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PREFACE. 


These  two  Tolomea  of  citations  to  the  decisions  in  the  ITnited 
States  Supreme  Court  Reports  have  aecumulated  since  the 
publication  of  the  last  supplemental  volumes  to  Bose's  Notes 
on  United  States  Reports.  The  thirty-five  thousand  citations 
eontsjned  herein  have  been  treated  under  the  ssme  plan  fol- 
lowed by  Mr.  Rose  in  the  original  work.  As  in  the  preceding 
supplemental  volumes,  the  Eyllabi  contained  in  the  original 
notes  have  been  condensed  to  one  line,  with  references  to  the 
exact  volume  and  page  in  the  original  notes  where  the  par- 
tieular  point  is  to  be  found  in  Rose's  Notes. 

The  original  syllabus  is  referred  to  by  volume  and  page  of 
Rose's  Notes,  and  the  number  of  the  particular  E^llabus  there- 
in which  is  annotated,  thus : 

On  page  853  of  Book  Three  of  Rose's  Notes  will  be  found 
syllabos  8  of  the  case  of  Bagnell  v.  Broderick;  therefore,  that 
syllabus  is  referred  to  as  follows : 

"SyL  8  (III,  853).     Patent  is  conclusive  of  legal  title." 

In  these  sapplemental  volumes  only  cases  which  have  been 
cited  since  the  preparation  of  the  last  supplements  are  to  be 
found.  If  a  case  is  not  referred  to  here,  it  is  because  at  the 
time  of  the  preparation  of  this  work  it  had  not  been  cited. 
Those  cases  which  have  not  been  cited  have  been  omitted. 

Aa  volumes  172  et  seq.  of  the  United  States  Supreme  Court 
Reports  were  published  after  Rose's  Notes,  the  cited  points  in 
these  volumes  are  contained  in  a  one  line  ind^  reference  with 
the  page  in  the  Supreme  Court  Report  on  which  the  point  is 
discussed. 

CHAS.  L.  THOMPSON. 

San  Francisco,  December,  1908. 
(iii) 
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THE  CITATIONS  IN  THIS  BOOK 

inclade  ill  from  the  folloiriDg  Reports  and  all  preeeding  { 
in  each  state  or  series  since  July  1,  1901 : 
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n  DALLAS. 

S  DkU.  402-40S,  1  li.  433,  QEOBQIA,  ▼.  BBAH^FOBD. 

Byl  S  (I,  10).    Seqniaitea  of  bill  far  preliminuy  iDJnnctlon. 

Approved  in  Camon-HeConnell  Co.  ▼.  UeConnell,  140  Fed.  419, 
enjoining  defendant  from  violating  eontnet  not  to  engage  is  certain 
biuineu;  Hoj  v.  Altoona  etc.  Oil  Co.,  136  Fed.  4S5,  granting  pre- 
liminaiT  injunction  where  recovery  of  sharei  of  itock  alleged  to  bavo 
been  obtained  throngh  frand;  Harriman  v.  Northern  See.  Co.,  132 
Fed.  478,  granting  preliminaxj'  injunction  to  prevent  violation  of 
anti-tniat  act  by  merger  of  corporations  in  ii«w  corporation. 

B7I.  5  (I,  10).    State'*  rait  through  governor. 

Approved  in  ditsenting  opinion  in  Henry  ▼.  State,  87  Miat.  04,  SO 
80.  8S4,  majority  holding  nndei  conatitotion  govemoi  cannot  raa  in 
name  of  itate. 

S  Dall.  419-480,  1  L.  440,  CHISHOUC  T.  GEOBQIA. 

87I.  1  (I,  13).    SuabiUty  of  atata. 

See  108  Am.  Bt.  Bep,  832,  noto, 

Syl.  4  (J,  15).    Jariadiction  of  federal  courts  limited. 

Approved  in  Clark  ▼,  Allaman,  71  Ean.  215,  80  Fae.  579,  determli- 
ing  applicability  of  common-law  rules  relating  to  riparian  rights. 

Syl  I  (I,  It).    Servies  of  subpoena  In  state's  suit. 

Approved  In  dissenting  opinion  ia  Henry  ▼.  State,  87  Uiss.  M,  BS, 
3ft  80.  8S4,  majority  holding  under  eouBtitution  governor  eanaot  sua 
ia  name  of  stata. 
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m  DALLAS. 


3  Dan.  S-ie,  I  L.  485,  GLASS  v.  THE  SLOOP  BETSEY. 

87I.  2  (I,  18}.     District  eonrt'i  admiraltj'  juriadiction. 

Approved  in  Arnold  v.  EaBtln,  116  Ky.  699,  76  8.  W.  856,  reeordlng 
of  mortgage  in  place  othei  tban  home  port  of  ressel  doei  not  impait 
eonatTnetive  notice. 
3  Dall.  17,  IB,  1  L.  490,  UNITED  STATES  t.  HAMILTON, 

SfL  I  (I,  20).     Habeas  eoipus  to  admit  to  bail. 

Approved  in  Ex  parte  Moran,  144  Fed.  600,  circuit  courts  of  ap- 
peal! ma;  iwue  babeas  eorpuB  within  lespective  jnriadictions. 

3  DaU.  19-42,  I  L.  iBl,  BINQHAU  ▼.  CABBOT. 

(I,  21.)  UiscellaneouB.  Cited  ix  Watkiiw  t.  Mooney,  114  Ky.  652, 
71  8.  W.  624,  where  mayoT  waa  abaeut  fur  a  day  at  another  town 
twent7-fiTe  mile*  diatant,  pieaident  of  aldermanie  boaid  cannot  ap- 
point police  eommiaatoner. 

3  DaU.  42-S4,  1  L.  602,  UNITED  STATES  t.  LAWBENCE. 

87I.  1   (I,  23).    Uandamna  to  compel  deciaion. 

Approved  in  Cattermole  t,  Ionia  Circuit  Judge,  136  Mich.  S80,  SB 
N.  W.  3,  mandamna  doea  not  lie  to  review  action  of  circuit  judge 
in  quaahing  writ  ftnd  to  compel  setting  aaide  of  order. 

3  DaU.  54-120,  1  L.  507,  PENHALLOW  v.  DOANE. 

Bj'l.  8  (I,  25).    Admiralty  proceedinga  are  in  rem. 

Approved  in  Erie  etc,  Tranap.  Co.  v.  Erie  B.  Co.,  142  Fed.  12,  after 
decree  determining  fault  for  collision  and  damages  and  apportioning 
same,  admiralty  eannot  entertain  iadependent  suit  hj  one  vessel  to 
enforce  eontiibution  for  cargo  damage. 

S  DaU.  121-132,  1  L,  635,  UNITED  STATES  ▼.  PBTEBS. 

Sfl.  1  (I,  28).    Prohibition  to  district  judge. 

See  111  Am.  St.  Bep.  944,  note. 
S  DaU.  171-184,  1  U  566,  HTLTON  ▼.  UNITED  STATEa 

B7I.  1  (I,  30).    Tax  on  carriagea  not  direct  tax. 

Approved  in  People  v.  Beaidon,  184  N.  T.  447,  112  Am.  St.  S«]/k 
637,  77  N.  E.  975,  upholding  tax  on  itock  transfers. 
[31 
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t  Notes  on  U.  8.  Bepoits.  S  DalL  19B-3«> 

S  DalL  1M-S85,  1  L.  568,  WARE  v.  HTLTON. 

ByL  1   (I,  31).    TitAty  overrides  prior  atatnte. 

Approved  in  In  re  W^m&n,  191  Uaas.  279,  77  N.  E.  380,  under 
BuBsiau  treBt7,  Buaaian  viee-eonanl  eotitled  to  lettsre  in  eetftte  cf 
inteitete  BuBSian  to  ezetuBion  of  pablie  adminiatrator. 

S  SaU.  £97-301,  1  L.  610,  UNITED  STATES  T.  LA  VENGEANCE. 

Sjrl.  1  (I,  36).    Forfeiture  of  veaael  is  eivil  proeeeding. 

Approved  in  Kirkland  v.  State,  78  Ark.  179,  105  Am.  St.  Hep.  IS, 
78  S.  W.  773,  65  If.  B.  A.  76,  act  of  1890,  providing  for  eondemnatfon 
and  mmmarj  deatroetion  of  liqoor  iUegally  kept  for  isle  prescribe* 
civil  proceeding  ao  tbat  mere  prapanderance  of  evidence  auffices. 

S  DalL  306,  1  L.  «1S,  ABCAMBEL  ▼.  WISEMAN. 
87L  I  (I,  89).    AttoTDBTa'  fees  «a  damagea. 

Approved  in  Frantc  ▼.  Baylor,  12  OU.  12,  69  Fae.  79S,  following 
mle;  Liodeborg  v.  Howard,  146  Fed.  470,  in  action  on  injunction 
bond  given  in  Alaska  territorial  eonrt  attomeya'  feea  expended  in 
obtaining  diiaolntion  of  Injunction  are  not  proper  element  of  damagea. 

S  DftlL  320,  S21,  1  L.  619,  QBAYSON  v.  YIBOINIA. 

SfL  1  (I,  41).    Service  of  proeeai  againat  etate. 

Approved  in  Henr;  t.  State,  ST  Hlaa.  34,  95,  39  Bo,  868,  884,  nodei 
conatitntion,  governor  cannot  aae  in  name  of  state. 

8  DalL  821-330,  1  L.  619,  WISCABT  v.  D'AUCHT. 

S7L  4   (I,  42).    EfFect  of  appeal 

Approved  in  Chattanooga  v.  Eeitb,  115  Tenn.  GS9,  94  S.  W.  63, 
upholding  provision  of  Chattanooga  charter  denying  right  of  appeal 
from  city  court  where  fine  does  not  exceed  ten  doUart. 

S  ball.  365-369,  1  L.  638,  BBOWN  v.  BABBT. 

B7I.  1   (I,  SO).    Construction  of  repealing  statutes. 

Approved  in  Pepin  Tp,  v.  Sage,  129  Fed.  662,  64  C.  C.  A.  160, 
applying  rule  under  Minnesota  act  of  1894  to  act  repealing  special 
kCt  creating  village. 

S7L  e  (I,  60).    Strict  conatruction  of  statutes. 

Approved  in  Whitfield  v.  Aetna  Life  Ins.  Co.,  144  Fed.  300,  under 
Bev.  St.  Mo.  1899,  g  7696,  snicide  of  insaied,  whether  sane  or  insane, 
does  not  avoid  policy  onless  act  contemplated  at  time  of  application 
for  poliey;  WhiU  etc  Fob.  Co.  t.  Apollo  Co.,  130  Fed.  432,  eons^ng 
•opyright  act. 
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3  DaU.  371-101  Notag  on  U.  S.  B«porti.  i 

S  DaU.  378-382,  lh.SU,  HOLUNOSWOBTB  T.  TIBQINIA. 

SjL  1  (I,  53).  PTesident  seed  not  approve  constitutional  unend- 
mmt. 

Approred  ia  Warfi«ld  t.  Tandtver,  101  ITd.  117,  60  Atl.  S42,  con- 
■titutional  ameDdment  need  not  be  pi«Hnted  to  governor  befora  mb- 
mlMion  to  people, 

Bjl.  2  (I,  C3).    Eleventh  amendment,  inita  agnlnat  itate. 

Approved  in  Alabama  eto.  School  v.  Addler,  144  Ala.  S57,  48  So. 
117,  judgment  against  Alabama  Qirls'  Indnstiial  School  ia  void  for 
want  of  jurisdiction,  as  judgment  against  state. 

8  DalL  S82-384,  1  L.  846,  BINQHAU  v.  CABOT. 

(I,  54.)  MiscellaneonB.  Cited  in  BoUnson  v.  Pern  Plow  ete.  On.,  1 
OU.  149,  SI  Pac.  MO,  consent  cannot  give  jnrisdietion. 

3  Dall.  380-401,  1  L.  MS,  OAIiDES  v.  BULL. 

B7I.  1  (I,  57).    Ex  post  facto  laws  deflned. 

Approved  in  Boonej  v.  North  Dakota,  196  U.  S.  BBS,  49  L.  497,  SS 
Sup.  Ct.  264,  North  Dakota  act  of  1908,  changing  place  of  eonflnement 
to  penitentiary  before  execution  of  death  penaltj^,  is  not  ex  post  f«et» 
aa  applied  to  conviction  before  its  passage;  Qoode  v.  State,  50 
FU.  47,  89  So.  4QE,  statnte  changing  mlea  aa  to  aofficieney  of 
evidence  in  preaeentions  for  violationa  of  liqnor  laws  ex  post  facto 
aa  to  oSense  committed  prior  to  law;  State  v.  TTxee,  70  Kan.  205, 
78  Pac.  S25,  where  one  convicted  prior  to  Indeterminate  Sentence 
Law  of  1003,  but  sentence  nnder  that  law,  anoh  law  ex  post  facto 
aa  to  him;  State  v.  Boone;,  12  N.  D.  ISO,  95  N.  W.  615,  act  of  1903, 
aabstituting  penitentiary  for  county  jaU  as  place  of  eonflnement 
pending  execution,  and  direeting  exeentiona  at  penitentlarr,  is  not 
ex  post  facto  as  to  one  convicted  before  its  passage;  Ex  parte  Larkin, 
1  OU.  SS,  2S  Pac  747,  11  L.  B.  A.  418,  Act  let  Asacm.  Okl.  T.,  j  1, 
continuing  in  force  Neb.  Cr.  Code,  is  not  ex  post  facto  as  to  offensa 
already  committed. 

Byl.  8   (I,  S3).    What  U  vested  right. 

Approved  in  I«hntrofer  v.  Lohntrofer,  140  Hlch.  560,  104  N.  W. 
146,  holding  void  Comp,  Laws  1897,  |  662,  amending  law  leqniring 
payment  of  register's  fees  on  ippeal,  ao  aa  to  provide  foi  reinstate- 
ment of  appeals  dismissad  for  nonpayment,  in  so  far  aa  applicable 
to  appeals  dismissed  prior  to  paaaage  of  act;  Ombam  v.  Great  Falla 
etc  Co.,  80  Uont.  400,  76  Pac.  810,  preferential  Interest  given  saoeess- 
fal  eonteatant  nnder  81  Stat.  140,  not  vested  in  property  righL 

ByL  6  (I,  85).    Btatntea  against  social  compact. 

Approved  in  Castner  v.  City  of  Minneapolis,  92  Ifinn.  86,  09  N.  W, 
Ml,  holding  void  reimbonement  by  city  conncU  of  defeated  candidate 
for  office  for  expenses  of  contest;  State  v.  Barrett,  188  N,  O.  649, 
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.1  HatM  on  TJ.  B.  B«porti.  4  DaU.  S-11 

SO  8.  E.  SW,  upholding  Lawi  1903,  p.  74B,  e,  4S4,  making  pofseuion  of 
more  than  quart  of  liqnor  prima  facia  avidenee  of  keeping  it  for  sale; 
.  Ex  parte  Anderaon,  4S  Tex.  Cr.  370,  380,  300,  802,  81  S.  W.  07S,  07«, 
982,  B83,  city  eonrt  haa  no  jutiadietion  to  117  acenied  for  TioUtion 
of  state  penal  atatnta;  dissenting  opinion  in  Crane  t.  Waldron,  133 
Mieh.  84,  04  N.  W.  697,  majoritr  npliolding  act  00  of  1807,  relating 
to  proof  in  raits  in  aid  of  ezeeatlon;  dissenting  opinion  in  Battery 
Park  Bank  v.  Hadison  Coonty  Commis.,  136  N.  C.  244,  47  S.  E. 
1019,  majority  holding  Laws  1008,  p.  480,  e.  281,  relating  to  refunding 
bonds  of  Madison  eonnty  is  not  mandatory. 

87L  6  (I,  87).    Exercise  of  jadieial  fnuetiens  by  legislature. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Oi.  300,  81  8.  W.  987, 
elty  eonrt  baa  no  jurisdiction  to  try  accused  for  violation  ol  state 
■Utnte. 

S  rNUl.  411-415,  1  L.  668,  FOWLEB  t.  LmDS&r. 

Byl.  S  (I,  02).    When  certiorari  lies. 

Approved  in  Whitney  v.  Dick,  202  U.  S.  138,  130,  50  Ii.  065,  966, 
E8  Sap.  Ct.  684,  certiorari  esnnot  be  issued  by  eirenit  court  of  appeals 
to  review  eonvietion  In  lower  federal  eonit. 


IV  DALLAS. 

4  DoH.  8-11,  1  L.  718,  TUBNBB  t.  BANK  OP  NOBTH  AMEBICA. 

SyL  1  (I,  98).     Assignee's  soit  in  federal  eonrt. 

Approved  In  Eolze  v.  Hoadley,  200  U.  8.  83,  60  L.  381,  26  Sup. 
Ct  220,  applying  rule  in  salt  to  foreclose  tmst  deed,  though  bill  also 
prays  for  eancellation  of  releaaa  of  trust  deeds  to  grantor  as  in  fraud 
ef  complainant's  rightB,  who  held  deeds  as  CDllateral  security  for 
loan  to  trustee;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  121,  122, 
66  C.  C.  A,  179,  federal  court  has  no  joriadiction  of  suit  by  aesignee 
of  oral  contract  to  recover  money  due  thereon,  where  sssignor  could 
net  have  maintained  suit  in  such  court. 

Syl.  8  (I,  00).    Presamption  against  federal  jurisdiction. 

Approved  in  United  8tateB  r.  Barrett,  135  Fed.  194,  federal  eonrt 
has  no  jurisdiction  over  action  on  bond  of  government  eontraetor  for 
use  of  materialman  unless  requisite  citizenship  and  amount  are  affirm- 
atively shown;  Tocam  v.  Parker,  130  Fed.  771,  6<t  C.  C.  A.  80,  aver- 
ment of  residence  Is  not  equivalent  to  one  of  citizenship  for  purpose 
of  federal  jorisdletion;  Bobinson  v.  Peru  Plow  etc  Co.,  1  Okl.  149, 
a<  Pae.  900,  upholding  territorial  court's  jurisdiction  over  snit,  tbough 
petition  incorrectly  deeeribed  court  as  federal  court 
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Sjl.  4   (I,  100).    Limitationa  on  federal  jurisdiction. 

Approved  Is  Stevenson  t.  Fain,  19S  U.  8.  167,  M  L.  143,  25  Bop. 
Gt.  6,  eircQit  court  uf  appeal  decisions  in  contToversy  between  citizens 
of  different  states  is  final,  tbongh  parties  claimed  title  to  property  km 
eontroTersy  under  giants  from  different  states, 

4  Dall.  2S-27,  1  L.  724,  COUBSE  v.  STEAD. 
SfL  S   (I,  106).    Judicial  notice  of  state  laws. 
Soa  113  Am.  St.  Bep.  873,  note. 


I  GRANGE. 


1  Cr.  1-49,  2  L.  IS,  TALBOT  T.  8EEMAK. 

Syl.   «   (I,   109).    Proof  of  foreign   laws. 

See  119  Am.  St.  Bep.  B74,  884,  note. 
1  Or.  49-103,  2  L.  29,  WILSON  v.  MASON. 

Sjl.  S  <I,  112).    Tmstee— Bequisition  of  title— Notice  of  equity. 

Approved  in  Johnson  v.  Oeorgia  Loan  etc.  Co.,  141  Fed.  S97,  bona 
flde  purebaser  of  lands  wbieb  had  been  previously  conveyed  by 
grantor  must  allege  and  prove  want  of  notice  and  actual  payment  of 
money  independently  of  recitals  in  deed. 

1  Cr.  103110,  2  L.  4B,  UNITED  STATES  t.  8CH00NEB  PBQOT, 
Syl.  0  (I,  113).    Effect  of  change  of  law  pending  appeaL 
Approved  in  dissenting  opinion  in  Chicago  etc.  B.  B.  Co.  v.  PeopU, 
219  m.  413,  70  N.  E.  572,  3  L.  B.  A.  (N.  S.)  SOS,  majority  holding 
where  supreme  court  finally  adjudges  particular  tax  invalid,  legis- 
lature cannot  validate  levy  and  make  tax  collectible. 

1  Cr.  117-137,  2  L.  93,  TUBNEB  t.  FENDALL. 

Syl.  6  (t,  US).    Ezecotion,  on  what  leviable. 

Approved  in  Commerce  Vault  Co.  v.  Barrett,  222  111.  176,  177,  78 
N.  E.  48,  49,  where  mortgaged  leasahold  was  sold  on  foreclosure  and 
holder  of  judgment  against  mortgagor,  obtained  after  foreclosure  re- 
deemed, had  leasehold  resold,  other  judgments  obtained  by  judg. 
ment  creditor  after  resale  are  not  lien  on  excess. 

1  Cr.  137180,  2  L.  «0,  MABBUBY  v,  UADISON. 
ByL  1  (I,  118).    Supreme  court's  jurisdiction  limited  by  constito- 

Approved  in  Ex  parte  Cox,  44  Fla.  540,  33  So.  610,  61  L.  B.  A.  784, 
writ  of  error  does  not  lie  from  supreme  court  to  review  judgment 
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T  NotM  OB  U.  S.  Beportt.  1  Cr.  137-189 

Id  Ii&beki  eorpns  rendered  by  Justice  thereof  in  habeas  eorpni;  San- 
don  V.  CommoDwealth,  117  Kj,  7,  111  Am.  St.  Bep.  222,  77  S.  W. 
3S9,  1  L.  B.  A.  (N.  B.)  932,  npholding  act  of  1899,  prohibitiog  ula 
«f  milk  from  cowi  fed  on  distillery  alop. 

8jl.  2  (I,  127).    What  U  appellate  joriadietion. 

Approved  iu  Ex  parte  Iforan,  144  Fed.  596,  deternuQing  power  of 
-cireait  court  of  appeala  to  iwne  habeaa  corpus  to  inquire  into  power 
-of  Oklahoma  court  in  capital  eaees;  State  t.  Auaherman,  11  Wyo. 
425,  72  Pac.  20S,  upholding  juriediction  of  sapreme  court  to  iaaue 
-prohibition  to  restrain  action  of  inferior  eonrt  in  exceiB  of  iti  juris- 
-diction. 

87I.  3  (t,  131),    Uandamna,  when  Ilea. 

Approved  in  Wadawortb  v.  Boyaen,  148  Fed.  780,  denying  jnria- 
diction  of  suit  to  enjoin  Indian  agent  from  obatructing  complainant 
from  prospecting  on  reaerration  lands;  Barber  Asphalt  FaT.  Co.  t. 
Morris,  132  Fed.  Q55,  00  C.  C.  A.  GS,  67  Ji.  B.  A.  7S1,  upholding  power 
«f  circuit  court  of  appeal*  to  issue  mandamus  where  lower  federal 
■court  stayed  all  proceedings  ontil  determination  of  matter  by  state 
-court;  State  ex  ral.  Eigdon  v.  Jelks,  188  Ala.  121,  35  Bo.  41,  denying 
mandamus  to  compel  governor  to  reinttata  national  guard  officer; 
Traynor  v.  Bechham,  110  Ey.  24,  74  8.  W.  1107,  mandamus  lie*  to 
governor  to  compel  issnance  of  commission  to  police  judge  legally 
appointed  by  eily  council;  MoDaid  v.  Territory,  1  Okl.  B8,  30  Pac. 
440,  granting  mandamus  to  compel  townsite  tmsteea  to  execute  deed 
to  contestant  they  have  decided  is  entitled  to  deed;  CQement  v. 
-Oraham,  78  Vt.  319,  S3  Atl.  15S,  granting  mandamus  on  petition  of 
taxpayer  to  compel  state  auditor  to  permit  inspection  of  vouchers  in 
his  office;  State  v.  Brooks,  14  Wyo.  412,  84  Pac.  490,  upholding  juris- 
-diction  to  issue  mandamus  to  compel  governor  to  issue  eertiflcata  of 
election  as  state  treaanrer. 

8y].  4  (I,  144).    When  right  to  appointive  office  complete. 

Approved  in  Harrington  v.  Pardee,  1  Cal.  App.  2S0,  82  Pac.  84, 
tinder  St.  18S7,  p.  07,  &  57,  appointment  is  not  complete  until  com- 
mission is  issued. 

Syi.  7  {I,  163).     Bevfew  of  executive  acts. 

Approved  in  Atkinson  v.  Woodmansee,  68  Kan.  SI,  90,  74  Pac.  644, 
447,  64  L.  B.  A.  325,  holding  void  Oen.  St.  1901,  §  5125,  permitting 
recovery  of  attorneys'  fees  aa  costs  in  mechanics'  liens  cases.  Sea 
98  Am.  St.  Bep.  874,  note. 

Syl.  8  (I,  1S6).    Dnty  of  courts  to  declare  statutes  void. 

Approved  in  Home  v.  Laurel  Hill  Cemetery,  142  Fed.  563,  holding 
Toid  San  !^aneiseo  ordinance  prohibiting  burials  within  city  limits; 
Ex  parte  Anderson,  46  Tex.  Cr.  390,  391,  81  S.  W.  981,  982,  city 
«ourt  baa  no  jurisdiction  to  try  accused  for  violation  of  state  penal 
•Utnte;  State  v.  Chittenden,  IS7  Wis.  S19,  521,  107  N.  W.  917,  518^ 
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eonatnung  dental  Mt;  diMsnting  opinion  in  State  v.  lIoor«,  76  Ark. 
£06,  88  S.  W.  884,  majority  Dpholding  itate  gnaid  appropriation  act 
of  190S. 

Dietiugnlshed  in  Higgins  ▼,  Tax  AsKuon  of  Pawtaeket,  S7  B.  I. 
405,  63  A.tL  36,  npholding  Practice  Act  1905,  p.  4,  {  12,  giving  anpwior 
court  joriadietion  in  cuei  of  pretogatiTe  writa. 

1  Cr.  252-250,  S  L.  08,  UNITED  STATES  t.  STUMS. 

{I,  165.}    Inetanee  of  appellata  jnriidietlon  in  criminal  eaae. 

DiHtingniahed  in  Now  T.  Oklahoma,  19S  TJ.  B.  256,  49  L.  184,  25 
Bnp.  Ct  68,  capreme  court  cannot  review  judgment  of  Oklahoma 
rapreme  court  in  capital  eaaes. 

1  Cr.  2S0-2SB,  2  L.  101,  FENWICK  T.  SEABa 

BjL  1  (I,  167).    Snit  "bj  foreign  adminiatrator. 

Diatinguiahed  In  Moore  t.  Petty,  13S  Fed.  673,  68  C.  C.  A.  806, 
executor  may  ane  In  atato  other  tlian  that  of  appointment  to  recover 
from  Ida  agenti  proeeeda  of  aala  of  land  belonging  to  decedent'* 
eaUte. 

1  Cr.  29»-30l>,  2  L.  115,  STUABT  v.  LAIBD. 

Byh  8   (I,   168).    Contemporaneoni  itatutoijr  conatractlon. 

Approved  in  State  v.  Bryan,  50  Fin.  800,  80  So.  060,  conatming 
achool  lawa;  State  v.  New  Orleana  Bj.  *  Light  Co.,  116  La.  148,  40 
So.  508,  where  onder  same  proviaiooa  in  two  conatitntiona  exempting 
msnufaetnrera  from  licenae  taxes,  legialatnre  haa  for  more  than 
twenty  yeara  licenaed  electric  light  eompaniea,  eonatrnction  entitled 
to'  weight;  State  v.  Northern  Pae.  By.  Co.,  05  Uinn.  47,  103  N.  W. 
73S,  foreign  railroad,  paying  taxea  nnder  groaa  eamlnga  law,  not 
prevented  by  failure  to  list  credits  from  deducting  debta  from  aueh 
credits;  Henry  r-  State,  87  Uiaa.  57,  58,  30  So.  671,  Acta  1000,  p.  63, 
c  56,  relating  to  occupancy  of  land*  by  eonviets,  does  not  repeal 
Bev.  Code  1802,  g  3201,  providing  for  leasing  of  landa  acquired  by 
priaon  board;  Ex  parte  Anderaon,  46  Tex.  Cr.  300,  81  B.  W.  087, 
fifty  court  baa  no  jurisdiction  to  try  aecnaed  for  alleged  violation  of 
state  penal  statute;  SUte  v.  Stimpaon,  78  Vt.  132,  62  AtL  17,  1 
L.  B.  A.  {N.  8.)  1153,  upholding  statnte  permitting  proaecution  by 
information  all  Crimea  except  ttiose  pnniabable  by  death  or  lif» 
.   Impriaonment. 

1  Cr.  843,  S  L.  120,  ABEBCBOMBIE  y.  DDPUM. 

SyL  1  (Ii  177).    Noceaaity  for  averment  of  eitiECnshlp. 

Approved  in  Eanaaa  City  etc.  By.  Co.  t.  Pmnty,  133  Fed.  16,  66 
C.  C.  A.  163,  right  to  remove  to  federal  court  on  ground  of  dlvera« 
dtizenahip  not  aliown  by  mere  averment  of  residence. 
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S  Ci.  B,  2  L.  m,  WOOD  ▼.  WAONON. 

(I,  182.)     HiMellsneooB.     Cited  is  BobinMn  t.  Pern  Flow  ate.  C», 

1  OkL  140,  Bl  P>e.  990,  eonMnt  eannot  give  jnmdietioB. 

S  Cr.  126,  2  L.  229,  CAPHON  t.  VAN  NOOBDIN. 

87L  1  <I,  1S7).    Beeord  mart  ibow  eitiMMhip. 

Approved  in  tJUh-Nevada  Co.  v.  De  Lamu,  1S3  Fed.  181,  H  C. 
C.  A.  179,  federal  eonrt  hay  no  jnriadietion  of  mit  hj  uiignee  of 
oral  eontraet  to  reevrer  money  dne  tbereon  nnlew  reeotd  ihovi 
assignor  eonld  me  therein;  Uyera  t.  Berry,  t  OU.  61B,  41  Pae.  S8S, 
denjing  equity  jurisdiction  over  petition  to  annul  action  of  townsito 
tniste«s  in  disposing  vf  lot  whera  flndiagi  •■  which  action  baaed 
and  allegBtions  of  fraad  are  not  sat  onL 

SjL  t  (I,  189).    Assignability  of  want  of  jnriadietion  by  plaintiff. 

Approved  in  Interaatioual  etc.  B.  Co.  r.  Hoyle,  149  Fed.  182, 
following  mle;  Alexander  t.  Crollott,  199  U.  B.  &81,  60  L.  817,  28 
Sap.  Ct.  161,  New  Ifezieo  territorial  supreme  eonrt  may  refasa  to 
restrain  jnstiee  af  peace  from  taking  farther  proceedings  in  iinJawf al 
detainer. 

2  Cr.  127-189,  8  L.  2S9,  HEAD  v.  PBOTIDENCE  INB.  Ca 
Byl.  I  (I,  189).  Corporate  powera  derived  from  charter. 
Approved  In  Silver  t,  Indiana  State  Board,  St!  tnd.  App.  489,  72 

N.  E.  836,  eanatraing  statntes  relating  to  revieion  of  school  books; 
St.  Lonia  Police  etc.  Asan.  v.  Tierney,  116  Ma.  App.  460,  463,  91 
S.  W,  971,  972,  constniing  mutual  police  association's  constitotian 
relative  to  designation  of  beneficiary  on  third  day  after  admiBSion; 
Faol  V.  Seattle,  40  Wash.  880,  82  Pae.  604,  under  Seattle  Charter, 
art.  4,  (g  27,  28,  fact  that  benefit  of  Irregnlarly  executed  contract 
has  been  received  by  city  does  not  estop  it  from  denying  liability 
thereon. 

2  Cr.  170-179,  8  L.  848,  LITTLE  t.  BABBEME. 

SyL  1  (I,  194),    niegal  acts  by  order  of  aoperior. 

Approved  lA  O'Beilly  De  Camara  v.  Brooke,  13S  Fed.  387,  military 
governor  of  Cuba  appointed  portnant  to  treaty  of  Paris  ia  liable  for 
damages  caused  by  order  abolishing  franchise  to  slaughter  eattts  im 

m 
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S  Cr.  180-185,  2  L,  240,  DUNLOP  v.  BALL. 

87I.  1  (I,  195).     Payment  preaunied  from  lapse  of  time. 

Approved  in  Cobb  v.  Houston,  117  Mo.  App.  B55,  M  S.  "Vf,  S02, 
nndeT  act  providing  that  judgment  preeumed  paid  after  twenty  jean, 
but  that  presumption  maj  be  repelled  by  written  acknowledgment 
or  pToof  of  part  payment,  absence  from  state  does  not  prsTent 
running  of  time  in  favor  of  presumption. 

2  Cr.  187-239,  t  L.  E49,  CHUECH  v.  HTIBBABT. 
tifl.  4  (I,  196).    Proof  of  foreign  laws. 
See  118  Am.  St.  Sep.  881,  884,  note. 

2  Cr.  240-271,  2  L.  266.    UASON  t.  SHIP  BLAIBEAU. 

SyL  5   (I,  201).     Salvage  to  sailor  on   abandonment. 

Approved  In  Tbo  £liu  Lines,  1S9  C  S.  127,  50  L.  119,  SO  Snp. 
Ot.  8,  abandonment  of  vessel  entitles  cargo  owners  to  refuse  to  go  on 
with  voyage  where  muter  has  not  obtained  vessel  from  salvors  before 
cargo  owners  have  annonnced  decision. 

Syl.  S  (I,  202).     Admiralty  jurisdiction  over  salvage. 

Approved  in  Disconto  OeselUchaft  v.  Umbreit,  127  Wis.  680,  106 
N.  W.  823,  where  German  corporation  obtained  judgment  in  Wisconsin 
against  nonresident  alien,  on  cause  of  action  acemlDg  In  Germany, 
corporation  could  not  impound,  by  ancillary  remedies  in  Wisconsin, 
property  of  debtor  there,  as  against  Wisconsin  creditor  whose  cause 
ot  action  subsequently  aeenied. 

2  Cr.  336-342,  2  L.  2B7,  ADAMS  t.  WOODS. 

Syl.  1  (I,  205),    Limitations  against  penal  actions. 

Approved  in  Carter  v.  New  Orleans  etc  B,  Co.,  143  Fed.  101, 
action  against  carrier  for  damages  for  unlawfnl  disciiminatioa  is  gov- 
erned by  Bev.  St.,  j  1047,  and  is  barred  in  Ave  years. 

e  Cr.  358-405,  2  L.  304,  TTNITED  STATES  v.  FISHEB. 

BjL  1  (I,  207).    SUtutory  eonstroction— Titie, 

Approved  in  Farmers'  Loan  etc.  Co.  ▼.  Sioux  FoDa,  131  Fed.  908, 
under  Const.  8.  D.,  art.  13,  g  4,  city  indebted  to  nearly  fifteen  pet- 
cent  of  assessed  value  of  property  conlil  not  issue  bonds  *o  as  t« 
increase  debt  to  twenty-three  per  cent;  Choctaw  etc  B.  B.  Co.  v. 
Alexander,  7  Okl.  583,  984,  595,  52  Pac  945,  64  Pac  422,  construing 
act  regulating  prairie  flres;  Osgood  v.  Central  Vermont  By.  Co.,  77 
Tt  340,  60  Atl.  139,  70  L  B.  A.  B30,  nnder  statute  providing  for 
imprisonment  of  agent  of  railroad  whose  negligence  cauaei  injury, 
but  not  exempting  liability  for  damages,  lessor  of  port  of  right  of 
way  for  eoalsheda  under   agreement  for  indemnity  tot  negligence 
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of  rsilroad'a  servRnts,  esnnot  recovei  for  negligent  running  of  engino 
AgainBt  shed;  Anable  t.  Montgomerj  County  Commra.,  34  IncL  A.pp, 
78,  107  Am.  St.  Bap.  173,  71  N.  E.  274,  arguendo. 

2  Gr.  419-444,  2  L.  324,  QBAYSS  v.  BOSTON  MABINE  INS.  CO. 

Syl.  3   (I,  216).     Equity— Adequate  legal   remedy. 

Approved  in  AUen  t.  Myera,  1  Alaaks,  117,  applying  rale  in  anlt 
to  quiet  title  tii  mining  claim. 

2  Cr.  445-463,  2  L.  332,  HEPBUBN  t.  ELLZEY. 

Syl.  1   (I,  216).    Citizens  of  state — ^Federal  suiti. 

Approved  in  Ex  parte  ICasBBclinsetts,  197  V.  8.  4S7,  40  L.  848,  S5 
Bap.  Ct.  51S,  denying  prohibition  as  ancillary  to  suit  between  citi- 
zen of  District  of  Columbia  and  eitdzeDB  of  another  state;  Iowa  etc. 
Min.  Co.  V.  Bliss,  114  Fed.  4S5,  where  alien  sued  uonreiident  guaranty 
corporation  on  bond  in  which  principal  hold  gaarauty  company  harm- 
less from  liability  on  bond,  and  in  same  action  plaiutifC  sought  to 
hold  principal  for  the  embezzlement  for  which  bond  aned  on,  con- 
troversy waa  removable,  regardless  of  principal's  citizenship;  Laden 
V.  Keek,  130  Fed.  879,  65  C.  C.  A.  361,  allegation  in  removal  peti- 
tion that  certain  of  petitioners  are  residents  of  state  other  than  that 
<if  plaintiff's  eitizanship,  and  that  none  of  petitioner!  are  residents 
and  citizens  of  state  whereof  plaintiff  is  citizen,  it  insufficient; 
Bobinson  v.  Peru  Flow  etc.  Co.,  1  Okl.  149,  31  Pae.  091. 


in  CRAKCH. 


3  Cr.  07-139,  2  li.  377,  LAMBBBT  v.  PAINE. 

(X,  223.)  Uiscellaneous.  Cited  In  Johnson  v.  Qeorgia  Iioan  etc 
Co.,  141  Fed.  597,  bona  fido  purchaser  of  lauds  previously  conveyed 
by  grantor  must  allege  and  prove  want  of  notico  and  payment  of  pur> 
chase  money  independently  of  recitals  in  deed. 

3  Cr-  159174,  2  L.  397,  UNITED  STATES  v.  MOBE. 

SyL  1  (I,  225).  Supreme  court's  appellata  jarisdiction.  , 
Approved  in  New  v.  Oklahoma,  195  U.  S.  S56,  49  L.  184,  25  Sup. 
Ct.  68,  supreme  court  cannot  review  Oklahoma  judgment  in  capital 
case;  Bradford  v.  Southern  By.  Co.,  195  TJ.  S.  250,  49  L.  181,  25 
Sup.  Ct.  S5,  writ  of  error  in  forma  pauperis  cannot  be  prosecuted 
from  circuit  court  of  appeals;  Ex  parte  Moran,  144  Fed.  698,  600, 
determining  jurisdiction  of  circait  court  of  appeals  to  issue  habeaa 
corpus  to  determine  powsr  of  Oklahoma  court  to  impiisoa  one  con- 
victed of  capital  crime. 


.vGoogIc 


3  Cr.  SgO-324  Notes  on  U.  B.  Beporti.  U 

SjL  2  (I,  SZ6}.     Supreme  conn — Crimiiutl  »pp«tdi, 

Approred  in  Albright  t.  New  Mexico,  200  n.  B.  12,  60  L.  847, 
:<)  Sup.  Ct.  210,  npreme  court  ennnot  review  judgment  nt  torn- 
corial  court  in  qnii  warranto. 

3  Cr.  Z20-22S,  2  L.  417,  UILLIGAN  ▼.  UILLEDQE. 

SyL  a  (I,  232),     Equity— Sufficiency  of  plea. 

Approved  in  Olucose  etc.  Co.  v.  Doaglaw,  149  Fed.  9S0,  plea  of 
noninfringeDient  of  patent  ii  not  good  in  init  in  eqaitf. 

8  Cr.  H7,  26S,  2  L.  43S,  STBAWBBIDGE  t.  CUBTISa 

Syl.  1  (I,  235).     Conrta — Diverw  citiren»Mp. 

Approved  in  Sweeney  v.  Carter  Oil  Co.,  199  TT.  S.  EST,  GO  Ii.  180. 
26  Sup.  Ct.  55,  two  citizent  of  different  itatea  may  ine  citizen  of 
tliird  state  in  federal  district  of  latter'a  residence;  Anderson  t. 
Banmau,  140  Fed.  11,  circuit  court  liae  no  jurisdiction  of  nit  agBinst 
several  defendants  to  enjoin  divereion  of  water,  where  one  of  de- 
fendant* is  citiEen  of  same  state  aa  complainant. 

8  Cr.  270-282,  B  L.  436,  McFBBEAN  t.  TATLOE. 

Syl.  1  <I,  238).     Vendor  bound  by  description. 

Approved  in  Kell  v.  Trencbard,  142  Fed.  23,  where  option  tor 
purchase  of  timber  land  stated  minimum  quantity,  and  agent  of 
vendor  by  fraudulent  representations  as  to  boundsjies  induced  ven- 
dee to  make  false  estimate,  vendee  entitled  to  abatement  of  price. 

3  Cr.  293-208,  2  L.  444,  BUDDICUM  v.  KIBK 

SyL  S   (I,  240).     Depositions — Notice — Adjournments. 
Distinguished  in  Uann  v.  County  Court,  58  W.  Ta.  061,  52   8.  E. 

T79,  determining  power  of  court  to  adjourn  to  distant  day. 

3  Cr.  300-311,  2  L.  446,  8IUU8  v.  SLACUM. 

SyL  1  (I,  241).    Effect  of  fraudulent  judgment. 

Approved  in  dissenting  opinion  in  Haddock  v.  Haddock,  £01  TT.  8. 
627,  60  L.  893,  26  Snp.  CL  525,  majority  holding  mere  domicile  with- 
in state  of  one  party  to  marriage  does  not  give  courts  of  that  state 
jurisdiction  to  tender  decree  of  divorce  enforceable  in  all  other 
states  against  nonresident  only  eonstmetively  aerved, 

8  Cr.  319-324,  2  h.  453,  DIXON  v.  BAMSAT. 

SyL  1  (I,  245).    Suit  by  foreign  administrator. 

Distinguished  in  Uoore  v.  Petty,  136  Fed.  673,  68  C.  C.  A.  306,  ex- 
ecutor may  sue  in  foreign  state  to  recover  from  agent  proceeds  of 
■ala  of  decedent's  realty. 
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Sjl.  S  (I,  246).     Lkw  governing  will  contest. 

Approved  in  Clark  v.  Eltinge,  3S  W&ah.  383,  107  Am.  St.  Bep. 
858,  80  Fae.  659,  in  action  against  hnsband  and  wife  to  recover  bal- 
ance dne  on  moitgage  debt  incurred  while  defendsnta  were  nonreai- 
denta,  llabilitjr  at  wife  depends  on  law  of  state  of  letidence  at  tine 
debt  created. 

3  Cr.  831-337,  8  L.  457,  WISE  v.  W1THEB8. 

87I.  I  (I,  £47).    ConcloBiveiieBB  of  eonrt-martial'i  decree. 

Approved  in  Hamilton  v.  MeClanghr^,  136  Fed.  447,  where  on  re- 
tnm  to  habeas  corpus  respondent  justified  under  judgment  of  court- 
martial,  burden  is  on  him  to  show  judgment  based  on  positiv»  law. 

3  Cr.  337  356,  Z  L.  459,  UNITED  STATES  ▼.  QBUNDT. 

87I.  1  (I,  £50).    Testing  of  title— Election  of  remedies. 

Approved  in  Chapman  v.  Mill  Creek  etc.  Coke  Co.,  54  W.  Ta.  198, 
46  S.  E.  &04,  where  deed  reserved  to  grantors  and  heirs  use  of  anjr 
of  coal  banks  that  thej  majr  seleet  and  there  were  six  coal  veins 
in  land,  there  was  reservation  of  title  in  coal. 

Distinguished  in  dissenting  opinion  in  Chapman  v.  Uill  Creek  etc. 
Coke  Co.,  54  W.  Ta.  202,  46  8.  E.  266,  majority  holding  when  deed 
reserved  to  grantors  use  of  coal  banks  that  thej  may  select,  and 
there  were  six  coal  vein*  in  land,  there  was  no  reservation  of  title 

3  Cr.  399-414,  2  L.  479,  UNITED  STATES  v.  HETH. 

87I.  1  (I,  SSE).    Betroactive  construction  of  statntes. 

Approved  in  Jones  v.  Stockgrowcrs'  Nat.  Bank,  17  Colo.  App.  83, 
<7  Pae.  179,  Laws  1891,  p.  246,  providing  that  final  judgmente  are  to 
be  considered  paid  in  full  after  ten  jears  from  rendition  unless  re- 
vived, does  not  applj  to  judgments  exiating  at  its  passage. 

3  Cr.  448-453,  2  L.  495,  EX  FABTE  BUBFOBD. 

8jL  1  (I,  254).    Supreme  conit'e  jnrisdictioa  on  habeas  corpus. 

Approved  in  Ex  parte  Uoran,  144  Fed.  600,  determining  power  of 
eirenit  court  of  appeals  to  issue  habeaa  corpas  where  one  was  im- 
prisoned OB  conviction  of  capital  crime  In  Oklahoma. 

(I,  £64.)  Uiseellaneoas.  Cited  In  Hyde  v.  Shine,  190  U.  S.  86,  50 
I<.  98,  25  Sup.  Ct.  760,  as  to  power  of  circuit  eoort  to  issue  certioTari 
mnxiliarjr  to  habeas  corpus. 
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«  Cr.  2-29,  2  L.  S31,  JeNNINQS  t.  CABSOK. 

(I,  260.)  MiBe«llaDeDus.  Cited  ia  Erie  ate.  Traiup.  Co.  t.  Erie  K 
Co.,  142  Fed.  12,  decree  in  euit  for  damages  bj  eollieion  is  eoneluBive. 

i  Cr.  46,  47,  2  L.  645,  MONTALIT  v.  MUREAT. 

8j].  S  (I,  263).    Federal  courts — Suit  by  iadoraee. 

Approved  in  TJtah-NevadB  Co.  t.  De  Lamar,  133  Fed.  122,  60  C. 
C.  A.  1T9,  aasiKiKe  of  oral  contract  to  reeorer  money  due  thereon 
cannot  ane  in  federal  court  nnleas  record  ahowa  aBsignor  could  Bue 
therein. 

4  Cr.  70-137,  2  L.  S64,  EZ  FABTE  BOLLM AN  *  SWABTWOUT. 

Syl.  1  (Z,  266).    Conrta  of  limited  juriBdiction. 

Approved'  in  Kentucky  ▼.  Foveia,  201  U.  8.  24,  50  L.  644,  26  Sap. 
Ct.  387,  denial,  in  nunmoning  or  impaneling  jarora  of  any  civil 
rights  aeenred  by  federal  laws,  doei  not,  nnlcM  justified  by  state 
law,  give  right  to  remore  criminal  proeecntion. 

8yl.  7  (t,  269).    Habeas  eerpui — NecesBity  for  commitment. 

Approved  in  Whitney  v.  Dick,  202  V.  S.  136,  50  L.  064,  26  Sup. 
Ct.  S84,  circuit  courts  of  appeal  have  no  power  to  issue  original 
and  independent  writs  of  habeas  corpus;  Ex  parte  Uoran,  144  Fed. 
590,  600,  601,  determining  Jariadiction  of  circuit  court  of  appeals  to 
issue  habeas  corpus  to  review  power  of  Oklahoma  court  to  imprison 
one  convicted  of  capital  crime. 

Syl.  12  <I,  271).     Venue  of  offenses  out  of  atate. 

Approved  in  Ken  v.  Shine,  136  Fed.  64,  69  C.  C.  A.  69,  where 
oflenae  committed  on  high  seas  and  offender  not  arreated  until 
found  in  California,  he  must  be  tried  there,  though  veaael  on  which 
offenaa  committed  had  touched  at  Hawaii,  where  warrant  iasued 
though  nnezeented. 

Syl.  13  (I,  271).     Certiorari  as  ancillary  to  habeas  eorpua. 

Approved  in  Hyde  v.  Shine,  199  U.  8.  B5,  SO  L.  98,  25  Sup.  Ct. 
760,  refusal  of  circuit  court  to  grant  certiorari  as  ancillary  to  babesa 
corpus,  being  discretionary,  is  not  assignable  aa  error. 

4  Cr.  170,  180,  Z  L.  287,  DIQOS  v,  WOLCOTT. 

Syl.  I  (I,  27S).    Injunction  againat  state  court. 

Approved  in  Security  Trust  Co.  v.  Union  Trust  Co.,  134  Fed.  302, 
refusing  to  enjoin  sale  under  state  decree,  where  court  of  competent 
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jariadiction  had  appointed  receiver  in  proceedings  to  foreeloM  nul- 
road  mortgage  and  directed  sale. 

Diatingnislied  in  Bhaw  t.  Fie7,  flft  N.  J.  Eq.  3£4,  59  AU.  SIS, 
state  court  nia7  compel  discovery  from  one  under  its  jarisdietion  of 
matters  neeessaiy  to  trial  of  federal  action  and  may  for  that  pur- 
pose restrain  proseention  of  federal  action  pending  discovery. 

4  Cr.  224-236,  S  L.  603,  GBANT  v.  NATLOE. 

SyL  1  (I,  283).    Parol  eviilence  to  explain  guaranty. 

Approved  in  Bank  of  Seneca  v.  First  Nat.  Bank,  105  Uo.  App. 
72S,  76  8.  W.  10B3,  where  bank  caslied  cheek  without  knowledge  of 
existence  of  letter  of  credit  addreraed  "To  Whom  It  May  Con- 
cern," it  cannot  have  amount  of  check  credited  Bgainat  amount 
named  in  letter. 

4  Cr.  287,  238,  8  L.  607,  WOODS  t.  TOUMO. 

ByL  1  (I,  28S).    Befiual  of  eontinnanee  discretionary. 

Approved  in  Clement  v.  TTnited  Btatea,  149  Ted.  313,  npholding 
denial  of  eontinnanee  bee&use  of  age  and  physical  infirmity  af 
accused. 

*  Cr.  241-293,  2  L.  608,  B08E  v.  HZMEL7. 

Byl.  1  (I,  286}.     Condasivenesa  of  foreign  judgment. 

Approved  in  National  Exchange  Bank  v.  WUey,  195  U.  B.  2S3,  49 
li,  187,  25  Sup.  Ct.  70,  jndgment  under  warrant  of  attorney  an- 
nexed to  note  suthorizing  confession  iif  judgment  in  favor  of  bolder 
ia  collaterally  attackable  on  groand  that  party  in  whose  behalf  it 
was  rendered  was  not  real  owner  of  note;  dissenting  opinion  in  United 
States  V.  Ju  Toy,  196  U.  S.  276,  49  L.  1049,  25  Bnp.  Ct.  044,  majority 
upholding  conclnsiveness  of  decision  of  immigration  officers  denying 
right  of  eitizen  of  Chinese  descent  to  enter  United  States;  dissent- 
ing opinion  in  Jordan  v.  Chicago  etc.  By.  Co.,  125  Wis.  591,  110 
Am.  St.  Bep.  665,  1  L.  B.  A.  <N.  B.)  885,  104  N.  W.  SOT,  majority 
holding  determination  of  county  court  on  petition  for  letters  by  pub- 
lic administrator  where  deceased  left  no  kin,  that  deceased  left 
property  in  state,  is  conclusive  on  collateral  attack. 

4  Cr.  293-298,  8  L.  625,  HUDSON  v.  QDESTIEB. 

Syl.  2  (I,  £91).    SeiEure— Jurisdiction  of  res  in  neutral  port. 

Approved  in  Orient  Ins.  Co.  v.  Budolph,  69  N.  J.  Eq.  570,  61  AU. 
31,  production  and  proof  in  New  Jersey  court  of  order  by  New 
York  court  appointing  receiver  in  supplementary  proceedings  and 
Teeiting  necesaaiy  jurisdictional  facta  ia  conclusive  of  validity  at 
«id6f. 
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4  Cr.  817-321,  8  L.  833,  MA  YOB  ETC.  OP  ALEXANDRIA  ▼.  PATTEN. 

Byl.  1  (I,  S94).    AppliCBtioQ  of  pa.7iii«iita. 

Approved  in  Citj'  of  Lincoln  v.  Lincoln  St.  B.  Co.,  67  Neb.  402, 
'93  N.  W.  774,  tppljing  role  to  paTment  of  t&xes;  People  t.  Onmt, 
1S9  Mieb.  88,  108  N.  W.  227,  in  abaence  of  desfgoBtioD  bj  debtor  to 
wbieb  of  BCTeraJ  scconuts  pejinent  shBll  apply,  ereditor  ta»j  make 
application  at  any  time  before  suit. 

4  Cr.  S47-3BC,  S  L.  643,  PBI8CH  t.  WABB. 

87I.  1  (I,  899).    Forfeitnrea— Dutj  OB  derelict  goods. 

Approved  in  United  8tatea  t.  One  Blaok  Horw,  189  Fed.  168,  Uvery 
rig  UKd  wboUy  in  tTnlted  Statei  to  transport  emuEgled  goods  ie  nb- 
ject  to  forf eitore,  tbongh  liveryman  bad  no  knowledge  of  purpose  for 
wbieb  team  used. 

Distiogniehed  in  Ifoody  v.  UcKiuney,  78  8,  C.  448,  SB  8.  B.  6U, 
wbere  plaintiffe  did  not  consent  to  or  know  of  property  being  used 
to  transport  liqnor  in  nigbt-time,  eontrary  to  law,  it  is  not  sobjeet 
to  Beimre  and  conflHcation. 

4  Cr.  403-414,  8  L.  660,  STEAD  v.  COUBBE. 

8yl.  I  (I,  308).    Sofflciency  of  plea  in  bar. 

Approved  In  Barber  v.  National  Carbon  Co.,  ISO  Fed.  877,  U  0. 
C.  A.  40,  applying  mie  to  plea  to  bill  for  infringement  of  patent. 

(I,  SOS.)  Mlscellaneoni.  Cited  in  Oeala  etc.  Works  v.  Lester,  49 
Us.  S69,  38  So.  62,  when  replication  filed  to  plea,  defendant  most 
provs  faets  wbicb  plea  suggests. 

4  Cr.  421-433,  8  L.  066,  POLLABD  v.  DWIQHT. 

8yl.  1  (I,  306).    Appearance  as  waiver  of  service. 

Approved  in  dissenting  opinion  in  Fisher  v.  Crowley,  G7  W.  Va,  389, 
BO  8.  E.  429,  majority  holding  defendant  appearing  in  eoart  of 
record  to  qnash  defective  annimons  need  not  reeite  tbat  appearane« 
is  for  that  purpose  only  to  avoid  waiver. 

8yl.  S  (I,  308).    Construction  of  sUte  sUtutes. 

Approved  in  Toenm  v.  Parker,  134  Fed.  811,  67  (X  0.  A.  887,  ap^y^ 
ing  rule  in  eonitruing  will  nnder  Miasonri  lawa. 
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5  Cr.  11-lS,  S  L.  £S,  HENDEBSON  v.  UOOBB. 
SfL  1  (I,  312}.    Effect  of  receipt  in  foU. 
Sea  100  Am.  St.  Bep.  430,  iiot«. 

B7I.  S  (I,  813).    Denial  of  new  tri«]  not  error. 

Approved  in  Eanawny  ▼.  Qnarantee  ete.  Invest.  Co.,  148  Fad.  962, 
where  appliention  for  new  trial  waa  baaed  on  matters  of  fact  aliunde 
record  and  on  errora  not  incorporated  in  bill  of  szeeptloni^  quea- 
tion  aa  to  new  trial  not  reriewablA. 

6  Cr.  13-15,  »  L.  28,  COOKE  t.  WOODBOW. 

SfL  3  (I,  815).    Appeal— DstenninatioB  of  vttlne  la  dispnte. 

Approved  in  Phoenix  Wholesale  Heat  Co.  v.  Uoss,  7  Ariz.  276,  64 
Pnc.  443,  applying  rule  to  nppeal  in  suit  for  compeoaatioii  for  meat 
inapeetion. 

S  Cr.  22-34,  3  I*  25,  MeKEEN  t.  DELANCT, 

S7L  S  (I,  319).    Following  state  statutorf  eonstnictioB. 

Approved  in  Keed  t.  Unnn,  148  Fed.  749,  under  Colorado  statntes 

•nd    decisions,    equitable    interest    of    beneficial   owners   nndcr    tmst 

«ODvejranee  of  conflicting  interesta  in  mining  locationa  waa  subject 

to  execution. 

S  Cr.  3445,  3  L  29,  TUCEEB  t.  OXLET. 

87I.  1  (I,  380).    BankruptCT— Setoff  of  joint  debt 
Distiognished  in  In  re  Bhulta,  138  Fed.  5TS,  solvent  partnership 
which  is  indebted  to  bankrupt  cannot  set  off  against  such  indebted- 
ueas  a  claim  due  from  bankrupt  estate  to  one  of  partners. 

S  Cr.  57-61,  3  L.  36,  HOPE  INS.  CO.  t.  BOABDUAN. 

S7I.  2  (I,  384).    Courts— Citizonship  of  eorpontion. 

Approved  in  Doctor  v.  BarrisEton,  196  U.  S.  580,  49  L.  609,  25 
8np.  Ct.  355,  presnniption  that  stockholders  are  citizens  of  state  of 
creation  of  corporation  doee  not  preclude  them  from  asserting  actnal 
citizenship  to  sustain  federal  jurisdiction  when  sued  as  atoekhold- 
«is;  United  SUtes  v.  Uilwaukss  etc  Transit  Co.,  142  Fed.  853,  where 
«orporation  organized  and  owned  bj  officers  and  stockholders  of  an- 
•ther,  and  was  used  merely  as  dummy  to  g«l  rebatea  from  earrien* 
thaf  are  treated  aa  identicaL 
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B  Cr.  ei-92,  3  L.  38,  XJNITBD  STATES  BANK  t.  DEVBAUX 

87I.  2  (I,  326).    Bight  to  ine  in  federal  court. 

Approved  in  SterenBon  t.  Fain,  195  TJ-.  6.  168,  49  L.  143,  25  Sup. 
Ct.  6,  circuit  court  of  appeals  decree  is  flsal  in.  controverBy  between 
diverse  citizens  claiming  under  grants  from  different  itatee. 

Sjrl.  4  (I,  326).    Corporation  not  citizen. 

Approved  in  Darla  ▼.  Chesapeake  etc.  By.  Co.,  116  Kr.  151,  7B 
S.  W.  277,  compliance  by  foreign  rsilrosd  with  Kentucky  laws  re- 
quiring them  to  become  corporations  in  accordance  with  local  laws 
before  doing  business  therein  does  not  make  it  citizen  thereof  ■■> 
as  to  prevent  removal  to  federal  court. 

Syl.  S  (I,  383).     Averment  of  citiEenshlp  of  stockholders. 

Approved  in  Doctor  v.  Harrington,  196  T7.  S.  6S6,  49  L.  609,  BS 
Sup.  Ct.  3S5,  piesnmption  that  stockholders  are  cittsens  of  state  of 
creation  of  corporation  does  not  preclude  them  from  asserting  actual 
eitizenship  to  sustain  federal  jurisdiction  when  aned  as  stockholders. 

5  Cr.  115-141,  S  L.  68,  UMITED  STATES  v.  PETEBS. 

Syl.  1  (I,  330).    Federal  jurisdiction  orer  atate's  salts. 

Approved  in  Board  of  Education  t.  Volk,  n  Ohio  St,  486,  74  N. 
B.  650,  arguendo. 

S  Cr.  142-154,  3  U  61,  TIOLETT  ▼.  PATTON. 

Syl.  2  (I,  333).     Consideration  defined. 

Approved  in  White  etc.  Hack.  Co.  v.  Fowler,  28  Ker.  110,  78  Pac. 
1035,  bond  showing  that  it  is  to  enable  principal  to  obtain  exten- 
sion of  credit  ia  on  sufficient  consideration  to  bind  aoretiea. 

5  Cr.  173-187,  3  L.  70,  EEMPE  r.  KENNEDY. 

SyL  3  (I,  337).    Judgments — Becoid  showing  juriadietion, . 

Approved  in  Edelstein  v.  United  States,  149  Fed.  688,  judgment 
of  bankruptcy  courts  are  not  collaterally  attackable. 

Syl.  4  (I,  338).    Judgment  valid  till  reversed. 

Approved  in  Alexander  ▼.  Crollott,  1B9  U.  S.  5S1,  50  L.  317,  26 
Sup.  Ct.  161,  New  Mexico  territorial  supreme  court  is  justiiled  in 
refusing  to  restrain  justice  of  peace  from  further  proceedings  in 
unlawful  detainer,  where  right  of  appeal  exists;  Taylor  v.  Hunting- 
ton, 34  Wash.  458,  459,  75  Fac.  1105,  judgment  of  court  of  gen- 
eral jurisdiction  foreclosing  tax  lien  not  vacated  lA  motion  because 
affidavit  of  publication  of  notice  defective. 

S  Cr.  S6S-280,  8  L.  96,  HEPBTJBN  v.  A17LD. 

SyL  I  (I,  346).    Specific  performance — Time  not  of  essence. 

Approved  In  Hosmer  v.  Wyoming  By.  A  L  Co..  129  Fed.  892,  6S 
L.  B.  A.  01,  applying  rule  to  sals  of  mining  property;   Oibion  t. 
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BTOwn,  214  HI.  336,  73  N.  E.  580,  applying  rolo  to  exebsnge  of 
teftlty  for  stock  of  merebandiu. 

DistingniBhed  in  Day  ▼.  Uountin,  137  Fed.  762,  763,  70  C.  C.  A. 
190,  contract  for  lale  of  land  made  in  good  faitb  may  be  specificallj 
enforced  bj  vendor,  tboogh  he  did  not  have  title  at  time  it  was 
made,  where  such  fact  known,  and  be  acquired  title  before  time 
for  perfarmance. 

5  Cr.  280,  281,  3  L.  101,  UNITED  STATES  v.  ETAN3. 

SjL  1  (I,  348).    Voluntary  nonsuit— Befusol  to  reinstate. 

Approved  in  FranciBco  v.  Cbieago  ate.  B.  Co.,  149  Fed.  35S,  856, 
where,  at  close  of  trial,  defendant  moved  for  inetmcted  verdict  and 
notion  granted,  but  before  inatmction  given  plaintiff  took  involun- 
tary nonsuit,  be  cannot  take  error. 

S  Cr.  281-284,  S  L  101,  TEATON  ▼.  UNITED  STATEl 

ByL  2  (I,  349).    Bepeal  of  penal  atatote. 

Approved  in  Peneacola  etc.  B.  B.  Co.  v.  State,  4S  Fla.  89,  110 
Am.  St.  Bep.  69,  33  So.  986,  following  rale;  Ex  parte  Larkin,  1  Okl. 
S9,  »,  25  Pac.  T46,  11  L.  B.  A.  418,  arguendo. 

SyL  3  (I,  849).    Effect  ot  repeal  of  penal  law. 

Approved  in  Atwood  v.  Buckingham,  78  Conn.  425,  62  Atlt  617, 
repeal  of  Gen.  St.  1902,  §  324,  relating  to  recovery  of  penalty  from 
adminiBtrator  for  failure  to  file  inventory  within  one  year  before 
■nit  to  Mcover  penalty,  did  not  affect  pending  actionB;  Terry  v.  Me- 
Clung,  104  Ya.  601,  52  S.  E.  356,  pasaage  of  act  of  1888  depriving 
county  court  of  juriBdiction  in  void  caacB  caused  pending  caBes  to 
lapse. 

Syl.  4  (I,  351).    Admiralty  appeal  tried  de  novo. 

Approved  in  The  San  Bafael,  141  Fed.  27S,  fact  that  claimants  did 
not  appeal  does  not  alter  role. 

S  Cr.  288,  289,  3  L.  103,  LOGAN  v.  PATBICK. 

Syl.  1  (I,  353).     Enjoining  action  at  law. 

Approved  in  Campbell  v.  Golden  Cycle  Min.  Co.,  141  Fed.  613, 
upholding  federal  jurisdiction  of  dependent  Bnit  in  equity  where  no 
federal  qnestion  or  diverse  citizenship  shown. 

S  Cr.  288-302,  3  L.  104,  HABEISON  v.  STEBBY. 

Syl.  1  (I,  355).     Contracts — Law  governing. 

Ai^roved  in  In  re  Branuoek,  131  Fed.  820,  record  of  mortgage  In 
state  of  mortgagor's  residence  is  not  notice  to  creditors  of  mort- 
gagor where  property  located  in  another  state;  Holshouaer  v.  Gold 
Bill  Copper  Co.,  138  N.  C.  255,  SO  S.  E.  653,  70  L,  B.  A.  183,  New 
Jersey  statute  declaring  that  aunnal   corporation  license  fee  shall 
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ba  preferred  dabt  ia  mm  of  insolveney  ii  not  binding  in  ftoother 
■tkt«;  Greenville  Nat.  Buk  t.  Evani-Sn^der-Buel  Co.,  0  OUL  3S4,  eo 
Pac  253,  mortgage  exeentor  in  anotber  state  on  property  located 
tborein  and  duly  filed  according  to  laws  of  aneb  etate  is  valid  after 
property  bronght  into  Oklahoma  witbout  being  filed  with  register 
of  county  to  which  property  bronght;  Snyder  t.  Tates,  112  Tean. 
313,  105  Am.  St.  Bep.  Ml,  70  8.  W.  7»6,  04  L.  B.  A.  353,  chattel 
mortgage  executed  and  recorded  in  Ulinois  on  property  afterward 
transferred  to  Tennessee  does  not  giv«  priority  over  liens  of  local 
attaching  creditors. 

S  Ct.  803,  S  L.  108,  BBOWN  t.  STBODE. 

Syl.  I  (I,  360).    Federal  eoorts — CitizenHbip— Nominal  parties. 

Cited  in  Barrell  t.  United  States,  147  Fed.  40,  snit  by  material- 
man, in  name  of  United  States,  under  £8  Stat.  278,  relating  to  eon- 
tractor's  bonds,  eannot  be  bronght  In  federal  conrts  where  real 
party  has  not  requisite  citizenship;  United  States  ▼.  Chnrchyard, 
132  Fed.  83,  suit  by  materialmen,  in  name  of  United  States,  under 
28  Stat.  278,  relating  to  contractors'  bonds,  may  ba  bronght  In  fed- 
eral eonrt  regardlesB  of  citizenship  of  parties  or  amount  in  con- 
troversy. 

B  Ci.  351-358,  3  L.  123,  UOSB  ▼.  BIDDLE. 

8yL  2  (I,  874).    Fraud—Averment  of  intention. 

A^roved  in  Cella  v.  Brown,  144  Fed.  754,  mere  allegation  that 
plan  of  reorganization  between  two  laUroads  was  fraadolently  de- 
aigned,  without  specificaUj  charging  that  said  companies  partici- 
pated therein  or  specifying  In  what  fraud  consisted,  is  insufficient; 
WiUiamson  v.  Beardsley,  137  Fed.  469,  69  C.  C.  A.  615,  in  suit  to 
aet  aside  conveyances  of  realty  by  executor,  mere  allegations  that 
Bales  were  fraudulent,  and  that  proceedings  were  fraudalently  eon- 
ducted,  without  averment  of  substantive  facta  constituting  fraud,  ara 
insufficient. 

5  Cr.  368-372,  8  L.  128,  X7NITED  STATES  ▼.  TOWELU 

Syl.  1  (I,  377).    When  duties  on  imports  accrue. 

Approved  in  United  SUtea  v.  Hartwell  Lnmber  Co.,  142  Fed.  436, 
where  merchandise  was  imported  shortly  before  aet  of  1897  went 
into  effect,  and  importers  tendered  entry  before  importation  com- 
plete, which  tender  was  rejected,  and  not  renewed  till  after  act 
was  effective,  provisions  of  section  33  of  said  aet  goveinod;  Ellison 
V.  United  States,  136  Fed.  072,  imported  merchandise  entered  at 
one  port  for  immediate  transportation  to  another  cannot  be  entered 
for  consumption  at  latter  port  before  its  arrival  withia  limits  of 
that  port. 
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«  Cr.  8-29,  S  L.  ISA,  FIELD  v.  HOLLAND. 

87I.  6  (I,  382).    Applie&tlon  of  paTinetiti  b;  eoait. 

Approved  in  Wardlaw  t.  Troy  Oil  HUI,  74  S.  C.  371,  51  B.  B.  S59, 
where  manntAGtnrer  Bells  brick  to  be  uted  on  building,  and  without 
notice  to  him,  part  of  brick  Bold,  he  tnaj  ^PV^J  p&fmenta  nuid* 
on  account  bj  purchaser  to  unsecured  part  of  purebBse  price. 

6  Ct.  82-86,  3  L.  160,  LEWIS  v.  HABWOOD. 

S7I.  1  (I,  387).     Auignabilitj  of  bond. 

Cited  in  Criat  t.  UcD&niel,  15  OkL  471,  82  Pae.  992,  arsuendo. 
6  Cr.  87148,  3  L.  162,  PLETCEEE  r.  PECK. 

87I.  4  (I,  389).    Pleadinga  amendable  in  luprene  eourt. 

Approved  in  Kansae  City  etc.  By,  Co.  ».  Prnnty,  133  Fed.  17,  « 
C.  C.  A.  163,  circuit  court  of  appeals  may  permit  amendment  in  that 
court  af  removal  petition  by  Bupplying  requisite  averment  of  citi- 
cenship  inadvertently  omitted,  where  parties  consent. 

Diatinguished  in  Fred  Uaccy  Co.  v.  14B<!°7t  I3S  ^^d-  729,  SS  C.  C. 
A.  363,  amendment  showing  citizenship  of  parties  cannot  be  Diade 
in  circuit  Court  after  removal,  though  parties  oongent. 

Syl.  6  (I,  390).    Statutes  upheld  in  ease  of  danbt. 

Approved  in  Board  of  Commrs.  v.  Tollman,  14S  Fed.  767,  aphold- 
ing  Laws  N.  C.  1385,  p.  139,  e.  233,  incorporating  railroad  and  au- 
thorizing issuance  of  county  aid  bonds;  United  States  v.  Union 
Bridge  Co.,  143  Fed.  389,  unholding  30  Stat.  1153,  relating  to  altera- 
tion of  bridges;  Siate  v.  Jack,  69  Kan.  402,  76  Pac.  916,  1  L.  B.  A. 
(N.  S.)  167,  witness  cannot  refuse  to  testify  as  to  his  knowledge  of 
violations  of  anti-trust  act  on  ground  that  (  10  does  not  grant  bim 
immunity  from  prosecutions  under  federal  anti-tmst  law;  Ex  parte 
Eair,  2S  Nev.  146,  SO  Pac.  466,  upholding  Stat.  1903,  p.  33,  e.  10,  im- 
posing penalty  on  person  working  more  than  eight  hours  per  day 
in  any  mine  or  ore-mill;  Kadderly  v.  Portland,  44  Or.  143,  74  Pac. 
719,  apholding  initiation  and  referendum  amendment  to  constitution; 
Highland  Boy  etc.  Uin.  Co.  v.  Striekley,  26  TTtah,  231,  107  Am.  St. 
Bcp.  711,  76  Pac.  297,  upholding  Sess.  Laws  1001,  p.  19,  c.  25,  relat- 
ing to  condemnation  for  tramways  for  operation  of  mines;  Whitlock 
T.  Hawkins,  106  Ya.  249,  S3  8.  E.  403,  upholding  act  of  1906,  vaUdat- 
[21] 
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ing  ftctB  done  vodeT  amending  Code,  e.  S3,  lelating  to  aMeaBmentB 
of  landB;  National  Council  etc.  v.  SUte  Council,  104  Va.  202,  SI  8.  E. 
16S,  upholding  Feb.  17,  1900,  creating  corpoiation  with  ezcloaiTe  an- 
tborit;  to  grant  chaiteis  to  anbordinate  eoaneila,  thereby  annnlling 
prior  right  of  foreign  corporation  to  transact  baeinesa  of  order  in 
state;  diEaenting  opinion  in  Allen  v.  Beed,  10  OU.  160,  63  Fae.  878, 
majoritj  holding  void  act  of  1893,  relating  to  change  of  coQutjr  aeati. 

S7I.  12  <I,  3&»).    Tested  rights  not  divestable. 

Approved  is  Condon  v.  Citj  of  Enreka  Springs,  136  Fed.  56S,  ra- 
'  peal  of  act  of  Arkansaa  1875,  anthoriziitg  cities  to  call  in  outstand- 
ing warrant!  and  reissae  them,  was  effective  with  respect  to  out- 
standing warrants;  Wassernan  t.  Uetzger,  105  Ya.  T65,  S4  8.  E.  899, 
determining  whether  purchaser  was  bona  fide  purchaser  entitled  to 
priority, 

Sjl.  14  (I,  407).     LegiHlature  prescribes  lawa. 

Approved  in  Minnesota  Canal  etc.  Co.  v.  Eooehiehing  Co.,  97  Minn, 
437,  107  N.  W.  40S,  property  devoted  to  generation  of  water  power 
for  distribution  and  sale  to  general  pnblie  u  devoted  to  public  nae. 

Syl.  18  (I,  410),     Impairment  of  state'a  contraeta. 

Approved  in  Shepherd's  Point  Land  Co.  v.  Hotel,  134  N.  C.  898, 
40  8.  B.  749,  applying  rule  to  grant  by  state  to  persons  as  owners 
and  riparian  proprietors  of  lot  in  harbor  in  navigable  arm  of  sea  in 
front  of  their  lauds. 

Syl.  21  <I,  416).    Ex  post  facto  law  defined. 

Approved  in  State  v.  Booney,  12  N.  D.  151,  95  N.  W.  51S,  act  of 
1903,  sabstituting  penitentiA'y  for  county  jail  as  place  of  confine- 
ment pending  execution  and  directing  executions  there,  not  ex  post 
facto  as  to  one  convicted  prior  to  its  passage;  Ex  parte  Larkin,  1 
Okl.  58,  25  Pac.  747,  11  L.  B.  A.  418,  act  of  territorial  assembly  con- 
tinuing in  fores  Neb.  Cr.  Code  is  not  ex  post  facto  aa  offenses  al- 
ready committed  but  not  prosecuted. 

Byl.  23  (I,  419).    Effect  of  reservation  of  Indian  lands. 

Approved  In  Labadie  v.  United  States,  0  Okl,  414,  SI  Pae.  670, 
Indian  sustaining  tribal  relations  and  cutting  timber  on  Osage  les- 
ervation  for  speculative  purposes  is  subject  to  fine. 

6  Cr,  148-170,  8  L.  181,  MASSIE  v,  WATT& 
Syl.  1  (I,  420).  Equity  jurisdiction  wherever  person  found. 
Approved  in  Wilhite  v.  Skelton,  149  Fed.  72,  upholding  jurisdic- 
tion over  suit  for  specific  performance  of  contract  to  convey  interest 
in  mine  situated  out  of  jarisdictiou  and  to  recover  share  of  profits; 
Western  Un.  Tel.  Co.  v.  Pittsburg  etc.  By.  Co.,  137  Pod.  437,  in  suit 
in  equity  in  federal  courts  for  specific  performance  of  telegraph 
right  of  way  contracts,  necessary  parties  being  before  court,  it  is 
immaterial  that  part  of  property  affected  waa  beyond  court's  torri- 
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tori&l  jariBdiction;  White  Star  Uiuiug  Co.  v.  Haltberg,  £20  lU.  600, 
77  N.  E.  335,  applTug  lule  in  rait  to  set  aside  award  of  arbitTaton; 
State  V.  District  Court  of  Pine  Co.,  01  Minn.  372,  102  N.  W.  870, 
action  to  cancel  contract  for  sale  of  land  for  fraud  and  for  recover; 
of  price  paid  before  discover;  of  fraud  is  transitory;  Silver  Camp 
Mining  Co.  v.  Dickert,  31  Hoot.  493,  7S  Fac.  B6S,  action  for  specifie 
performance  of  contract  to  convey  realty  is  in  personam;  Wynian  v. 
Serard,  9  Okl.  63,  50  Pac.  1017,  upholding  jurisdiction  over  counter. 
«1aini;  Dickson  v.  Loehr,  126  WU.  645,  106  N.  W.  704,  4  L.  B:  A.  (N. 
8.)  0S6,  where  vendee  agreed  to  convey  land  In  another  state  as 
aecnrity  for  installment  of  price,  vendor  in  action  to  foreclose  en- 
titled to  judgment  that  vendee  pay  amonst  due  or  convey  land; 
O'Dell  V.  Boyden,  150  Fed.  736,  arguendo. 


Syl.  4  (I,  485).    Agent  taking  patent  in  own  name. 

Approved  in  Copper  Biver  Uin.  Co.  v.  IfcCIellan,  8  Alaska,  144, 
applying  rule  to  location  of  mining  claims;  Thompson  v.  Burk,  S 
Alaska,  252,  where  defendant  located  placer  elaim,  but  made  no  dis- 
«Dvery,  and  thereafter  plaintiff  relocated  and  witbont  notifying  de- 
fendant  of  it,  eontraeted  with  him  to  dig  discovery  shaft,  in  which 
he  found  gold,  discovery  inured  to  perfect  defendants'  location; 
Brandon  v.  West,  SB  Nev,  507,  63  Pac.  328,  where  owner  of  land 
g;ranted  to  complainant  by  executed  oral  sale  all  sand  on  land,  legal 
title  to  laud  having  passed  to  such  owner's  descendants  by  operation 
of  law,  it  was  incumbent  on  them  to  convey  to  complainant  right 
pnrehaaed. 

fi  Cr,  171-176,  B  L.  180,  UNITED  STATES  v.  HALL. 

(I,  425.)  Miscellaneous.  Cited  in  State  v.  Booney,  12  N.  D.  150, 
45  N.  W.  515,  aa  to  ex  post  factb  laws. 

«  Cr.  176-183,  CAICPBELL  t.  GOBDON. 

Syl.  1  (I,  426).    Natnralization — Presumptions  from  certificate. 

Approved  In  Dolan  t.  United  States,  133  Fed.  448,  certifled  copy 
of  record  of  court  showing  admission  of  alien  to  citizenship  con- 
stitutes "eertifleate  of  citizenship"  within  meaning  of  Bev.  St.,  §S 
6425,  S427,  making  it  criminal  to  aid  another  in  using  false  certitl. 
eate  for  certain  purposes;  State  t.  Weber,  06  Minn.  428,  105  N.  W. 
402,  record  of  court  of  common  pleas  of  Meigs  sonnty,  Ohio,  eon- 
ntitntes  judgment  admitting  to  citizenship  person  therein  named. 

«  Cr.  193-202,  3  L.  195,  KOBN  ▼.  MUTUAL  A8SUBANCE  SOCIETT. 
(I,  428.)    MiseeUaneone.    Cited  in  Huher  v.  Martin,  127  Wis.  482. 
105  N,  W.  1037,  determining  rights  of  members  of  mutual  insurance 
Mimpany  in  net  asMts  when  It  ceases  to  do  businaaa. 
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«  Cr.  821-229,  8  L.  205,  8LA.CUU  t.  FOMEKT. 

Bj},  2  (I,  483).    Defoett  la  deelaratioa  ralMcl  on  appeal. 

Approred  in  Phoenix  Astnr.  Co.  t.  Uarrlnnd  etc.  Co.,  US  Fed.  S02, 
wbere  judgment,  eonglit  to  be  reviewed  on  error,  had  for  sole  anppart 
▼erdiet  wbieh  wae  outside  iamei  bnt  in  direct  eonfliet  with  eomplaintr 
eonrt  eoald  not  remit  exeeea  and  affirm  tame;  Niahola  ▼.  Conunia- 
Bioners  of  Welton  County,  13  Wyo.  7,  76  Pae.  882,  where  final  judg- 
ment !•  not  eopported  by  pleading  or  flndingi,  it  may  be  vaeated  ok- 
error,  on  record  without  bill  ef  exeeptiona,  though  no  exception  taken. 

«  Cr.  2S3-2S7,  8  L.  219,  SHEEHY  r.  UANDEVnXE  *  JAMESON. 

8yL  1  (I,  488).    Other'a  note  aa  payment. 

Approved  in  San  Joan  ▼.  St.  Jobn'e  Gaa  Co.,  19S  V.  6.  521,  411  Iv 
804,  26  Sop.  Ct.  108,  agreement  that  p&yment  in  United  Statea  cni- 
reucy  ahonld  extinguieh  larger  amount  due  under  etreet  lighting  eon- 
tract  eatimated  in  Porto  Biean  eorroncy,  ia  binding  where  there  wa* 
dispute  88  to  medium  of  payment, 

<  Cr.  £67,  26S,  3  L.  220,  SETLLEBN  t.  HAT. 

8yL  1  (I,  448).    Objection  to  jnriadiction  after  reTeraal. 

Approved  in  Biveidale  Cotton  Uille  v.  Alabama  etc.  ICfg.  Co.,  199 
n.  a  1»7,  40  L.  lOlS,  25  Sop.  Ct  629,  federal  eoort  which  haa  de- 
creed foreeloenre  in  aoit  in  which  diveiao  eitisenship  admitted,  and 
property  deaeribed  aa  lying  partly  in  atate,  may  restrain  attack  on 
title  of  puichBaOT  under  decree  by  etate  aoit  brought  by  party  t» 
original  rait  on  theory  that  federal  court  asaumed  juriadiction  by 
hia  nntruthfol  admlaaion  of  citiEenahip. 

8  Cr.  307-324,  8  L.  232,  DTJB0U8SEAU  v.  UNITED  STATEa 

Syl.  1  (Z,  431).    Scope  of  anpreme  court 'e  juriadiction. 

Approved  in  Ex  parte  Uoran,  144  Fed.  SSO,  determining  jurledic- 
tion  of  circuit  court  of  appeals  to  iene  habeaa  corpoe  whers  one  is 
imprisoned  for  capital  crime  on  conviction  by  Oklahoma  court;  Stato- 
V.  Crenshaw,  138  Ala.  609,  35  So.  456,  state  cannot  appeal  from  judg- 
ment in  proceedings  to  determine  right  to  register  as  elector;  Jung  v. 
Uyer,  11  N.  M.  388,  68  Pac.  936,  Laws  1901,  c.  82,  anthorizing  ap- 
peala  to  anpreme  coart  from  interloentory  ordera  affecting  substantial 
rights   ia  void. 

Syl.  2  (I,  453).    Statntei  construed  according  to  intention. 

Approved  in  United  States  v.  American  Surety  Co.,  200  U.  8.  203, 
SO  Ji-  440,  86  Sup.  Ct,  168,  labor  and  materials  used  in  prosecution  of 
public  work,  whether  famished  under  contract  directly  to  contractor 
or  to  nibeontrsctoT,  are  within  obligation  of  bond  given  pursuant  te 
S8  8Ut.  278,  &  280. 
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87I.  I  (I,  455).    Expiration  of  p«iul  taw. 

Approvsd  in  Peuaeola  ete.  B.  B.  Co.  v.  Stete,  45  Fin.  89,  110  Am. 
Bt.  Bep.  S9,  SS  Bo.  086,  npplfing  prineipla  where  pendinf  appeal  itat- 
nte  pTMeribing  penalty  for  Tiolation  of  rnilrond  rate  regulations  re- 
pealed; Ex  parte  Larkln,  1  OU.  SS,  25  Pao.  746,  II  L.  B.  A.  418, 
arguendo. 

<  Cr.  3SS-33S,  8  L.  B40,  SEBE  t.  PITOT. 

BjL  1  (I,  4S6).    Federal  nit  bj  aaeignee. 

Approved  in  Kolsa  t.  Hoadley,  £00  U.  8.  82,  60  ti.  980,  2S  8np.  Ct. 
£20,  appljing  role  to  nit  to  foreclose  trust  deed;  Qorman  Wright 
Co.  V.  Wright,  134  Fed.  869,  67  C.  C.  A.  345,  pledgee  of  stock  cannot, 
on  ground  of  diverse  citizenship  between  himself  and  corporation,  sne 
latter  in  federal  court  for  appointment  of  receiver,  where  pledgor  ia 
resident  of  state  of  which  corporation  is  citizen;  Utah-Nevada  Co.  v. 
De  Lamar,  133  Fed.  120,  121,  66  C.  C.  A.  179,  snit  bj  assignee  of 
oral  contract  to  recover  money  dne  thereon  cannot  be  maintained  in 
federal  court  nnleas  assignor  could  sue  therein. 

By\.  2  (I,  46S).     Acquisition  Includes  goverumental  power. 

Approved  in  Dorr  v.  United  States,  IBS  U.  8.  140,  4B  L.  129,  24 
Bag,  Ct  808,  right  of  trial  bj  jury  w«a  not  extended  to  Pliilippioef. 


Vn  CBANCH. 


T  Cr.  82-34,  8  h.  259,  UNITED  8TATES  v.  HUDSON. 


1  limited. 
:,  50  L.  644,  S6  Sop. 


Sjl.  2  (I,  462).    Federal  courte'  jurisdiction 

Approved  in  Eentaeky  v.  Powers,  SOI  U.  S.  '. 
Ct.  387,  circuit  court  has  no  jurisdiction  on  removal  of  criminel  pros- 
ecntion  wherein  equal  civil  rights  secured  by  federal  laws,  but  not 
BUtborized  by  state  law,  were  denied  accused  in  eammoning  and  im- 
paneling jury;  Stevenson  v.  Fain,  IBS  U.  S.  167,  49  L,  143,  25  Sup. 
Ct.  6,  decision  of  circuit  court  of  appeals  is  final  in  action  in  circuit 
court  between  diverse  citizens  claiming  under  grants  from  different 
states;  United  States  v.  Barrett,  135  Fed.  1S2,  federal  court  has  no 
jurisdiction  over  suit  in  name  of  United  States  on  bond  of  contractor 
under  28  Stat.  278,  unless  requieite  citizensUp  and  amount  in  con- 
troverey  shown;  Taylor  v.  State,  49  Fla.  80,  38  So.  384,  upholding 
power  of  court  to  appoint  another  member  of  bar  to  act  as  adviser 
of  grand  jury  where  state  attorney  refuses  to  discharge  duties;  Bar- 
clay ▼.  United  SUtes,  II  Okl.  S09,  SB  Pae.  800,  stealing  of  property 
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in  IndikD  Territory  ftnd  bringing  it  into  Oklahoma  not  being  erimo 
under  federal  law,  it  ii  crime  against  Oklahoma  law, 

7  Cr.  84-52,  3  L.  260,  8HIBBA8  t.  CAIQ  t  MITCHELL. 

B7L  I  (I,  465}.    Title  of  purchaser  of  equitable  interest. 

Approved  in  Davis  t.  Carlisle,  14S  Pad.  lOS,  where  nndei  chattel 
mortgage  providing  for  fntnre  advances,  but  leaving  it  optional  with 
mortgagee  whether  he  shall  make  them,  tbej  are  made  after  notice 
of  subsequent  mortgage,  his  lien  for  advances  is  subseqaent  to  sec- 
ond mortgage;  Johnaon  v,  Oeorgia  Loan  etc.  Co.,  141  Fed.  697,  one 
claiming  as  bona  flde  pnrcbaaer  of  land  previously  convejed  by 
grantor  must  allege  and  prove  payment  of  purchase  money  inde- 
pendently of  recitals  in  deed;  Wasaerman  v,  Metzgcr,  lOE  Va.  752, 
54  8.  E.  895,  determining  that  pnrehaser  only  bought  equity  and 
was  not  bona  flde  purchaser  for  value. 

SyL  5  (I,  468).    Mortgage  to  assure  future  advances. 

Approved  in  Holley  t.  Curry,  58  W.  Ya.  75,  112  Am.  St.  Bep.  948, 
51  S.  E.  137,  holding  description  of  debt  secured  insufBeient  to  con- 
stitute new  promise  removing  bar  of  limitations. 


Syl.  2  (I,  470).    Statutory  construction — Legislative  intent. 

Approved  in  dissenting  opinion  in  Irwin  v.  Irwin,  2  Okl.  218,  87 
Pbc.  560,  majority  holding  repeal  of  law  giving  probate  courts  juris- 
diction in  divorce,  such  courts  have  no  jurisdiction  in  such  cases. 

7  Cr.  69-99,^3  L.  871,  EUB8ELL  v.  CLARKE. 

Syl.  2  (I,  471).    Bemedy  for  fraud  at  law. 

Approved  in  Amoriean  Alkali  Co.  v.  Salon),  131  Fed.  50,  65  C.  C- 
A.  2S4,  subacriber  to  corporate  stock  may  plead  rescission  of  sale  for 
fraud  as  defense  to  action  at  law  to  recover  assessments  on  sub- 
ecription  contract. 

Syl.  3   (I,  472).     Diaco very— Equitable  relief. 

Approved  in  Larkey  y.  Qardner,  lOS  Ta.  720,  54  S.  E.  887,  holding 
bill  for  discovery  and  relief  on  two  bouda  executed  by  defendant'  to 
plaintiff  and  still  owned  by  latter,  but  in  possession  of  former,  in- 
sulBcient  as  not  averring  discovery  indispensable  to  recovery. 

Syl.  4  (I,  473).     Equity— Claim  satisflabls  out  of  fund. 

Approved  in  Brockett  v.  Lewis,  144  Uich.  562,  108  N.  W.  429,  up- 
holding equity  jurisdiction  of  suit  for  accounting  and  application  of 
amount  due  where  corporation  transferred  property  to  aisigneo  on 
his  promise  to  corporation  and  creditors  to  run  business  ud  pay 
debts  from  proceeds. 
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BjJ,  0  (I,  475).    Doubt*  cooBtned  Hg&imt  gaaianty. 

Appiored  in  Kenneweg  Co.  v.  Finnej,  9S  Ud.  117,  56  AtL  484, 
broker's  leplj  to  inqniriei  as  to  seller'!  reaponsibilitf  thit  contract 
ia  good  and  that  he  will  look  out  for  buj'er's  interests  is  not  gamt' 
*atj  that  contract  will  be  carried  out. 

87I.  IS  (I,  480).    Euential  parties  necessary  for  decree. 

Approved  in  Ljneh  y.  United  States,  13  Okl.  1S8,  73  Pae.  1100, 
applying  rale  in  suit  to  cancel  townsite  patent, 

<I,  471.)  Uiscellaneous.  Cited  in  Fowler  ▼.  Osgood,  141  Fed.  24, 
ud  Indian  Land  ft  T.  Co.  t.  Sboenf  elt,  135  Fed.  487,  68  C.  C.  A.  196, 
both  holding  where  equity  has  no  jurisdiction,  decree  of  dismissal 
■naet  expressly  adjudge  that  it  is  rendered  on  that  ground  or  be  made 
without  prejudice. 

7  Cr.  99,  3  L.  281,  BINGHAU  t.  U0BBI3. 

Syl.  1  (I,  482).     Dismissal  for  not  filing  transcript  on  appeal. 

Approved  in  Equitable  Life  Assur.  Soe.  v,  Tolbert,  14S  Fed.  839, 
applying  rule  where  record  on  error,  though  lodged  with  clerk  in  due 
time,  was  not  filed  till  five  days  after  return  day  owing  to  delay  in 
payment  of  docket  fee;  Oilman  v.  Feinald,  141  Fed.  940,  where  tran- 
script ia  filed  in  court  of  appeals  within  sixty  days  from  signing  of 
citation  and  within  time  specified,  but  after  return  day  of  writ  of 
error,  and  failure  to  file  before  return  day  has  not  continued  hearing 
over  any  term,  and  no  motion  to  dismiss  made  till  transcript  printed, 
writ  not  dismissed. 

7  Cr.  115,  118,  S  I4.  287,  UNITED  STATES  v.  CROSBY, 

Syl.  1  (I,  480).     Law  goveraing  land  titles. 

Approved  in  Southern  Pac.  Co.  v.  Western  Pae.  By.  Co.,  144  Fed. 
170,  applying  rule  to  question  as  to  whether  grant  by  Oakland  of  its 
waterfront  had  been  eonfirmed  by  authority  of  law;  Kane  v. 
Lnekman,  131  Fed.  617,  applying  nile  in  specific  performance  of  oral 
contract  for  purchase  of  eons  in  exchange  for  farm;  Succession  of 
Hasling,  114  La.  296,  38  Bo.  174,  validity  of  will  made  in  Louisiana 
by  eitisen  thereof  devising  land  in  Uiaaissippi  is  tested  by  law  of 
latter. 

7  Cr.  116.147,  3  L.  287,  BCHOONEB  EXCHANGE  ▼.  McFADDON. 

SyL  8  (I,  488).     Foreign  jurisdiction  over  warships. 

Approved  in  United  f^atos  t.  Cornel  Steamboat  Co.,  202  V.  8. 
190,  50  L.  990,  £0  Sup.  Ct.  648,  federal  government  is  liable  for 
salvage  upon  the  dntiei  collected  by  it  on  cargo  afterward  saved 
from  loss  by  fire  whils  on  board  lighter  in  harbor  and  in  control  ol 
sBstoms  officers. 
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87L  1  (I,  489).    Jtuiidietion  over  pBuing  foreign  troopi. 
Approv«d  ia  HuuUton  t.  UeCIsnghrj',  136  Fed.  448,  449,  uptwldins 
Jnriadietion  of  eonrt-tnutial  during  "Boxer  Upriiing." 

7  Cr.  147-lSZ,  3  L.  897,  FBEBLA.ND  ▼.  HEBOK. 

ByL  1  (I,  489).    Stated  aeeount — Efleet  of  silence. 

Approved  in  PfttiUo  v.  AUen-'Weit  Com.  Co.,  131  Fed.  668,  6S  CL 
C  A.  508,  where  complaint  atated  faeta  from  wbich  preaumption  of 
promise  to  pay  balance  of  account  stated  arose,  amendment  adding 
aveiment  of  promise  to  pa;  balance  of  stated  aeeouat  presented  n» 
new  eaase  of  action. 

7  Or.  Ift4-107,  S  L.  308,  STATE  07  NEW  JEBSET  ▼.  WILSON. 

87I.  8  (I,  494).    Bepeal  of  state  tax.  oxemptioii. 

I>istingniah«d  in  Lake  Dmmmond  Canal  Co.  t.  Commonwealth,  IDS 
Ta.  340,  344,  49  8.  E.  S07,  SOS,  eorpoiatlon  purchasing  property  an4 
franchise  of  another  corporation  on  foreeloenra  of  trait  dewl  cannot 
claim  tax  inunnnlty  granted  to  original  corporation. 

7  Cr.  171-176,  3  L.  305,  DAVT  v.  FAW. 

87I.  8  (I,  501).    Neeewitr  tor  award  b;  deed. 

See  108  Am.  St.  Bep.  847,  note. 
7  Cr.  176- 194,  3  L.  307,  HDOHES  v.  MOOEB. 

87L  i  (I,  601).    SUtote  of  frands— Sale  of  equitable  titlo. 

Approved  in  Pickeni  v.  Wood,  ST  W.  Ta.  483,  SO  8.  E.  810,  where 
husband  buys  land  in  own  name,  in  tnit  to  subject  land  to  his  debts, 
his  aDcorroborated  evidence  i*  inaaffieient  to  show  oxpieas  trost  in 
favor  of  wife  bj  parol  agreemenL 

7  Cr.  206-208,  3  L.  317,  BIDDLE  v.  UOBS. 

Byl.  1  (I,  504).    Principal  obligor  not  competent  witncM. 

Approved  In  Oexner  v.  Loehr,  117  Mo.  App.  710,  9B  S.  W.  336, 
where  one  of  makers  of  note  was  originally  eodefendant,  but  de- 
faulted, hia  wife  cannot  testify  for  accommodation  indorsei  defend- 
ant. 

7  Cr.  218-241,  3  L.  321,  CONWAT  v,  ALBZANDBE. 

Syl.  2  (I,  506).    Donbtfnl  conditional  sales  decided  as  mortgage. 

Approved  in  Day  v.  Davis,  101  Ud.  269,  61  AtL  580,  holding  deed 
was  accompanied  by  grantee's  option  to  reconvey  on  payment  of  eon- 
■tderation  and  grantor  could  redeem;  Liskey  v.  Snyder,  56  W.  Va, 
636,  49  S.  £.  626,  setting  aside  release  of  equity  of  redemption  given, 
for  now  consideration;  Hursey  v.  Huraey,  56  W.  Ta.  ISO,  19  S.  E. 
871,  deed  absolute  coupled  with  retention  of  posMSsioa  and  payment 
of  taxea  by  grantor  is  mortgage. 
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Bjrl.  8  (I,  SIO).    Deed  U  moTtgisge  where  eonalderatian  inadeqaftte. 

Approved  in  Sanoj  t.  Hnnej',  5S  W.  Ta.  1S7,  49  8.  E.  370,  d«ed 
absolute,  coupled  with  retention  of  poiaeaBion  and  pajrmeiit  ol  taxea 
by  grantor,  ii  mortgage. 

B7I.  4  (I,  508).    Uortgagea — Bemedy  againit  penon. 

Approved  in  Beed  v.  Parker,  33  Wash.  IIT,  74  Pae.  64,  eonBtnilng 
tranaaetion  aa  eale  with  optian  to  repnrcbaae  and  not  mortgage. 

7  Cr.  B88-290,  S  L.  347,  BABTON  v.  PETIT. 

8jl.  2  <I,  619).     Certiorari  in  aid  of  writ  of  error. 

Cited  in  Whitney  v.  Dick,  202  U.  8.  1S9,  60  L.  966,  36  Sup.  Ct.  584, 
certiorari  in  original  proeesding  to  review  conviction  in  inferior  fed- 
•nl  court  ia  not  authorized  to  be  issued  by  circuit  court  of  appeals. 


Syl.  1  (I,  530).    Equitable  relief  against  judgment. 

Approved  in  Farmers'  etc.  W.  H.  Co.  v.  Pridemore,  55  W.  Ta.  463, 
47  S.  E.  263,  reatBrraing  mle;  UUler  v.  Uargerie,  149  Fed.  S98, 
denying  equity  jurisdiction  to  set  aside  townsite  deed  for  fraud  where 
facts  and  dreumstances  preventing  complainanta  from  having  notice 
of  hearing  and  opportunity  to  protect  rights  before  trustee  not  al- 
leged; Williams  V.  Neely,  134  Fed.  14,  6S  L.  B.  A.  E32,  67  C.  C.  A. 
171,  it  ia  not  lachea  for  one  who  has  equitable  defense  of  redaction 
to  note  which  ia  subject  of  pending  litigation  in  another  eourt  to 
wait  till  BlBrmative  action  at  law  on  defensa  ia  barred,  before  in- 
voking equitable  aid  to  enjoin  prosecution  of  action;  Nelson  v. 
Ueeban,  S  Aluka,  493,  letting  aside  judgment  for  fraud  and  perjury 
in  procurement,  after  term  at  which  entered  and  after  its  affirmance 
by  appellate  court;  Schwaman  v.  Traux,  179  N,  T.  44,  103  Am.  8t. 
Bep.  832,  71  N.  B.  467,  setting  aside  judgment  and  sale  in  partition, 
where  plaintiff  had  by  fraud  been  deprived  of  power  to  bid  at  sale 
and  defendant  bid  in  property  at  less  than  value;  Eockaday  v.  Jones, 
8  Okl.  163,  56  Pae.  1056,  denying  jurisdiction  to  enjoin  execution  of 
and  annnl  default  judgment  obtained  without  service;  McUahen  v. 
Wbelan,  44  Or.  406,  75  Pae  716,  judgment  for  plaintiff  in  justice  • 
court  In  nntawfnl  detainer,  nor  its  affirmanee  on  appeal,  doe*  not 
estop  defendant  suing  for  specific  performanee  of  verbal  lease  and  to 
enjoin  judgment;  Heam  v.  Canning,  27  B.  L  220,  61  AtL  604,  denying 
injunetion  against  execution  on  ground  that  judgment  by  eonfessfon 
wa«  entered  by  mistake,  where  it  would  not  liava  beea  entered  but 
for  ne^genee  of  attorney. 

7  Cr.  339-348,  B  L.  304,  LOCKE  v.  mOTED  STATSa 

ByL  2  (I,  537).    Probable  cause  to  justify  seisura. 

Approved  in  United  States  v.  S3  Sacks  of  Wool,  147  Fed.  749,  on 
judgment  for  elaimant  of  property  seized  by  customs  officers  becaoso 
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of  frftudnlent  Import&tion,  ecrtiAoate  of  reasonable  eanee  ihonld  be 
entered,  though  verdict  was  correct,  where  it  ia  ghown  officere  acted 
in  good  faitb;  Aguew  t,  HaTinee,  141  Fed.  636,  in  action  against 
internal  revenne  officer  tor  Trongfol  aeizure  of  property  returned  to 
claimant  intact,  proof  that  defendant  made  seizure  \iy  direction  of 
leTenne  oommiasioneT  upon  information  received  from  agents  show- 
ing suspicion  of  violation  of  law  ahowa  probable  canse. 

7  Cr.  358-363,  8  L.  370,  GAZE  v.  BAUZUOBE  INS.  CO. 

BjL  i  (I,  540).    Freight  where  vessel  abandoned. 

Approved  in  The  Eliza  Lines,  199  U.  S.  128,  SO  L.  149,  26  Sup.  Ct. 
8,  justifiable  abandonment  of  vessel  in  consequence  of  dangers  of 
BOaa  entitles  cargo  owners  to  refnae  to  go  on  with  voyage  where 
muter  has  not  rejoined  ship  before  anyone  else  has  taken  pouesaion. 

7  Cr.  366-370,  S  L.  373,  LEB  v.  MUNBOE. 

ByL  &  (I,  541),    Qovemmeut's  liability  for  offleeis'  torts. 

Approved  in  United  Statea  v.  Eanhoe,  147  Fed.  187,  where  defend- 
ants, who  were  liable  on  postmaster's  bond  for  embezzlement,  re- 
quested inspector  to  extend  time,  and  he  consented  in  consideration 
of  their  executing  note,  note  was  nnaathorized  and  void;  Hudson  v. 
Miles,  185  Uaaa.  5S5,  71  N.  E.  65,  in  action  on  tax  collector's  bond, 
if  it  la  known  to  obligee  of  bond  that  principal  in  past  bad  been  guilty 
of  irregularities  in  duties,  obligee's  failure  to  disclose  fact  is  de- 
fense agBinat  surety's  liability. 

7  Cr.  370-38E,  3  L.  374,  HEBBEBT  v.  WHEN. 

Syl.  1  (I,  S43).    Dower — Law  and  equity  jnrisdictioD. 

Approved  in  Beeman  v.  Ketzman,  1S4  Iowa,  04,  90  N.  W.  174,  it 
is  immaterial  that  widow  styles  action  as  one  in  partition  if  petition 
states  facts  on  which  dower  may  be  assigned. 

Syl.  8  (I,  548).    Election  between  devise  and  dower. 

Approved  in  Stone  v.  Cook,  179  Mo.  541,  78  S.  W.  802,  04  L.  B.  A. 
,  287,  legatee  accepting  legacy  nnder  protest  that  will  invalid  cannot 
contest  will  by  allegation  of  readiness  to  pay  amount  into  court  or 
to  have  it  deducted  from  share  if  will  set  aside. 

Syl.  3  (I,  544).     Dowo^-Wife'B  right  on  lease. 

Approved  in  Swayne  v.  Lone  Acre  Oil  Co.,  08  Tex.  608,  86  S.  W. 
743,  60  L,  B.  A.  986,  where  grantees  of  remainderman  occupying  in 
severalty  by  virtue  of  fee  title  of  grantors  to  two-thirds,  but  to  en- 
tire exclusion  of  life  tenant,  disc-overed  oil,  <i.'n  tenant  only  entitled 
to  interest  on  one-third  of  proceeds  of  sale  of  oiL 
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.  UNITED 

Bjrl.  1  <I,  54S).     Legislative  eonditiona  for  aperation  of  atatnte. 

Approved  in  State  v.  Bogere,  S7  Uinn.  32S,  106  N.  W.  346,  up- 
holdiog  Lawa  1&03,  e.  833,  p.  S77,  Tegnlatiog  collection  and  diapoai- 
tion  of  fe«a  of  diatriet  court  elerka  in  counties  of  over  200,000  in- 
habitanU;  State  t.  Bryan,  50  Fla.  371,  89  So.  954,  argneDdo. 

7  Or.  U8-41S,  3  L.  886,  FEBQUSON  ▼.  HABWOOD. 

87I.  1  (I,  648).    ConclndTeneaa  of  authentication  of  record. 

Approved  in  Seymoor  r.  Dn  Boia,  145  Fed.  1007,  upholding  auffi- 
eienej  of  authentication  of  record  of  judgment  within  proviaiona  of 
BoT.  St.,  t  905. 

7  Cr.  4S0-483,  8  L.  891,  8TAEK  t.  CHESAPEAKE  INS.  Ca 
S7I.  1  (I,  652),  Bequiaitea  of  record  of  naturalisation. 
Approved  in  Dolan  v.  United  Btatea,  133  Fed.  449,  certified  eopf 
of  record  of  court  ahowing  admiasion  of  alien  to  cltizenabip  eonati- 
tDtea  "eertifieate  of  eitizenahlp"  within  Bev.  St.,  IS  5425,  5427; 
Tinn  v.  United  Statea  DUt.  Atty.,  148  Cal.  778,  84  Pae.  152,  oraer 
vacating  order  admitting  alien  to  eitisensbip  for  fraud  in  Ita  procure- 
ment, made  after  lapae  of  aiz  months  from  natural ization  ia  void. 

7  Cir.  4S4,  485,  8  L.  390,  SUITH  y.  DELAWABE  ma  CO. 

87I.  1  (I,  555).     Judgment  on  verdiet  when  reaerved. 

Approved  in  Barge  v.  Easlam,  65  Keb.  659,  91  K.  W.  629,  follow- 
ing rule. 

7  Cr.  486-455,  3  L.  396,  HOLEEB  ▼.  PABKEB. 

87I.  2  (I,  555).    Attomejr's  right  to  eompromlee. 

Approved  in  Miocene  Ditch  Co.  v.  Moore,  ISO  Fed.  600,  upholding 
order  striking  from  fUee  amendment  to  complaint  in  euit  to  determine 
water  righta  made  pursuant  to  eampromiae  bj  attorney  for  defenduit, 
without  defendant's  knowledge,  whereby  defendHnt'i  rights  in  other 
atreama  adjudicated;  Fleishman  v.  Meyer,  46  Or.  275,  SO  Pae.  213, 
attorney  at  law,  in  absence  of  express  authority,  cannot  compromise 
claim  for  client. 

T  Cr.  4Tl-*80,  3  L.  408,  BLACKWELL  v.  PATTON. 

SyL  3  (I,  559).    Amendment  of  ejectment  declaration. 

Approved  in  King  v.  Davis,  137  Fed.  Ell,  under  Code  Va.  18S7,  | 
3253,  where  in  ejectment  original  declaration  contained  description 
of  land  and  allegation  that  defendanta  were  unlawfully  withholding 
poasession  from  plaintiff.  He  could  amend  description  before  defend- 
anta' appearance. 
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T  Cr.  481-SeS  HotM  on  U.  B.  Beporti.  tS 

T  Cr.  481-487,  8  L.  411,  UILI£  t.  DUBTXEL 

Bjl.  1  (I,  SS9).    Eff«et  of  aiater  lUte  jad^ment 

Approved  is  Alkika  CommBrcial  Co.  t.  Debne^,  2  Aluka,  814,  wfcor* 
plaintiff  uked  loftTft  to  unend  eomplunt  on  two  eaiuei  of  aotioii, 
lint  on  original  debt  and  leeond  on  Canadian  judgment  againit  do- 
fendant  on  original  debt,  leave  denied ;  diaeenting  opinion  in  Had- 
dock T.  Haddock,  801  U.  8.  OSfl,  632,  60  h.  893,  89fi,  26  Snp.  Ct.  52S, 
majoritj  Iiolding  mere  domicile  within  itate  of  one  party  to  marriago 
doea  not  give  eonrta  of  that  itate  jnriadiction  to  render  divorce  da- 
eroe  euforceablo  in  other  itatee  againit  defendant  eon«tnietivelj 
iervod;  dieaenting  opinion  in  Smith  t.  Willnng,  123  Wia.  386,  101  N. 
W.  695,  argnendi).     Be«  103  Am.  Bt.  B«p.  306,  307,  note. 

Oji.  t  (I,  667).    Nihil  debet  aa  plea  to  foreign  judgment. 

See  108  Am.  St.  Bep.  323,  note. 
7  Cr.  490-600,  4  L.  417,  BBIO  CABOLINE  v.  UNITED  STATES. 

S7I.  S  (Z,  670).    Amendment  of  libel  for  forfeiture. 

Approved  in  Graham  v.  Oregon  B.  ete.  Co.,  134  Fed.  693,  whor* 
exceptioni  to  libel  io  admiralty  for  want  of  jnriadictioii  are  auataioodi 
amendment  may  be  allowed. 

r  Cr.  &04-606,  8  L.  4S0,  UelNTIBB  v.  WOOD. 

Byl.  1  (I,  671).    Uandamiu  by  eircnit  eonrt. 

Approved  in  Barber  Aiphalt  ete.  Co.  v.  ICorria,  132  Fed.  9S6,  CT 
L.  B.  A.  761,  66  C.  C.  A.  65,  upholding  jnriadictioo  of  eonrt  of  ap- 
peals to  iaiae  mandamnt  to  compel  circuit  eonrt  to  vacate  order  star- 
ing proceeding!  in  itate  coort;  ditaenting  opinion  in  Tampa  Watcr- 
worki  Co.  V.  Tampa,  190  V.  B.  247,  SO  L.  175,  26  Sup.  Ct.  23,  majonty 
upholding  power  of   mnnieipalitj  of  Florida  to   rednsa  water  rates. 

DUtingniihed  in  McDaid  v.  Territory,  1  OkL  97,  30  Poe.  440,  terri- 
torial court  may  isaue  mandamus  to  compel  townsite  trnsteei  to  iMna 
deed  to  contestant  tbey  have  decided  is  entitled  to  it. 

ByL  8  <I,  678).    Cirenit  court's  jnriidiction  limited. 

Approved  in  Kentucky  v.  Powers,  £01  U.  8.  84,  SO  L.  644,  26  Bop. 
Ct.  3S7,  denial,  in  summoning  or  impaneling  jurors,  of  any  eivU  right 
secnred  by  federal  law,  does  not,  unless  authorized  by  state  laws, 
give  right  to  remove  criminal  prosecntion  to  federal  court;  Stevenson 
v.  Pain,  105  U.  B.  167,  49  L.  143,  25  Bnp.  Ct.  6,  eireoit  court  of  ap- 
peals has  no  jurisdiction  over  controversy  between  claimants  nuder 
grants  from  different  states  where  diverse  citicenship  did  not  exist. 

T  Cr.  SSO-666,  8  L.  436,  PALMES  v.  ALLEN. 

Bft  8  (J,  676).    Effect  of  state  law  on  federal  offleers. 

Approved  in  King  v.  Davis,  137  Fed.  241,  Ta.  Code  1887,  j  856^ 
nlatlng  t«  Us  pendens,  has  no  applicatioa  to  federal  courts. 
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T  Cr.  565-B70,  3  L.  440,  TOUNQ  y.  BLACK. 

S7L  1  (I,  577).    AuumpBit — Bes  sdjndicata  u  defenaa. 

ApproTsd  in  Eolford  V.  Janiei,  136  Fed.  555,  69  C.  C.  A,  263,  np- 
loIdiDg  safficiency  of  docket  entries  to  aupport  plea  of  fm  adjadieata. 

7  Cr.  670-578,  3  L.  448,  8CHOONBE  ANNE  y.  VNTTED  STATES. 

S>1.  2  (Z,  581).    Safflcienej  of  libel  for  forfsitnr*. 

Approved  in  J.  W.  Bisbop  Co.  t.  Sbellione,  141  Fed.  647,  npbolding 
Action  of  trial  judge  in  (DggeBting  to  plaintiff  addition  of  another 
■count  to  declaration  HttiDg  forth  more  elearlj  matter!  covered  bj 
^neral  &Terment. 

S7L  3  (Z,  081).    Amendment  of  libel  in  admiralty. 

Approved  in  Oraham  t.  Oregon  B.  etc.  Co.,  134  Fed.  693,  where  ex- 
-captioni  to  libel  in  admiialtj  for  want  of  juririictioa  «ie  uutained 
.amendment  maj  ba  allowed. 

T  Cr.  B7M75,  8  L.  4i8,  UNITED  STATES  t.  JANUABT. 

BjL  S  (I,  582).    Offieen — Liability  of  Mcond  bondsmen. 

Approved  in  Fint  Nat.  Bank  v.  National  Snretr  Co.,  130  Fed.  406, 
-407,  409,  66  L.  B.  A.  777,  applTing  principle  to  indemnity  bond  of 
■bank  official. 

7  Ct.  577-589,  3  L.  444,  LIVINGSTON  t.  DOEQENOIS. 

S7L  2  (I,  684).     Uandomus  b;  Bnpreme  eonrt. 

Approved  in  Barber  Asphalt  etc  Co.  ▼.  Horria,  132  Fed.  9S4,  956, 
417  L.  B.  A.  761,  66  C.  C.  A.  SS,  eiicoit  court  of  appeals  has  juris- 
-diction  to  issae  mandamus  to  compel  circait  judge  to  vacate  order 
staying  proceedings  in  state  eonrt;  In  re  Dowd,  133  Fed.  761,  argn- 

7  Cr.  696-601,  S  L.  451,  THOBNTON  v.  OABBON. 

a^L  1  (I,  686).    Award  in  alternative. 

Approved  in  Broek  ▼.  Lawton,  210  Fa.  202,  59  AU.  990,  appl7- 
ing  role  where  bill  filed  to  eompel  delivery  of  stock  or  pa/ment  of 

S7L  3  (I,  685).    Setting  aside  award. 

Approved  in  Bnrrill  v.  United  States,  147  Fed.  49,  where.  In  action 
in  federal  eonrt,  parties  agreed  to  trlAl  before  arbitrator^  court  ma; 
«nter  judgment  on  award. 

7  Cr.  603-632,  3  L.  453,  FAIBFAZ  v.  HUNTEB. 

87L  8  (I,  686).    Alien's  right  to  bold  land. 

Approved  in  Pembroke  v.  Huston,  180  Mo.  638,  79  S.  W.  471,  alien 
«aniiot  abandon  property  and  rescind  contract  for  exchange  ef  lauda; 
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9  Cr.  9-BO  NotM  on  tT.  8.  Beporta.  tt 

LoniarUle  Propertr  Co.  t.  Uayor  ft  City  Council  of  HwhTillo,  114 
Tenn.  221,  Bi  3.  W.  812,  pnTchase  of  Und  bj  foreign  corporation  with* 
out  first  eomplTing  with  Iftwi  relating  to  foreign  eorporationi  !■  n» 
bar  to  suit  for  damage  to  land  from  change  of  street  grade. 

87I.  0  (I,  588).    Forfeiture  of  alien's  lands. 

Approved  in  Brigbam  t.  Peter  Bent  Brigham  Hospital,  134  Fed. 
527>  67  C.  C.  A.  303,  wbere  testator  deTieed  residnarj  estate  inAmst 
for  term  and  then  to  be  transferred  to  corporation  to  be  organised, 
to  be  nsed  for  hospital,  fact  that  at  testator's  death  charitable  cor- 
poration could  not  hold  property  to  amount  of  devise  did  not  Invali- 
date gift  as  to  excess  where  special  act  passed  penaitting  eorpora- 
tion  to  Ube;  Shea  v.  Nilima,  133  Fed.  215,  86  C.  C.  A.  863,  npholding 
agreement  between  two  aliens  to  locate  mining  claims^ 


Vm  GBAKCH. 


8  Cr.  9-30,  8  L.  471,  QHIFFITH  v.  FBAZZBB. 

8j).  8  <I,  692).    Executors — Effect  of  want  of  jnrisdtctiom. 

Approved  in  Cnnnins  t.  Beading  School  Dist.,  198  U.  8.  473,  4(^ 
L.  1181,  85  Bup.  Ct.  721,  upholding  Pa.  Laws  1885,  p.  150,  for  admin- 
istration of  estates  of  absentcss;  Bsvings  Bank  of  Baltimore  v.  Weeks, 
108  Md.  606,  64  Atl.  296,  holding  void  .act  of  1896,  giving  orphans'' 
court  jurisdiction  to  appoint  administrator  for  estate  of  person 
nnheard  of  for  seven  years;  Jordan  v.  Chicago  etc.  By.  Co.,  125' 
Wis.  588,  592,  110  Am.  St.  Bep.  86S,  104  N.  W.  805,  807,  1  L. 
B.  A.  (N,  S.)  885,  under  Bev,  St  1898,  §  3819,  county  court  on  hear- 
ing petition  for  administration  may  determine  whether  or  not  de- 
ceased leaves  property  in  state,  and  its  determination  is  not  col- 
laterally attackable;  Biee  ▼,  Tilton,  14  Wyo,  113,  82  Pae.  S79,  ad- 
ministrator appointed  under  voidable  order  reciting  proof  of  notice 
made,  but  where  in  fact  statutory  notice  to  executor  named  la  will 
not  mailed,  is  entitled  to  commissions  and  disbursements 

8yl.  4  (I,  593).    Executor  absent  from  state. 

Bee  108  Am.  8t.  Bep.  414,  note. 

<I,  590.)  UiscellaneooB.  Cited  in  Leahy  v.  Hawortb,  141  Fed. 
852,  arguendo. 

8  Cr.  39-50,  S  L.  481,  UABCABDIN  t.  CHESAPEAKE  ENB.  CO. 

SyL  1  (I,  594).    Charter  for  cargo  as  affreightment. 

Approved  In  Qrimberg  v.  Columbia  Packers'  Assn.,  47  Or.  264,  266, 
83  Pac.  197,  construing  charter  of  vessel  m  eentTaet  of  affreight- 
ment and  not  demise. 
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as  Notes  on  U.  8.  Beport&  8  Cr.  TS-470 

8  Cr.  72-74,  8  L  491,  CLEUENTSOK  y.  WILIJAU8. 
8;1.  1  (I,  6B8).    Limitatioii* — Acknowledgment  of  debt 
See  102  Am.  St.  Bep.  7S3,  note, 

8  Cr.  84-B3,  8  L.  496,  BICHABDS  t.  MABYLAND  INS.  CO.  . 
Bjt  1  (I,  <I01).    LimitatioDB — Failure  of  executor  to  proiecute  snlt 
Diatingniehed  in  PatterMn  v.  Safe  Deposit  *  Tnut  Co.,  148  Fed. 

790,  arguendo. 

8  Cr.  98-108,  8  L.  EOO,  BEATTT  t.  BUBNa 

S;l.  2  (I,  602).  Statute  of  limitations  one  of  repose. 
Approved  In  L^chbnig  etc.  Mill  Co.  v.  Travelers'  Ina.  Co.,  140 
Fed.  784,  when  insnianee  poliej  provides  that  action  thereon  is  barred 
onless  commenced  within  thirt7  daja  after  right  of  action  accrues, 
eondnet  of  company  inducing  delay  merely  suspends  operation  of 
clause. 

8  Cr.  2S0-S91,  8  L.  545,  QBEEH  v.  LTFEB. 

Sfl.  4  (I,  611).     Jnrisdiction — Amount  in  contTOversj. 

Approved  in  Way  t.  Clay,  140  Ted.  3S0,  In  ejeotment  In  federal 
conrt  to  recover  land  alleged  to  be  valued  at  over  82,000,  jurisdiction 
not  ousted  bj  disclaimer  of  all  except  tract  of  less  value. 

SjL  S  (I,  612).    Costs — Becovery  leas  than  jorisdictional  amount. 

Overmled  in  McCarthy  v.  American  Thread  Co.,  143  Fed.  680,  dr- 
ealt  court  cannot  compel  payment  of  eosts  by  plaintiff  recovering  less 
than  $S00,  unless  damages  laid  in  declaration  in  excess  of  $2,000 
merely  to  give  colorable  Jurisdiction. 

8  Cr.  308-416,  3  L.  602,  UNITED  STATES  v.  1980  BAGS  OP  COPPBB. 

Syl.  1  (I,  618).    Effect  of  forfeiture  under  nonintereourse  acts. 

Approved  in  MeConathy  v.  Deck,  34  Colo.  471,  83  Pac.  138,  under 
.statute  providing  for  forfeiture  of  ooncealed  weapons  taken  from 
parties  violating  statute,  conviction  of  carrying  concealed  weapon 
not  necessary  to  forfeiture;  Daniels  r.  Homer,  139  N.  C.  232,  51 
&  E.  907,  3  L.  B.  A.  (N.  S.)  997,  npholding  AcU  Qen.  Assent.  1905, 
e.  292,  §  9,  relating  to  seizure  and  sale  of  appliances  osed  in  illegal 
fishing. 

8  Cr.  462-470,  8  L,  624,  AIjEXANDEB  t.  FENDLETON. 

SyL  8   (I,  624),    Bona  Sda  parehsMr  without  notiee  of  trust. 

Approved  in  Slaughter  v.  Coke  County,  34  Tex.  Civ.  602,  70  B. 
W.  865,  conveyance  reelting  grantor  has  sold  all  right,  title  and  in- 
terest in  certain  land  transferred  to  grantor  by  order  of  court  and 
contract  for  deed  glTsa  only  grantor's  title. 
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«  Cr.  11-102  NotM  on  U.  8.  BeporU.  SO 

BjL  4  <I,  624),    Abatcm«nt  Ukea  no  Unw  out  of  limiutioni. 

Approved  in  PattaTMn  v.  Bat«  Deposit  A  Tr.  Co.,  148  Fed.  791, 
denj'ing  eqnitsble  relief  where  leven  jrean  after  eommencemeiit  of 
aetion  without  trial  defendant  lUed  in  another  state,  and  two  jears 
thereafter  new  action  barred  bj  limitation  commenced  against  ad- 
ministrator in  other  state. 

8  Cr.  471-478,  3  L.  687,  PEATT  v.  CABBOLI*. 

87I.  1  (I,  625).    Speeifle  perfonaanee  refused  for  laches. 

Approved  in  Uaiks  t.  Gates,  2  Alaska,  S£6,  rafooing  specific  pet- 
(ormnnce  of  gmbstake  contract. 


IX  CRANCH. 


I  Cr.  11-18,  8  h.  639,  MEIGS  -r.  UcCLUNQ'S  LESSEE. 

Byh  1  (I,  626).    Indian  treaty — Contract  not  controllable  by  agent. 

Approved  in  Wadswatth  t.  Bojsen,  148  Fed.  780,  enjoining  In- 
dian  agent  obstmcting  complainant  from  prospecting  on  reserra* 
tion. 

t  Cr.  43-55,  S  L.  650,  TEBBETT  v.  TAYLOB. 

(I,  631.)  Uiscellaneons.  Cited  in  Ex  parte  Anderson,  46  Tex. 
Cr.  39S,  81  8.  W.  9S3,  city  court  has  no  jurisdiction  to  try  accused 
for  alleged  violation  of  state  penal  statnte. 

9  Cr.  71-76,  8  L.  860,  BEIG  8TBUGQLE  v.  UMITED  STATES. 
SyL  1  (1, 630).    Weight  of  cirenmstanial  evidene«>. 
See  07  Am.  St.  Bep.  774,  note. 

>  Cr.  78-86,  3  L.  662,  EAKDOLPH  t.  DONAUJSOM. 
Syl.  1  (I,  639).  Uarshsl— Escape  from  sUte  jalL 
Approved  in  Avery  v.  Finu  Coonty,  7  Ariz.  8S,  60  Pae.  704,  iherift 

not  entitled  to  extra  pay  for  eare  of  federal  prisoners. 

8  Cr.  87-102,  B  L.  685,  POLK'S  LESSEE  v.  WBNDAU 
Syl.  1  (I,  830).    Following  state  statntory  eonatmetiom. 
Approved  In  Lockard  v.  Asher  Lumber  Co.,  131  Fed.  690,  6S  0.  0, 

A.  517,  nnder  St.  Ey.,  C.  102,  |  3,  inrvey  of  several  tracts  of  two 

hundred   acres   each   by  same   person   is   not  pnrcbase,   and   patent 

for  lands  so  surveyed  Is  not  void  on  faeo. 
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ST  Notn  on  U.  S.  Beports.  9  Cr.  104-179 

87L  3  (I,  641).    Presamptiona  from  patent. 

Approved  in  Loekard  v.  Aiher  Lumber  Co.,  131  Fed.  691,  90S, 
eS  C.  C.  A.  517,  under  EeT.  8t  Ky.,  e.  102,  §  3,  where  same  person 
obtained  aarrey  of  aeveral  tracta  of  two  hundred  acres  each,  patent 
for  lands  ao  auiveyed  it  not  void  on  face. 

S7I.  S  (I,  642).    Patent  wbere  state's  title  void. 

Approved  in  Beeve  v.  North  Carolina  Land  etc.  Co.,  141  Fed.  623, 
following  mle;  Davis  v.  Morlea,  76  Vt.  32,  S6  Atl.  176,  grant  of 
land  from  state  conveTs  onl;  state's  title. 

Sjl.  6  (I,  644).    Equity — Conflicting  claims  under  patent. 

Approved  in  Beeve  v.  North  Carolina  Land  ets.  Co.,  141  Fed.  S25, 
following  mle. 

B  Cr.  104-120,  S  L.  671,  ABNOLD  ▼.  UNITED  STA'FEa 

S7I.  2  (I,  647).    Duties  aeerue  on  arrivaL 

Approved  in  United  State*  v.  Hartwell  Lumber  Co.,  142  Fed.  486, 
where  merehandiie  imponed  ahortly  before  tarifF  act  of  18S7  went 
into  effect  and  collector  rejected  tender  of  dnty  as  being  made 
bsfore  entry  complete,  and  tender  not  renewed  till  act  operative, 
act  of  1897  governed;  Ellison  v.  United  SUtea,  136  Fed.  972,  im- 
ported mereliandise  entered  at  one  port  for  immediate  transporta- 
tion to  another  cannot  be  entered  for  consumption  at  latter  pert 
before  Ita  arrival  at  that  port. 

•  Cr.  126-151,  8  L.  678,  THE  UABT, 

Sjl.  t  (I,  649).     Notice  neeeesary  to  binding  judgment. 

Approved  in  Beynolda  v.  Whittemore,  99  Me.  110,  58  Atl.  416, 
discharge  in  volnntary  bankruptcy  where  debt  not  aehednled  and 
creditor  had  no  notice  until  after  discharge  obtained,  doet  ]tot  bar 
debt 

B  Cr.  151-153,  3  L.  687,  LEWIS  v.  McFABLAND. 

6yl.  1  (I,  651).    Executor's  suit  in  foreign  state. 

Approved  in  Uoore  v.  Petty,  135  Fed.  673,  68  C.  C.  A.  306,  exeeu- 
tOT  may  sue  in  another  atate  to  recover  from  agent  prceeeda  of  sale 
of  decedent's  realty, 

S  Cr.  173-179,  a  L.  694,  UcIVEB'S  LESSEE  v.  WALEEB. 

SyL  2  (I,  6S6).    Monuments  control  eoursea, 

Diatiuguiahed  in  Seenrity  Land  etc.  Co.  t.  Burua,  193  V.  8.  179, 
48  L.  671,  24  Snp.  Ct.  42S,  eoursea  and  diataneea  set  forth  in  plat 
of  offleial  survey  and  referred  to  In  patent,  which  shows  alleged 
meander  line  of  lake  as  one  bonndary,  control  u  against  actual 
boundary  of  lake,  wbere  survey  fraudulent  and  lake  never  within 
half  mile  of  point  indicated  on  plat. 
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1  Wheftt.  g-gs  NotM  on  U.  8.  B«porta.  n 

9  Gr.  241-&89,  S  L.  719,  TEE  ADELINE. 

Sfl.  1  (I,  eai).    Admir&ltr— Amendmeot  of  lib«t. 

Approved  in  araham  t.  Oregon  ote.  Nbt.  Co.,  134  F«d.  693,  wber* 
AXceptioni  to  libel  in  mdroiMlty  for  want  of  juriidiction  ar«  ma- 
tained,  learv  to  Bmend  maj  be  granted. 

t  Cr.  292-338,  8  L.  735,  PAWLBT  v.  CLABK. 

87].  1  (I,  663).     CoiiTtB--Couflieting  grantB  bj  states. 

Siatingauhed  in  Stevenson  t.  Fain,  igs  U.  8.  169,  49  L.  144,  S5 
Sup  Ct.  6,  denjing  jnrUdiction  of  eircnit  eoDit  over  eontrovenj 
between  partiea  not  having  lequiaite  diveiaitj  of  citizenship  bat 
eUiming  auder  grants  from  different  itatea. 


I  WHEATON. 


1  Wheat.  9-19,  4  L.  2S,  THE  SAMUEU 
S7I.  1  (I,  fl74).    Depositioaa— WitneM  rnnat  be  abieaL 
Approved  in  Bofia  v.  Atchiion  etc.  Sy.  Co.,  6  OU.  S47,  51  Pac, 
063,   fact   that   wife  la  in   attendance   npon   aick  hnahand   does   not 
make  deposition  admissible  where  not  shows  she  was  ont  gt  county. 

1  Wheat.  75-84,  4  Zi.  40,  THOMPSON  v.  QBAT. 

87I.  1  (I,  677),     Title  paasea  when  article  selected. 

Approved  in  Buskirk  Bros.  t.  Peck,  57  W.  Ya.  369,  50  8.  E.  435, 
onder  contract  for  sale  of  timber  to  be  ent  and  removed  hy  vendor 
in  specified  time  and  paid  for  each  month  before  removal,  title  vesta 
as  timber  i>  cut. 

1  Wheat.  91-95,  4  L.  44,  NEW  ORLEANS  v.  WINTEB. 

S7L  1  (t,  677).    Suit  between  citisens  of  territory  and  state. 

Approved  in  Alabada  etc  By.  Co.  v.  Thompson,  SOO  U.  8.  819,  00 
L.  448,  26  Snp.  Ct.  161,  where  plaintiff.  In  good  faith,  elects  to  sne 
jointly.  In  tort,  foreign  eorporation  and  servants,  present*  separable 
controversy,  which  may  be  removed  to  federal  eoart, 

Syl.  2  (I,  678).    Jnrladictional  capacity  of  all  parties. 

Approved  In  Sweeney  v.^  Carter  Oil  Co.,  igg  IT.  S.  257,  00  L.  180, 
26  Snp.  Ct.  05,  two  citizens  of  different  states  may  sna  citizen  of 
their  state  in  eireoit  court  of  letter's  district;  Laden  v.  Meek,  130 
Fed.  879,  65  C,  0.  A.  861,  aUegation  In  removal  petition  that  cer- 
tain of  petitioners  are  "residents"  of  state  other  than  that  of  which 
plaintiff  ia  citizen,  and  that  none  of  petitioners  are  "residents  ana 
«iticeBS"  of  state  of  plaintiff's  eitiaensbip,  ia  insufficient. 
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1  Wheat.  9(S-3S2 


1  Wbeat.  96-111,  <  L.  45,  THE  AUBOBA. 

Sj-L  1  (I,  679).     Shipping— Advances. 

Approved  in  Tha  WTandotte,  136  Fed.  473,  where  purchaser  of 
draft  drawn  hj  maater  of  veuel  In  foreign  port  for  advanceB  to 
pay  proper  charges  had  no  knowledge  that  at  time  draft  drawn  mae- 
ter  held  drafts  for  freight  which  he  could  have  nied  to  pay  snch 
«liargea,  fact  that  charter-party  provided  ordinary  dIabnTsements 
■honld  bo  payable  from  freight  only  was  no  defenta  to  drafL 

1  Wheat.  179-207,  4  L.  65,  HEPBUBN  v.  D0NLOP. 

Syl.  1  (I,  6S4).    Specific  performance — Title  before  decreo. 

Approved  in  Eentnchy  DistilleTiea  etc  Co.  v.  Blanton,  149  Ted. 
41,  and  Qibson  v.  Brown,  £14  IlL  336,  73  N.  E.  980,  both  following 
rule;  Eosmer  v.  Wyoming  By.  etc.  Co.,  1S9  Fed.  692,  65  L.  B.  A.  61, 
where  contract  evidences  actual  sale  and  purchase  of  realty,  and 
time  li  not  of  essence,  bill  for  specific  performance  not  dismissed  for 
f ailnro  to  tender  payment. 

BjL  4  (I,  686).    Dismissal  aa  bar  to  second  suit. 

Approved  in  Lockhart  v.  Leeds,  12  N.  M.  164,  76  Pae.  314,  Judg- 
ment against  plaintiff  on  bill  to  have  mine  location  declared  void  for 
fraud  and  violation  of  agreement  to  locate  for  plaintiff  bars  suit  to 
declare  defendant  holds  mine  in  tmst. 

1  Wheat.  261-278,  4  L.  86,  THE  EDWABD. 

SyL  1  (I,  6BI).    Admiralty — Amendment  of  libel  on  appeal. 
Approved  In  Qraham  v.  Oregon  etc.  Nav.  Co.,  134  Fed.  693,  follow- 

1  Wheat.  304-382,  «  L.  97,  UABTIN  t.  HUNTEB. 

SyL  1  (I,  694).    United  States'  powers  limited. 

Approved  in  Burton  r.  tJnited  States,  £02  U.  B.  366,  CO  Xi.  1065, 
£6  Sop.  Ct.  688,  upholding  Bev.  St.,  %  1762,  making  it  misdemeanor 
for  senator  to  receive  or  agree  to  recelva  compensation  for  ser- 
-vices  rendered  before  any  department  in  relation  to  proceedings  in 
which  United  States  la  interested;  Sonthem  By.  Co.  v,  Qreensboro 
loo  A  Coal  Co.,  134  Fed.  92,  order  of  state  corporation  commission 
to  place  carloads  of  coal  shipped  from  one  state  to  another  on  eei- 
tain  track  for  nnloading,  as  requested  by  consignee,  is  void. 

ByL  7  (I,  696).    Exelnsiveness  of  federal  Jnriadlction. 

Approved  In  Jackman  v.  Ban  CUira  Kat.  Bank,  126  Wis.  481,  104 
H.  W.  108,  upholding  jnrisdiction  of  state  courts  over  action  by 
banknipt^  trastee  to  recover  value  of  property  u  preferenca. 
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1  Wheat.  440^487  Notes  on  U.  S.  Beporta.  W 

SjL  11  (I,  699).    Ststutea — Contemparaneooa  eonitmction. 

Approved  in  State  t.  Ifew  Orleans  By.  t  L.  Co.,  116  La.  148,  40 
So.  S96,  applying  rate  where  under  two  similar  constitutions  ex- 
empting manufaeturera  frum  license  taxes,  legislature  for  twenty 
years  imposed  license  taxes  on  eleelrie  companies;  State  t.  North- 
ern Fac  By.  Co.,  95  Minn.  47,  103  N.  W.  73E,  foreign  railroad  pay- 
iug  taxes  under  gross  earnings  law  is  not  prevented  by  failure  to  lilt 
credits  from  deducting  debts  from  such  credits;  Henry  r.  Stato, 
S7  Miss.  57,  39  So.  871,  upholding  Bev.  Code  1893,  §  3201,  providing 
for  working  convicts  on  farm  leased  for  that  purpose;  Ex  parte  An- 
derson,  46  Tex.  Cr.  399,  81  S.  W.  987,  city  court  has  no  jurisdictios 
to  try  accused  for  alleged  violation  of  state  penal  statute. 

1  Wheat.  440-447,  4  L.  131,  THE  HIBAM. 

Syl.  1  (I,  707).    Betting  aside  agreement  made  by  mistake. 

Approved  in  Carrell  v.  UcMurray,  136  Fed,  670,  applying  nte  t» 
reformation  of  deed  made  nnder  contract  for  exchange  of  farm  for 
stock  of  merchandise. 

1  Wheat.  447-462,  4  L.  132,  AHUIDON  ▼.  SMITE. 

Sjl.  1  (I,  707).     Surety — Discharge  of  prisoner  by  fraud. 

Approved  in  dissenting  opinion  in  Haddock  v.  Haddock,  EOl  IT.  S. 
627,  SO  L.  893,  26  Sup.  Ct.  525,  majority  holding  mere  domicile  with- 
in state  of  one  party  to  marriage  does  not  give  eonrts  of  that  state' 
jurisdiction  to  render  decree  of  divorce  enforceable  in  other  state* 
against  nonreoident  only  constructively  served. 

1  Wheat.  482.487,  4  I*  141,  BOSS  ▼.  SEED. 

SyL  1  (I,  709).     Public  officer's  acts  presumed  correct. 

Approved  in  Qriffln  v.  American  Oold  Min.  Co.,  136  Fed.  73,  68 
C.  C.  A.  637,  applying  prineifla  to  raarahal't  retarn  on  «ttachmeBt 
of  realtj. 
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n  WHEATON. 

«  Whe»t.  85-81,  4  L.  175,  McTVEE  v.  BAOAN. 

8yl,  I  (I,  714).    Purpose  of  Btstnte  of  limiUtions. 

Approved  in  diaHnting  opinion  in  Ayres  v.  Cone,  138  Fed.  788,  ma* 
jority  holding  where  validity  of  claim  of  petitioning  creditor  in  in- 
voluntary beukraptej'  proceedings  ia  put  in  iesue  hj  bankrupt's  an- 
awer  and  ieane  determined  in  favor  of  creditor,  adjudication  ia  eon- 
clnaiT*. 

DiBtingnislied  in  French  r.  White,  78  Tt.  09,  62  Atl.  30,  2  L.  B.  A. 
(N.  S.)  804,  property  veating  in  bankrupt'a  tmaiee  under  bankruptcy 
law  ia  not  attachable  in  state  conn. 

^L  2  (I,  715),    Conrt  makes  ne  exceptions  to  limitation  statute. 

Approved  in  Atehison  ate,  B7.  Co.  T.  Grain  Co.,  68  Kan.  688,  7S 
Fae.  10S2,  following  rale. 

(I,  714.)  Misceltaneoaa.  ated  in  Fry  ▼.  Fry,  125  Iowa,  480,  101 
N.  W.  146,  eonstming  Code,  §  3276,  relating  to  leTocation  of  wills  by 
■nbseqnent  birth  of  legitimate  ehild. 

2  Wheat.  66-76,  4  L.  1S5,  COOLmaE  v.  PAT80H. 

Byh  1  (I,  721).    Drafts— Fre-eziating  debt  as  eonsideratlon. 

Approved  In  Bamsdall  v.  Waltemeyer,  142  Fed.  419,  promise  to  ac- 
cept bill  not  in  existence  bnt  eabseqaentlr  drawn  in  favor  of  pron- 
iaee,  who  takes  it  for  pte-ezisting  debt,  is  good  acceptance. 

SyL  2  (I,  721).    Drafts — Letter  promising  to  accept. 

Approved  in  Bank  of  Haveloek  v.  Western  TTnion  Tel.  Co.,  141  Fed. 
625,  applying  rule  to  action  by  mortgagees  against  telegraph  com- 
pany for  loaa  of  lien  eauaed  by  receipt  of  false  telegram  over  tele- 
phone; Bank  of  Seneca  v.  Fint  Nat.  Bank,  109  Mo.  App.  726,  78 
8.  W.  loss,  where  bank  issues  letter  of  credit  obligating  itself  to 
pay  bearer's  cheeks  to  certain  amount,  ehecka  drawn  by  bearer  and 
eaahed  by  bank  which  had  no  notiee  of  letter  cannot  be  applied  i* 
•ztingniahment  of  amount  named  in  letter. 

t  Wheat  111-118,  4  L.  197,  UcCOUL  v.  LB  KA3SP, 

(I,  723.)  Uiaeellaneoas.  Cited  In  Brown  v.  Fletcher,  140  Fed.  642, 
where  personal  representative  of  deeeaaed  eomplainant  in  federal  soit 
took  no  stepa  to  review,  bnt  brought  suit  in  another  Jurisdiction  for 
aaiaa  relief,  defendant  is  entitled  to  dismiasal  for  abandeiunenb 
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>  Wheat.  119-122,  <  L.  199,  tmiTED  BTATE8  t.  SHELDON. 

Bji.  1  (I,  723).    Penal  lUtnteB  Krictly  eoiutrQed. 

Approved  in  Dooley  ▼,  Jftduon,  104  Uo.  App.  3S,  78  8.  W.  884, 
■Ututea  making  election  beti  gaming  and  anthoriziag  gnit  against 
■takeholder  to  reeover  money  bet,  do  not  apply  to  primaiy  electioBf. 

S  Wheat.  148-160,  4  L.  206,  THE  WILLIAU  EINO. 

SyL  1  (I,  726).    Acta  in  frand  of  Uw. 

Approved  In  Carley  v.  United  Statet,  180  Fed.  11,  M  C.  C.  A.  869, 
one  who  falsely  impenonatea  another  at  civil  service  examination  is 
guilty  of  conspiracy  to  defraud  within  Bcv.  St.,  {  6140, 

S  Wheat.  196-206,  4  L.  218,  BUTHEBFOBD  ▼.  OBEENE. 

SyL  1  (I,  728).    Grant  of  land  subseqnently  snrveyed. 

Distinguished  in  Conway  t.  TTnited  States,  149  Fed.  S06,  where 
Poneo  sqnaw's  allotment  in  Sioux  reservation  as  well  aa  other  In- 
dian's whom  she  married  were  approved  and  patent  for  lien  lands 
■eparately  applied  for  was  made  to  husband  aa  head  of  family,  she 
was  entitled  to  half;  Wallace  v.  Adams,  14S  Fed.  722,  elaimanta 
of  Indian  eitlEenship  who  secured  judgments  in  their  favor,  which 
were  final  under  statntea  when  rendered,  and  took  possession  of,  and 
demanded  lauds  as  their  allotments,  before  Judgments  were  made 
reviewable,  acquired  no  vested  rights  therein  against  snbseqnent 
legislation, 

2  Wheat.  S21-226,  4  li.  824,  PATTEBSON  r.  UNITED  STATES. 

SyL  1  (I,  732).    Variance  from  issues  vitiates  verdict. 

Approved  In  Hamilton  v.  Murray,  29  Uont.  84,  74  Pae.  76,  where 
in  ejectment  plaintiff's  allegations  aa  to  ownership,  posseasfon  and 
ouster  denied  and  on  trial  controversy  was  aa  to  location  of  bonnd- 
ary,  verdiet  for  plaintiff  for  possession  Is  bad, 

SyL  8  (I,  784).    Certiorari  for  removal  of  cause. 

Approved  in  Whitney  t.  Dick,  202  TT.  S.  180,  60  Lt  966,  26  Sup.  Ot. 
B84,  circuit  court  of  appeals  has  no  jurisdiction  to  issue  certiorari 
to  review  eonvictiOB  in  Inferior  federal  court. 

8  WheaL  227-248,  4  L.  226,  THE  PIZABBO. 

Syl.  1   (I,  734).     Condemnation — Spoliation  of  papers. 

Approved  In  Tarborongh  v.  Hughes,  189  N.  C.  211,  61  S.  E.  908, 
where  In  suit  to  set  aside  sale  under  power,  evidence  showed  that 
attorney  and  purchaser  were  jointly  Interested,  and  defendant  failed 
to  produce  writings  nlatlng  to  transaction,  failure  laised  | 
tion  against  him. 
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tt  NgtM  on  U.  S.  Reports.  £  Wheat.  8S9-34S 

J  Whwt.  S5D-2T8,  4  L.  BM,  CHIBAC  t.  CHIBAC. 

87I.  3  (I,  7S7).    Aliens'  propertj  rights  onder  treaty. 

ApproTsd  in  Doe  t.  Itoe,  4  Pcniie.  (Del.)  400,  S5  Atl.  341,  applying 
Tvle   to   devolntion   of   propertj   imder   treaty   of   1900   with   Qrest 

3  Wheat.  EOO'SOS,  4  L.  842,  MOBQAN  t.  MOBGAN. 

ByL  1  (I,  73S).     SivestitDre  of  federal  jnrlBdietion. 

Approved  in  Lebensberger  t.  Scofleld,  139  Fed.  384,  foUowing 
Tole;  Eirby  t.  American  Soda  ete.  Co.,  1S4  U.  B.  146,  4S  L.  913, 
24  Sup.  Ct.  610,  npholding  circuit  eonrt's  jnriediction  over  eroea-bill 
aeeUng  to  reeovei  balance  of  tliTOO,  doe  on  contract  of  exehange, 
wfa«re  original  bill  dismisMd  on  complainant's  own  motion  asked  for 
««necllatiBB  of  agreement  to  p^  tZfiiS,  in  consideration  of  exchange, 

ByL  I  (I,  740).    SpMlfle  performsnee — Psrties. 

Approved  in  Brandon  ▼.  West,  28  Nev.  S07,  83  Pec.  328,  where 
«wnei  of  land  gnated  to  complainant  by  exeeated  oral  sale  aQ 
■nod  on  land,  legal  title  to  land  having  passed  to  SDch  owner's  de- 
■eendnnts  by  operatioa  of  law,  It  was  incombent  on  them  to  con- 
T«7  to  complainant  right  purchased. 

8yL  8  (I,  740).    G^ifle  performance— Ability  to  perform. 

Approved  In  D^  r.  Uonntin,  1S7  Fed.  7fl6,  70  C.  C.  A.  100,  where 
coatrsct  for  sale  of  lands  requires  vendor  to  famish  abstrset  show- 
ing elcai  title,  it  cannot  be  ipecilicftlly  enforced  by  vendor  where 
«n]y  title  shown  is  government  entry  without  final  proofs. 

2  Wheat.  887-S3S,  4  L.  £SS,  THE  ANNA  MABIA. 

Syl.  t  (I,  742).     Damages — Anticipated  profits. 

Approved  in  Choctaw  ete.  B.  B.  Co.  v.  Jacobs,  IS  Old.  900,  88  Pae. 
SOi,  applying  mle  in  aetion  againet  railroad  for  delay  in  delivering 
freight;  Tootle  t.  Kent,  12  OkL  691,  73  Pac.  315,  allowing  probable 
lo«i  of  proflta  to  merchant  by  attachment  brought  on  by  reason  of 
fntadnlent  chattel  mortgage;  Chisbolm  ate.  Ufg.  Co.  v.  T.  8.  Canopy 
Co.,  Ill  Tena.  210,  77  S.  W.  1003,  aUowing  lost  profits  as  damages 
for  breach  of  contract  to  manofaetore  of  patent  braekebL 

S  Wheat  886-34S,  4  L.  2S3,  COLSON  r.  THOMPSON. 
ByL  1  (I,  713).  Speeifle  performance  of  vague  coatraeL 
Approved  In  Sharp  v.  West,  ISO  Fed.  461,  tlirea  years'  nDexpMnsd 
delay  in  bringing  suit  for  speciHc  peTformanee  of  contract  for  sale  of 
land  bars  right;  Jones  v,  Byrne,  149  Fed.  461,  denying  speeifle  per- 
formsnee of  eontract  for  sale  of  land  obtained  by  attorney  by  breach 
of  trust;  Hildreth  ▼.  DnfC,  143  Fed.  140,  applying  mle  to  eontract 
whereby  one  party  was  to  work  for  another  to  perfect  for  him  a 
«ftBdy-mnking  machine;  Conch  r<  UeCoy,  138  Fad.  701,  offer  to  give 
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option  to  pnreluuB  realty,  where  written  contract  embodjing  temw 
of  option  is  clekri;  contemplated  bj  both  parties,  doea  not  con- 
■titute  binding  eontrSiCt  until  writing  ezecntad;  Kane  v.  Lackman, 
131  Fed.  812,  applying  rule  to  contract  for  exchange  of  lands  for 
eows;  Uarka  t.  Qatei,  2  Alaaka,  S27,  refusing  to  specifleallj'  perform 
contract  to  convey  all  property  which  defendant  may  acquire  in 
Alaska;  Kirkpatriek  ▼.  Pettia,  127  Iowa,  012,  103  N.  W.  957,  where, 
in  mit  for  specific  performance  of  oral  contract  to  convey  land, 
neither  receipt  for  earaeit-money  nor  any  evidence  described  land 
particularly,  ipeeifie  performance  not  decreed;  Bosenwald  t.  Uiddle- 
brook,  1S8  Mo.  S9,  S6  8.  W.  212,  denying  specifle  performance  of 
parol  contract  to  will  plaintiff  all  of  decedent's  property  in  eon- 
■ideration  of  servicaa  rendered  as  decedent's  partner  in  practice  of 
medicine;  Meyer  Land  Co.  v.  Pecoi,  18  S.  D.  46B,  101  N.  W.  40, 
inatmment  reciting  that  person  named  has  paid  $50  for  tract  of 
land  described  "for  19,000,  HiOOO  eaah  and  balance  nt  six  per 
sent,  500  payment  per  year,"  signed  by  owner,  is  too  incomplete. 

a  Wheat.  377-379,  4  L  806,  COLSON  v.  LEWIS. 

6yL  1  (I,  750).    Conrt*— Conflicting  state  grants. 

Distinguished  in  Sterenson  t.  Fain,  195  U.  8.  169,  49  L.  144,  tS 
Bnp,  Ct.  6,  decision  of  circuit  eourt  of  appeals  ia  final  in  eontr»- 
versy  between  citizens  of  different  states  claiming  under  grants 
from  different  states  depending  entirely  npon  diverae  citizenship. 


Byl.  1  (,1,  750).    Equity— Answer  as  eridenee. 

Approved  in  Johnson  t,  Qeor^a  Loan  ete.  Co.,  141  Fed.  697,  bona 
fide  purchaser  most  allege  and  prove  want  of  notice  and  actoal 
payment  of  purchase  price, 

a  Wheat   3S9-389,  4  L.  26S,  BABOBO  v.  PEYTON. 

8y].  2  (I,  752).    Debt  agalnit  payee  of  draft. 

Approved  in  United  States  v.  Alcorn,  14S  Fed.  1000,  in  action  on 
proposal  bond  of  mail  contractor,  fact  that  government  recovered 
from  surety  actual  damages  snstained  by  breach  of  contract  is  no 
defense;  Bagsdale  ▼.  Qreeham,  141  Ala.  314,  37  So.  369,  acceptance 
of  order,  as  between  acceptor  and  payee,  is  not  collateral  promile 
to  pay  debt  of  another;  Hudson  v.  McKear,  09  Me.  407,  59  AtL  S46, 
arguendo. 


8^.  2  (I,  754).    Corpomtion'a  lien  on  shares  for  debt. 
Approved  In  Dempster  Mfg.  Co.  v.  Downs,  126  Iowa,  83,  lOB  Am. 
St.  Bep.  340,  101  N.  W,  736,  lien  in  favor  of  corporation  on  stock 
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of  mcmben  on  ■eeoant  of  debts  dae  eorporfttiou  from  them  nui7  be 
created  hj  artielea  of  incoTporstion;  Herman  Goepper  ft  Co.  v. 
Phoenix  B.  Co.,  IIS  Ky.  716,  74  S.  W.  7E8,  where  bondi  were  de- 
posited ai  eoU&teral  for  notea  in  which  no  proviaion  waa  made  re- 
qniring  pro  tanto  leleaae  of  collateral  or  partial  pajrment,  creditor 
«oiild  hold,  entire  collateral  aa  ieenritj  for  balance  of  debt, 

S  WheaL  S9S,  4  L.  271,  UNITED  STATES  v.  BABEEB. 

Sjl.  8  (I,  755).    United  States  not  liable  for  coita. 

Approved  in  State  v.  WilliBma,  101  Md.  534,  109  Am.  St.  Bep. 
S83,  61  Atl.  2S9,  1  L.  B.  A.  (N.  S.)  254,  coete  cumoi  be  awarded 
agaiut  state. 


m  WHEATON. 

a  Wheat.  172183,  4  L.  3«2,  DUQAN  t.  UNITED  STATEa 

Bfl.  1  (I,  762).    PoBSeHioD  of  note  bj  indoraee. 

Approved  in  New  Haven  Hlg.  Co.  t.  New  HsTsn  etc  Co.,  76 
Conn,  132,  55  Atl.  606,  mere  poaaenion  of  holder  of  negotiable  note 
by  indorsee  is  anfflcient  evidence  of  ownerehip  to  support  anit  there- 
on by  him;  Dnnlap  V.  Kelly,  105  Uo.  App.  4,  78  8.  W,  66S,  where 
plaintiff  in  action  on  note  allegea  she  was  original  payee  thereof, 
bnt  that  it  had  been  indorsed  'by  her  to  third  person  and  by  latter 
back  to  ber,  indorsements  themselves  are  issnflcient  to  prove  al- 
legations. 

3  Wheat.  204-212,  4  L.  371,  PATTON  v.  NICHOLSON. 

Syl.  1  (I,  768).     Sale  of  license  from  enemy. 

Approved  in  Sawyer  v.  Sandeteon,  113  Uo.  App.  249,  88  S.  W. 
154,  inelosion  of  seller's  license  in  sale  of  saloon  renders  note  given 
therefor  void  under  Bev.  St.  18B9,  g  2992;  Uonahan  v.  Monaban,  77 
Tt.  143,  5ft  At].  172,  70  L.  B.  A.  935,  where  complainant  seeking  to 
impress  seenritiea  with  tmst,  and  iasnes  omit  frand,  he  cannot  be 
denied  relief  because  of  fraudulent  purpose  to  avoid  taxation  bj 
placing  securities  in  defendant's  name. 

3  Wheat.  212-230,  4  L.  872,  BOBINSON  v.  CAUFBELL. 

Syl.  6  (I,  770).    Equitable  remedies  in  federal  courts. 

Approved  in  Carlson  v.  Sullivan,  I4S  Fed.  479,  seventh  amendment 
guarantees  jury  trial  in  judicial  prueeedings  in  territories;  In  >e 
E,  T.  Eenney  Co.,  136  Fed.  454,  where  creditors  of  bankrupt  before 
bankruptcy  assigned  claims  to  committee  in  trnat  to  purchase  bank- 
rupt'■  property  and  sell  same  for  benefit  of  assignors,  latter  could 
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not  prove  equitable  IntercBt  ■■  agaimt  elainu  kgaiuBt  iMnkrupt 
eatBte,  thoagh  itate  itatotei  abolUhed  diatinetion  between  legal  and 
equitable  proceedingi. 

3  Wheat.  234-E36,  4  L.  378,  HAUPTON  r.  MeCONNEL. 
Syl.  1  (I|  773).  Jadgmenti— FnU  faith  and  credit 
Approred  in  Bucaesaion  of  Caldwell,  114  La.  IBS,  108  Am.  St  Bap. 
347,  38  So.  142,  applying  rule  to  decree  of  adoption;  diBienting  opin- 
ion in  Haddock  v.  Haddock,  £01  U.  B.  632,  SO  L.  896,  26  8np.  Ct. 
525,  majority  holding  mere  domicile  of  one  party  to  marriag«  doea 
not  give  state  eonrt  jnriadietion  to  render  divorce  decree  enforce- 
able elsewhere  against  nonresident  constnictively  served;  dissenting 
opinion  in  Smith  v.  Willing,  123  Wis.  388,  101  N.  W.  695,  eenstm* 
ing  judgment  note  with  name  of  payee  in  blank. 

3  Whest.  246-38S,  4  L.  881,  OELBTON  v.  HOYT. 

ByL  1  (I,  779).    Direction  of  writ  of  error. 

Approved  in  EentDcky  v.  Powers,  139  Fed.  489,  491,  right  of  re- 
moval under  Bev.  St.,  §  641,  ia  not  afleeted  by  taet  that  rigtata 
thereunder  may  be  enforced  ultimately  by  proceedinga  la  wror  in 
United  States  snpreme  eonft 

Syl.  7  (I,  781).    Acquittal  aa  ree  adjodieata. 

Approved  in  United  States  v.  Donaldson-Sbnlc  Co.,  142  Fed.  301,  ae- 
qnittal  of  obstructing  stream  is  proeecution  under  90  Stat.  1161, 
bar*  suit  in  equity  to  compel  removal  of  same  structure. 

Syl.  9  (I,  781).    Acquittal  on  Mienre — Probable  eanae. 

Approved  in  United  States  v.  88  Backs  of  Wool,  147  Fed.  740,  on 
judgment  tor  claimant  of  property  seised  by  enstoms  olBcers  for 
fraudulent  importation,  certiflcate  of  probable  cause  should  be  en- 
tered though  verdict  elearly  right,  where  it  is  shown  olBcers  acted 
in  good  faith;  Agnew  v.  Haymes,  141  Fed.  037,  Bev.  St.,  g§  970, 
OSS,  do  not  authorize  recovery  against  revenue  officer  for  wrong- 
ful seisure  when  made  upon  probable  cause  and  goods  returned  in- 
tact; State  V.  Cobb,  123  Iowa,  629,  99  N.  W.  800,  acquittal  In  prosecu- 
tion for  illegally  keeping  liquor  for  sale  is  bar  to  condemnation  pro- 
ceedings. 

3  Wheat.  336-391,  4  L.  404,  UNITED  STATES  V.  BEVANa 
Sjl.  8  (I,  T87).    Statutes — Construction  of  particular  words. 
Approved  in  United  States  v.  Atchison  ete.  By.  Co.,  142  Fed.  191, 
construing  bill  for  injunction  against  railroad  for  granting  rebate* 
and  order  made  theieon. 
Syl.  4  (I,  787).    Admiralty — Crime  committed  out  of  atates. 
Approved  in  Stats  t.  Eldredge,  27  Utah,  487,  76  Pae.  340,  legisla- 
ture may  authorise  state  board  of  equalisation  to  assess  property 
•itoated  partly  in  ons  county  and  partly  in  another. 
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3  WhMt  449-453,  4  L.  432,  BBOWN  t.  JACKSON. 

87I.  3  (I,  TS9).    DMd  conveying  title  and  interesb 

See  105  Am.  Bt.  Bep.  S62,  note. 
S  WhMt.  454-619,  4  L.  4SS,  EVANS  v.  EATON. 

Sjl.  8  (I,  79E}.    Patents— Effect  of  ipeeiki  acta. 

ApproTed  in  Walker  t.  Qlobe  Newipaper  Co.,  140  Fed.  812,  riKbt  to 
maintain  aetion  at  law  for  damagea  for  infrlngemant  of  copyright  la 
aot  impUedIr  taken  away  by  Bev.  St.,  jS  4965,  4970, 

1  Wheat  520-528,  4  L.  44S,  LENOX  v.  PBOUT. 

SjL  4  (I,  794).    Equity— Anawer  aa  proof. 

ApproTed  la  Johnson  t.  Oeor^  Loan  ete.  Co.,  141  Ted.  597,  bona 
flde  porehaaer  moat  allege  and  prove  want  of  notice  and  actual  pay- 
Bent  of  pvrebaae  priea. 

t  Wheat.  541-54S,  4  L.  4S4,  UUBBAT  t.  BAEEB. 

SyL  1  (I,  795).    Idmitationa — "Beyond  the  seal"  defined. 

Cited  in  Oegood  t.  Central  Vermont  By.  Co.,  77  Vt.  339,  60  Atl. 
US,  70  L.  B.  A.  930,  arguendo. 

•  Wheat.  548-583,  4  L.  458,  THE  AMIABLE  NANCT. 

Syl.  2  (I,  796).    Harine  treepua — Exemplary  damagei. 

Approved  In  Paeiflc  Packing  ete.  Co.  r.  fielding,  138  Fed.  579,  5B0, 
69  C.  C.  A.  325,  corporation  owner  of  TCisel  ia  not  liable  in  punitive 
damages  beeauie  of  malieions  action  of  master  in  imprisoning  gailor 
whfle  at  lea,  which  was  not  authorized  nor  ratified  by  eorporation. 
Sea  101  Am.  St.  Bep.  736,  note. 

87L  6  (X,  798).    Proipeetiva  profits  aa  damagea. 

Approved  in  Choctaw  etc,  B.  B.  Co.  v,  Jacobs,  15  Okl.  SOO,  82  Pae. 
S04,  applying  rule  in  action  against  railroad  for  delay  in  delivery  of 
freight;  Tootle  v.  Kent,  12  Okl.  391,  73  Pae.  316,  applying  rule  to 
probable  loss  of  profits  to  merchant  whose  itore  closed  by  reason  of 
fraodnlent  chattel  mortgage. 

S  Wheat.  563-581,  4  L.  460,  CBAIO  t.  LESLIE. 

SyL  1  (I,  799).    Devise  to  tmstee  to  ssll. 

Approved  in  Bank  of  Ukiab  v.  Bice,  143  Cal.  272,  101  Am.  8t 
Bep.  118,  76  Pae,  1022,  arguendo. 

SyL  2  (I,  803).    Equitable  conversion — Election  to  take  land. 

Approved  In  Whitfield  v.  Thompson,  85  Misa.  7EB,  36  So.  115,  fol- 
lowing rule;  Nelson  v.  Nelson,  36  Ind.  App.  388,  75  N.  E,  681,  nuder 
will  giving  proper^  to  wife  and  providing  for  its  sale  on  her  death, 
and  division  of  proceeds  among  children,  then  equitable  conversion 
U  of  date  of  bis  death,  and  children  take  vested  intereBt  as  of  that 
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date;  Atlee  V.  BqUstcI,  1S3  Io«»,  279,  98  N.  W.  890,  where  teitKtor 
devised  laod  to  wife  till  yonngeat  ebild  attained  majority,  when  it 
was  to  be  sold  and  proceeds  divided  between  wife  and  ehildien^  ia 
>nit  for  partition  wife'i  share  aubjeet  to  judgment  lien. 

5  Wheat.  991-594,  4  L.  467,  CAMERON  t.  UeBOBEBTa 
Syl.  1  (I,  804).     Setting  ande  decree  after  term. 

Approved  in  King  t.  Davii,  137  Fed.  227,  court  may  after  term 
control  execution  of  final  process  Issued  on  judgment  to  prevent  in- 
justice; United  States  ▼.  Four  Lorgnette  Holders,  132  Fed.  065,  judg- 
ment of  forfeiture  against  imported  merchandise  for  attempt  to  de- 
fraud customs  laws  cannot  be  vacated  after  term  on  account  of 
irregularities  in  proeeedinga. 

3  Wheat.  504-600,  4  L.  467,  CBAIO  r.  BEDFOBD. 

8yl.  2  (I,  807).    Alien  taking  freehold. 

Approved  in  Shea  v.  Nilima,  133  Fed.  215,  66  C.  C.  A.  263,  agree- 
ment between  two  aliens  to  locate  or  acquire  mining  elaima  tor  joint 
benefit  is  enforceable  by  either. 

3  Wheat.  610-B44,  <  L.  471,  UNITBD  STATES  v.  PALMEB, 

(I,  SOS.)  Miscellaneons.  CiUd  in  State  t.  Poster,  187  Ho.  605,  86 
B.  W.  240,  under  Bev.  St.  1809,  §  S041,  relaUng  to  bribery  offense  U 
misdemeanor,  thongh  punishable  by  imprisonment  in  penitentiary. 


IV  WHEATON. 

4  Wheat.  1-51,  4  L.  400,  TBUSTEBS  OF  PHILADELPHIA  BAPTIST 
ASSOCIATION  T.  HAHT. 

Syl.  1  (I,  612).    Charitable  bequest—ITnineorporated  soeietr. 

Approved  in  Miller  ▼.  Ahrens,  ISO  Fed.  657,  following  rule;  Weaver 
V.  Spnrr,  56  W.  Va.  105,  48  S.  E.  8S6,  tmst  created  by  deed  to  trustees 
to  be  held  in  trust  for  Trinity  Parish  in  certain  town  is  void  for  nn- 
eertainty  of  purpose  and  as  to  beneficiaries, 

Diatiugmsbed  in  Fenny  v.  Central  Coal  A  Coke  Co.,  138  Fed.  774, 
where  unincorporated  religions  society  had  had  nnintermptsd  posses- 
sion of  land  in  controversy  for  over  thirty  yean  and  had  used  it  as  its 
own  under  lost  deed,  it  is  presumed  that  legal  title  conveyed  to  tnis- 
teea  for  its  benefit. 

Syl.  3  (I,  813),    Charitable  trusts— Vagueness. 

Approved  in  Miller  v.  Ahrens,  150  Fed.  653,  holding  trust  created 
by  will  for  benefit  of  foreign  religious  corporation,  involving  devis* 
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«f  tkrea  hmiared  and  llfty-one  urei  of  land  in  West  Virginia,  la 
«ontrar;f  to  publia  policy  of  that  itate,  diBBanting  opinion  in  Dan> 
forth  T.  Oahkoih,  110  Wis.  290,  07  N.  W.  268,  majoritj  holding  whera 
land  denaed  to  trnateM  to  bo  convened  to  eitj  for  libraij,  titj  took 
<••  and  did  not  hold  land  in  trait. 

4  Wheat.  62-73,  <  L.  512,  THE  DIVINA  PASTOBA. 

Sjrl.  4  <I,  816).    Admiraltj — ^Beroand  to  amend  pleading!. 

Approved  in  Graham  ▼.  Oregon  etc.  Co.,  134  fed.  693,  court  maj 
permit  libel  in  admiralty  to  be  amended  to  ahow  jnriBdietion, 

4  Wheat.  73-74,  4  L.  616,  irVA^TS  v.  FEILLIPS. 

Sjl.  1  (I,  817).     Error  to  nonnilt 

Ap^VTCd  in  Traneiaeo  ▼.  Chleago  ate,  B,  Co.,  149  Fed.  355,  366, 
irbere  at  close  of  trial  defendut'i  motion  for  Initrncted  verdict 
Cranted,  bat  before  Inatmetion  given  plaintiff  took  involn&tarr  non- 
anit,  tatter  could  not  appeal;  Parks  r.  Sonthem  By.  Co.,  148  Fed.  278, 
and  Huntt  v.  HcNamee,  141  Fed.  295,  both  holding  where  voluntary 
noneoit  ma  permitted  by  state  practice,  federal  conrt  has  diicretion 
to  refoM  nonsnit  after  plaintiff  had  condaded  evidence  and  motion 
of  defendant  for  direction  of  verdict  had  been  sustained. 

4  Wheat.  77-83,  4  L.  618,  WILLIAMS  t.  PEYTON'S  LESSEE. 

ByL  8  (I,  821).    Deed  depending  on  matter  in  paii. 

Approved  in  dieaenting  opinion  in  Delta  Co.  Land  ete.  Co.  ▼.  Tall* 
eott,  17  Colo.  App.  340,  68  Fae.  993,  majority  holding  when  traateea' 
release,  oxeented  after  maturity  of  note  seevred,  recited  payment  and 
ezeention  at  payee's  instance,  an  asaignee  of  note,  which  bad  not  In 
(act  been  paid,  cannot  cancel  teleaae  against  anbaeqnent  mortgagee 
«f  land. 

4  Wheat.  108-121,  4  L.  626,  UNITED  STATES  v.  ROWLAND. 

SyL  3  (I,  S23).    Federal  eqnity  not  eoutrolled  by  states. 

Approved  in  First  Nat,  Bank  of  Plattamoath  v.  Qibaon,  69  Neb. 
26,  94  N.  W.  96r,  in  equity  anit  to  reach  property  frandalently  trans- 
ferred, debtor  being  neceaaary  party,  suit  may  b«  commenced  in 
eonnty  of  hia  residence. 

4  Wheat.  122-S08,  4  L.  629,  STUBQES  r.  CBOWNINSHIELD. 

ByL  S  (I,  832).    Bospension  of  state  bankruptcy  lawt. 

Approved  in  In  re  J.  H.  Aliaon  Lumber  Co.,  137  Fed.  643,  followiag 
mle;  Boaton  ete.  Co.  v.  Onld-Carter  Co.,  123  Oa.  463,  61  8.  E.  468,  in 
absenee  of  proceedings  in  federal  courts,  state  conrt  has  juriedietlon 
ot  cases  within  insolvent  trader's  act;  (hnnafel^  Bros,  v,  Brownell, 
12  H.  IL  108,  200,  76  Pac.  Sll,  312,  Sees.  Lawa  1889,  e.  67,  pro- 
hibiting debtors  from  preferring  crcditon  ia  not  bankraptey  law  and 
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U  not  Bospendttd  ij  federal  Iwnlunptej  law;  Allen  t.  BmA,  10  OU. 
125,  60  Fae.  788,  holding  Toid  aet  of  1893,  relating  to  change  of 
eoiint7  Mate  aj  IneonaUtent  with  act  of  Congreii  of  1898,  for  open- 
ing of  Cherokee  Outlet. 

8yL  4  (I,  834).     Insolvent  lawB — Impairment  of  contractg. 

Approved  in  In  re  Salmon,  143  Fed.  405,  Bev.  St.  Uo.,  |i  130S, 
130 S,  relating  to  inaolvent  itate  banki,  wai  gnapended  itj  bankruptcy 
act,  and  participation  bj  creditors  in  proceedings  thereunder  did  not 
estop  creditors  from  thereafter  prosecuting  bankruptcy  proceedings 
against  debtors. 

ByL  8  (I,  S38).     Contrset  defined. 

Approved  in  Myen  t.  Knickerbocker  Tnut  Co.,  139  Fed.  115,  hold- 
ing void  Aets  Oen.  Aiaem.,  Uo.,  1004,  p.  179,  e.  101,  repealing  remedy 
of  creditor  to  bring  action  at  law  to  enforce  stockholder's  itstatory 
liability:  McComick  v.  Bonfila,  9  OU.  616,  60  Pac.  299,  construing 
eorreapondenca  with  reference  to  sale  of  realty. 

8yl.  8  (I,  839).    Impairment  of  obligation  of  eontraeta. 

Approved  in  Lamb  t.  Powder  Biv.  etc.  Co.,  132  Fed.  440,  07  L.  B. 
A.  558,  6S  C.  0.  A.  570,  law  of  state  nnreaionably  reatrioting  time 
for  commencing  salt  on  foreign  Judgments  on  existing  contracts  is 
void. 

Byl.  11  (I,  B47).    Constmetion — ^Intent  of  initmment. 

Approved  in  Jaeobson  v.  UasBachnaetta,  197  U.  8.  22,  49  L.  648,  25 
8np.  Ct.  358,  upholding  Uassachoaetti  eompalsory  vaccination  aet;  Ex 
parte  Anderson,  46  Tex.  Cr.  379,  81  S.  W.  975,  city  court  hu  no  juris- 
diction to  try  an  accused  (or  alleged  violation  of  state  penal  statute; 
dissenting  opinion  in  Blair  v.  Chicago,  301  C  B.  502,  50  L.  S43,  88 
Sup.  Ct.  427,  majority  holding  right  to  operate  street  railways  under 
acts  of  1859  and  1865  is  confined  to  streets  designated  ia  original 
ordinance.    Bee  103  Am.  SL  Bep.  866,  note. 

4  Wheat.  209-213,  4  L.  652,  MeUILLAK  v.  IfcNEILL. 

8yl.  2  (I,  850).    Insolvency  law»— Debts  prior  t». 

Approved  in  In  re  Salmon,  143  Fed.  405,  Bev.  St.  Ho.,  i|  1305, 
1300,  relating  to  insolvent  state  banks,  was  suspended  by  bankruptcy 
aet,  and  participation  by  creditors  in  proceedings  thereunder  did  not 
estop  creditors  from  thereafter  prosecuting  bankruptcy  proceeding 
against  debtors. 

4  Wheat.  225-S30,  4  L.  556,  ELIASON  t.  HENBHAW. 

ByL  1  (I,  8SS).    Contracts — Acceptance  of  olTer. 

Approved  in  Cough  v.  UeCoy,  138  Fed.  703,  offer  to  gjve  option  to 
pnrehase  realty  where  written  eoutraet  embodying  terms  of  option 
is  clearly  contemplated  does  not  constitute  binding  contract  till 
writing  duly  azecuted;  Uetropolitan  Coal  Co.  v.  Bontell,  ISS  Mass. 
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39S,  70  N.  E.  4S2,  applTing  rule  to  offer  to  ebarter  vesseli;  EenTy  t. 
Black,  213  Pa.  627,  63  Atl  293,  a^lTisg  principlo  ta  oflar  to 
purebaae  land  b^  holder  of  option. 

4  Wheat.  235-S46,  4  L.  059,  BANK  OP  COLimBIA  y.  OKLET. 

Sfl.  3  (I,  360).     Law  of  land  deflued. 

Approved  in  UcKinater  v.  Sager,  163  Ind.  676,  106  Am.  6t.  Bep. 
268,  72  N.  E.  850,  68  L.  B.  A.  273,  holding  void  acta  1903,  p.  276,  e. 
153,  making  ealea  bj  merchant  of  stock,  save  in  due  course  of  trade, 
void  ai  to  creditors  whose  claims  arise  from  sale  of  some  of  stock 
except  under  certain  conditions;  State  v.  UisBODfl  Tie  etc.  Co.,  161 
Mo.  559,  103  Am.  St.  Bep.  614,  80  S.  W.  941,  65  L.  B.  A.  988,  holding 
void  Missouri  statute  making  it  crime  to  pajr  wages  with  orders  or 
other  evidence  of  investment  nnless  same  is  negotiable;  Aldredge  v. 
School  District  No.  16,  10  Okl.  697,  65  Pae.  96,  holding  condemnation 
of  private  propertj  for  sebool  nses  void  where  no  notice  of  condem- 
nation given  owner;  State  v.  Btlmpson,  78  Yt.  134,  62  Atl.  17,  1  L. 
B.  A.  (N.  S.)  1153,  upbolding  act  providing  for  prosecntion  hj  informa- 
tion of  all  crimes  except  those  paniehable  by  death  or  life  imprison- 
ment;  dissenting  opinion  in  Crane  v.  Waldron,  133  Mich.  8S,  94  N. 
W.  598,  majority  upholding  Act  99  of  1897,  relating  to  evideaea  in 
■nits  in  aid  of  execution. 

4  Wheat.  246-255,  4  L.  562,  UNITED  STATES  v.  BICE. 

87L  1  (I,  863).    Bevenne  laws  over  conquered  lands. 

Approved  In  Lincoln  t.  United  States,  197  U.  S.  428,  49  L.  818, 
25  Sup.  Ct.  455,  duties  on  imports  from  United  States  into  Manilti 
not  justified  because  of  insurrection  after  Spanish  treaty  under  order 
of  President  issued  during  war. 

(I,  863.)  Miacellaneons.  Cited  In  Cnllins  v.  Overton,  7  Okl.  482,  S« 
Pac.  705,  as  to  validity  of  seta  of  de  facto. government. 

4  Wheat.  316-437,  4  L.  579,  MeCULLOCH  v.  STATE  OP  UABYLANir. 

SyL  2  (I,  870).    Coostraetion  of  constitution. 

Approved  in  In  ra  Strauss,  197  U.  8.  330,  49  L.  778,  £5  Sup.  Ct.  535, 
one  against  whom  complaint  for  felony  is  filed  before  magistrate  ia 
"charged"  with  crime  within  provisions  of  federal  law  as  to  extra- 
dition; Ex  parte  Anderson,  48  Tex.  Cr.  399,  81  6.  W.  987,  city  court 
has  no  jurisdiction  to  try  accused  for  violation  of  state  penal  statute. 

■SyL  3  (I,  871).    Federal  government — Enumerated  powers. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Cr.  380,  81  S.  W.  976,  eity 
court  has  no  jurisdiction  to  try  an  accused  for  alleged  violation  of 
atate  penal  etatate.  ■ 

Distinguished  in  Northern  Securities  Co.  t.  TTntted  States,  L'}3  U. 
B.  336,  43  L.  700,  24  Sup.  Ct.  436,  upholding  anti-trust  act  of  Jaly  2, 
1890. 
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Byl.  4  (I,  871).    Pow«r  of  Congran  orar  banki. 

ApproTsd  In  Chriatoplier  t.  Norrell,  £01  tJ.  B.  2S8,  50  L.  736,  fit 
Bnp.  Ct.  G02,  eovertnre  of  lepitee  of  iharei  In  national  bank  when 
nama  placed  an  booki  u  atoekholder  is  no  bar  to  Judgment  due  on 
•weMment  bj  wmptrollar  of  tunentf. 

Syt  S  (I,  872).    CongreN — Heani  emplo7mbI«  to  ezeente  powen. 

Approved  in  McCray  t.  United  States,  IBS  TJ.  S.  C6,  SS,  49  L.  QS,  97, 
24  Sup.  Ct.  760,  npbolding  S4  BUt.  209,  840,  ae  amended  in  1902,  !m- 
poiing  tax  on  Artificially  eolored  oleomargarine;  Mitsonri  ete.  By. 
Co.  T.  May,  1S4  U.  8.  260,  48  L.  072,  24  8np.  Ct.  638,  apboldlng  Tex. 
Stat.  1001,  e.  117,  ImpoBing  penalty  on  railroad*  for  allowing  JohoBon 
graw  or  thiatla  to  matoro  and  go  to  leed;  Brooka  t.  Southern  Pae. 
Co.,  148  Fed.  990,  bolding  Toid'f«deial  employer'!  liability  act  of  1908; 
United  atatee  r.  Beott,  148  fed.  432,  holding  void  aet  of  1808,  mak- 
ing it  penal  for  intetatate  carrier  ta  discriminate  againat  labor  nnlona. 

ByL  7  (I,  879).    8tata  tax  on  national  agonelea. 

Approved  in  Hlbemia  Savingi  ate.  Soo.  ▼.  Baa  Tranelico,  SOO  U. 
S.  813,  50  L.  496,  26  Bnp.  Ct  865,  United  Btatea  Treamry  eheeka  for 
interest  on  goTerament  bondt,  where  intended  for  Immediate  payment, 
are  taxable  by  atate  in  handi  of  owner;  South  Carolina  ▼.  United 
States,  190  U.  B.  458,  45C,  466,  60  L.  266,  867,  271,  26  Snp.  Ct.  110, 
United  Btatei  may  exact  revenue  lieenie  from  diapenaing  agent  of 
state  wbieh  has  taken  charge  of  liqnor  bniineM;  United  States  ▼. 
Thunton  Co.,  143  Fed.  280,  lands  alloUed  to  Indiana  under  28  BUt 
342|  are  exempt  from  state  taxation  dnring  period  of  tmat;  People'* 
Sav.  Bank  v.  Layman,  184  Fed.  638,  aaaeiaing  property  of  saving  bank 
nnder  Code  Iowa,  i  1322,  providing  that  asaeesment  be  made  on  its 
shares  of  stock,  faet  that  part  of  assets  consist  of  government  bonda 
does  not  entitle  bank  to  deduction  of  such  amount;  United  States  t. 
Ifoore,  120  Fed.  634,  denying  federal  jarisdietion  to  punish  eon- 
epiraey  to  oppreaa  and  intimidate  eitiaen  to  prevent  him  from  eatab- 
liahing  minera'  union  in  a  state,  in  furtherance  of  which  defendants 
shot  eitlsen;  Western  Union  TeL  Co.  t.  Wakefield,  60  Neb.  877,  95 
N.  W.  661,  holding  void  village  ordinance  imposing  oecnpation  tax 
on  telegraph  companies  doing  business  in  village  In  so  far  as  it  taxes 
bnsiness  of  eompany  transacted  for  government;  Old  Nat.  Bank  v. 
StaU,  08  W.  Ta.  560,  52  8.  £.  494,  United  State*  bends  held  by  na- 
tional bank  ai  part  of  Its  capital  cannot  be  taxed  nnder  state  author- 
ity. 

SyL  8  (I,  883).    Llmila  of  taxing  power. 

Approved  in  JGehigan  ete.  B.  B,  Co.  r.  Powers,  201  U.  8.  298,  80 
Xi.  768,  86  Bnp.  Ct.  466,  upholding  Mich.  Pub.  Acta  1901,  No.  178,  for 
taxation  of  railroada;  Michigan  B.  B.  Tax  Cases,  138  Fed.  234,  up- 
holding Pub.  AeU  Mich.  1901,  p,  236,  relating  to  aaaeeament  of  rail- 
roads by  state  board  of  assessors;  Parsons  v.  People,  32  Colo.  235,  7S 
Pso.  970,  upholding  Sees.  Laws  1908,  pp.  47,  48,  e.  8,  |  18,  taxing 
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U^or  Mtlert;  Edd^  t.  People,  218  lU.  Olfl,  75  N.  E.  1072,  under 
Lnwa  1870,  p.  78,  It  8,  3,  boftrd  of  trnateas  in  paBsIng  on  right  of 
ftpplieant  to  peniion  exereUes  qnui-JDdiei&l  power,  and  ita  flndiug, 
whSD  nude,  cannot  be  reTiewad,  except  for  want  of  authority  to  act 
or  frand;  Keney  t.  Terre  Hante,  161  Ind.  174,  68  N.  E.  1029,  uphold- 
ing  ordinanee  impoaiiig  tax  on  vehicles  naing  atreeta,  though  atreet' 
ears,  automobileo  and  Tehlclei  of  nonreaidenta  are  exempt;  Hodge  t. 
UuBcatine  Connty,  121  Iowa,  489, 104  Am.  St.  Bep.  304,  96  N.  W.  971, 
67  L  B.  A.  624,  upholding  Code,  i  S007,  impaling  tax  on  vendor  of 
cigarette*  and  on  buildinga  used  in  their  manofactnre  or  lale;  People 
V.  Bonner,  165  N.  T.  801,  77  N.  £.  1003,  upholding  Lawa  lOOS,  p.  20S9, 
e.  720,  providing  tor  taxation  of  real  estate  mortgages;  Fryor  v. 
BfTan,  11  OU.  363,  M  Fao.  3S0,  upholding  act  exempting  for  taxa- 
tion all  property  on  Indian  reaervation  attached  to  county  for  tax 
parpoaaa,  except  for  territorial  and  eonrt  fnnda;  diiaeoting  opinion 
in  Stfte  T.  Chicago  etc.  By.  Coa.,  188  Wia.  919,  108  N.  W.  615,  ma- 
jority holding  exaetiona  by  itate  from  railroada  during  yean  pre- 
ceding ad  valorem  tax  law  not  taxea  within  uniform  tax  elauae  of 
conatitntiott. 

8yL  9  (I,  835).    Taxation  incident  to  lovereignty. 

Approved  in  Union  etc  Tranait  Co.  r.  Kentneky,  100  IT.  8.  805,  50 
h.  154,  26  Sup.  Ct.  86,  tax  of  domeatie  Qotporation  under  Ky.  St.,  § 
4080,  on  rolling  rtook  located  in  other  atatea,  ia  void;  Davis  v.  Cleve- 
land etc  By.  Co.,  140  Fed.  409,  eaia  owned  by  railroad  and  delivered 
by  it  to  other  company,  loaded  with  freight  to  be  used  to  transport 
■ueh  freight  to  other  atatea  and  then  returned  to  owner,  are  not 
Bubject  to  attachment  under  lawa  of  state  into  which  they  are  car- 
ried; Buck  r.  Beach,  104  Ind.  41,  108  Am.  St.  Bcp.  272,  71  H.  E. 
904,  where  notea  owned  by  nonresident  were  kept  in  state,  they  are 
taxable  there,  though  they  are  temporarily  removed  each  year  prior  to 
assessment  day;  State  v.  Fidelity  etc.  Co.,  85  Tex.  Civ.  217,  80  8.  W. 
640,  mnnicipal  aecaritles  deposited  with  state  treasurer  by  foreign 
corporation  In  aeeordancc  with  laws  relating  to  foreign  surety  com- 
paniea  are  taxable  in  atate;  Noble  v.  Amorette,  11  Wyo.  2S1,  71  Pac. 
881,  state  tax  on  stock  of  goods  of  licensed  Indian  trader,  located  on 
reaervatioa,  is  not  tax  on  agency  of  government. 

(I,  870.)  Hiaeellaneons.  Cited  in  dissenting  opinion  in  Lochuer 
▼.  Hew  York,  IM  U.  B.  68,  40  L.  046,  SS  Sop.  Ct.  539,  majority  hold- 
ing void  N.  T.  Laws  1807,  c  416,  art.  8,  {  110,  UmlUng  honra  of  Ubor 
In  bakcriei. 

4  Wheat.  438-444,  4  L.  600,  THE  GENEBAL  SMITH. 

ByL  1  (I,  893).    Admiralty  repairs  in  foreign  port. 

Approved  in  The  Wyandotte,  13S  Fed,  473,  where  purchaser  of 
draft  drawn  by  maater  in  foreign  port  for  advances  to  pay  charges 
had  no  knowledge  of  master's  posseasion  of  freight  drafts,  fact  that 
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Bj\.  3  (Z,  89S).    Admir&ltj — Bepairs  In  Itome  port. 

Approved  in  Frederick!  t.  Ju.  Bera  &  Sons  Co.,  13S  Fed.  731,  6S 
C.  C.  A.  368,  And  The  Sue,  137  Fed.  135,  both  foUowing  rule;  Com- 
monwealth T.  Af«  etc.  Tie  Co.,  117  Ejr.  169,  77  B.  W.  68S,  home 
port  of  TCMel  engaged  in  interstate  commerce  ia  ita  eitne  for  taxa- 
tion thongh  owner  retidea  in  different  itate. 

8yl.  4  (I,  899).     Admiralty— Lien— Bepain  in  hone  port 

ApproTOd  in  The  Sue,  137  Fed.  135,  following  rule;  Downey  t. 
lazier  Uotor  Co.,  138  Fed.  176,  where  libelants,  who  equipped  boat 
with  engine,  inrrendered  boat  without  payment,  right  to  lien  not 
revived  hj  aabBequent  deliveiy  of  TCseel  to  them  for  repairs. 

4  Wheat.    453-465,  4  L.  613,  OBR  v.  HODGSON. 

Syl.  3  (I,  901).     Aliena  are  not  heln. 

Approved  in  Ebrlieh  v.  Weber,  114  Tenn.  719,  88  S.  W.  189,  apply- 
ing rale  under  Acta  187G,  p.  4,  &  2,  and  Acta  1883,  p.  330,  e.  250, 
!§  1.  2- 

Diatingaished  in  Cooke  t.  Doroa,  21E  Pa.  S9S,  ti  Atl.  59S,  nnder 
act  Feb.  S3,  1791,  alien  hnaband  ia  entitled  aa  tenant  hj  carter  to 
real^  of  which  wife  died  seised. 

4  Wheat.    466-488,  4  L.  616,  ASTOB  t.  WELLS. 

SyL  2  (I,  902).    Secordation  of  deed  where  count]'  divided. 

Approved  in  Bichardson  v.  Shelby,  3  Okl.  80,  41  Pac.  382,  to  have 
affect  of  notice  to  creditors  chattel  mortgage  and  ita  legietrj  muat 
eomplj  with  law. 

4  Wheat.    013-518,  4  L.  908,  BOYD  v.  QBAVEa 
87I.  1  (I,  90S).    Parol  agreement  to  fix  bonndaij. 
Approved  in  Kitchen  t.  Cbantland,  130  Iowa,  624,  lOS  N.  W.  368, 

parol  agreement  fixing  location  of  disputed  boundary  line  followed 

by  possession  ia  not  invalid  within  statute  of  frauds.     Bee  110  Am. 

St.  Bep.  680,  note. 

4  Wheat.     518-715,  4  L.  629,  TBQ8TEE8  OF  DABTUOUTH  COL- 
LEGE T.  WOODWABD. 

8yl.  1  (I,  914).     Charter  ia  contract. 

Approved  in  Blair  t.  Chicago,  201  U.  8.  471,  50  L.  831,  26  Sap.  Ct. 
427,  eonatniing  street  railway  franchise  granted  under  Illinois  acts 
of  1859  and  1865;  Allen  v.  Ajax  Min.  Co.,  30  Mont.  S02,  77  Pac.  48, 
aa  to  corporation  organized  in  1889,  act  of  1899,  conferring  on  cor- 
poration right  to  sell  its  property  on  vote  of  two-thirds  of  stockholders, 
waa  not  void;  Northwestern  TeL  Ex.  Co.  v.  Anderson,  12  N.  D.  690, 
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lOS  Am.  St.  Bep.  589,  98  N.  W.  TOS,  65  L.  B.  A.  771,  determining  Tel- 
fttivtt  rights  of  tdephone  company  and  honBC-moTera;  Btate  y. 
Irvine,  14  W70.  374,  S4  Pac  101,  Wj'oming  AgricnltQral  College 
crented  bj  act  of  1S91  waa  pnblie  corporation,  and  state  coold  re- 
peal act  ineoiporoting  it;  dissenting  opinion  in  Metcalfe  t.  TJnioD 
Trust  Co.,  181  N.  Y.  60,  73  N.  E.  905,  majoritj  holding  trust  fnud 
created  by  will  to  provide  income  for  wife  until  she  should  remarry, 
release  of  remainder  to  her  \>j  children  did  not  terminate  trust  under 
«et  of  1897,  where  will  made  in  1S92,  in  which  year  testator  died. 

87I.  2  (I,  944).    Law  of  the  land  defined. 

Approved  in  In  re  X^tancis,  136  Fed.  913,  appointment  of  receiver 
under  bankruptej'  act,  SO  Stat.  645,  before  adjudication  without 
notice  to  incarcerated  defendant  is  valid;  St.  Louis  v.  Qalt,  179  Uo. 
17,  77  S.  W.  879,  63  L.  R.  A.  778,  upholding  ordinance  making  it  a 
(Qisdemeanor  to  permit  growth  of  weeds  on  his  premises;  Clapp  v. 
Hong,  12  N.  D.  608,  108  Am.  St.  Bep.  589,  98  N.  W.  713,  65  L.  B.  A. 
757,  holding  void  statute  providing  for  special  administration  of  es- 
tate of  one  whose  death  not  satisfactorily  proven,  but  who  disap- 
peared under  cirenmstances  giving  ground  fi^r  belief  he  is  dead  or 
onlawfnlly  secreted;  dissenting  opinion  In  Crane  v.  Waldron,  133 
iSieh.  88,  94  N.  W.  69S,  majority  opholding  Comp.  Laws,  g  10,203, 
relating  to  evidence  in  snits  in  aid  of  execution;  dissenting  opinion 
in  Daniels  v.  Homer,  139  N.  G.  238,  51  S.  E.  999,  3  L.  B.  A.  (N.  8.) 
-997,  majority  upholding  acts  Qen.  Assem.  190S,  e.  292,  regulating 
Ashing  and  providing  for  seizure  of  appliances  need  in  Ulegal  fishing. 

Syl.  3  (I,  947).    Law  declared  void,  when. 

Approved  in  Board  of  Commrs.  t.  Tollman,  145  Fed.  766,  uphold- 
ing Laws  H.  C.  1885,  p.  439,  c.  233,  incorporating  railroad  and  au- 
thorizing issuance  of  county  aid  bonds;  Ex  parte  Kair,  ES  Nev.  146, 
80  Pac.  466,  upholding  Stat.  1903,  p.  33,  c.  10,  imposing  penalty  on  any- 
one working  more  than  eight  hoare  a  day  in  mine  or  smelter. 

SyL  5   (I,  948).     Constitutional  restraint  on  regulation  of  institn- 

Approved  in  State  v.  Sowell,  143  Ala.  499,  39  So.  S43,  holding  void, 
appropriation  for  Alabama  Medical  College,  as  it  was  not  under  Hb- 
eolote  control  of  state. 

Syl.  6  (I,  949).    Charters  of  public  corporations  not  contracts. 

Approved  in  Saginaw  County  Suprs.  v.  Hubinger,  137  Mich.  70, 
100  N.  W.  263,  upholding  Loc.  Acts  1899,  p.  221,  No.  410,  as  amended 
in  1901,  providing  for  county  road  system  in  certain  county,  and 
impliedly  repealing  prior  act;  Mini  v.  Ellington,  134  N.  C.  140,  46 
S.  E.  964,  65  L.  B.  A.  69,  officer  appointed  for  definite  time  to  pub- 
lie  office  baa  no  vested  property  interest  therein,  or  contract  right 
thereto,  of  which  legislature  cannot  deprive  him;  dissenting  opinion 
in  Ex  parte  Lewis,  45  Tex.  Cr.  37,  103  Am.  St.  Bep.  929,  73  S.  Vl. 
823,  majority  holding  Galveston    special  charter    of    1901     violates 
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principle  of  Joeal  Belf-gOTernmentj  State  t.  Bij&n,  50  Fin.  3S9,  3> 
So.  950,  arguendo, 

B7I.  8  (I,  OSl}.     Coipomte  powen  limited  'bj  eliartet. 

Approved  in  United  Statee  v,  HacAndrewa  A  Forbee  Co.,  149  Fed. 
835,  eorporation  0187  be  indicted  lot  eonspiiae;  to  violate  anti-tnut 
Uw. 

Sjl.  U  (I,  955).     LeglslatiTe  grant  la  eontract. 

Approved  in  diaaenting  opinion  in  Bocbeater  ▼.  Bockeeter  Bjr  Co., 
182  N.  T.  124,  TO  L.  B.  A.  773,  74  N.  E.  961,  majoritj  holding  where 
railroad  purchased  at  foracloinre  lale  franchise  of  prior  eompanyr 
immunitj'  from  contribution  for  new  pavementa  conferred  hy  atatnte  - 
on  Buch  company  wai  not  contract  right  of  which  company  eonld 
not  be  deprived  bj  anbeeqaent  atatnte. 

DiBtingniahed  in  Spencer  t.  Seaboard  etc.  B7.  Co.,  137  N.  C.  121, 
49  8.  E,  1017,  permitting  eonaolidation  of  railroads  nnder  act  of 
1901,  authorizing  payment  of  valne  of  diaaenting  stock,  though  stock 
pnrchased  prior  to  eonititntion  reserving  right  to  etate  to  amend 
ehortera. 

SjL  17  (I,  957).     TIsitorial  powers  over  charitable  corporations. 

Approved  in  Qnthria  v.  Earkness,  199  U.  8.  1S7,  158,  60  L.  133, 
134,  26  Sap.  Ct.  4,  common-law  right  of  stockholder  to  inspect  books 
of  corporation  is  not  restricted  as  to  national  banks  by  Bev,  St., 
I  6241.      See  107  Am.  St.  Bep.  672,  note. 

B7L  19  (I,  958).    Pnblic  and  private  corporations. 

Approved  In  lemon  v.  Loder,  135  Hich.  351,  97  N.  W.  771,  mort- 
gage of  agrienltarol  society  signed  by  president  and  secretary  thereof 
with  character  "[Seal]"  opposite  their  signatores,  is  mortgage  of 


V  WHEATON. 


5  Wheat     1-76,  E  L.  IS,  HOUSTON  v.  MOORE. 

Syl.  6  <n,  6).    CoDCUTrent  state  jurisdiction. 

Approved  In  Jackman  v.  Eau  Claire  Nat.  Bank,  125  Wis.  4S1,  10* 
N.  W.  103,  state  conrt  has  jorisdiction  of  action  by  trustee  to  ■•- 
cover  value  of  property  transferred  as  preterenee. 

Syl.  7  (n,  B).    CoQcnrrant  state  and  federal  powers. 

IMstingnished  in  dissenting  opinion  in  Allen  v.  Beed,  10  Okl.  157, 
63  Pac  877,  majori^  holding  void  act  relating  to  changes  id  county 
•eata. 
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St  •  NotM  oa  n.  8.  Beporta.  5  WhMt.  76-in 

6  WbMt    7«-ll«,  5  L.  S7,  UNITED  STATES  T.  VXLTBEBaEB. 

Bj\.  1  (n,  11).     Penml  Ikwi  strietlf  eonatnied. 

ApproTed  in  Burton  v.  United  Statea,  SOS  U.  S.  S7S,  801,  50  L 
1070,  1075,  20  Sap.  CL  088,  ngreement  to  TNeive  uid  receipt  of  for- 
bidden eompenintion  nra  •epnnte  offensw  nndor  B«t.  St.,  |  17B2; 
Haelcfeld  -r.  United  St&tea,  197  U.  &  450,  49  L.  830,  20  Bnp.  CL  450, 
mliip  owaen  irha  hftva  wrongfnllj  brongbt  in  alieni  into  nmt«d  States 
nnd  lure  raeaiTad  Uiom  for  daportntion,  nre  not  inmren  of  retnm 
«f  immigrmnts  under  26  Stat.  10S4;  Northern  Seenrltiea  Co.  ▼.  United 
Stntai,  1S3  U.  S.  358,  S59,  48  L.  700,  24  Bap.  Ct.  430,  eanjtming  and 
npholding  nnti-tmrt  net  of  Jolf  2,  18H  (24  Stat.  209);  United 
Statea  t.  Ninetj-nine  Diamond*,  139  Fed.  904,  2  L.  S.  A.  <N.  &) 
185,  under  28  Stat,  135,  nae  of  atatement  b7  one  luring  lien  on  im- 
ported (ooda  thnt  he  was  owner  tliareof,  to  make  entry,  ia  no 
offanae;  I^eld  t.  United  Statel^  137  Fed.  8,  00  C.  C.  A.  668,  officer  of 
bankmpt  corpor&tian,  wlto  ia  not  and  haa  not  been  banlunpt,  ii  not 
paniilinble  nnder  SO  Stat.  554,  far  fraadolentljr  concealing  property  of 
bankrupt  eorpomtion  from  tmatee;  United  Statea  ▼.  Tork,  131  Fed. 
S28,  eonatming  B«t.  St,  I{  5424-5426,  relating  to  aiding  or  abettiog 
Mae  eitiienaUp;  Enhn  t.  Knhn,  125  Iowa,  452,  101  N.  W.  152, 
■nder  Codes,  |  3336,  widow  who  mnrdered  husband  not  deprived  of 
distributive  share  of  liis  estate  under  Code,  (  8306,  u  matter  of 
eontraet;  Commonwealth  v.  Trent,  117'K7.  46,  77  B.  W.  393,  eon- 
atming Kj.  St.,  11  3910-3914,  regulating  waate  of  gas  and  enjoining 
pining  of  wells  Dot  in  ase;  State  t.  Foutenot,  112  La.  042,  36  Bo. 
035,  indictment  for  baming  meny-go -round  does  not  allege  crime 
nnder  Bev.  St.,  t  347,  unless  it  alleges  outllt  formed  part  of  stock  of 
goods  or  was  being  held  as  article  of  trade;  State  t.  Woodward,  182 
Uo.  407,  108  Am.  St.  Bep.  640,  81  B.  W.  862,  under  Bev.  St.  1899, 
1  2043,  relating  to  jurj-bribing  eridence  showing  proposal  of  will- 
inguMS  to  give  bribe  to  bias  juror's  reidiet  is  sufficient;  Oatei  ete. 
Co.  T.  Bichroond,  103  Ta.  704,  40  S.  E.  965,  one  occasionally  placing 
skid  to  move  goods  from  store  to  delivery  wagon  does  not  violate 
ordioanee  against  projections  into  street. 

Syl.  2  (n,  15).    Construction  of  unsmbignous  statute. 

Approved  in  The  Ben  B.,  134  Fed.  786,  67  C.  C.  A.  200,  under  Comp. 
St.  1901,  p.  3029,  and  Comp.  St.  1001,  p.  3000,  vessels  are  not  subject 
to  aeimre  and  forfeiture  for  violations  of  lint  act;  Choctaw  etc.  B. 
B.  Co.  V.  Alexander,  7  Okl.  505,  54  Pac.  422,  eonstniing  act  legnUting 
prairie  Area. 

6  Wheat.  110-127,  S  L.  403,  UeCLUNG  v.  B08& 

ByL  1  (H,  17).    Bequiaites  of  tax  deed. 

Distingnished  in  Taylor  T.  Hantington,  34  Wash.  498,  459,  TS  Pas. 
1105,  judgment  of  eoart  of  general  jurisdiction  foreclosiDg  tax  lien 
not  vacatabls  on  gronnd  that  publication  of  notice  was  defective  and 
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6  Wheat.  277-338  HotM  on  U.  8.  B«partt.  68 

beeaoaa  it  did  not  appear  that  holder  of  eertifiuto  of  dellnq(iene7 
bad  paid  aeemed  taxM. 

Bjh  8  (n,  17).    Oiuter  tiy  tenant  la  eommoit. 

ApproTed  in  Bieh  t.  Tietoria  ete.  Uin.  Co.,  147  Ped.  38S,  in  eject- 
ment  hj  on*  tenant  In  eonunon  againat  anothei,  inatraction  that  it 
ii  niffieient  to  eraate  adverM  poMewion,  that  poMession  waa  each 
that  neighbon  appreciated  that  defendant  had  pouession  and  claimed 
exelneiTo  right  to  whole  property,  ia  proper.  See  109  Am.  St.  Bep. 
620,  note. 

8  Wheat.  E77-2M,  S  L.  87,  MANDEVILLE  t.  WELCH. 

Bft  i  (H,  16).     Order  for  part  of  fnnd  not  aaeignment. 

Approved  in  Beviere  t.  CliambliH,  120  Ga.  710,  48  8.  EL  123,  nn- 
'    accepted  check  ia  not  assignment  of  money  to  eredlt  of  drawer. 

Byi.  5  <n,  28).    Equitable  assignment  ot  fnnd. 

Approved  In  Bamadall  r.  Waltemeyer,  142  Fed.  416,  following' 
mle;  In  re  Oliver,  132  Fed.  589,  where  bankrupt  drew  two  drafta 
on  agent  collecting  his  rents,  each  reciting  "value  received  and 
charge  to  rents  for  1903,"  and  were  discovered  hj  bank  after  paj>ee's 
acceptance,  ftnd  bankruptcy  occurred  before  maturity,  draft*  were 
lien  on  fundi  in  hands  of  trustee. 

Syl.  0  (n,  20).    Credit  cannot  split  cause  of  action. 

Approved  in  Firemen's  Fnnd  Ins.  Co.  v.  Oregon  B.  Co.,  45  Or.  S6, 
76  Pac.  1076,  67  L.  B.  A.  101,  where  insurer  pays  loss  under  policy  in 
sum  leas  than  insured's  lose  and  takes  subrogation  assignment  for 
sum  paid,  insurer  and  insured  may  BMntain  joint  action  against 
wrongdoer  causing  loss. 

B  Wheat.  293-312,  5  L.  92,  POLK'S  LESSEE  v.  WENDELL. 

Syl.  2  (II,  31).    Grant  when  state  lacks  title. 

Approved  in  Beeve  v.  North  Carolina  Land  etc.  Co.,  141  Fed.  822, 
823,  824,  S25,  under  Tenneaaee  atatnte  governing  grants  of  state 
lands,  older  of  two  conflicting  grants,  each  based  on  void  entry, 
passea  state's  title. 

5  Wheat.  317.325,  S  L.  98,  LOUOHBOBOUGH  v.  BLAEJ!. 
Syl.  4  (n,  33).    Direct  congreaaional  taxes. 

Approved  in  Binna  v.  United  Statea,  194  U.  S.  492,  48  L.  1089, 
94  Sup.  Ct.  816,  license  feea  impoaed  on  certain  bnainesa  by  Alaska 
Penal  Code,  §  460,  are  not  excises  levied  to  pay  debts  and  provide 
for  common  defenae  and  general  welfare,  but  are  local  taxes. 

6  Wheat.  326-338,  5  L.  100,  MECHANICS'  BANK  v.  BANK  OF 

COLUMBIA. 
Syl.  1  (n,  34).     Parol  to  explain  contract. 

Approved  in  Laclede  Construction  Co.  v.  Moaa  Tie  Co.,  185  Mo. 
88,  84  8.  W.  S9,  admitting  parol  evidence  to  explain  contract  for 
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SB  Notes  on  U.  B.  Bcports.  S  Wheat.  359-393 

sale  of  railroad  ties  ma  maj  be  needed  daring  eertain  ^eai ;  Jane* 
V.  Citiieiu'  Bank,  ft  Ok).  557,  60  Pae.  293,  admitting  parol  to 
■how  note  signed  bj  defendant  in  oSeial  capacity  as  Mcretuy  of 
«orporation. 

5  Wheat.  359-374,  6  L.  109,  BLAEE  t.  DOHEBTT. 
87I.  1  (II,  39).    Bnffieieney  of  description  in  deed. 

Approved  in  EoUey  v.  Cany,  GS  W.  Va.  73,  112  Am.  St.  Bep.  946, 
SI  S.  E.  136,  opholding  snffleiencj  of  description  of  land  as  "72 
acres  of  land  sitnnta  near  Hamlin,  the  same  bonght  of  the  land  com- 
pany." 

Sjl.  i  (U,  40).    Effect  of  private  snrvaf. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  106  JJ.  B. 
678,  49  L.  605,  2S  Snp.  Ct.  867,  private  sntvey  is  inadmissible  in  ac- 
tion hj  government  tor  value  of  timber  cat  from  nnsurveyed  lands, 
to  show  that  lands  when  surveyed  will  be  incladed  in  railroad  grant. 

8  Wheat.  374-3S5,  S  L.  113,  EANDLET  v.  ANTHONY. 

S7I.  1  <n,  41).     Boundaries — Uiddle  of  stream. 

Approved  in  Uooie  v.  UcQuiie,  142  Fed.  790,  eonatming  act  of 
1817,  admitting  Uississippi  into  Union  a«  fixing  western  banndaiy 
in  middle  of  main  channel  of  Uississippi  river. 

Syl.  i  (II,  41).    Boundaries — State  grant  bordering  on  river. 

Approved  in  Peoria  v.  Central  Nat.  Bank,  224  111.  67,  79  N.  E.  300, 
water's  edge  and  not  eurveyed  meander  line  is  shore  line  from  which 
lines  sbonld  be  drawn  to  show  water  and  accretion  rights  of  ad- 
jacent ripariau  proprietors;  State  v.  Faudre,  64  W.  Va.  124,  136,  102 
Am.  St.  Bep.  9ST,  46  8.  E.  270,  274,  63  L.  B.  A.  877,  West  Virginia 
cannot  pnnish  one  acting  under  Ohio  ferry  franchise  for  charging 
one  coming  from  Ohio  more  than  is  allowed  by  West  Virginia  law 
for  ferriage  over  Ohio  river,  ,  . 

6  Wheat.  365-393,  5  L.  115,  LA  AMISTAD  v.  DE  BUEa 
SyL  1  (n,  44).    Probable  profits  as  damages. 

Approved  in  Choctaw  etc.  B.  B.  Co.  v.  Jacobs,  15  Okl.  500,  82  Pae. 
S04,  determining  damages  for  delay  in  delivery  of  freight;  Tootle 
V.  Kent,  12  OU.  691,  73  Pae.  315,  allowing  recovery  of  probable 
profits  to  merchant  whose  store  closed  as  result  of  fraudulent  chat- 
tel mortgage. 

Distinguished  in  Chisholm  etc.  Ufg,  Co.  v.  U.  B.  Canopy  Co.,  lU 
Tenn.  210,  77  S.  W.  1064,  allowing  lost  profits  as  damages  for 
breach  of  contract  to  manufacture  and  deliver  patented  article. 
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6  Wbeftt.  lM-118  NotM  on  U.  S  BaporU.  W 

S  WbeftL  420-424,  S  L.  124,  OWZNGS  v.  SPEED. 

87L  4  (n,  4<).    Corpontion'sbook*  u  eTideiiM. 

Approved  in  Cherape&kB  etc.  Ry.  Co.  t.  Deepwatsi  'Ry.  Co.,  S7 
W.  Ya.  SSC,  eS7,  SO  S.  E.  909,  determining  extent  of  admiHibilitT- 
of  book!  And  reeorda  of  private  ooipontton  in  it*  favor  in  eon- 
troven^  between  it  and  stranger, 

S  Wheat.  424-428,  6  L.  12S,  CONNECTICUT  ▼.  PENNSYLVANIA. 

S7L  I  (II,  48).    Becord  sbonld  ibow  parol  testimony  in  equity. 

DisUngQisbed  in  New  England  Phon.  Co.  v.  National  Fhon.  Co., 
148  Fed.  324,  witness  whose  testimony  is  being  taken  orally  be- 
fore examiner  nnder  equity  rule  07  eannot  refuse  to  answer  ques- 
tion beeaoee  it  is  inunateriaL 

ByL  8  (H,  48),    All  necessary  parties  must  be  before  eonrt. 

Approved  in  Ijyneh  v.  United  States,  13  OkL  1&8,  78  Pac  llOIlk 
applying  role  In  suit  to  eaneel  fannuite  patent. 


VI  WHEATON. 

«  Wheat.  104-106,  S  L.  SIS,  LIKDENBBBQEB  r.  BEAUi. 

Syl.  8  (H,  52).    Evidence  of  notice  to  indoraer. 

Approved  in  NeUon  r.  Orondahl,  13  N.  D.  888,  100  N.  W.  109S, 
notary's  testimony  that  he  invariably  presented  notes  for  payment 
at  place  where  they  were  made  payable  is  admissible  to  establish 
place  of  presentment,  where  eertifleate  of  protest  fails  to  show  place 
and  notary  ha*  no  specific  recollection  of  presentment 

8  Wheat.  106-109,  5  L.  S17,  MECHANICS'  BANE  OF  ALBZANDBIA 


Syl.  1  (n,  S3).     Adjournment  to  distant  day. 

Approved  in  In  re  Dossett,  2  Okl.  381,  382,  37  Pee.  1070,  1071, 
dis^ct  court  may  hold  adjourned  sessionB  after  commencement  of 
regalar  term  at  time  not  designated  in  order  of  supreme  court 
fixing  time  when  terms  of  said  court  shall  begin;  Uann  v.  County 
Court,  S8  W.  Ta.  858,  62  S.  E.  778,  construing  Code  1899,  e.  144, 
g  2,  antborising  eircnit  and  county  courts  to  adjourn  from  day  to 
day  till  business  concluded  or  until  end  of  term, 

«  Wheat.  109-118,  S  L.  218,  HOPEINa  v.  LEE. 

Syl.,  1  (H,  64).    Conclusiveness  of  judgments. 

Approved  in  Kittel  v.  Trustees  etc  of  Improvement  Fund,  189 
Fed.  958,  holding  trustees  of  internal  improvement  fund  of  Florida 
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tl  Notei  on  n.  &  BeportB.  S  Wheat.  131-203 

^■toppad  1)7  mppearanee  in  prior  Bnit  inTolving  eertifleate  ai  to 
■wsmp  lands  whieb  they  relied  on  u  defenae;  Qeorgia  etc.  Co. 
V.  Wright,  182  Fed.  D17,  decree  in  niit  hj  Oeorgia  against  eor- 
poratioD  that  charter  Created  contract  which  precluded  greater  tax 
than  half  of  one  por  cant  of  net  earnings  is  res  adjudicata  in  nit 
involving  t&zea  for  other  yeare;  Territory  v.  Hopkins,  9  Okl.  ISO, 
59  Pac.  981,  determining  conclaBiveneBS  of  decree  in  ttatntory  pro- 
ceedings to  detormine  validity  of  bonds. 

Syl.  2  (II,  S7).    Damages  on  nondelivery. 

Approved  in  Boberts  v.  UcFadden,  32  Tex.  Civ.  S5,  74  S.  W.  110, 
where  title  ofFered  by  vendor  is  not  marketable,  vendee  may  have 
resciBsion  bat  cannot  recover  damages  for  loss  of  bnTgaiii.  See  106 
Am.  St.  Bep.  971,  note. 


Syl.  1  (n,  65).    Insolvency  law  discharging  contracts. 

Approved  in  In  re  Salmon,  148  Fed.  40S,  Uissonri  Bev.  Bt.  IS9B, 
{§  13Q5,  1306,  relating  to  liquidation  of  banks,  was  suspended  l>y 
bankruptcy  act  and  participation  of  crediton  in  proceedings  there- 
ander  did  not  estop  them  from  proceeding  in  bankruptcy  against 
debtors;  Boviard  etc  Co.  v.  Ferguson,  215  Fa.  239,  64  AtL  S14, 
arguendo. 

«  Wheat.  135-146,  5  L.  225,  UNITED  STATES  t.  WILEIira. 

Syl.  1  (H,  67).    Setoff  against  government. 

Approved  in  United  States  ▼.  aillies,  144  Fed.  991,  in  action  by 
TTnited  States  to  recover  alleged  debt,  defendant  cannot  recover 
affirmative  judgment  aguiost  government  on  coUDteTClaim,  although 
it  may  be  determined  that  there  is  balance  due  him. 

«  Wheat.  146  152,  S  L.  228,  TOUNQ  v.  BBTAN. 

Syl.  1  (II,  6S).    Juriadietion — Suit  by  indorsee — Citizenship. 

Approved  in  Eolae  v.  Eoadley,  200  U.  S.  13,  6Q  L.  381,  26  Sup. 
Ct.  220,  suit  by  assignee  to  foreclose  trust  deed  is  not  maintainable 
in  federal  court  nnless  aasignor  could  sue  there,  though  bill  priys 
eaneellation  of  release  of  trust  deeds  to  grantor  ■>  in  fraud  of 
complainant's  rights. 

e  Wheat.  187-192,'E  L.  S3B,  THE  BOBEBT  EDWABDS. 

SyL  1  (Q,  71).    Weight  of  circumstantial  avidencs. 

Sm  Vr  Am.  St.  Bep.  774,  note, 
a  Wheat.  194-203,  5  L.  23B,  THE  COLLECTOB. 

SyL  1  (n,  71).    Effect  of  appeals  in  rem. 

Approved  in  First  Nat.  Bank  v.  SUte  Nat.  Bank,  131  Fed.  431, 
OS  C.  C.  A.  414,  where  appeal  has  been  perfected  under  bankruptcy 
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e  WbMt.  204-448  NotM  on  V.  B.  Bepoita.  6S 

act  from  judgment  allowing  or  rejecting  debt,  district  court  can- 
not entertaui  motion  for  rehearing  while  appeal  ie  pending. 

«  Wheat.  204-235,  G  L.  242,  ANDEBSON  t.  BUNN. 

87I.  8  (n,  73).    CoDgrcM  may  pnnieli  contempts. 

Approved  in  Ex  parte  Parker,  74  8.  C.  473,  5S  8.  E.  125,  as  to 
powera  of  legislative  eommitteee  to  pnniih  for  contempt, 

0  Wheat.  264-448,  5  L.  257,  COHEN  r.  TIBQmiA. 

Sjh  4  (H,  77},    Federal  jorisdiction— Federal  qnestionB. 

Approved  in  Kentucky  t.  Powera,  201  XT,  8.  38,  SO  L.  050,  28  Sop. 
Ct.  387,  denial  in  summoning  or  impaneling  jurora  of  anj  civil 
rights  secured  to  accused  by  federal  law  does  not,  unless  anthorized 
by  state  law,  give  right  to  remove  prosecution  to  federal  court; 
Anthony  v.  Burrow,  12B  Fed.  787,  qnestion  whether  eonnty  is  law- 
tolly  included  in  congreseional  diatrict  where  it  was  placed  by  act 
of  legislature  is  not  federal  question. 

8yl.  S  (IT,  80).    Constitutional  eonstmction — Affirmntive  words. 

Approved  in  Higgins  v.  Tax  Assessors  of  Pawtueket,  27  B.  I.  405, 
08  Atl.  8S,  npholdtng  Praetiee  Act  1905,  |  12,  giving  superior  conrt 
jurisdiction  over  extraordinary  writs. 

8yl.  7  (H,  81).    DieU  net  controlling. 

Approved  in  Harrimnn  v.  Northern  8MnritieB  Co.,  197  TJ,  S.  291, 
40  L.  701,  25  Snp.  Ct.  493,  Linstroth  Wagon  Co.  v.  Ballew,  149  Fed. 
966,  In  re  SuIUvan,  148  Fed.  81«,  Traer  v.  Fowler,  144  Fed,  817, 
Wabash  B.  Go.  v.  Be  Tar,  141  Fed.  938,  Kentucky  v.  Powers,  139 
Fed.  482,  Ex  parte  Biggins,  134  Fed.  423,  St.  Louis  etc.  By.  Co.  v. 
Davis,  132  Fed.  635,  Southern  By.  Co,  v.  Simpson,  131  Fed.  709,  65 
C.  C.  A.  563,  aancy  v.  Barker,  131  Fed.  168,  60  L.  B.  A.  653,  00 
C.  C.  A.  469,  and  Bodwell  v.  Bowland,  137  N.  C.  638,  50  S.  E.  327, 
all  following  mle;  Hacon  City  etc.  B.  Co.  v.  Wolf,  148  Fed.  BOS, 
applying  mle  in  determining  damages  in  eminent  domain. 

Syl.  10  (n,  83).    Bnit  defined. 

Approved  in  Dorr  Cattle  Co.  v.  Des  Uoines  Nat,  Bank,  127  Iowa, 
162,  98  N.  W.  922,  where  remedy  for  tort  is  created  by  statute, 
remedy,  including  items  of  damage  recoverable.  Is  governed  by  law 
of  place  of  suit. 

Syl.   11   (n,  83).     Writ   of  error  brings   record. 

Approved  in  Bradford  v.  Southern  By.  Co.,  195  U.  S.  248,  49  L. 
181,  25  Sup.  Ct.  55,  under  27  Stat.  252,  relating  to  suits  in  forma 
panperis,  writ  of  error  from  circuit  court  of  appeals  cannot  be  pros- 
ecuted without  giving  security  for  costs. 
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83  NotM  on  V.  B.  Beports.  «  Wheat.  l&S-SI* 

87L  12  (II,  S9).    Writ  of  error  ie  not  mit 

Approved  in  St&te  y.  Chittenden,  127  Wia.  4S4,  107  N.  W.  COS, 
independent  proceeding  commenced  bj  an  original  wtit  ia  an  action 
nnder  Bev.  St  189S,  g  2595. 
'  B7I.  14  (n,  85).    Unitea  Statei  la  nation. 

Approved  in  Northern  Secnritiea  Co.  t.  United  Btfttefl,  193  V.  B. 
333,  336,  iS  L.  698,  21  Bnp.  Ct.  436,  upholding  antitrust  act  of  Jalj 
2,  1S90. 

S7L  IS  (H,  86).    ContemporaneouB  exposition  of  eonstitntion. 

Approved  in  State  v.  New  Orleans  Ity.  &  h.  Co.,  116  La.  148,  40 
80.  698,  appljing  rale  where  nnder  two  constitutions  exempting  man- 
nfaetorers  from  taxation,  legislatura  for  twenty  yean  imposed  license 
tax  on  electric  companies;  State  t.  Northern  Pac.  Ry.  Co.,  95  Minn. 
47,  103  N.  W.  732,  foreign  railroad  paying  taxes  under  gross  earnings 
law  may  deduct  debts  from  credits,  though  it  has  failed  to  list 
credits;  Henry  v.  State,  87  Uiss.  57,  39  80.  871,  upholding  Bev.  Code 
1802,  g  3201,  providing  for  working  of  convicts  on  farm  leased  for 
that  purpose;  Ex  parte  Anderson,  46  Tex.  Cr.  399,  81  S.  W.  987, 
city  court  has  do  jurisdiction  to  try  accused  for  violatioa  of  state 
penal  statute;  Uanner  v.  County  Court,  68  W.  Ta.  660,  62  S.  K  779, 
eonatruing  Code  1899,  e,  114,  g  2,  authoridDg  circuit  and  county  courts 
to  adjourn  from  day  to  day  till  business  concluded,  or  till  end  of  term. 

5  Wheat.  4S3-475,  5  L.  303,  HUGHES  v.  BLAKE. 

ByL  1  (U,  00).     Equity— Evidence  to  overcome  denial. 

Approved  in  Johnson  v.  Georgia  Loan  etc.  Co.,  141  Fed.  997,  bona 
flde  purchaser  must  allege  and  prove  want  of  notice  and  actual  pay- 
ment of  purchase  price  independently  of  recitals  id  deed. 

ByL  2  (n,  91).    Beplication  admits  sufficiency  of  plea. 

Approved  in  Glucose  etc  Co.  v.  Douglass  t  Co.,  145  Fed.  9S1,  in 
eoit  for  infrindoment  of  patent,  plea  setting  np  single  defense  of 
noTiinfriDgement  is  not  good  'plea;  Mutnal  Life  Ins.  Co.  v,  Blair, 
J30  Fed.  973,  where  insured  died  after  commencement  of  suit  to  cance) 
policy  for  fraud,  but  before  answer,  whereupon  action  on  policy 
was  brought,  plea  in  bar  alleging  insured's  death,  and  bringing  and 
pendency  of  such  action  at  law  was  not  available  as  objection  to  want 
of  equity;  Barber  v.  National  Carbon  Co.,  129  Fed.  377,  64  C.  C.  A. 
40,  applying  principle  in  suit  for  infringement  of  patent. 

6  Wheat.  481-514,  6  L.  311,  PEEVOBT  v.  GEATZ. 
SyL  1  (H,  92).    Burden  to  prove  trust. 

Approved  in  In  re  Foss,  147  Fed.  792,  where  husband  free  from 
debt  paid  consideration  (or  real  estate  which  was  conveyed  to  wife, 
burden  is  on  one  seeking  to  establish  resulting  trust  in  husband  to 
•vereome  presumption  that  voluntary   aettlement   on   wife   was  in- 
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6  WbMtt.  926-083  HotM  oa  U.  &  B«p«rti,  M 

tended;  Windmnller  t,  Clarkion,  S  Almfc*,  SOO,  ftppl^JBg  mle  to 
grubstake  contraet;  Copper  Biver  Uin.  Co.  t.  ICeClaUui,  8  *1"**, 
144,  145,  applying  role  in  salt  to  eitablUh  traat  in  !"*"■";  claim; 
Casuden  t.  Dnnbar,  8  Aluka,  413,  aignendo. 

SjrL  8  (IZ,  92).    Lapia  of  timo — TnuU — Coneealad  fraud. 

Approved  U  PattenoB  y.  Hewitt,  11  H.  M.  42,  68  Pae.  tStS,  S5 
L.  B,  A.  OCS,  applTing  nile  to  verbal  tniat;  Snnter  v.  Banter,  100 
Uasa.  4E8,  77  N.  E.  49S,  mit  br  wards  to  avoid  sale  of  lands  by 
gnardian  indirectly  to  UmaeU  not  barred  u  stale  elum  thoogh  not 
brought  within  limitation  fixed  by  Bev.  Laws,  e.  80S,  (  24,  they 
having  bioaght  it  soon  after  Bseertaining  frand. 

«  Vbeat.  B88-54I,  6  Z^  822,  BBABHIEB  v.  QBATZ. 

Syl.  8  (II,  07).    Spefifie  performance — ^Laches. 

Approved  in  Boldt  v.  Early,  33  Ind.  App.  442,  104  An.  8t  Bep. 
856,  70  N.  E.  874,  foDowing  rale. 

«  Wheat  650-ses,  S  L.  328,  KEBB  v.  WATTa 

(II,  OB.)  UiBcellaneons.  Cited  in  Thompson  r.  Bark,  8  Alaska,  tSZ, 
where  defendant  located  placer  claim,  bnt  made  no  discovery,  and 
plaintiff  made  eubseqnent  relocation,  and  thereafter,  without  notify- 
ing defendant  of  that  fact,  contracted  with  bia  to  dig  discovery 
shaft,  in  which  he  discovered  gold,  discovery  innred  to  perfect  de- 
fendant's claim;  Copper  Biver  Uin.  Co.  v.  HeClellan,  2  Alaska,  144, 
where  agent  locates  minea  for  himself  which  he  ongbt  to  locate  for 
his  principal,. he  !■  trustee  tor  latter. 

g  Wheat.  S65-672,  5  L.  882,  LEEDS  ▼.  UABOn:  ZNa  (X). 

8yL  1  (n,  OS).    Equity  compels  deduction  of  amoant  of  setoff. 

Approved  in  Brown  v.  Fegram,  140  Fed.  620,  judgment  debtor  may 
enjoin  its  collection  on  allegation  of  setoff  against  beoeScial  owners, 
though  setoflh  are  legal  demands  or  anliqnidated,  and  defendants  are 
nonreddenti  or  insolvent. 

«  Wheat  S77-680,  0  L.  384,  CLABK  t.  OBAEAU. 

Byl.  1  (n,  100).    Law  governing  realty  titlea. 

Approved  in  Sonthem  Pac.  Co.  ▼.  Western  Fac.  By.  Co.,  144  Fed. 
170,  applying  principle  ia  determining  title  to  Oakland  waterfront. 

(I  Wheat  SSO-583,  0  L.  838,  FBESTON'S  HEIBS  ▼.  BOWUAB. 

SyL  1   (H,  102).    Boandaries — Conrtes  and   distances  yield. 

Approved  in  Davis  y.  Commonwealth  Land  etc.  Co.,  141  Fed.  788, 
70S,  764,  766,  76S,  778,  774,  determining  boandaries  where  certain 
eomers  lost;  Davis  v.  Commonwealth  Land  ete.  Co,  141  Fed.  720* 
eonstming  state  patent. 
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<5  Hotel  on  17. 8.  Beporti.  7  Wheat.  7-13 

Bjl.  2  (H,  103).    FoUowlng  Btate  statutorr  coostnietloD. 

Approved  in  Davis  t.  Commonwealth  Land  etc.  Co.,  141  Fed.  743, 
determining  location  of  bonndaries;  DavU  ▼.  Commonwealth  Land 
etc  Co.,  141  Fed.  Tlfl,  appljdng  rale  in  action  to  qoiet  title  to  land 
under  rtate  patent;  Bramblet  v.  Davii,  141  Fed.  784,  aTgaendo. 

6  Wheat.  093.598,  9  L.  339,  QOSZLEB  v.  aSOBOETOWN. 

B7I.  2  (ZI,  103).    Power  to  change  street  grade. 

Approved  in  Head  ▼.  Portland,  200  U.  B.  164,  SO  L.  420,  26  Sup. 
Ct,  171,  applying  rale  to  right  of  mecesioT  to  bridge  company  to 
ehange  street  grade;  State  v.  Wilson,  121  Wis.  629,  M  N.  W.  33S, 
ftpplTing  rnle  where  eitj  charter  impoaed  on  board  of  edneation  duty 
to  estmblish  text-booka. 

6  Wbeat.  SfiS-SOS,  S  h.  840,  UeCLTJNO  ▼.  SILUUAK. 

QyL  I  (H,  106),    No  atate  mandamns  to  federal  officer. 

DlatingnlBbed  in  UeDaid  v.  Territory,  1  Okl.  97,  98,  30  Pao.  440, 
upholding  jnriediction  to  mandamus  townsite  trnsteea  to  issue  deed 
to  contestant  they  have  decided  ia  entitled  to  it. 

S7I.  S  (H,  108).    Federal  court's  jurisdiction  is  atatntory. 

Approved  in  Ez  parte  Uaasaehaietts,  197  V,  8.  488,  49  Tj.  848, 
•npreme  court  cannot  grant  extraordinary  writs  in  caaea  in  which  it 
has  neither  original  nor  appellate  jnrisdietion;  Uystic  Milling  Co.  v. 
Cliicago  etc.  By.  Co.,  132  Fed.  292,  denying  mandamos  in  circuit  court 
orer  action  which  is  not  removable;  Barber  Asphalt  ete.  Co.  v.  Iforris, 
132  Fed.  063,  67  L.  B.  A.  TBI,  66  C  C.  A.  56,  granting  mandamns  to 
circuit  judge  to  vacate  order  staying  proceedings  in  ciiciiit  court  till 
datennination  of  procecdinga  in  itate  eoort. 


Vn  WEEATON. 

I  Wheat.  7-18,  S  L.  888,  lfEW80M  v.  PBTOB. 

SyL  1  (n,  110).    Bonndariei — Controlling  calli. 

Approved  In  Kleven  v.  OanderMn,  96  Ifinn.  254,  104  IT.  W.  T, 
following  rule. 

Distinguished  in  Seenrity  Land  ete.  Co.  v.  Bums,  103  U.  8.  179, 
48  L.  671,  24  Bnp.  Ct.  426,  conrses  and  distances  as  set  forth  in 
plat  of  official  survey  and  referred  to  in  patent,  which  ahowa  alleged 
meander  line  of  lake  as  one  bonndary,  control  as  against  actual 
bonndary  of  lake,  where  aarTey  was  fraDdolent  ud  laka  aevet  within 
halt  mile  vf  point  indicated  on  plat. 
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?  Wheat.  13-15  Notea  on  17.  B.  Beporti.  W 

T  Wheat.  13-E2,  5  L.  384,  TAYLOE  v.  SANDIFOED. 

Bjl.  1  (H,  111).    Penalty  and  liquidated  damages  distiDgalahed. 

AppTored  in  Dieckerhofl  t.  United  SUtes,  136  Fed.  547,  66  C.  C 
A.  2S5,  penalty  of  bond  given  nnder  Bev.  St.  2S0Q,  is  not  liquidated 
damages;  State  t.  Warner,  197  Mo.  659,  94  S.  W.  964,  game  law  of 
1905,  requiring  fines  to  go  to  game  protection  fund  violates  eonstitn- 
tioDal  provision  that  fines  and  penalties  shall  go  to  conntj  school 
fund;  Diso8WB7  v,  Edwards,  134  N,  C.  256,  46  8.  E.  502,  In  action  on 
bond  conditioned  for  performance  of  agreement  not  to  engage  ia 
certain  business  it  is  error  to  enter  judgment  for  full  amount  of 
bond,  on  overruling  demurrer,  where  there  were  no  allegations  as  to 
amount  of  actual  damage;  Eellej  v.  Seay,  3  OU.  633,  41  Pae.  618, 
appljdng  rule  in  action  on  bond  containing  penalty  elausa. 

Sfl.  S  (n,  113).    Applieation  ef  payments. 

Approved  in  City  of  Uneoln  v.  Lincoln  St.  B.  Co.,  67  Neb.  492, 
OS  N.  W.  T74,  following  rule. 

7  Wheat  88-49,  S  L.  391,  EX  PABTE  EEABNET. 
SyL  1  (n,  IIS).    Habeas  eorpna  by  anpreme  eonrt. 
Approved  in  Ex  parte  Uoran,  144  Fed.  600,  denying  Jurisdiction  of 
circuit  eoDrt  of  appeals  to  review  conviction  of  capital  crime  in 
Oklahoma  court. 
Byl.  S  (II,  116).    Supreme  conrt — Criminal  appeals. 
Approved  in  HeinEO  v.  Batte  etc.  Min.  Co.,  129  Fed.  278,  280,  63 
C.  C.  A.  388,  order  of  contempt  tor  disobeying  injunction  Ii  not  re- 
viewable by  writ  of  error;  Bullock  etc.  Co.  v.  Weatinghouse  etc.  Co., 
1S9  Fed.  106,  83  C.  C.  A.  607,  writ  of  error  and  not  appeal  ia  proper 
remedy  to  review  order  of  contempt  for  violation  of  injunction; 
Chrlstensen  etc.  Co.  Y.  Westinghooae  etc  Co.,  129  Fed.  96,  68  C.  C.  A. 
998,  circuit   conrt  of  appoftls  cannot   review   order  in  equity  suit 
adjudging  party  la  contempt  for  diaobeying  injunction  except  on 
annoai  frnm  iilnal  dccree  In  that  eult. 

.8).    Beview  in  contempt. 

Beasette  v.  W.  B.  Conkey  Co.,  194  tr.  S.  381,  833,  48 

B4  Sap.  Ct.  669,  circuit  court  of  appeals  may  review 

it  court  finding  person  not  party  to  suit  guilty  ol 

»Iating  restraining  order  of  that  court, 

EO}.    Habeaa  corpus  in  contempt. 

In  re  Bnrkell,  2  Alaska,  110,  where  justice  of  peace 

ibor"  to  penalty  of  conflncment  in  jail,  habeas  corpu* 

cure  error  where  hard  labor  ia  not  in  fact  being  im- 

i  pnutltf . 
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67  Knteg  od  TJ.  8.  Bepotts.  7  Wheat.  40-157 

T  Wheat  46-58,  B  L.  393,  BAYLEY  t.  QBEENIEAF. 

Bjl.  1  (n,  120).    Teodor'i  lien— Lobb  b;  sale. 

Approved  in  Lindbloom  t.  KidatoD,  8  Alaika,  297,  vendor  of  realty 
who  reaerTes  no  lien  of  record  after  delivery  of  absolute  deed  to 
vendee  has  no  equitable  lien  for  deferred  payments  of  purchase  money 
dns  him,  whieh  he  can  enforce  against  property  in  hands  of  subas' 
qaent  mortgagor  for  valae;  Baker  v.  Fleming,  6  Ariz.  421,  69  Pac. 
102,  where  land  is  granted  by  absolute  eonveyanee,  grantor  hoa  no 
implied  equitable  lien  thereon  for  unpaid  purchase  money. 

8yL  S  (n,  124).    Priority  of  vendor's  lien. 

Approved  in  tTnited  States  v.  Iletrolt  etc.  Co.,  131  Fed.  678,  pur- 
chasers in  good  faitb  of  equitable  title  evidenced  by  receiver'a  final 
receipts,  upon  which  patents  subsequently  issued,  have  complete  de- 
fense as  against  government  suit  to  set  aside  patents  for  fraud  in 
procurement. 

7  Wheat.  68,  S9,  S  L.  397,  BBOWDEB  v.  McABTHUB. 

SyL  1  (II,  124).    No  rehearing  after  lemittitui. 

Approved  in  Montana  Min.  Co.  v.  St.  Louis  etc,  Co.,  147  Fed.  903, 
where  court  of  appeals  affirmed  judgment,  but  subsequently  on  cross- 
error  reversed  it  on  different  point,  and  ordered  new  trial,  questions 
therein  considered  will  not  be  reconsidered  on  error  from  second 
judgment. 

7  Wheat  09-122,  0  L.  398,  BICABD  v.  WILIJAMS. 

SyL  A  (n,  187}.    Presumption  of  grant  where  claim  negatives  it. 

Approved  in  Logan  v.  Ward,  S8  W.  Va.  376,  62  8.  E.  401,  grant  of 
undivided  share  from  one  joint  tenant  to  another  not  presumed  from 
mere  silent  poaaessiou  for  long  time. 

SyL  II  (n,  129).    Time  for  administrator  to  seU. 

Approved  in  In  re  Tuohy's  Estete,  S3  Mont.  247,  83  Pac  491,  up- 
holding order  for  executor's  sale  of  lands  to  pay  debts, 

SyL  12  (U,  130).    Entry  by  one  beir~-Adverse  possession. 

See  109  Am.  St.  Bep.  610,  note. 


r  Wheat  122-157,  6  L.  414,  BOULDIN  v.  UASSIE'E 

Syl.  4  (II,  132).    Proof  of  lost  instmment. 

Approved  in  Brown  v.  Harkins,  131  Fed.  68,  65  C.  C.  A.  301,  de- 
termining insufficiency  of  proof  of  record  for  lost  record-book  to 
justify  oral  evidence  of  t  s  contents  in  suit  t«  leeovet  revenue  taxes 
Ul^sUy  Imposed. 
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T  Wheat.  158-551    /     NotM  on  XT.  a  BeporUi  4S 

7  Wheat.  158-163,  E  L.  428,  WATTS  r.  LmBSET'S  HEIBa 
Sjl.  1  (H,  132).    Ejectment — BecoTerr  on  own  titlo. 
Approved  in  McOuire  v.  Blount,  lOB  TJ.  S.  Hi,  60  L  128,  28  Sa> 

Ct.  1,  reaffirming  mle. 

7  Wheat.  283-355,  S  L.  454,  THE  SANTlSaOCA  TBINIDAD. 

Bjt  S  (H,  138).    Nentralitj — Contraband  to  belligerenta. 

Approved  in  Northern  Pac.  B;.  Co.  ▼.  Amariean  Trading  Co.,  195 
U.  S.  465,  49  L.  ESI,  25  Sup.  Ct.  84,  nonperformane«  of  agreement  hj 
carrier  to  forward  tbrongh  ship  meat  bj  Bteamer  of  connecting  carrier 
sailing  on  certain  day  not  esenBed  b^  refnsal  of  port  eoUeetor  to 
grant  clearance  beeaoM  freight  wu  contraband  of  war, 

7  Wheat.  356-452,  5  L.  472,  EVANS  v.  EATON. 
S7I.  1  (II,  130).  Competency  of  intereated  witneM, 
Approved  in  disaenting  opinion  in  Barton  ▼,  TTnited  Statei,  SOS 
n.  8.  S93,  60  L.  10T6,  26  Snp.  Ct.  688,  majority  holding  fraud  order 
Inqalry  pending  before  postal  departnient  is  proceeding  in  which 
United  States  is  directly  or  indirectly  Interested,  within  Bar.  St., 
{  1782. 

7  Wheat.  522-S2B,  ff  L.  SIS,  CBOCKET  v.  LEE. 

(n,  142.)  ICJscellanMnu.  Cited  in  BatlilT  v.  Sommera,  55  W,  Vn. 
37,  46  8.  E.  716,  aa  to  right  to  amend  pleadings. 

7  Wheat.  S30-533,  B  L.  SIS,  1£ACK£B  v.  THOUAa 

6yl.  8  (n,  144).    Bereraal  where  hein  default. 

Approved  in  Shate  v.  Pattenoa,  147  Fed.  618,  where  alleged  Invol- 
nntary  bankrupt  died  after  filing  of  petition,  but  before  service  of 
process,  heirs  and  personal  lepresentatives  shoold  be  brought  in  and 
made  parties  to  procesdiag  before  adjodication. 

7  Wheat.  685-551,  S  L.  516,  BUGET'8  LEBSEE  t.  BOCHESTEB. 

SyL  6  (n,  146).     Lessee  cannot  deny  landlord '•  Utle. 

Approved  in  Wallaee  v.  Ocean  Qrove  ate.  Assn.,  148  Fed.  678,  tenant 
who  paid  rent  under  lease  np  to  notice  terminating  lease  cannot 
deny  landlord's  title  in  ejectment,  though  he  was  In  poasesaion  prior 
to  lease;  Hagar  v.  Wikoff,  2  Okl.  584,  588,  39  Pacl  882,  883,  one  going 
into  possession  of  town  lot  on  public  lands  as  tenant  of  one  who  hfta 
erected  building  eannot  assert  adverae  claim  until  potseasloa  lorrei^ 
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Vm  WHEATON. 

a  W1i«at.  1-108,  S  L.  S4?,  OBEEN  ▼.  BIDDLE. 

87L  S  (H,  1S8).    Ettoppel  of  equitable  owner  by  aliened 

Approved  in  Hnnter  t.  Coe,  12  N.  D.  SIS,  97  S.  W.  872,  one  piir> 
ebaaing  lealtj  with  notice  of  outatanding  eontraet  of  sale  may  be 
compelled  to  eoDvey,  but  parcbaaer  will  be  required  to  pay  to  vendee 
from  unpaid  purehaae  price  paymenta  be  baa  made  to  vendor. 

87L  8  (n,  16S).    Statute  impairing  oontraeta. 

Approved  in  EarriBon  v.  Bemington  Paper  Co.,  140  Fed.  391,  8S2, 
holding  void,  ai  to  existing  eontraeta,  Kanaaa  act  of  1S98  aubBtituting 
cqoity  anit  for  exiating  remedy  to  enforce  atockholder'a  liability; 
Knickerbocker  Truit  Co.  v.  BCyen,  133  Fed.  T68,  holding  void  Aeti 
Ud.  IBM,  p.  STB,  e.  337,  which  takee  away  remedy  given  by  Acta  Md. 
180S,  p.  153,  e.  100,  g  851,  relating  to  liability  of  (tockholden ;  Welsh 
V.  CroiB,  148  Cal.  924,  625,  106  Am.  St.  Bep.  83,  81  Fae.  230,  time  for 
redemption  of  realty  from  execution  aale  on  judgment  ia  not  affected 
by  anbaequent  changing  of  atatute  extending  time  for  redemption, 
before  levy  and  aale  under  execution;  Smith  v.  Jenninga,  67  B.  C. 
330,  45  S.  E.  8S6,  joint  resolution  requiring  state  treuiuter  to  write 
oS  the  booka,  aa  state  obligationa,  certain  paat  due  bonds,  ia  not 
law  impairing  obligation  of  eontracte;  Investment  Co.  v.  Hambach, 
37  Wash.  833,  80  Fac.  192,  upholding  Seas.  Laws  1903,  p.  202,  c.  137, 
allowing  value  of  improvements  made  in  good  faith  in  actiona  for 
recovery  of  realty, 

SyL  17  (H,  ISl).    Occupying  claimant'a  act  void. 

Distinguished  in  TJhl  t.  Qriaaom^  12  Okl.  325,  72  Fac.  373,  upholding 
occupying  claimant's  act  of  1893. 

8  Wheat  174-217,  B  L.  589,  HUNT  v.  BOUSMANIEB. 

Byt  1   (n,  162),     Eevocation  of  power  of  attorney. 

Approved  in  Divine  v.  Uiller,  70  8.  C.  2SS,  106  Am.  St.  Bep.  743, 
49  8.  E.  4S0,  where  creditor  collects  proceeds  of  collateral  after  death 
of  debtor,  payment  of  same  on  note  of  debtor  does  not  arreat  limita- 
tiona.    See  110  Am.  St.  Bep.  8SS,  note. 

Syl.  S  (H,  163).    When  power  of  attorney  irrevocable. 

See  110  Am.  8t.  Bep.  8S7,  note. 

SyL  4  (H,  164).    Power  coupled  with  Interest  snrvivej. 

Approved  in  In  re  E.  T.  Eenney  Co.,  13S  Fed.  453,  where  aeveral 

creditors   of   insolvent   oorporations   before   bankruptcy   proceedings 
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were  InHtitnted  ueigned  cUInu  to  committee,  l&tter  entitled  to  prove 
all  daima  against  estate  of  one  of  corpotations  in  bankraptcj  as  one 
claim;  Fiaher  v.  BoDthern  Home  &  Tnvt  Co.,  138  N.  C.  99,  BO  S.  E. 
605,  in  order  that  power  of  attorney  survive  death  of  donor,  it  is  not 
enoDgh  that  interest  be  in  proceeds  of  thing  or  that  it  be  irrevocable 
dnring  life  of  donor;  Wanen  v.  Pine,  65  H.  J.  Eq.  53,  65  Atl.  73, 
holding  stockholder  Gould  revoke  voting  trast  created  in  committee 
for  reorganization  of  insolvent  corporation.  See  110  Am.  Bt.  Bep. 
850,  B60,  note. 

87I.  S  (n,  164).    Beqniaites  of  power  conpled  with  interest. 

Approved  In  Scott  v.  Travellers'  Ins.  Co.,  103  Md.  78,  63  Atl.  360, 
construing  insurance  agent's  contract  for  commiasions  on  renewals; 
Weaver  v.  Blchnrde,  144  Mich.  413,  108  N.  W.  380,  power  appointing 
attomejr  to  sell,  providing  that  it  ehonld  be  irrevocable  and  survive 
death  of  signers,  is  not  power  conpled  with  interest;  State  t.  District 
Court,  30  Mont.  12,  76  Pae.  618,  guardian  may  substitute  attorney 
tor  one  who  represented  ward  prior  to  guardian's  appointment,  though 
fees  due  former  attorney  not  paid;  Hunter  r.  Uutual  Seeerve  etc 
Ing.  Co.,  184  N.  T.  145,  70  N.  E.  1074,  provisions  in  atatnte  authoriz- 
ing foreign  insurance  company  to  do  business  en  execution  of  power 
to  insurance  commissioner,  irrevocable  while  liabilities  remain  out- 
standing, does  not  prevent  revocation  as  to  nonresident  policy-holders; 
Brown  v.  Skotland,  IE  N,  D.  490,  07  H.  W.  645,  where  one  made  ap- 
plieatioQ  for  loan  and  in  application  appointed  agent  to  execute  note, 
but  died  before  application  accepted,  power  of  attorney  terminated 
an  death.    See  110  Am.  8L  Bep.  899,  857,  860,  note. 

DiBtinguisbed  in  Frank  ▼.  Colonial  etc.  Mtg.  Co.,  86  Uisa.  110,  117, 
118,  38  Bo.  34£,  70  L.  B.  A.  135,  power  of  aals  vested  in  trustee  and 
power  of  substitution  of  new  trustee  granted  to  beneficiary  In  trust 
are  coupled  with  interest;  dissenting  opinion  in  Weaver  v.  Biehards, 
1<4  Mich.  408,  411,  108  N.  W.  387,  3S8,  majority  holding  power  ap- 
pointing attorney  to  aell,  providing  that  it  shall  be  irrevocable  and 
florvlve  death,  ia  not  power  coupled  vrith  interest 

Syl.  6  (n,  107).    Parol  to  vary  writing. 

Dietinguished  in  North  American  ete.  Co.  t.  Samuels,  146  Ted.  S6, 
■duiitting  parol  evidence  to  show  particular  kinds  and  quality  of 
goods  sold  and  manner  of  sale  where  written  eontraet  silent  with 
respect  thereto. 

Syl.  8  (n,  168).    Equitable  relief  for  mistake. 

Approved  in  Carroll  v.  UcMurray,  136  Fed.  660,  670,  reforming  deed 
to  embody  actual  agreement  made  on  exchange  of  farm  for  stock  of 
mereliaadise. 

Syl.  0  (H,  168).    Belief  against  mistake  of  law. 

Approved  in  Burk  v.  Johnson,  146  Fed.  214,  where  bill  to  rescind 
wntraet  for  promotion  of  burial  associations  under  copyrighted  by- 
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tain  WKS  based  on  alleged  fraadulent  representattona,  biU  coold  not 
be  fostKined  bj  proof  of  mutaal  miBtake. 

a  Wheat.  229-252,  S  L.  SOS,  8EZT0N  t.  WHEATON. 

87L  4  <II,  174).    Fraadnlaot  conTeyanca  set  aaide. 

Approved  in  McDonald  r.  Dewey,  802  tT.  a  629,  50  L.  1130,  SO 
8np.  Ct.  731,  one  who  with  knowledge  of  iuaolveney  of  national  bank 
tnuiafer*  stock  to  ineaponaible  vendee  with  intent  to  evade  liabilitj 
for  debta  of  bank  ia  liable  only  for  nnaatisfied  debta  existing  when 
fnudnleat  tranafeT  made. 

87L  5    (n,  ITB).     Volnntary  iettlemeat  on  wife— Impeacbinent. 

Approved  in  Savage  v.  Savage,  141  Fed.  850,  following  role. 
«  Wheat.  268-293,  S  L.  614,  SPBINa  v.  BOUTH  CABOLINA  UiS.  CO. 

87L  S  (H,  180).    Lien  on  policy  of  preminmB. 

Approved  in  Wilder  v.  Watts,  138  Fed.  432,  wbere  alleged  bank- 
Tnpt  before  insolvency  arranged  to  borrow  money  to  pnrebase  goods 
vnder  agreement  that  lie  wonld  have  goods  insured  and  assign  policies 
to  lenders  as  eollatera]  security,  and  loans  were  made  to  him,  agree- 
ment w>B  valid  equitable  assignment,  though  policies  not  delivered 
when  Iwned;  Beasley  v.  Coggins,  48  Fla.  222,  37  So.  215,  upholding 
bill  by  trustee  to  set  aside  voluntary  frandnleiLt  conveyance  by  bank- 
rupt to  wife  while  insolvent,  with  intent  to  delay  and  defraud  prior 
«nd  subsequent   creditors,  thongh  recorded  day  following   execution. 

(n,  179.)  ICiscellaneons.  Cited  in  Union  Tmst  Co.  v.  Bulkelay, 
ISO  Fed.  014,  usignment  of  accounts  good  in  equity,  though  manual 
possession  not  given. 

«  Wheftt.  S26-337,  S  L.  6ZS,  NICHOLLS  v.  WBBK 

BjL  t  (U,  183).    Notes — Notarial  protest  as  evidence. 

Approved  in  Schofield  v.  Palmer,  134  Fed.  765,  arguendo. 

8yl.  3  (H,  183).    Boles  of  evidence  expand. 

Approved  in  Brown  v.  United  Btatee,  142  Fed.  6,  on  Issue  as  to 
insolvency  of  debtor  of  bank,  books  of  bank  are  admissible  as  prima 
facie  evidence  of  amount  of  corporation's  indebtedness  to  it. 

Syl.  7  (II,  184).    Decedent's  memoranda  as  evidence. 

Approved  in  Rosenthal  v.  UcQrnw,  138  Fed.  725,  testimony  of  wit* 
■ess  as  to  indebtedness  based  upon  examination  of  charges  made  in 
books  of  account  which  were  not  made  by  him  and  are  in  no  manner 
■nthentlcated,  is  hearsay;  Denver  v.  Coehran,  17  Colo.  App.  74,  S7 
Pae.  £4,  in  action  against  city  for  injury  resulting  from  defective 
sidewalk,  letter  written  by  chief  inspector  of  public  works  in  line  of 
Us  duty  showing  aetoal  knowledge  of  defeats  is  admissible  after 
Us  death  to  show  knowledge  on  part  of  city;  Haas  v.  Chubb,  67  Kan. 
TM,  74  Pae.  230,  preii  copies  of  waybills  issued  by  nUIroad,  originala 
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of  which  ue  not  ihown  to  be  Incapable  of  produetton,  an  Inadmia- 
■ible  where  peraon  iaBoing  biUe  and  making  eopiea  not  ahown  to  be 
dead;  Collina  v,  Gennan  American  etc  Ann.,  112  Uo.  App.  EI9,  86 
S.  W.  894,  admitting  baptismal  ehnreh  reeorda  kept  by  elergyinen  of 
pariah  from  time  immemorial,  withont  proof  of  handwriting  of  entries. 


Bjl  1  (H,  185).    Uanriona  note  wtAA  {n  all  hands. 

DiatingaiBhod  in  Weed  t.  GaineeviUe  etc  B.  B.  Co.,  119  Ga.  990, 
46  S,  E.  893,  defenae  of  nsnry  ia  not  good  u  against  bona  fide  pur- 
chaser of  corporate  bonds  for  valae  without  notice  and  before  matur- 
ity. 

Byl.  2  (H,  18S).    Banks  may  diseoost  notes. 

Approved  in  Uorris  t.  Third  Nat.  Bank,  142  Fad.  81,  national  banks 
may  purchase  notes  at  les*  than  face  value;  dissenting  opinion  in 
First  Nat.  Bank  t.  Converse,  200  V.  8.  442,  50  L.  S44,  26  Sup.  Ct. 
306,  majority  holding  national  bank  cannot  take  stock  in  corporation 
formed  to  engage  in  buainess  of  buying  and  selling  stocks. 

SyL  6  (n,  187).    Collateral  attack  on  nltm  Tires  acts. 

AppToved  in  Brigham  ▼.  Peter  Bent  Brigham  Hospital,  134  Fed. 
S27,  67  C  C.  A.  39S,  where  state,  by  apecial  act,  has  aothorized 
creation  of  particolar  corporation  with  enlarged  capacity  to  enable 
it  to  accept  certain  gift,  power  of  corporation  cannot  be  questioned. 

(H,  185.)  Miaeellaneons.  Cited  in  Bobleo  v.  Union  Stock  Tarda 
Hat.  Bank,  69  Neb.  186,  95  N.  W.  68,  note  otherwise  negotiable  ia  not 
rendered  non-negotiable  by  prorision  for  collateral  security, 

8  Wheat.  421-463,  G  L.  6S1,  WOBULEY  t.  W0BHLE7. 

SyL  4  (n,  IDS).    Effect  of  notice  to  purchaser  of  tmat  proper^. 

Approved  in  Safe  Deposit  etc.  Co.  t.  Gahn,  102  Md.  550,  62  AtL 
827,  purchaser  at  private  sale  of  corporate  stock  belonging  to  trust 
estate  with  knowledge  of  order  of  court  directing  sale  of  stock  at 
highest  market  price  obtainable  on  stock  board,  holds  it  subject  to 
same  trust  to  which  it  was  subject  in  hands  of  original  trustee. 

SyL  5  (n,  196).    Beqnisites  of  bona  flde  purchaser. 

Approved  in  JoHnson  v.  Georgia  Loan  etc.  Co.,  141  Fed.  S07,  bona 
fide  purchaser  mnst  allege  and  prove  want  of  notice  and  actual 
payment  of  purchase  money,  independently  of  recitals  In  deed. 

SyL  7  (H,  1S7).    Snpreme  court — Formal  parties. 

Approved  in  Celln  v.  Brown,  136  Fed.  442,  where,  in  suit  to  avoid 
contract  to  reorganise  certain  railroada  and  for  specific  performance  of 
contract  to  convey  share  of  pledged  securities  of  roads,  it  was  not 
allegad   that  nilioada  had  done  anything  in  violation  of  contract. 
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railroadB  not  Indiapenaable  partiea;  Boatmen's  Bank  t.  Fritzleo,  135 
Fod.  6SB,  OS  C.  C.  A.  SSS,  holder  of  prior  mortgage  is  not  necesiary 
part7  t«  foreclosnre  of  junior  mortgage;  Groel  v.  United  Elec.  Co., 
132  Fed.  2S4,  in  suit  hj  atoekholdei'  on  right  of  action  in  corporation, 
corporation  it  indispensabfe  partj,  and,  for  purposes  of  federal  juria- 
dietion,  wiU  1m  aligned  with  defendants  when  officers  are  opposed  t* 
eomplsioant's  action. 

{n,  1B4.)  Miscellaneous.  Cited  in  Swiger  v.  Swiger,  B8  W.  Va. 
130,  5S  S.  K  2S,  where  husband  conveys  land  directly  to  wife  h« 
cannot  eonvej  to  another  legal  title  which  remains  in  him  in  trust, 
«r  encnmber  same. 

8  Wheat.  543-005,  5  L.  081,  JOHNSON  t.  McINTOBH. 

SjL  2  (II,  209).    Indian  oeenpsncf  of  lands. 

Approved  in  Harris  v.  Bean,  148  Fed.  432,  determining  riparian 
rights  in  Crow  Indinn  Beserration;  Labsdie  t.  United  States,  8  Okl. 
414,  SI  Pne.  870,  act  of  1888,  punishing  cutting  timber  on  Indiaik 
reservation  applies  to  Indian  who  cuts  timber  for  speenlstire  par- 
poses. 

8  Wheat.  «»7,  898,  HUGH  v.  HIG6S. 

S7I.  1  (n,  211).    Decretal  order  not  actionable. 

Approved  in  Israel  v.  Israel,  148  Fed.  578,  decree  tor  alimony  and 
costs  supports  BCtibn  in  another  state  for  sum  due  at  time  of  rendition 
and  which  is  absolutely  awarded,  but  not  for  future  payments. 
8  Wheat.  a»,  700,  6  L.  719,  OBAIN  v.  PALMEB. 

Byl.  2  (n,  211).    Appearance  waives  objection  to  venue. 

Approved  in  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  449,  following 
mie;  dissenting  opinion  in  Fisher  v.  Crowley,  07  W.  Ta.  329,  SO  S.  E. 
429,  majority  holding  defendant  appearing  in  court  of  record  to 
qnasb  summona  does  not  waire  defective  jurisdiction  by  failing  ttt 
neit*  that  appMnnee  ia  only  to  object  to  jurisdiction. 
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9  Wheat.  1-240,  6  L.  23,  GIBBONS  -r.  OODEN. 

B]rL  I  (n,  213).    CoDg^uional  power  over  c 

AppToved  in  IfeCrajr  v.  United  Statea,  195  TJ.  fi.  S5,  58,  49  L. 
99,  96,  24  Sup.  Ct.  769,  upholding  oleomargarine  act  of  1902;  Howard 
T.  UlinoiH  C.  E,  Co.,  148  Fed.  999,  holding  void  federal  employers' 
liability  act  of  1906;  J.  Bosenbaum  Grain  Co.  t.  Chicago  etc.  By.  Co., 
130  Fed.  48,  state  railroad  eommiasion  cannot  require  railroad  to 
abolish  proportional  tarifFs  which  apply  only  to  interstate  ahipmenta 
■od  were  adopted  with  approval  of  Interetata  Commeree  Commission. 

S;l.  2  (n,  216).    Commerce  defined. 

Approved  in  Brooks  v.  Southern  Pac.  Co.,  148  Fed.  991,  holding 
void  federal'  employers'  liability  aet  of  1906;  United  States  v.  Scott, 
148  Fed.  434,  holding  void  federal  aet  of  1898,  prohibiting  interstate 
carriers  from  discriminating  against  onion  labor;  dissenting  opinion 
in  Western  Union  Tel.  Co.  v.  Hughes,  104  Va.  244,  51  8.  B.  226,  where 
points  of  transmission  and  destination  of  telegram  sent  over  lines 
of  single  company  were  within  same  state,  fact  that  part  of  transmis- 
sion was  made  in  another  state  does  not  make  it  interstate  business. 

Syl.  4  (C,  220).    What  commerce  comprehends. 

Approved  in  United  States  v.  Wisbkah  Boom  Co.,  136  Fed.  47,  48, 
68  C.  C.  A.  692,  construing  86  Stnt.  454,  prohibiting  maintenance  of 
obstructions  in  navigable  streams;  Gulf  etc.  By.  Co.  v.  State,  32  Tex. 
Civ.  5,  73  8.  W.  43S,  determining  that  shipment  from  Dakota  to 
Texarkana,  where  it  was  transshipped  to  new  purchaser  within  state, 
was  intrastate;  dissenting  opinion  in  Northern  Securities  Co.  v.  United 
States,  193  U.  B.  379,  4S  L.  717,  24  Sup.  Ct.  436,  majority  upholding 
enforcement  of  anti-trust  aet  by  federal  decree  enjoining  corporation 
organized  in  pursuance  of  combination  of  stockholders  in  competing 
interstate  railroads  from  exercising  power  acquired  by  corporation 
through  acquisition  of  stock. 

Syl.  6  (n,  £23).    No  limitations  on  commerce  regulation. 

Approved  in  Northern  Securities  Co.  v.  United  States,  198  U.  8. 
335,  341,  36S,  369,  376,  48  L.  699,  702,  713,  716,  21  Sup.  Ct.  436, 
upholding  enforcement  of  anti-trust  act  by  federal  decree  enjoining 
corporation  organized  in  pursuance  of  combination  of  atockholders  in 
competing  interstate  railroad  from  exercising  power  acquired  by  cor- 
poratioB  through  acquisition  of  stock. 

("J 
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Bjt  7  {n,  SSA).    CommerM  regulation  Include!  wiylgKtion. 

Approved  is  United  StatCB  t.  Union  Bridge  Co.,  14S  Fed.  388,  S91, 
opkoldiig  30  Stat.  11S3,  requiring  Alteration  of  bridges  over  naviga- 
ble waters  on  determination  of  Secretary  of  War. 

BjL  8  (H,  SS5).    Coromeree— ^tate  Inepeetion  laws. 

Approved  in  Amea  v.  Etrby,  71  N.  J.  L.  44S,  SO  Atl.  559,  anti- 
poolMlling  act  of  1898  is  violated  hy  making  wagers  hy  telegraph 
with  peraoni  outside  state,  though  latter  bs  not  violating  own  local 
laws  in  accepting  betsj  Territory  v.  Denver  etc.  B.  B.  Co.,  12  N.  M. 
433,  T8  Pac.  76,  upholding  bide  Inspection  act  of  1901;  Hagan  v. 
Cttj  of  Bichmond,  104  Ya.  732,  3  L.  B.  A.  (N.  6.)  1120,  52  S.  E. 
389,  constmisg  30  BtaC.  1154,  g  19,  relating  to  removal  of  obstine- 
tkns  in  navigable  waters  by  Secretary  of  War. 

SyL  10  (H,  £30),    Constitutional  conitnietion. 

Approved  in  South  Carolina  v.  United  States,  109  V,  8.  440,  50  L. 
S6S,  28  Sup.  Ct.  110,  United  States  may  exact  internal  revenue  tax 
from  dispensing  agents  of  state  which  has  taken  charge  of  liquor 
budnen;  Oemmer  Y.  State,  IBS  Ind.  IBO,  71  N.  E.  482,  SB  L.  B.  A. 
St,  holding  void,  under  Const.,  art.  8,  g  2,  Acts  of  1003,  p.  24,  e.  18, 
postponing  election  of  successors  to  enomerated  oSeen;  Ex  parte 
Anderson,  44  Tex.  Cr.  380,  81  S  W.  076,  city  court  has  no  jurisdic- 
tion to  try  accused  for  alleged  violation  of  state  penal  atatute, 

8yl.  21  (n,  233).    Limit  of  stats  powers. 

Approved  in  Chicago  etc  By.  Co.  v.  Illinois,  20O  U.  8.  584,  50  L. 
WS,  28  8np>.  Ct.  341,  upholding  Illinois  farm  drainage  act  of  1885; 
Jscobeon  v.  UaMaehusetts,  107  U.  B.  25,  40  L.  040,  25  Sup.  Ct.  358, 
spholding  MasaachuBCtts  compulsory  vaccination  act;  Crescent  Liquor 
Co.  V.  Piatt,  148  Fed.  8B8,  holding  void,  as  to  interstate  shipments, 
W.  Va.  Act  1003,  p.  130,  regulating  ihipment  and  sale  of  liqnor 
and  providing  that  agent  of  carrier  delivering  liqnor  to  one  not 
hSTiag  licensa  or  who  hu  not  ordered  it  for  own  use,  deemed  to  b« 
seller  contrary  to  law;  State  v.  Dureiu,  70  Kan.  24,  80  Pac  900, 
upholding  statutes  regulating  liqnor  traffic;  dissenting  opinion  in 
Uebner  r.  New  Tork,  108  U.  S.  73,  49  L.  048,  25  Sup.  Ct.  5S9,  ma- 
johij  holding  void  N.  Y.  Laws  1807,  c.  415,  art.  8,  g  HO,  limiting 
hours  of  employment  in  bakeries.    See  103  Am.  St.  B«p.  868,  note. 

Byl.  22  (n,  230),    Exercise  of  reserved  cougreuional  powers. 

Approved  in  Jaeobson  v.  Massachusetts,  1B7  U.  S.  25,  40  L.  640, 
25  Sup.  Ct.  358,  npholding  Uassachnsetts  compulsory  vaccination  act; 
Dobbins  v.  Los  Augsles,  105  U.  8.  237,  4B  L.  175,  25  Sup.  Ct.  18, 
holding  void  municipal  ordinance  narrowing  limits  within  which 
gasworks  may  be  maintained,  so  as  to  inclnde  property  purehaaed  for 
ttat  purpose;  Northern  Securities  Co.  v.  United  States,  103  U.  S. 
348,  48  L.  704,  24  Sup.  Ct.  436,  upholding  enforcement  of  antitrust 
act  by  federal  decree  enjoining  corporation  organiaed  in  purauanee  of 
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'  combiD&tion  of  Btoekholden  in  competing  Int«ntate  railroada  from 
exercising  power  acquired  b;  corporation  tbroagli  aequIsitioD  of  atoek; 
■  ',  Allen  T.  Seed,  10  OU.  123,  60  Fnc  788,  holding  void  act  of  1393, 
relating  to  change  of  eonntjr  seata  aa  conflicting  with  act  of  Congren; 
ditsentiog  opinion  in  Pabat  Brewing  Co.  v.  Crenshaw,  198  V.  8. 
S9,  49  L.  934,  2S  Sop.  Ct.  G52,  majority  upholding  state  statute  Impos- 
ing inspection  fee  on  malt  liquors  imported  into  state,  as  being 
enacted  within  powen  granted  by  2B  Stat.  313.  Bee  108  Am.  St. 
Bep.  869,  note. 

»  Wheat.  841-385,  S  L  81,  EIBE  t.  SMITH. 

Syl.  2  (n,  24S).    Title  by  permissivo  poaseadon. 

Distinguished  in  Fountain  t.  Iiowiston  Nat.  Bank,  11  Idaho,  407,  83 
Pae.  509,  where  penon  owing  bank  principal  and  interest  on  overdua 
mortgaga  gave  deed  of  premiaes  to  bank  and  took  option  contract  to 
leporchaae,  posaesaion  of  bank  waa  adverse. 

9  Wheat.  325-3S8,  fl  L.  101,  TAYLOB  v.  UABON. 

(H,  240.)  Miscellaneous.  Cited  in  Virginia  etc.  Wheel  Co.  t. 
Harris,  103  Ta.  714,  49  S.  E.  903,  conatming  averment  that  master 
promised  to  repair  machinar;  but  failed  and  "refiued"  to  do  so. 

B  Wheat  409-420,  fl  L.  128,  THB  ST.  JAQO  DE  CUBA. 

Syl.  8  (H,  254).    Maritime  liens— Priority  to  creditors. 

Approved  In  The  Alcalde,  182  Fed.  678,  refusing  lien  to  bank  which 
cashed  master's  drafts  to  pay  crew,  where  master  drew  drafts  after 
reeeiTer  appointed  for  vessel,  thongh  bank  ignorant  of  reeofverahip. 

S7I.  ft  (n,  8S8).    Hypothecation  of  vessel  at  home. 

Approved  in  The  Surprise,  129  Fed.  875,  876,  84  C.  C.  A.  309, 
where  food  enppiies  ordered  by  master  while  In  foreign  port,  owner 
need  not  be  consnlted;  The  New  Brunswick,  129  Fed.  896,  64  C.  C  A. 
825,  lien  for  mpplies  furnished  ssa-gbing  vessel  owned  in  another 
state  cannot  b«  maintained,  thongh  enrolled  at  port  where  sopplies 
furnished,  where  person  furnishing  supplies  not  misled  into  believing 
she  was  domestic  vessel. 

0  Wheat  483-488,  6  L.  140,  BIOGB  v.  TATLOE. 

B7I.  1  (n,  SOS).     Secondary  evidence  of  lost  instrument 

Approved  in  Brown  v.  Earkina,  131  Fed.  66,  6S  C.  C.  A.  301,  in 
action  by  distiller  to  recover  revenue  taxea  illegally  imposed,  evidence 
of  loss  of  record-book  held  innffieienb  to  justify  admission  of  oral 
evidence  of  contenta. 
9  Wheat.  489-SOl,  6  h.  142,  HUGHES  v.  I3)WABD8. 

dyl.  4  (H,  26S).    Deed  absotnte  aa  mortgage. 

Approved  in  Weiseham  t.  Hocker,  7  Okl.  853,  S4  i^ac  465,  where 
deed  absolute  given  in  security  (or  debt,  and  grantee  at  same  time 
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•zeented  kgreement  to  reeoiiTef  on  payment  of  debt  seeored,  it  ia 
mortgage. 

SyL  T  (n,  268).    Ptesomption  of  diieharge  of  rooitgage. 

Approved  in  Woodlief  v.  Weater,  136  N.  C.  166,  46  S.  E.  579,  mort- 
gagee may  foreclose  by  aetioD  brought  within  foar  months  after  death 
of  life  t«iuuit,  though  laat  payment  on  mortgage  debt  made  more  than 
ten  yean  prior  to  date  of  aoit. 

8yL  8  (n,  269).    Mortgagee— Be eordati on  u  notice. 

Approved  in  Lefmann  v.  Brill,    14S  Fed.  48,  wife  who   recovered 
decree  againat  hasbaad  in  maintenance  anit  which  awarded  hei  epe-    . 
eiile  property,  including  realty  which  husband  had  previously  mort- 
gaged, cannot  avoid  mortgage  aa  fraudulent  conveyance. 

«  Wheat.  S02-S15,  6  L.  145,  STEPHENS  v.  McCABGO. 

QyL  1  (n,  272).    Pleading — Awertion  of  aeveral  titlee. 

Approved  in  Weitinghouee  Air  Brake  Co.  v.  Eansa*  City  S.  By. 
Co.,  137  Fed.  32,  union  of  cause  at  action  npon  mechanic's  lien  and 
eaoae  of  action  upon  equitable  preference  in  bill  to  enforce  same 
demand  against  uma  property  doee  not  render  pleading  multifariou. 

9  Wheat.  615-525,  «  L.  149,  LOTE  v.  SIUMS. 

8yL  1  (H,  272).    Ejectment — Possession  in  plaintiff. 

Approved  in  UcGuire  v.  Blonnt,  199  U.  B.  144,  50  L.  128,  26  Snp. 
Ct.  1,  argnende. 

9  WheaL  527,  528,  6  Ii.  151,  PEYTON  v.  BOBEBTSON. 

Syl.  1  (n,  272).    Beplevin — Amount  in  controversy. 

Approved  in  Oravee  t.  Thompson,  85  Wash.  286,  77  Pae.  389,  In 
setion  for  recovery  of  personal  property,  alleged  damages  for  deten- 
tion tfiereof  cannot  be  added  to  value  of  property  tar  purpose  «f 
determining  appellate  jorisdletion. 

«  Wheat  632-687,  6  lu  152,  SMITH  v.  McTVEB. 

ByK  1  (II,  275).    Fraud  tried  at  law  ban  equity. 

Approved  in'  Levin  v.  Northwestern  Nat.  Ins.  Co.,  146  Fed.  77, 
in  aetdoa  at  law  In  federal  court  on  insurance  policy,  award  of  ar- 
bitraton,  fixing  amount  of  plaintiff's  loss  made  In  accordance  with 
proTisiont  of  policy  and  pleaded  by  defendant,  cannot  be  impeached 
for  fraud. 

9  Wheat  SS7-640,  6  L.  154,  UOLLAN  ▼.  TOBBANCE. 
SyL  1  (H,  279).    Federal  Jurisdiction  not  deveatable. 
Approved  In  Ifntnal  Life  Ins.  Co.  v.  Blair,  130  Fed.  97S,  where, 
equity  obtained  jurisdiction   of  persons   and   subject   matter   of  suit 
to  easeel  insurance  policy  for  fraud  prior  to  insurer's  death,  faet 


sdbvGoOgIc 


9  Wbeat.  6S3-598  NotM  on  U.  3.  B«poTtB.  n 

that  InsiiTed  died  before  anawer  and  that  action  at  law  Immediatelr 
brought  on  policjr  doea  not  deprive  equi^  court  of  juriadletion. 

BjL  8  (n,  281).    Federal  eonrta— Action  by  indorsee. 

Approved  In  Kolza  t,  Hoadlej,  200  V.  8.  83,  60  L.  381,  M  Sup. 
Ct.  220,  applying  rule  to  auit  to  foreclose  trust  deed,  where  bill  atsa 
prayed  cancellation  of  release  to  grantor  for  fraud;  ntah-Nevada 
Co.  V.  De  Lamar,  133  Fed.  121,  122,  66  C.  C.  A.  179,  applying  rul» 
to  suit  by  assignee  of  oral  contract  to  recorer  money  dne  thereon. 

B  Wheat.  553-535,  6  L.  158,  CATLETT  t.  BBODIE, 

SyL  1   (n,  2S3].     Bond  intended  as  sapersedeaa. 

Distinguished  in  Cook  v.  Smith,  67  Kan.  55,  TS  Pac.  SS5,  In  action 
on  bond  conditioned  for  payment  of  damagea  occasioned  by  stay  of 
money  judgment  allegation  that  debtor  insolvent  when  judgment 
rendered  no  baais  for  anfaatantial  damages. 

g  Wheat.  SOE-573,  6  L.  161,  EEBB  v.  UOON. 

Syl.  1  (II,  287).     Law  governing  land  tranaten. 

Approved  in  Kane  t.  Lnekman,  181  Fed.  BIT,  applying  rale  t» 
contract  for  sale  of  cowa  in  exchange  for  farm;  Suecesaion  of  Hob- 
ling,  114  La.  299,  38  So.  174,  validity  of  will  made  in  Lonisiana  by 
citizen  thereof  deviaing  realty  in  Uiesissippi  is  governed  by  laws 
of  latUr. 

8yl.  S  (II,  888).    Bnit  by  foreign  administrator. 

Approved  in  Uoore  v.  Petty,  135  Fed.  673,  68  C.  C.  A.  306,  ex- 
ecutor may  sue  in  another  state  to  recover  from  bis  agsnts  pro- 
ceeds of  sale  of  realty  belonging  to  decedent's  estate.  Sea  113  Am. 
Bt-  Bep.  B13,  note. 

9  Wheat  679-581,  0  L.  165,  UNITED  STATES  t.  PEEEZ. 

SyL  1  (n,  291).    Discretion  to  discharge  jury. 

Approved  in  State  v.  Eeerl,  S3  Mont.  611,  613,  S17,  85  Pae.  863, 
864,  866,  discharge  of  jury  for  failure  to  agree  la  not  once  in  jeo- 
pardy; dissenting  opinion  in  Kepner  v.  United  States,  19S  U.  8.  135, 
49  L.  ISQ,  84  Sup.  Ct.  797,  majority  eannot  appeal  from  acquittal 
in  eonrt  of  first  instance  in  Philippines. 

9  Wheat.  S81-5SS,  6  L.  166,  BENNEB  v.  BANE  OF  COLUUBIA. 

ByL  7  (n,  296).    Parol  to  vary  writing. 

Approved  In  Cndahy  etc.  Co.  v.  State  Nat,  Bank,  134  Fed.  545,  67 
C.  C.  A.  662,  provision  for  payment  of  attorney's  fees  in  case  note 
is  not  paid  at  maturity  does  not  destroy  negotiability  of  note  other- 
wise negotiable;  Lillard  v.  Eentncky  Dist.  etc.  Co.,  134  Fed.  174, 
67  C.  C.  A.  74,  where  contract  was  to  deliver  diitillery  slop  at  eat- 
tla  feeding  lot  supplied  by  distiller,  evidence  of  custom  that  lot  ba 
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•applied  b^  distilleiy  with  nitable  pens  equipped  with  pipei  and 
trougha  is  admiuible. 

S7I.  13 '(H,  301).    Seeondaiy  avideDce  of  lost  docnmeiit. 

Approved  in  Brown  t.  Harkins,  131  Fed-  66,  65  C.  C,  A.  301,  re- 
fuiing  aeeoniaxy  evidence  of  eontentB  of  recoid-book  in  Action  b/ 
diatiller  to  recover  revenne  tax  wrongfully  imposed. 

»  Wheat.  016-619,  «  L.  174,  THS  UONTE  ALLEOBB. 

SjL  4  (H,  SOT).    No  warranty  in  jndieial  aalee. 

Approved  in  English  t.  Otis,  129  Iowa,  560,  101  N.  W.  BBS,  pnr- 
ehasers  of  property  at  axecntioa  sale  are  not  pnrehaaera  in  good 
faith  within  Code,  J  3797. 

9  Wheat.  651-858,  6  L.  182,  WALTON  v.  UNITED  STATEa 
Sjt  7  (n,  809).  Mode  of  taking  and  noting  exeapUons. 
Approved  in  Uontana  ICin.  Co.  r.  St.  Looit  et«,  Co.,  147  Fed.  M8, 
where  Judge,  after  initmcting  Jnr;  bat  before  sending  them  out,  re- 
tired to  ehambera  with  counsel  and  there  heard  and  allowed  ex- 
ceptions, ha  need  not  afterward  allow  further  exceptions;  Lengelsen 
T,  IfeOregor,  16S  Ind.  £68,  70  N.  E.  £49,  bill  of  exceptions  not  signed 
nntil  after  term  nor  within  time  fixed  by  court,  not  considered  on 
appeal,  thoogh  failure  to  sign  in  time  due  to  judge's  absence. 

Distinguished  In  Traej-  ▼.  Carver  Coal  Co.,  57  W.  Yn.  993,  60  S. 
E.  887,  where  skeleton  bill  of  exceptions  does  not  refer  to  evidence 
as  tTanseribed,  such  evidence  cannot  be  certified  and  identified  thirty 
days  after  adjournment. 

•  Wheat.  680-719,  6  L.  189,  IHLLEB  v.  STEWABT. 

S7I.  1  (n,  814).     Surety's  liability — Extension  by  Implication. 

Approved  in  Zeigler  v.  Hallaban,  131  Fed.  209,  6ff  C.  C.  A.  1,  where 
defendant  guaranteed  lease  and  before  tenant  took  possession  con- 
tract modified  without  surety's  knowledge  by  insertion  of  provision 
that  in  event  of  destmetion  of  premises  lease  Bfaonld  be  void,  there 
was  material  alteration;  National  Surety  Co.  v.  United  States,  129 
Fed.  72,  63  C.  C.  A.  51S,  bond  of  letter-carrier  for  discharge  of  duties 
imposed  by  postal  laws  or  rules  of  postoffice  department  makes  surety 
liable  for  theft  of  registered  package  by  carrier  where  duty  of  regis- 
tering was  imposed  after  execution  of  bond;  Orleans  etc.  By.  Co.  v. 
International  Const.  Co.,  113  La.  413,  37  So.  11,  surety  on  railroad 
eonatmctioD  contract  released  by  change  in  principal  contract  with 
his  consent;  City  of  Butte  v.  Cook,  29  Mont.  94,  74  Pae.  69,  where 
names  of  two  sureties  appear  in  body  of  bond,  wbich  is  signed  by 
one  only,  there  is  notice  to  obligee  aufScient  to  permit  defense  by 
snrety  signing  that  liability  conditioned  on  both  signing;  Lowe  v. 
City  of  Onthrie,  4  Okl.  300,  44  Pac.  202,  sureties  on  city  clerk's  bond 
Bui  liable  for  payment  of  liquor  licenses  to  him,  where  law  requirei 
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paymeDt  to  eit;  trBunrer;  QrifStli  r.  Newell,  M  8.  0.  SM,  4S  8.  E. 
260,  surety  not  bonnd  bj  action  of  piineipal  In  miving  coudltiou  in 
eontTact;  Stern  t.  Sawyer,  78  Tt.  11,  12,  US  Am.  St.  Bep.  894,  01 
AtL  3S,  where,  pending  term  of  lease,  Ibbbot  Bold  portion  of  property 
'With  lestee'f  consent  but  without  consent  of  leseee'a  aareties,  Buretfoa 
discharged. 

Distin^uiahed  In  Segari  t.  Muiei,  116  Ia.  1030,  41  Bo.  247,  mera 
change  in  aite  of  dwelling  to  be  eonstmcted  from  one  place  to 
Another  in  same  sqaare  does  not  discharge  surety  of  contractor. 

Syl.  S  (n,  32S).    Burety'a  contract  strictly  construed. 

Approved  in  United  States  ▼.  Kanhoa,  147  Fed.  IBS,  where  defend* 
ants  liable  on  poatmaster's  bond  requested  and  received  extension  of 
time  from  inspector,  who  granted  it  on  condition  that  they  execute 
note  for  amount  to  United  States,  note  was  unanthoriMd  and  void; 
Hanatee  County  eto.  Bank  v.  Weatherly,  144  Ala.  SSS,  39  So.  BBS, 
where  guaranty  for  payment  of  oranges  waa  conditioned  that  bill 
of  lading  be  eertifled  that  oranges  sound  when  loaded  and  shipped, 
guarantor  not  liable  on  certifleate  tliat  oranges  sound  when  loaded; 
Ida  County  Sav.  Bank  v.  Seidensticker,  128  Iowa,  C8,  102  N.  W.  822, 
bond  given  by  bank  cashier  during  first  year  of  election  not  binding 
OB  sureties  for  def alcations  subsequent  to  flrst  year,  where  he  waa 
elected  annually. 

»  Wheat.  720-738,  0  L.  IM,  UNITED  STATES  V.  KIBKPATEICK. 

Syl.  4  (n,  327).    Laches  not  imputed  to  government. 

Approved  in  American  Bonding  Co.  v.  Spokane  Building  ete.  Co., 
130  Fed.  740,  05  C.  C.  A.  121,  where  application  for  fidelity  insurance 
by  building  and  loan  society  stated  that  secretary  derived  anthoritf 
from  board  of  trustees,  knowledge  on  part  of  president  that  secretory 
waa  indebted  to  so<dety  at  time  policy  iisned  is  not  imputable  to 
•ocie^  without  proof  of  knowledge  by  board,  so  as  to  constitnta 
breach  of  warranty  that  secretary  was  not  indebted;  Christie  Street 
Com.  Co.  V.  United  States,  129  Fed.  S09,  statements  made  by  depart- 
mental officers  to  claimant  for  tax  alleged  to  have  been  paid  nnder 
duress,  to  efCect  that  claim  had  been  certified  favorably,  do  not  estop 
government,  so  as  to  avoid  operation  of  limitations;  Smith  v.  United 
Statea,  5  Ariz.  04,  65,  4S  Pac.  343,  344,  applying  rule  in  action  on 
bond  of  receiver  of  land  district;  Silver  v.  Indiana  State  Board,  35 
Ind.  App.  462,  72  N.  E.  838,  applying  rule  In  action  against  school 
board  on  contract  for  school  books;  Lake  Co,  v.  Nellon,  44  Or.  20, 
74  Ffie.  214,  failure  of  tax  collector  to  turn  over  collections  to 
treasurer  every  thirty  days  u  required  by  law,  not  presumptiva  of 
conversion.    See  101  Am.  St.  Bep.  149,  152,  note. 

Syl.  S  (II,  333).    Application  of  payments  by  debtor. 

Distinguished  in  First  Hat.  Bank  t.  National  Surety  Co.,  130  Fed. 
403,  M  L.  B.  A.  777,  04  a  0.  A.  601,  where  surety  company  gav* 
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bmnk  bond  agaioat  Ion  bj  diahoneat  employeea  for  one  jrear,  mnd  book* 
keeper  falaely  inereued  depoaitor'i  balance,  ao  that  be  OTerdrew, 
irbeie  before  bookkeeper 'a  emploTment  depodta  exceeded  ebeckt, 
•nretf  not  liable. 


B7L  S  (H,  340).    Federal  jnriadietioD— Caaa  defined. 

Approved  in  Uadisonvilla  Traction  Co.  r,  St.  Bernard  Hin.  Co., 
106  U.  8.  246,  49  L.  460,  25  Sap.  Ct.  251,  proceeding  for  taking  land 
bj  eminent  domain  aathoriied  b7  K7,  Bt.,  |§  835-839,  la,  when  re- 
•quiate  diversity  of  citizenahip  eziata,  removable  to  federal  eonrt; 
Low  Foon  Tin  v.  UDited  Btates  etc.  Conmr.,  145  Fed.  796,  proceed- 
ing for  departatiOQ  of  Cbinese  laborer  not  having  certificate  la  not 
criminal  proMeding,  and  government  ma^  aweax  sndi  Chinese  U  wit- 
ncea  againit  himself. 

Sjh  7  (II,  342).    Federal  qaestion. 

Approved  in  Carroll  t.  Qreenwieh  ]bia.  Co.,  109  tl.  B.  400,  90  L. 
«9,  26  Sap.  Ct.  66,  upholding  lovra  Code  1897,  )  1754,  prohibiting 
combinations  among  insurance  companiea  as  to  rates,  commiMiona  or 
Banner  of  doing  business. 

Sjl.  9  (n,  344).    Suit  againit  atate. 

Approved  in  Uiocene  Ditch  Co.  ▼.  ICoore,  ISO  Fed.  403,  upholding 
Tight  to  vacate  decree  during  term;  Burke  v.  Snivel^,  208  HI.  137,  70 
H.  E.  320,  upholding  anit  to  restrain  canal  commisHioners  from  ap- 
plying sum  Kppropiiated  to  maintenance  of  canal,  as  not  suit  against 
*Ute;  Sanders  v.  Sazton,  182  N-.  T.  470,  481,  108  Am.  St.  Bep.  82«, 
75  N.  E,  529,  S30,  in  action  against  land  commissioner  and  comp- 
troller to  set  aside  tax  deed  to  state,  state  is  necessary  party,  and 
*etion  cannot  be  maintained;  Cincinnati  Board  of  Education  t.  Velk, 
72  Ohio  St.  486,  74  N.  E.  650,  board  of  education  not  liable  in  tort 
in  its  corporate  capacity.  See  notea,  108  Am.  St.  Bep.  834;  101 
Am.  St.  Bep.  104. 

ByL  10  (H,  348).    Judicial  power  affects  will  of  legislature. 

Approved  in  Johnson  v.  Tmsteea  of  Hampton  Inst.,  105  Va.  S23, 
■54  S.  E.  32,  bill  doea  not  lie  to  enjoin  county  treasurer  and  commia- 
•ioner  to  enjoin  collection  of  taxes  assesaed. 

SjL  18  (II,  350).    Suit  against  foreign  sovereign. 

See  108  Am.  Bt.  Bep.  832,  note. 

8yL  13  (II,  351).    Injunction  againet  transfers. 

Approved  in  Currie  v.  Jones,  138  H.  C,  190,  SO  B.  E.  561,  uphold- 
ing restraining  order  to  prevent  disposal  of  corporate  shares  in  a»- 
tion  to  recover  them;  In  re  Beim,  111  La.  E59,  35  Bo.  74fl,  amuendo. 
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Byl.  14  (n,  3S2).    Decree  against  itatt  officer. 

See  lOS  Am.  St.  Bep.  831,  note. 

S7I.  15  (n,  352).    Void  lUtnta  no  protection. 

Approved  in  Board  ot  Edaeation  etc.  t.  Territory  Okl.,  IS  OU.  S97, 
70  Pac.  796,  enjoining  commiaaionera  for  location  of  normal  school 
from  misappropriating  public  moneTS. 

Syl.  16  (n,  353).    Injanction  against  state  olBeer. 

Approved  Id  Soatliem  By.  Co.  ▼,  Oreensboro  Ice  ft  Coal  Co.,  134 
Fed.  93,  upholding  federal  JDrisdiction  over  suit  to  enjoin  state  cor- 
poration commission  from  enforcing  order  alleged  to  interfere  with 
interstate  commerce.    See  108  Am.  St.  Bep.  S3S,  note, 

S7I.  21  (n,  3E9).     State  tax  on  federal  agencies. 

Approved  in  dissenting  opinion  in  Sooth  Carolina  t.  United  States. 
199  U.  S.  452,  460,  50  K  266,  2T1,  26  Snp.  Ct.  110,  United  States  may 
exact  revenae  license  from  dispensing  agent  of  state  wliich  has  taken 
ehargfl  of  liquor  business. 

Byl,  23  (n,  363),     Plaintiffs'  right  to  iue. 

Approved  in  Pilhiol  v.  Tomey,  194  U.  S.  860,  48  L.  1017,  24  Snp. 
Ct.  6S8,  averments  In  complaint  in  ejectment  that  defendant's  pos- 
session rests  upon  infraction  by  United  States  of  treaty,  and  upon 
a  taking  ot  private  property  withont  compensation,  do  not  give  cir- 
cuit court  jnrisdictioD  where  averments  respecting  plaintiff's  title  do 
not  show  ease  within  federal  jurisdiction. 

Syl.  25  (n,  364).    Attorney's  appearance  presnmes  anthority. 

Approved  in  Hatfield  ▼.  King,  131  Fed.  794,  applying  mle  in  eon- 
tempt  proceeding  against  attorneys  who  colluded  in  representing 
parties  in  feigned  suit. 

9  Wheat.  904-014,  6  L.  244,  BANS  OF  UNITBD  STATES  V.  FLAS1S 
EBS'  BANK. 
Syl.  4  (n,  368),     Govamment  becoming  partner. 
Sea  notes,  101  Am.  St  B«p.  188;  101  Am.  SL  Bep.  lU. 
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10  Whwt.  1-GO,  6  L.  2B3,  WATUAN  t.  SODTHABD. 

87I.  3  (n,  372).    Jnriidietioii  eontinnet  till  utiafaetioB. 

Approved  in  Seeuritj  TniBt  Co.  t.  Union  Trait  Co.,  134  F«d.  SOZ, 
Bev.  Bt.,  {  TSO,  prohibitiog  reatraining  of  itats  court  proee«dinga, 
probibita  restraint  of  execution  sale. 

S7I.  4  (n,  373).    roUowing  atata  practiee. 

Approved  in  Holden  t.  Stratton,  198  U.  B.  214,  49  L.  1022,  2S  Sup. 
Ct.  656,  exemption  of  life  iusnranee  policies  ouder  bankrupt  act  of 
1698,  I  6,  where  the^  are  exempted  bjr  atate  law,  ii  not  qnalified  by 
I  7(Mu 

S7I.  5  (S,  977).     State  lawi  mles  of  dectsiona. 

Approved  in  ImporterB*  etc.  Bank  v.  Ljong,  134  Fed,  512,  nnder  nil* 
of  eirenit  eoort  for  eastern  district  of  Fennajlvania  on  rule  to  show 
csuae,  testimony  may  be  taken  bj  depositian. 

871.  9  (n,  379).    State  mitimns  law  in  civil  cases. 

Approved  in  King  v.  Davis,  137  Fed.  236,  241,  Ta.  Code,  18ST,  S 
3366,  providing  that  no  lis  pendens  binds  bona  flde  porchaser,  unless 
memorandum  filed  in  office  of  clerk  of  coort  where  land  lies,  does  not 
apply  to  federal  eonrta. 

87I.  10  (H,  3S0).    Delegation  of  powera. 

Approved  in  United  States  v.  Uatthevra,  146  Fed.  307,  holding  void 
30  Stat.  34,  making  it  criminal  ta  violate  rules  thereafter  made  by 
Secretary  of  Interior  for  protection  of  forest  reservations;  King  v. 
Concordia  Fire  Ins.  Co.,  140  Hich.  268,  103  N.  W.  620,  holding  void 
Comp.  Laws  1S9T,  S!  5170-5179,  empowering  commission  to  draft 
standard  form  of  policy,  with  power  to  alter  it,  and  to  fix  time  when 
ose  of  policy  should  become  obligatory. 

SyL  11  (n,  382).    likw  governiDg  contracts. 

Approved  in  Home  Land  etc.  Co.  t.  McNamara,  145  Fed.  1ft,  cob- 
tract  made  in  Ulinois  for  purchase  of  cattle  then  in  Montana,  to  be 
there  delivered,  is  governed,  as  to  damages  tor  its  breaeh,  by  law  of 
Ifoutana;  Uidland  etc.  Co.  v.  Solomon,  71  Ean.  187,  79  Pac.  107S, 
bond  and  mortgage  on  land  bere,  governed  by  its  terms  by  Colorado 
laws,  ia  enforceable  here,  tbongh  intereat  would  bs  higher  than  al- 
lowed by  local  laws. 

183] 
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W  Wheat.  51-BB,  «  L.  2M,  UNTTBD  STATES  BANK  t.  HALHTEAD. 

87I.  2  (II,  383).    State  piactiee  in  federal  court. 

Approved  in  King  r.  Davis,  137  Fed.  241,  Ta.  Cod«,  |  SSflfl,  pro- 
viding that  DO  lia  penden*  binds  bona  fide  purchaser  of  realty  anleai 
nemorandntn  filed  In  office  of  clerk  of  eonrt  i&  eonnty  where  land 
Um  does  not  apply  to  federal  eonrts. 

10  Wheat.  fiO-lSS,  «  L.  268,  THE  ANTELOPE. 

S7L  S  (n,  890).    Ezeention  of  foreign  penal  laws. 

Approved  in  Schick  v.  United  State^  195  U.  B.  70,  49  L.  lOS,  24 
Bop.  Ct.  826,  State  v.  Warner,  197  Uo.  658,  94  S.  W.  964,  and  Caief 
V.  St.  Louis  Transit  Co.,  110  Ho.  App.  268,  91  S.  W.  4S1,  all  arguendo. 

10  Wheat.  140-lSS,  6  L.  EST,  THOMAS  v.  HABVET'S  HEIB8. 

87I.  1  (n,  SSS).    Equity— Time  to  file  bill  of  review. 

Approved  in  In  re  Holmes,  142  Fed.  304,  tins  within  which  petition 
tor  revision  in  matter  ot  law  nnder  Bankrupt  Act,  {  24b,  of  appeal- 
able  order,  is  limited  b7  time  fixed  by  bankruptcy  law  for  appeal; 
Jorgeusen  v.  Tonng,  136  Fed.  S81,  69  C.  C.  A.  E22,  bill  of  review  in 
court  of  equity  not  filed  nntU  two  years  after  entry  of  jodgment  in 
original  suit  entered,  and  until  after  time  tor  appeal  had  expired, 
is  too  late;  Watkinson  v.  Watkinson,  OS  N.  J.  Eq.  041,  042,  60  AtL 
935,  bill  of  review  cannot  be  filed  after  lapae  ot  three  years  from 
final  decree. 

10  Wheat.  152-lSl,  6  L.  889,  ELUENIWBF  r.  TATLOB. 

Syl.  1  (IT,  395).    Following  itate  at'tutory  conitmctlon. 

Approved  is  York  v.  Waahbnrn,  120  Fed.  507,  64  C.  C.  A.  182,  ap- 
plying role  in  determining  invalidity  of  lease  of  realty  under  state 
statute  of  frauds;  Alaska  Commercial  Co.  v.  Debney,  8  Alaska,  328, 
arguendo. 

10  Wheat.  102-204,  6  L.  800,  UeCOBMICE  v.  SULLITAN. 

Byl.  1  (n,  408).    Federal  jnriadletion  must  appear. 

Approved  in  Biverdale  Cotton  Uills  v.  Alabama  ate.  Mfg.  Co.,  lOS 
n.  S.  197,  49  L.  1016,  2S  Sup.  Ct  629,  federal  eonrt,  which  has  decreed 
foreclosure  in  suit  in  which  diverse  eitizeuship  was  admitted  and 
property  described  as  lying  in  state,  may  by  ancillary  suit  restrain 
attack  on  purchaser 'a  title  Dodet  decree,  by  state  suit  brought  by 
party  to  original  suit,  which  proceeds  on  theory  that  by  reason  of 
own  untruthful  admission  of  citizenship,  federal  eonrt  assumed  jnri*- 
diction;  Edelstein  t.  United  States,  140  Fed.  638,  jndgmenU  of  bank- 
ruptcy eonrt  impart  absolute  verity  unleea  reversed;  Bidge  v.  Uanker, 
138  Fed.  602,  07  C.  C  A.  S96,  decree  agaiuat  receiver  of  another  court 
is  not  nuUity  which  may  be  collaterally  attacked  merely  beeansa 
record  does  not  affirmatively  show  leave  to  sue;  Boii-Lewin  v.  Ooold, 
111  m.  S87,  71  N.  £.  1020,  where  bankruptcy  petition  attempted  U 
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ehBTge  propw  residence  of  petitioner  in  district,  and  coart  adjudged 
him  bankmpt,  it  ii  piesumed  on  collateral  attack  (hat  conrt  heard 
evidence  aa  to  reeidence;  Cobe  v.  Biekettv,  111  Uo.  App.  113,  85  8. 
W.  13S,  where  after  rait  to  dissolve  loan  asBoeiation  in  federal  eonrt, 
state  court  attempted  to  transfer  jarisdiction  in  previous  timilBr  niit 
to  federal  eonrt,  which  rendered  decree  of  sate  of  asaets,  which  waa 
never  reversed,  decree  not  collaterally  eHsailable  by  association's 
debtor  in  snit  by  purchaser  of  assets. 

Syl.  3  (II,  ilE).    Law  governing  land  sales. 

Approved  in  Sontheni  Pse.  Co.  v.  Western  Pae.  By.  Co.,  144  Fed. 
179,  CDnstming  Oakland  waterfront  grant;  Kane  v.  Lnekman,  Ul 
Fed.  618,  applying  role  in  snit  for  specific  performance  of  contract  to 
•zchange  cows  lor  land;  Sueeeesion  of  Haeling,  114  La.  SS0,  88  Bo. 
174,  validity  of  will  made  in  X/oniaiana  by  citicen  thereof  beqaeath- 
ing  realty  aitnated  in  Mississippi  is  governed  by  lawe  of  latter;  Fen- 
derson  v.  Uissonri  Tie  etc.  Co.,  104  Mo.  App.  295,  78  B.  W.  8E0,  dnly 
authenticated  record  of  foreign  wiil  affords  no  preanmption  that  it 
waa  duly  proved,  so  as  to  diapenfle  with  proof  of  •aeli  facts  in  np- 
port  of  title  to  land  depending  thereon. 

10  Wheat.  S04-S15,  Q  L.  303,  WBIGBT  t.  DENN. 

ByL  1  <n,  414).    Devise'  for  life. 

Approved  in  McCaffrey  v.  Mauogne,  106  U.  B.  500,  40  L.  Q02,  SS 
8np.  Ct  310,  where  testator  dlaposea  of  whole  estate  to  heirs  u  dev- 
Imcs  equally,  th^  take  fee  in  lands. 

10  Wheat.  £46-805,  6  L.  314,  UNTTEB  STATES  v.  MOBBIB. 

8yl.  3  (II,  416).    BemissioB  of  forfeitnrea. 

Approved  in  Marvin  v.  Tront,  100  U.  S.  226,  50  L.  162,  20  Snp.  Ct. 
31,  upholding  Ohio  Bev.  St.,  J  4275,  anthorisiug  action  to  rabject 
building  knowingly  permitted  to  be  used  for  gambling  pnrposea  to 
payment  of  Judgment  obtained  by  informer  for  recovery  of  money 
lost  by  play;  Walker  t.  Qlobe  Newspaper  Co.,  140  Fed.  309,  Bev. 
6L,  {g  4066,  4070,  do  not  take  away  right  of  owner  of  copyrighted 
map  to  recover  damages  for  infringement. 


Byl.  2  <n,  422).    LiablUty  tor  loss  by  forgery. 

Approved  in  Kenneth  Inv.  Co.  v.  National  Bank,  108  Mo.  App.  610, 
77  8.  W.  1O03,  applying  principle;  Troll  v.  Sanerbam,  114  Uo.  App. 
827,  89  S.  W.  see,  where  there  were  many  deeda  of  trust  with  same 
trustee  on  certain  property  and  holder  of  one,  after  purshasing  prop- 
er^ on  foreclosure,  released  his  deed,  believing  junior  lienbolder  bad 
BO  lieu,  release  canceled  for  mistake;  Ford  v.  People's  Bank,  74  3.  C. 
183,  54  8.  E.  205,  determining  right  of  holder  of  forged  draft  to  n- 
tain  money  obtained. 
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10  Wheat.  367-399,  0  L.  343,  DE  WOLF  v.  JOHNSON. 

Sj\.  1  (n,  480).    Law  governing  loans. 

Appioved  in  In  n  Worth,  130  Fed.  930,  nnder  Iowa  Code,  1897,  | 
3041,  making  usDriout  contract  voidable  only  to  extent  of  naarioa* 
intereBt,  creditorg  of  b&nkrapt  cannot  set  np  defense  of  uaazj  against 
claim  of  another  creditor;  Midland  etc.  Co.  r.  Solomon,  71  Ean.  1S9, 
7B  Pae.  1079,  bond  and  mortgage  on  land  here  governed  bj  its  terms 
by  laws  of  Colorado  is  enforceable  here  though  interest  would  be 
higher  than  allowed  hj  local  laws;  Tiower  Bros.  Co.  v.  Hamilton,  179 
Uo.  225,  77  S.  W.  1087,  where  Uissonrian  goes  to  lender  in  Eansaj 
and  executes  note  payable  there  and  secured  by  mortgage  on  eattle 
In  Uissonii,  which  is  recorded  in  latter  state,  both  note  and  mortgage 
■re  Kansas  contracts;  Benjamia  Bank  v.  Doherty,  48  Wash.  328,  84 
Pac.  676,  where  note  valid  in  state  where  execnted,  fact  that  its 
payment  was  secnred  by  mortgage  on  property  in  Washington  did  not 
render  it  subject  to  nsniy  laws  of  Washington. 

Syl.  7  (H,  430).    Plea  of  nsnry  is  personal. 

Approved  in  Lefmann  t.  Brill,  148  Fed.  49,  where  wife  1b  mainte- 
nance suit  made  mortgagee  of  husband  a  party,  but  court  in  award- 
ing her  husband 's  interest  in  mortgaged  property  refused  to 
pass  on  validity  of  mortgage  but  dismissed  mortgagee's  eroag. 
petition,  his  mortgage  not  haring  matured,  decree  not  bar  to 
subsequent  foreclosure;  Id  re  Worth,  180  Fed.  981,  under  Iowa 
Code  1807,  i  3041,  making  oiurioua  contract  voidable  only,  to  ex- 
tent of  usurious  interest,  creditors  of  bankrupt  cannot  let  np  de- 
fenae  of  nsnij  against  claim  of  another  creditor;  Barney  v.  Pontine 
Surety  Co.,  181  Mich.  196,  91  N.  W.  14S,  aasignae  of  contract  cannot 
avail  himself  of  defense  of  nniry. 

10  Wheat.  449-454,  0  L.  363,  DAT  v.  CHISU. 

Syl.  1  <II,  4S8).  Warranty — ^Eviction  by  paranount  title. 
I  Approved  in  Pabit  Brewing  Co.  v.  Thorlay,  14C  Fed.  ISB,  where 
defendant  obtained  permission  to  eonstmet  vault  in  street  subject  to 
revocation  when  space  required  for  public  improvement,  and  leased 
premises  with  appurtenances  and  later  vault  permit  canceled,  mak- 
ing property  leased  nnilt  for  purpose  intended,  defendant  liable  for 
breach  of  eovenant  for  quiet  enjoyment. 

10  Wheat.  46St47S,  6  L.  867,  DABBT'B  LESSEE  t.  ICATEB. 

Sjl.  1  (II,  440).    Lex  rel  sitae  governs  devise  of  lands. 

Approved  In  Bnceesslon  of  Hssling,  114  La.  S9S,  38  Bo.  174,  validity 
•f  wiU  made  in  Louisiana  by  citisen  thereof  devising  land  in  Wlii 
lisip^  It  fovemed  by  law  of  lattot. 
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II  Wkcftt.  59-78,  e  L.  419,  ETTINO  t.  BANK  QV  umxED  STATES. 

Sjrl.  3  (H,  4S0).    AfBrmavee  on  divirion  of  court. 

Approved  in  dUaeatiiig  opinion  in  Wslling  v.  Bown,  9  Idaho,  T4S, 
7fl  Fftc  321,  majority  deciining  to  reopen  qnestion  of  validity  of 
■Utnte  wbere  intereate  have  become  settled  nnder  prior  decisions. 

fifl.  4  (n,  450}.    Corporation's  Eabilify  for  agent's  reprsMntations. 

Approved  in  Sherman  v.  Harbin,  12S  Iowa,  182,  100  N.  W.  631, 
where  fidelitj  bond  of  president  of  mntnal  life  asBoeiation  filed  pur- 
suant to  statute  and  soeiety  not  called  on  by  surety  for  information 
eoneeniing  president's  past  conduct,  association  not  guUty  of  frand- 
nlent  concealment. 

11  Wheai  78-102,  «  L.  423,  BBOOKS  v.  MAEBUBT. 

SyL  e  <n,  453).    Stare  decisis. 

ApproTed  in  Harwood  v.  Wentworth,  4  AriE.  401,  42  Pae.  1031, 
journals  of  two  houses  are  inadmissible  to  show  that  parts  of  bill, 
H  passed  by  two  houses,  were  omitted  from  enrolled  bill,  as  signed 
by  presiding  officers  and  governor. 

(n,  4S1.)  Miscellaneous.  Cited  in  Coney,  Island  Co.  v.  Dennao, 
149  Fed.  692,  no  error  to  refuse  requested  instruction  which  is  not 
«utirely  correct, 

II  Wheat.  103-134,  6  L.  429,  HABDING  v.  HA2n)T. 

SyL  3  (n,  4S6).    Cancellation— Deeds— Undue  inflncnce. 

Approved  in  Shevlin  v.  Shevlin,  96  Uinn.  412,  105  N.  W.  203,  ap- 
plying role  in  action  to  set  aside  contract  for  transfer  of  stock  made 
by  younger  brother  with  elder  brother  on  groand  of  fraud. 

SyL  6  (H,  458).    Beport  of  master— Failure  to  except. 

Approved  in  Fordyce  v.  Omaha  etc.  B.  B.  Co.,  145  Fed.  S57,  follow- 
ing rule;  Butler  ▼.  Georgia  etc.  By.  Co.,  119  Oa.  981,  47  8.  E.  321, 
neglect  of  party  excepting  to  master's  report  to  point  out  by  refer- 
«uee  to  auditor's  brief  of  evidence  those  portions  of  evidence  relied 
on  is  sufficient  reason  for  disapproval  of  exceptions. 

Distinguished  in  dissenting  opinion  in  Markey  v.  State,  47  Fla.  54, 
S7  So.  62,  majority  holding  where  order  appoints  one  to  take  testi- 
mony in  divorce,  but  faUs  to  designate  him  by  any  otDclal  titl^  he  haa 
BBthority  to  administer  oaths. 

[87] 
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11  Wheftt.  171-303        I^otM   on  U.   a   BeportL  CS 

11  Wheat,  in-183,  8  L.  443,  BANE  OF  UNITED  STATES  t.  SMITH. 

S7I.  S  (n,  4S0).    Pleading— FKctB  ncceisary  to  be  alleged. 

Approved  in  Hall  v.  CampbeU,  161  Ind.  411,  68  N.  E.  S94,  apeeill- 
eations  of  contract  in  election  eonteet  mnat  ihow  that  eonteated  bal- 
lotB  were  prateeted,  m  aa  to  be  preieryed  and  ratnmad  to  clerk  of 

11  Wheat.  184-191,  8  L.  448,  UMTTED  8TATEB  t.  VAN  ZANDT. 

S7I.  1  (II,  463).    I«w  requiring  periodical  aettlementa  direetory. 

Approved  in  Lake  Co.  t.  Neilon,  44  Or.  20,  74  Fae.  S14,  failure  of 
tax  eoIleetoT  to  tnm  over  eoUeetions  to  treaanrer  u  reqnired  bj  Uir 
doea  not  raiae  pieaampUon  of  conTeraion. 

II  Wheat.  199-SlS,  6  L.  494,  HINDE'S  LBSBBE  t.  LONQWOBTH. 

6jL  6  (n,  470).    Fraudulent  conveyance — Oifte — ^Pjreanmptiona. 

Approved  In  Polk  Co.  Nat  Bank  v.  Seott,  132  Fed.  DOO,  66  C.  C.  A. 
61,  refuaing  to  act  aside  conveTance  from  hoeband  and  wife  for  re- 
eited  consideration  of  #1,  where  eliown  that  there  waa  no  fraudulent 

11  Wheat.  237-257,  6  L.  463,  PEBEDra  v.  HABT. 

B/L  4  (n,  475).  Presamptions  from  aceonnt  stated. 
,  Distingniahed  in  Sharp  v.  Behr,  130  Fed.  7D8,  where  plaintiff  waa 
b7  contract  entitled  to  one  dollar  par  ton  royaltf  and  defendant 
asked  for  reduction  of  royaltj  bnt  plaintiff  did  not  reply  thereto  nor 
to  aceonnt  crediting  him  with  radueed  rojaltiee,  bnt  later  refused  to 
aee«pt  cheek  for  reduced  rofalttet,  be  ti  not  preelnded  from  ekuming 
royalties  at  contract  rate. 

11  Wheat.  258-279,  8  L.  488,  ABUSTBONO  ▼.  TOLEB. 

87L  S  (n,  482).    New  contract— Prior  iUegalitr. 

Approved  In  Padilla  v.  Padilla,  11  N.  If.  S53,  70  Fae.  S66,  wber* 
brother  recovered  judgment  in  own  name  in  court  of  claims,  for  In* 
dian  depredation  on  property  owned  jointly  with  aiater.  Us  contract 
before  judgment  to  give  her  half  of  recovery  la  v«Iid;  Mooahan  v. 
Uonahu,  77  Vt.  143,  59  Atl.  172,  70  L.  B.  A.  936,  where  eompUint 
seeks  to  impreei  securities  with  tmst  and  allegea  they  were  aecretly 
taken  in  defendant's  name  withoat  his  knowledge,  and  iaeuea  raised 
only  as  to  title,  fact  that  securities  put  in  defendant's  name  to  ftvoid 
tazea  not  ground  for  relief. 

11  Wheat.  280-303,  8  L.  4T4,  CHIBAC  v.  BEINIGEEB. 

Syl.  1  (n,  487).    Witneasea — Attorney — Privileged  oommunieationa. 

Approved  in  Ex  parte  Qfeller,  178  Ifo.  2flS,  77  S.  W,  658,  in  pto- 
eeedinga  for  discovery  of  decedent's  assets,  attorney  for  decedent 
must  answer  questions  aa  to  when  he  last  aaw  certain  seeuritiee  be- 
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M  2TotM   OB   U.   B.   Beports.        11  WbMt.  304-398 

loi)giB([  U)  dseedent  and  wlietber  ifter  death  h»  had  money  belonging 
to  decedent  and  what  he  did  with  it 

SyL  S  (H,  187),     Conelusiveneas  of  leeoverT-  Ib  ejectment. 

Approved  In  King  v.  Dbtii,  137  Fed.  E20,  where  ejeetment  brought 
bf  third  pereon  against  tenant,  and  landlord  hai  no  knowledge  of 
aetioB  in  time  to  have  made  himself  a  party,  he  may  have  default 
judgment  againit  tenant  opened,  and  be   allowed  t«  defend. 


ByL  2  (H,  401).    Foieelonire — ^Prior  eocumbraneea. 

Approved  in  Iron  Cliff*  Co.  v.  Negannee  Iron  Co.,  197  IT.  S.  472, 
49  L.  840,  25  Bnp.  Ct.  474,  decree  of  etate  court  requiring  defeadanta 
to  vacate  lands  and  enjoining  them  from  further  mining  thereon,  bill 
being  based  on  theory  that  corporation  leasoT  of  defendant  was  no 
longer  in  ezistenee,  is  not  reviewable  In  supremo  court  in  proceeding 
tn  which  corporation  is  not  party. 

11  Wheat  300-319,  «  L.  481,  WGTZELL  v.  BU88ABD. 
Syl.  2  (n,  402).    Limitations— Aeknowledgment  of  debt. 
See  102  Am.  St.  Rep.  7S7,  note. 


Syl.  I  (n,  493).     Demurrer  to  evidencOk 

Approved  in  Igram  v,  Jacksonville  St.  By,  Co.,  48  Fla.  827,  SO  So. 
Ml,  where  statement  of  fact*  redaeed  to  record  under  demnrrer  to 
evidence  is  loose  and  indeterminate,  judge  should  refuse  to  give 
judgment  on  demurrer;  Bass  v.  Bublee,  76  Vt.  402,  67  Atl.  966,  no 
flnal  judgment  can  be  rendered  on  appeal  on  demurrer  to  evidence 
-whore  there  is  no  joinder  in  demurrer  in  record. 

II  Wheat  332-360,  6  L.  488,  QOTEBNEDB'S  HEIBS  v.  B0BBBT80N. 

Syl.  2  (IT,  496).    Qrant  to  alien — Subeeqaent  naturalization. 

Approved  in  Shea  v.  Nilima,  133  Fed.  21S,  66  C.  C.  A.  863,  follow- 
ing mle. 

Syl.  8  (II,  49S).    Alien  taking  realty  by  grant 

Approved  in  Loaigville  Property  Co,  v.  Mayor  A  City  Conneil  of 
KasbviUe,  114  Teno.  221,  84  S.  W.  812,  purchase  of  realty  by  foreign 
corporation  which  bad  not  complied  with  statutea  relating  to  foreign 
corporations  is  valid. 

11  Wheat  380-392,  6  L.  600,  PATTEBSON  v.  WINN. 
Syl.  2  (n,  S04).  Collateral  attack  on  void  grant 
Approved  in  Beeve  v.  North  CsTolina  Land  etc  Co.,  141  Fed.  82S, 

nnder  Tennessee  statntes  governing  grants  of  state  lands,  valid  ob- 
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11  Wheat.  3B2-441        KotM  on  U.  S.  Beparti.  W 

trj  Ifl  not  eatential  to  pant,  and  older  of  two  eonJIieting>  grants,  MHsh 
bsMd  an  void  entry,  paraea  itate'i  title;  Davie  t.  MolyM,  76  Yt. 
32,  Se  AtL  176,  grant  of  land  from  state  passei  only  title  which  state 
had. 

11  Wheat.  3e2-4I3,  «  L.  502,  UNITED  STATES  y.  AMEDY. 

Syl.  4  (H,  508).     Crimee--Liabi1it7  of  corporation. 

Approred  in  diesenting  opinion  in  Hale  t.  Kenkel,  £01  U.  S.  85,  50 
II  670,  26  Bap.  Ct.  370,  mBjority  holding  eoriraration  charged  with 
Tiolation  of  anti'tmat  aot  ie  entitled  to  immnnity  from  compnlaorj 
piodnction  before  grand  jury,  onder  enhpoena  dneea  teenm,  of  all 
papers  and  eontracte  between  it  and  other  eompaoieB. 

II  Wheat.  414,  415,  S  L.  608,  WILLIAMS  v.  BANE  01*  UNITED 
STATES. 

Syl.  I  (n,  510).    Appeal  by  one  from  joint  judgment. 

Approved  in  Port  v.  Sehloss  Bros.  A  Co.,  149  Fed.  732,  wher«  two 
partnera  jointly  aued  on  Arm  debt  and  judgment  entered  againat 
both,  one  cannot  appeal  alone  in  absence  of  aeivice  or  rafficient  allow- 
ing for  nonjoinder, 

11  Wheat.  415-417,  C  L.  508,  BABNES  t.  WILLIAU8. 
Syl.  1  (H,  511).    Bemond — Special  verdict  insnfflcient 
Approved  in  Anglo-American  etc.  Co.  r.  Lombard,  I3S  Fed.  734,  68 

C.  C.  A.  89,  following  rale. 

11  Wheat.  431-441,  6  L.  SIS,  MILLS  v.  BANE  OF  UNXTGD  STATES. 

Syl.  3  (H,  51S),  note  payable  at  bank— Uaagea. 

Diatiugniahed  in  Landa  t.  Tradera'  Banic,  118  Mo.  App.  366,  M 
8.  W.  773,  where  depoaitor  and  bank  made  contract  whereby  bank 
was  to  collect  drafta  for  ten  per  cent,  and  bank's  custom  waa  to 
■end  collections  to  correspondents  who  gave  credit  to  bank,  custom 
did  not  make  correspondent  agent  of  depositor. 

Syl.  8  (H,  518).    Notes — Burden  of  proving  indorsement. 

Approved  in  Sears  v.  Dtlf,  43  Or.  3S0,  78  Fae.  6,  In  action  on  note 
where  execution  denied,  there  is  no  preanmption  that  it  was  regularly 
ezecated. 

(n,  514.)  Miscellaneons.  Cited  In  Cndahy  ate.  Co.  ▼.  Stats  Hat 
Bank,  134  Fed.  540,  S7  G.  C.  A.  608. 
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13  Wheat.  1-18,  6  L.  SSI,  THE  PALUTBA. 

ajL  1  (H,  02S).    Bdnitatement  ot  dismissea  e*nM. 

Dutinpiiahed  in  State  t.  Marali,  134  N.  C.  200,  204,  20S,  47  S.  E. 
12,  13,  14,  67  L.  B.  A.  179,  nbeTe  on  appeal  from  eonTiction  judgmeiit 
-was  nversed  od  grannd  that  indictment  u  contained  in  reeoid  failed 
to  show  material  allegation,  nhich  was  in  fttet  omitted  bf  miBprieion 
of  clerk,  aapreme  court  eoold  after  term  grant  oertiorari  for  correction 
of  record  and  reset  eaae  for  hearing. 

87L  S  (II,  &S4).    Ubel  in  rem — ConTietion  of  persons. 

Approved  in  Scow  No.  SS,  144  Fed.  934, 935,  ander  30  Stat.  1152, 1153, 
Teaael  used  in  depodtiag  refuse  matter  in  navigable  waten  ia  liable 
to  penalties  though  aet  was  witbout  knowledge  or  intent  of  ownen; 
The  Bulley,  138  Fed.  172,  vesael  ia  liable  for  tortious  act  of  her  master 
or  member  of  crew  on  board  in  ber  seirioe  bj  which  another  vessel  is 
injared,  thoogb  committed  without  authority  or  knowledge  ef  the 

S7I.  7  (n,  625).    Probable  eBuae  for  seizure  bars  damagea. 

Approved  in  United  States  v.  Donaldson  Shulz  Co.,  142  Fed.  SOI, 
judgment  of  acquittal  in  criminal  prosecution  for  obstructing  nav- 
igable stream  bars  suit  in  equitj'  to  compel  removal  of  structure. 

(n,  522.)  Miscellaneous.  Cited  in  The  Beu  B.,  134  Fed.  785,  67  C. 
C,  A.  290,  decreeing  dismisHBl  of  libel  in  proceeding  to  enforce  penalty 
for  violation  of  Bev.  Bt,,  sec.  4499. 

12  Wheat.  40.63,  6  L.  544,  CLABK  v.  CITY  OF  WASHINQTOK. 

S7I.  2  (H,  530).    Acts  of  mnnieipal  agents. 

Approved  in  Mayor  etc.  of  Jersey  City  v.  Town  of  Harrison,  7  N,  J. 
li.  71,  58  Atl.  101,  municipal  contract  for  water  supply  is  contract  for 
salea  of  goods,  wares  and  merchandise,  witliin  statute  of  frauds;  Okla. 
fioms  City  v.  Hill  Bros.,  0  Okl.  139,  50  Pac.  250,  determining  damages 
for  which  city  liable  for  trespass  by  its  officers.  See  lOS  Am.  St. 
Bep.  165,  note. 
12  Wheat.  64-118,  6  L.  B52,  UNITED  STATES  BANK  v.  DANDRIDQE. 

SyL  S  (II,  ESS),    Corporate  acts  need  not  be  written. 

Approved  in  Board  of  Commra,  ▼,  Tollman,  145  Fed.  771,  In  action  on 

eouDty  bonds,  parol  evidence  ia  admieeible  to  establish  facts  eancenilng 

their  ezecntion;  City  of  Denver  v.  Spencer,  34  Colo.  274,  82  Pac.  S91, 

[91] 
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12  Wheat.  129-152        Notes  on  U.  B.  Bepoita.  93 

2  L.  B.  A.  <N.  a.)  147,  where  dtj  ehBiter  nlent  bb  to  mEmner  In  which 
puk  eonmussionen  shoold  net,  parol  eridenee  admiaBible  to  abow  board 
aDtboriEed  ereotloii  of  atand,  wban  seeietary  failed  to  make  reeord; 
State  T.  Farrier,  114  La.  586,  38  So.  462,  witnera  preaent  at  meeting 
held  for  election  of  officers  of  aaaoeiation  ma;  teHtifj  M  to  who  wera 
elected, 

Bjrl.  4  (n,  535).    Preromption  aa  to  power  of  otBcer. 

Approved  in  United  Btatw  v.  Mitchell,  136  Fed.  906,  where  TTnited 
States  district  attomej  was  appointed  by  eoort  having  authorit;  t« 
make  valid  appointment,  he  ia  do  faeto  offleer  and  It  ia  no  objection  to 
indictment  that  he  was  not  permanent  resident  of  diatriet;  St.  Lonia 
Poliee  etc.  Assn.  t.  Tiemej,  116  Mo.  App.  462,  91  S.  W.  972,  973,  eon- 
Btraing  eonstitational  provisiona  of  mutual  benefit  societ;  aa  to  designa- 
tion of  third  daj  for  calling  hj  applicant  to  designate  benefleisr;  sa 
merely  directory;  Pine  Tree  Lumber  Co.  t.  Fargo,  13  N.  D.  S76,  96 
N.  W.  S63,  applying  rule  to  sets  of  eity  ofSeeia;  Board  of  Edoeation 
T.  Boyer,  6  OU.  281,  238,  47  Pae.  1092,  10B3,  where  petition  raeited 
that  Ugnera  eleetora  of  adjacent  territory  presented  to  eity  board  of 
education,  and  board  orden  territory  annexed  to  city  for  school  pnr- 
possa,  and  entry  mode  on  Journal,  presumption  arises  that  petition 
signed  by  majority;  Houseman  t.  International  Navigation  Co.,  214 
Pa.  56S,  64  AtL  383,  under  act  of  1806,  relating  to  patent  foi  taJand, 
plaintiff  in  ejectment  need  not  show,  by  evidence  other  than  warrant, 
survey  and  patent,  that  island  was  natural  and  capable  of  cultivation; 
Grand  Bapida  Furniture  Co.  t.  Grand  Hotel  etc  Co.,  11  Wyo.  149,  72 
Pae.  687,  on  mere  proof  that  three  persons  were  only  stockhslders  of 
corporation,  no  presamption  araae  that  they  were  trustees  thereof. 

SyL  S  <II,  637).    Corpoiatlons — Preeumptbn  of  officer's  anthori^. 

Approved  in  Boaehill  Cemetery  Co.  v.  Dempster,  223  111.  078,  79  N.  E. 
279,  where  syndicate  of  stockholders  owning  majority  stock  employed 
financier  to  complete  settlement  between  corporation  and  creditors,  and 
after  reorganisation  directors  compensated  agent  and  corporation  ac- 
cepted beneflts  of  settlement,  corporation  ratified  employment;  Pine 
Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  881,  96  N.  W.  8S5,  applying  mle  to 
acta  of  city  officers, 

12  Wheat.  1S9-134,  6  L.  S7S,  MONTOOMEBT  t.  HBBNANBEZ. 

Sly.  2.     (n,  S48).    Accrual  of  action  on  offldal  bond. 

See  101  Am.  St.  Bep.  178,  note. 
18  Wheat  136-1S2,  6  L.  577,  P0STUA8TEB  OENEBAL  v.  EABL7. 

gyL  1  (11^  550).     Statutory  construction  is  for  coorta. 

Approved  in  Territory  v.  Albright,  12  N.  U.  306,  78  Pae  208,  a*- 
seasor  appointed  pursuant  to  Laws  1B03,  p.  80,  amending  Laws  1903, 
p.  38,  relating  to  division  of  Bernalillo  coun^,  before  act  dividing  county 
went  into  effee^  sot  entitled  to  office. 
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M  NotM  on   V.  8.  Baporta.        IS  Wheat.  153-21S 

12  Vbeat.  153169,  0  L.  583,  JACE90N  t.  CHEW. 

6fL  1  (n,  662).     Followinf  atate  atatotory  eonstroetlon. 

Approved  in  Soutbern  Pac  Co.  t.  Weatern  Fae.  By.  Co.,  144  F»d.  179, 
eouatniiiii  ^ant  of  Oakland  waterfroDt;  Treat  y.  City  of  Chicago,  180 
Fed  444,  64  C.  0.  A.  645,  applying  rule  where  itaU  eonrt  upheld  nlidl^ 
of  Illiiioia  local  improvement  act. 

la  Wheat  183-19S,  6  L.  6fl5,  THOBNTON  T.  WYNN. 

BjL  3  (I^  S81).    Sale* — BeidaaioD  of  action  on  warranty. 

Approved  in  M[^Bae  v.  Loneby,  130  Fed.  20,  64  G.  C.  A.  3S5,  where  do- 
fondants  claim  right  to  reaciiid  contract  by  reason  of  f  altity  of  reprs- 
MUtationa  made  by  plaintiff  concerning  property  pnrehaeed,  it  was  im- 
material whether  defendants  relied  on  repreaentatione  per  ee,  or  on  es- 
preM  warrant  of  their  tmtb. 

Diitingniahed  in  Coyle  v.  Banm, SOU.  706,41  Pae. 393, where  one 
bought  oati  fet  horse  feed  and  found  they  contained  castor  beans,  and 
returned  unused  portion,  Teceiving  money  back  therefor,  there  waa 
neither  compromise  nor  accord  and  satisfaction  for  breach  of  warranty. 

U  Wheat  193-199,  6  L.  SB9,  HALLOW  v.  HUfDE. 

Syl.  1  (n,  663).    Eqniuble  relief— Presenee  of  parties. 

Approved  la  Moore  ▼.  Maryland  Caaoalty  Co.,  73  N.  H.  619,  111 
Am.  Bt.  Bep.  649,  68  AtL  491,  where  street  railway  employer  ob- 
tained judgment,  and  on  railroad's  insolvency  sued  indemnity  com- 
pany to  compel  payment  of  indebtedness  on  policy  to  railroad,  latter 's 
receiver  indispensable  party;  Lynch  y.  United  States,  13  Okl.  158, 
73  Pae.  1100,  applying  mie  in  suit  to  cancel  townaite  patent;  State  t. 
Oormley,  40  Wash.  604,  82  Pae.  930,  3  L.  B.  A.  (N.  S.)  256,  action 
to  restrain  payment  of  county  warrants  cannot  be  maintained  where 
holders  of  warrants  are  not  made  defendants. 

12  Wheat.  206-212,  «  L.  603,  EDWABDS'  LESSEE  t.  DABBY. 

Q^  1  (n,  S65).    Statutes — Contemporaneous  construction. 

Approved  in  Houghton  v.  Payne,  194  U.  B.  100, 103,  48  L.  891,  892, 24 
Sap.  Ct.  690,  books  complete  in  themselves,  though  published  at  stated 
intervals  and  in  consecutive  numben,  entitled  to  second-class  postage 
rates;  Lorsch  r.  United  States,  135  Fed.  215,  provision  in  par.  435, 
Tariff  Ast  1S97,  e.  II,  i  1,  scbed.  N.,  for  imitation  of  precious  stones 
not  ezeeeding  an  inch  in  dimensions,  measurement  contemplated  is 
tliat  of  any  single  dimension;  Avery  v.  Pima  Co.,  7  Aris.  32,  60  Pae. 
703,  eonstming  Bev,  St.  U.  8.,  IS  5S39,  5547,  relating  to  control  of 
federal  prisoners  in  state  prisons;  Henry  v.  State,  87  Miss.  59,  39 
So.  872,  eonatniing  Bev.  Code,  1892,  g  3201,  relating  to  working  ef 
eonviets  on  farm  leased  for  that  purpose;  Pitts  v.  Logan  County, 
3  OkL  T40,  41  Pae.  591,  act  regulating  accounting  by  clerks  of  ter- 
ritorial district  court  for  fees  is  void;   dissenting  opinion  in  Bates 
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13  Wbwt.  218-460        NotM   on  U.  &  BvpovtM.  M 

«te.  Co.  T.  Pbtub,  194  U.  B.  Ill,  48  L.  81)6,  £4  Sap.  Ct.  69S,  majoritr 
holding  refoasl  by  postmrniter  genen]  to  admit  to  mailii  periodieal 
M  tecond  dau,  each  iame  of  which  la  vonfplett  in  itself,  not  reviev- 
ablfl  l>7  eonrta. 

18  Wheal  ElS-869,  6  L.  «Ofl,  OaDEN  T.  SA.ITHDEB& 

B7L  1   (H,  Se9).    Law  gorerning  eontraeta. 

Approved  in  OreenvUls  Nat.  Bk.  t,  Enna-BnTdn-Bnell  Co.,  •  OU. 
SM,  60  Pac  253,  chattel  mortgage  executed  and  filed  confoimablj  to 
Um  of  another  Btate  on  proper^  tbeiain  la  lapeTior  to  local  attach- 
ment aftar  brought  bere,  tboagh  mortgage  not  leoorded  here. 

^L  a  (n,  S72).    Impaiment  of  obligation  of  conbracta. 

Approved  in  Loir  Foon  Tln.r.  United  Statea  ate.  Commr.,  140  Fed. 
796,  npbolding  Chineee  Exeloaion  Act  of  189S,  placing  barden  of  proof 
of  right  of  Chineae  without  eertifleate  to  remain  in  TTnitod  States  on 
him;  Miners'  etc.  Bank  t.  Snjdor,  100  Ud.  65,  108  Am,  St.  Bep.  390, 
69  AtL  708,  eS  L.  B.  A.  S12,  npholding  Acta  1904,  p.  597,  c  337, 
taking  away  pre-tgieting  right  of  creditor  to  enforce  etoekholden'  lia- 
Ulitj  and  anbstitnting  therefor  nit  in  equity  by  all  creditor*  against 
an  Btockholdera. 

Bji.  6  (I^  674),    Statntea  presumed  valid. 

Approved  in  Board  of  Commra.  t.  Tollman,  146  Fed.  766,  uphold- 
ing Act  N.  C.  1S85,  p.  440,  &  233,  |  14,  providing  for  iamiance  of 
county  aid  bonda  for  railroad;  McOorem  t.  Uitchell,  78  Conn.  664, 
03  Atl.  443,  upholding  Laws  1905,  p.  410,  e.  S13,  inereaaing  lalarie* 
of  judges;  dissenting  opinion  In  Allen  v.  Beed,  10  OU.  153,  63  Pac 
876,  majority  holding  void  act  of  1893,  relating  to  change  of  eonu^ 
aeat. 

Syl.  8  (IT,  S78).    State  insolvenoy  laws  valid,  when. 

Approved  in  Boeton  etc.  Co.  t.  Onld-Carter  Co.,  123  6a.  463,  51  8.  B. 
468,  in  absence  of  proceeding  in  federal  eonrta,  state  eonrta  have 
jurisdiction  of  eases  within  pnrview  of  iuaolvent  traders'  act. 

SyL  81  (II,  5S3).    Extraterritorial  efllect  of  insolTeney  discharge. 

Approved  in  In  to  Salmon,  143  Fed.  40S,  holding  B«v,  St.  Mo.  I8S9, 
ff  1305,  1300,  relating  to  liquidation  of  insolvent  banks,  is,  in  re- 
spect to  private  banks,  superseded  by  bankruptcy  act  of  1SB8;  Hols- 
houaer  v.  Copper  Co.,  138  N.  C.  255,  50  8.  E.  653,  TO  L.  E.  A.  183, 
New  Jersey  atatnte  declaring  annual  license  fee  imposed  on  corpora- 
tions shall  be  preferred  debt  on  insolvency  does  not  give  such  claim 
preference  in  insolvency  proceedings  in  another  state. 

12  Wheat  419-460,  6  L.  678,  BKOWN  v.  STATE  OP  MARYLAND. 

Syl.  3  (n,  59S}.    Duties  on  imports. 

Approved  in  Shaw  v.  United  States,  141  Fsd.  471,  importation  of 
wine  in  casks   having  wantage  in  excess  of  normal,  collector  cannot 
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■iBi—  dn^  withimt  allowuM  for  axeeM;  In  rs  Srdow,  4  Aris,  ElO, 
3a  Pu.  ei5,  npfaolding  Act  No.  83,  Lam  1893,  Ikenaiiig  peddlon.  B«ft 
112  Am.  SL  Bep.  649,  note. 

SjrL  S  (n,  596).    autntea— Gxeeptioii  of  ptrtieolu  thing. 

Approved  in  Bkcon  t.  Locke,  4E  Waih.  ZIT,  BS  Pke.  TEl  holding  void 
Lftwa  190S  providing  for  lieenH  tuc  on  peddlen  of  gooda  after  ahip. 
ment  to  itate. 

Sri.  6  (n,  597).    Fewer,  bow  ezereisad. 

Approved  in  Northern  Seenrltiea  Co.  v.  United  Stalei,  198  U.  8. 
336,  48  L.  700,  24  Sap.  Ct.  436,  upholding  enforeeineDt  of  anti-tnut  act 
b;  injunction  against  earporation  organized  in  pnmance  of  combina- 
tion of  atocUiolden  of  two  competing  interstate  lailroadi;  Tonej  v. 
SUte,  141  Ala.  125,  109  Am.  St.  Bep.  E3,  37  So.  334,  67  L.  B.  A. 
286,  holding  void  act  of  1901,  making  It  penal  to  break  labor  eontracta. 

S7I.  7  (H,  597).    Stat«  tax  on  importa. 

Approred  In  Eebrar  v.  Stewart,  197  U.  S.  66,  49  L.  666,  S5  Snp.  Ct. 
403,  upholding  Georgia  aet  of  1900,  impoaing  tax  on  resident  manag- 
ing Bgenta  of  nonreaideut  meat-paeking  honsea;  Commonwealth  t.  Cald- 
weU,  190  UaM.  357,  76  N.  B.  906,  holding  void  Bev.  Laws,  e.  65,  IE 
10,  16,  permitting  sale  bj  peddlen  of  agrienltnral  prodneta  of  United 
Statee  without  license,  but  forbidding  Qnlleensed  sales  of  foreign  prod- 
neta; Bange  Co.  v.  Campen,  135  N.  C.  G17,  522,  523,  529,  531,  47  B.  E. 
643,  864,  660,  667,  holding  void  Bevflnne  Aet  1003,  J  36,  levying  tax 
on  peddlers,  aa  applied  to  aalea  bj  sample  of  goods  manufactured  in 
another  state  and  delivered  in  original  packages.  Sm  104  Am.  St. 
Bep.  299,  note. 

Distinguished  In  Cook  v.  Uanhall  Co.,  106  U.  S.  269,  270,  275,  40 
L.  474,  477,  25  Snp.  Ct.  233,  upholding  Iowa  Code,  1  0007,  as  applied 
to  nlea  at  retail  of  packages  of  ten  cigarettes  each  which  bad  been 
imported  loose  to  retaU;  American  Steel  etc.  Co.  v.  Speed,  110  Tenn. 
546,  100  Am.  St.  Bep.  814,  75  8.  W.  1042,  where  goods  sent  in  or- 
iginal packages  to  agent  and  delivered  in  that  form  to  enstomera,  and 
ninetj  per  cent  went  to  jobbers  out  of  state  and  balance  to  jobbers  in 
state,  goods  taxable. 

87L  8  (II,  509).    Loss  of  character  aa  import. 

Approved  in  Bange  Co.  v.  Campen,  13S  N.  C.  526,  47  S.  E.  660,  hold- 
ing void  Bevenoe  Aet  1903,  §  36,  levTing  tax  on  peddlers  aa  applied 
to  sales  bj  aample  of  goods  manufactured  in  another  state  and  de- 
livered in  original  package;  Hagan  v.  Ci^  of  Biehmoud,  104  Ta.  732, 
a  L.  B.  A.  (N.  8.)  1120,  52  S.  E.  389,  upholding  power  of  local  au- 
thorities to  keep  navigable  waters  nnobatmeted  where  Seeretsry  of 
War  fails  to  act. 

B7I.  9  (n,  600).    State  tax  on  occupationa 

Approved  In  Bange  Co.  v.  Campen,  135  N.  C.  519,  47  S.  E.  662, 
holding  void  Bevenne  Act  1903,  f  36,  levying  tax  on  peddlers  as 
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applied  to  galea  bj  BBmple  of  gooda  nannf astBred  1b  another  atat* 
and  delivered  in  origiaal  paekoge. 

BjL  12  (D,  002),    Extent  of  aUte'a  taxing  power. 

Approved  in  BstIb  t.  Cleveland  etc  Bj.  Co.,  146  Ted.  409,  ears 
owned  bj  railroad  and  delivered  bj  it  to  another  road,  witli  freight, 
to  be  nsed  in  tTaneportation  of  aaeh  freight  to  another  atate,  are  not 
attachable  under  lawa  of  atate  into  which  thej'  are  carried;  XTnited 
Statei  v.  Qreen,  137  Fed.  18S,  nnder  Oleomargarine  Act,  §  1,  arrival 
of  renovated  batter  duly  etamped  and  labeled  within  atate  other 
than  that  from  which  it  waa  shipped  did  not  remove  liability  for 
violating  act;  Bange  Co.  v,  Campen,  13S  N,  C.S14, 510,47  8.  £.  861, 
holding  Toid  Bevenue  Act  1903,  g  36,  levjing  tax  on  peddlere  aa  ap- 
plied to  aalea  hy  sample  of  gooda  manufactured  in  another  state 
and  delivered  in  original  package;  Oreek  etc.  Sponge  Co.  t.  Bichard- 
aon  etc.  Co.,  124  Wis.  475,  lOS  N.  W.  890,  transaction  by  which  mar- 
chandiae  is  sold  to  doniestis  corporation  by  foreign  corpora tion, 
and  is  consigned  to  local  agent  of  latter  for  inspection  by  pnrchaser, 
and  after  Inspection  to  be  delivered  in  original  package,  constitutes 
interstate  commerce, 

Syl.  18  (n,  603).    State  interference  with  eonimeree. 

Approved  In  Northern  Seonrities  Co.  v.  United  States,  193  TT.  S. 
353,  48  L.  706,  84  Sap.  Ct.  486,  upholding  enforeemcDt  of  knti-trast 
act  by  Injnoction  agalnat  corporation  organized  in  pursQauee  of 
combination   of   atockholden   of  two   competing  interstate   railroads. 

12  Wheat.  460.480,  6  L,  698,  TmiTED  STATES  t.  OOODINa, 

Syl.  8  (n,  613).    Crimea— Burden  of  proof. 

Approved  in  State  v.  Shnff,  9  Idaho,  130,  78  Pae.  669,  It  is  error 
to  instruct  that  to  establish  defense  on  ground  of  inoanity  it  mnat 
be  clearly  proved  by  defendant  by  preponderance  of  evidence  given 
upon  triaL 

Syl.  7  (n,  614).    Indictment  In  language  of  atatnta. 

Approved  in  United  States  v.  Lake,  129  Fed.  601,  upholding  suiB- 
ciency  of  indictment  against  president  of  bankrupt  corporation  for 
making  falsa  oath  to  its  schedule. 

(n,  611.}  Miseellaneons.  Cited  in  Betta  v.  United  SUtes,  182  Fed. 
231,  65  C.  C.  A.  452. 


ByL  1   (II,  616).     Joint  Indictment— Peremptory  challenges. 

Approved  in  Sawyer  v.  United  States,  202  U.  8.  159,  160,  161, 
50  L,  976,  977,  26  Sup.  Ct.  675,  conditional  right  of  challenge  on  be- 
half of  government  in  criminal  case,  which  has  effect  of  setting 
aaide   juror   until   panel   la   exhausted,   without   assigning   cause,   ia 
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prap«i;  BetU  r.  United  States,  188  Fed.  236,  65  C.  C.  A.  4S2.  that 
nnniber  of  indictment!  againit  aame  defendant  for  oaing  maili  to 
■defraud  are  tried  together  by  eame  jary  does  not  affect  right  to  three 
■  peremptory  eballenges  for  eaeh  indictment. 

SjrL  <  (n,  618).    Separate  trialfl  of  joint  defaudanta. 

Approved  in   Cochran   -r.  United   States,   147   Fed.   EOT,   appl^ng  . 
principle  to  trial  in  Oklahoma  territorial  court  on  indictment  against 
lawB  of  United  State*. 

IS  Wheat.  498-fiOS,  8  L.  708,  POTTBB  v.  GABDNEB. 

S7I.  3  (n,  820).    Land  charged  with  testator's  debt. 

Approved  in  Johnson  t.  Oeorgia  Loan  etc  Co.,  141  Fed.  C97,  bona 
flde  pnTchaaer  must  allege  and  prove  want  of  notice  and  aetnal 
payment  of  pnrcbaae  mono]'  independentlj  of  reeltala  in  deed. 

IS  Wheat.  505-511,  6  L  709,  UNITED  STATES  t.  NICHOLL. 

SjrL  1  (U,  621).    Law  reqniring  periodical  aetUementa  directory. 

AfipTOTod  in  Lake  Co.  r.  Neilon,  44  Or.  20,  74  Poe.  814,  failnia 
«f  tax  collector  to  turn  over  eoUectiona  to  treasurer  aa  reqolrad 
l>7  law  doee  not  raise  presomption  of  conversion. 

87L  2  (II,  621).    Liability  of  anietiea  on  official  bondL 

See  103  Am.  St.  Bep.  933,  note. 
U  Wbeat.  546-SS4,  «  L.  723,  THE  ANTELOPE. 

B7I.  2  (H,  628).    No  cost  d«ere«  against  United  States. 

Approved  in  8Ut«  v.  WiUiams,  101  Ud.  634,  109  Am.  St.  Bep. 
883,  61  Atl.  S9S,  1  L.  B.  A.  (H.  8.)  254,  no  eoata  againit  state. 

U   Wheat.  559-561,  6  L.  728,  UNITED  STATES  v.  BABEEB. 

87I.  1   (H,  631).    Diligence  where  government  holds  draft. 

Approved  in  Uonntain  Copper  Co.  v.  United  States,  142  Fed.  629, 
ftppljing  role  in  suit  to  enjoin  injuries  to  timber  lands  by  operation 
of  smelter;  Walker  v.  United  SUtes,  139  Ted.  413,  414,  limitation 
in  act  of  1887,  authorinng  snita  against  United  States,  in  ease 
of  snit  by  marshal  to  recover  fees,  begins  to  run  aa  to  each  item 
from  time  service  rendered,  and  not  from  expiration  of  plaintiS'i 
term  of  office. 

12  Wheat.   670-574,  6  L.   73E,  NEWMAN  v.  JACKSON. 

(n,  634.)  Uiseellaneous.  Cited  in  Wade  v.  Ooald,  8  Okl.  695,  St 
Pac.  IS,  isaue  of  animals  follows  mother. 

U  Wbeat.  586-590,  «  L.  787,  CHOTABD  v.  POPE. 

Syl.  8  (n,  638).    No  entry  on  lands  previously  appropriated. 

Approved  in  MeUichael  v.  Marphy,  12  Okl.  160,  70  Pae.  Ul,  fo^ 
lowing  rale. 
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IE  WhBBt.  5»9-603,  «  h.  741,  DE  LA.  CBOIX  ▼.  CHUfBEBLAIir. 

Sjl.  1  <II,  6S8).    Bptmiab  {ruit— Order  of  anrrej. 

Approved  in  Ainaa  t.  New  Uexieo  etc  S.  B.  Co.,  4  Aiii.  239,  • 
86  Pae.  Sli,  territoiUl  court  cannot  recognize  nneonflrmed  Mezicaii 
grant  as  to  which  no  faoceedingfl  are  pending  before  CoDgren, 
surveyor  general,  nor  private  land  conrt,  as  againit  pre-emption  and 
homeetcBd  claims  filed  under  United  States  laws. 


18  Wheat.  005-611,  «  L.  744,  SCOTT  t.  I 
BjL  Z  (U,  939).  Equitable  relief  against  judgment. 
Approved  in  DubranH  v.  Qaither,  98  Md.  645,  56  Atl.  966,  tbongb 
In  action  against  receiver  of  insolvent  bank  for  balance  of  deposit 
to  credit  of  one  as  trustee,  receivci  not  allowed  setoff  of  balance 
due  on  note  of  insolvent  partnership,  he  toM,j  seok  ietoS  la  mit 
against  partners  who  arc  real  owners  of  deposit. 

18  Wheat.  611-443,  6  L.  746,  BAUSAT  v.  ALLEGBE. 
S7L  1  (n,  639).    Supplies  in  home  port — Snit  in  persotutn. 
Approved  in  Ths  Bn^  137  Fed.  185,  arguendo. 


I  PETERS. 

1  Pet  1-17,  7  L.  87,  HUNT  v.  BOUSMAMIEBa 

87I.  8  (H,  642).    Beformstion  of  instrument!. 

Approved  in  Csrrell  ▼.  Hellurrar,  18B  Fed.  670,  applying  mle  In 
iflfoimation  of  deed  given  in  exchange  of  farm  for  stock  of  goods; 
Johnson  v.  Sherwood,  84  Ind.  App.  SO?,  78  N,  B,  187,  reforming 
mortgage  so  that  description  would  show  right  of  way  over  land; 
Scott  v.  I\>rd,  49  Or.  S44,  78  Pac  746,  68  L.  B.  A.  469,  denying 
recovery  to  exeeators  who  paid  tarn  to  grandchild  andet  mistaken 
belief  that  she  was  heir  under  grandfather's  will. 

8yl.  4   (H,  644).    Equitable  relief  sgainst  mUtake  of  fact. 

Approved  in  Wright  v.  Yoealion  Organ  Co.,  148  F«d.  214,  apply- 
ing mle  in  suit  for  speelSe  performance  of  contract  for  interest  in 
fotora    inventions. 

Syl.  6   (H,  645).     Beformstion  of  instruments — Mistake  of  law. 

Approved  in  UtermeUe  v,  Norroent,  197  U.  S.  66,  49  L.  462,  £5 
Sup.  Ct.  291,  ignoraues  of  law  that  party  taking  benefit  of  prori- 
don  in  his  favor  nnder  will  is  estopped  to  assert  invalidity  of  in- 
stroment,  though  coupled  with  ignorance  of  evidence  on  which 
Mntest  eenld  be  based,  does  not  prevent  application  of  rulej'  Bark 


DiplizsdbvCoO^^IC 


W  Notes  on  U.  &  BeporU.  1  Pet  E5-8S 

V.  JohnBou,  146  Fed.  S14,  where,  on  purchase  of  eopyrigbted  plsni 
for  establishment  of  mntusl  bnrial  assoeUtions,  defendant  made 
nusrepresentations  that  plan  not  subject  to  snpervision  of  state 
tDBuranea  departments,  rescission  not  granted;  Daniels  t.  Dean, 
2  Cal.  App.  42S,  S4  Fac.  335,  appljing  rule,  where  widow,  mistahenlr 
believing  she  was  not  entitled  to  homeatead  in  deceased  huHband's 
property,  executed  abandonment  in  consideration  of  payment  of 
hnsband's  executors. 

Syl.  7  (n,  649).    Beformation  of  instmments — Mistake. 

Approved  in  dissenting  opinion  in  Thomas  v.  Provident  Life  Ins. 
Co.,  138  Fed.  368,  majority  holding  where  ezecnton  applied  pro- 
ceeds of  ban  raised  by  mortgage  of  real  estate  belonging  to  tes- 
tator to  pay  debts  of  estate,  estate  bound  to  repay  amount  advanced 
with  interest,  though  execntois  not  anUiorized  by  terms  of  will 
to  eiecnte  mortgage. 

1  Pet.  25-36,  7  L.  37,  BANE  OF  WA8HIN0T0N  ▼.  TBIPLETT. 

87L  8  (H,  eS4).    Usage— Deposit  in  bank  foi  collection. 

Approved  In  Cndahy  Packing  Co.  t.  State  Nat.  Bank,  134  Fed.  S4S, 
07  C.  C.  A.  662,  provision  for  payment  of  attomej't  fees  in  ease> 
note  Is  not  paid  at  maturity  does  not  destroy  negotiability  of  note< 
Otherarise  negotiable;  Land*  T.  Traders'  Bank,  116  Uo.  App.  360, 
94  8.  W.  773,  where  depositor  left  draft  for  collection  with  bank 
whose  custom  was  to  send  collectors  to  correspondent,  who  placed 
proceeds  to  bank'a  credit,  aubject  to  owner's  check,  custom  did 
not  make  correspondent  depositor's  agent;  Penneylvania  B.  B.  Co. 
r.  Naive,  112  Tenn.  253,  79  B.  W.  127,  64  h.  B.  A.  443,  where  it 
is  general  custom  at  place  to  which  freight  is  consigned  not  to 
give  notice  of  arrival  or  make  delivery  on  Fonith  of  July,  negli- 
gence cannot  be  predicated  on  failure  of  carrier  to  give  notice  or 
make  delivery  on  that  day. 

1  Pet.  48-88,  7  L.  47,  MINOB  v.  MECHANIC'  BANE. 
Syl.  1  (H,  658).  Statutes — When  "may"  means  "must." 
Approved  in  Equitable  Life  Assurance  Society  v.  Host,  124  Wis. 
671,  67S,  102  N.  W.  S84,  eonitruing  Bev.  St.  1898,  |  1B52,  providing 
for  distribution  of  snrplus  accumulations  of  mutual  life  insurance 
companies;  dissenting  opinion  in  Henry  v.  State,  87  Miss.  119,  39  So. 
893,  majority  upholding  Bev,  Code,  1892,  }  3201,  providing  for  leasing 
of  convicts  on  leased  farm;  dissenting  opinion  In  Jones  v.  Commis- 
sioners, 137  N.  C.  612,  50  8.  E.  30S,  majority  construing  Laws  of  1903, 
p.  490,   e.   289,   relating   to   issuance   of   refunding   bonds   as   menda- 

Syl.  2  (H,  659).    Statutes — Meaning  of  word  "may." 
Approved  in  United  States  v.  Cornell  Steamboat  Co.,  137  Fed.  459, 
tB  C  C.  A.  603,  under  Bev.  St.,  |  2984,  relating  to  refunding  of 
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dnties  on  damBged  goodi.  Secretory  of  TremBiiT7  eonnot  Brbltrkrilj 
refuse  rsfand;  Hampden  Trust  Co.  v.  Leorj,  IBS  Uan.  C81,  72  N.  Z, 
89,   construing   deed   of   troat. 

S7I.  14  (n,  663).    BfttificBtloD  of  eubler's  fraud — Stoekholden. 

ApprsTcd  !d  AmeiicBn  B.  Co.  v.  Spokane  etc.  Co.,  130  Fed.  740, 
AS  0.  0.  A.  121,  where  application  for  fldelitj  insorance  by  loan 
society  ttated  that  secretary  insured  derived  anthority  from  trus- 
tees, knowledge  on  part  of  president  that  eeeretaiy  wae  indebted 
to  society  at  time  of  applicfttion  ie  not  breech  of  warranty  that 
secretary  not  indebted;  Qoihorn  ▼.  People's  Net  Bank,  32  Ind. 
App.  432,  102  Am.  St.  Bep.  248,  6D  N.  E.  186,  bank  Is  liable  for 
mieeppropriation  by  cashier,  who  reeelved  from  depositor  cheek  with 
inatnctions  to  transmit  amount  named  to  another. 

Syl.  19  <II,  SS6).    Nolle  prosequi  not  retraxit. 

Approved  In  Lindsay  v.  Allen,  112  Tenn.  OSI,  88  S.  W.  ITS, 
mere  diemiuU  of  cause  by  eoneent  of  parties  will  not  bar  fntnre 

SyL  20  (n,  06S>.    Nolle  prosequi — Severance  by  laretlee. 

Approved  in  Texas  ft  P.  By.  Co.  r.  Sheftall,  133  Fed.  724,  M 
C  C.  A.  5S2,  motion  made  pending  term  at  hearing  of  motion 
for  new  trial  to  discontinue  suH  aa  to  one  defendant  is  timely  thoogb 
verdict  and  judgment  have  been  entered. 

(n,  058.)  Miaeellaneons.  Cited  in  W.  L.  Wells  Go.  ▼,  Oastonla 
Cotton  Mfg.  Co.,  198  V.  8.  189,  49  L.  1007,  26  Sop.  Ct.  640,  incor- 
porators under  charter  which  declares  that  they  "are  hereby  created 
a  body  politic  and  corporate  "  become  corporation  under  laws  of 
MleaiHippi,  lor  purpose  of  suit  in  federal  court,  aa  citizens  of  that 
state. 

1  Pet.  8993,  7  L.  6S,  PEABSON  v.  BANE  OF  UETBOPOLI& 
Syl.  8   (Q,  668).    Demand — ^Payment  at  particular  place. 
Approved  in  Nelson  v.  Orondahl,  13  N.  D.  366,  100  N.  W.  10S5, 

following  rule. 

1  Pet.  100-104,  7  L.  60,  UNITED  STATES  t.  SALINB  BANK 
SyL  1  (II,  669).  Ezpoania  to  penally  ban  discovery. 
Approved  in  Ballmann  v.  Fagiu,  200  U.  S.  19S,  SO  L.  437,  26  Sap. 
Ct.  218,  possibility  that  book  which  grand  jury  seeks  In  Inveatlgatlng 
liability  of  national  bank  employee  for  dieappearance  of  cash  might 
■bow  that  owner  was  guilty  of  violating  atate  "bucket-shop"  laws, 
JDstifiet  cefueal  to  prodnee  book, 

Dietlngniihed  in  Hale  v.  Hankel,  201  V.  8.  09,  SO  L.  663,  86  Sup. 
Ct.  870,  protection  against  unreaaonabla  tearchea  and  seizures  cannot 
ba  invoked  to  justify  refusal   of  eorporation  officer  to  produce  Ita 
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paperr  In  obedEenM  to  rabpoens  daeea  tecum,  luoed  is  aid  of  grand 
jmy  jnveitigatioa  of  Tiolation  of  kntt-tnut  ut  b;  corporation. 

1  Fflt  110-135,  T  L.  135,  OOTEKNOB  07  OEOBQU.  t.  MADBAZO. 

Bjl.  i  (H,  671).    Bnit  against  etate  officer. 

Approved  in  State  t.  Woodruff,  83  iiiia.  117,  36  So.  81,  in  action 
•gaiDtt  auditor  and  treasurer  aa  BueceMon  of  levee  eomroiMlonen, 
«tate  properly  made  party;  disaenting  opinion  in  Henry  v.  State,  87 
UiBi.  96,  97,  39  Bo.  884,  885,  majotily  holding  under  Conit,  art.  6, 
defining  execDtive  powers,  power  of  goTemoi  to  foe  at  commoa  law 
was  snperseded. 

1  Pet  138-150,  T  L.  85,  QBEENLBAP  t.  QDEBN. 

Syl.  S  (n,  673).    Btranger  to  trust  eannot  object  to  sale. 

Cited  in  Mobile  Land  Imp.  Co.  t.  Gass,  142  Ala.  528,  39  So.  232, 
argoendo. 

1  Pet.  165-169,  7  L.  96,  WBIOHT  v.  LESSEE  OV  HOLLINQSWOBTH. 

8yl.  S  (n,  677).    Baling  on  amendments  or  now  trial  discretionary. 

Cited  in  Caasett  v.  UitcheU  Coal  *  Coke  Co.,  150  Fed.  43,  arguendo. 
1  PeL  170-102,  7  L.  98,  UeLANAHAN  r.  UNITEBSAL  INS.  Ca 

Syl.  11  (n,  681).    Insurance — Ifaterial  representations. 

Approved  in  Eerr  t.  Uaion  Uarine  Ins.  Co.,  130  Fed.  417,  64  C.  C. 
A.  617,  where  misrepreaentation  aa  to  time  of  sailing  of  vesBel  on 
which  inmraace  was  requested  wsa  made  in  reply  to  specific  question 
by  insnrer,  it  ie  conclusiTely  preanmed  to  have  been  msterial. 

1  Pet.  193-B21,  7  L.  108,  COMEQTS  t.  TASSB. 

Syl.  3  (n,  683).     Assignability  of  torts  and  property  rights. 

Approved  in  In  re  Burustine,  131  Fed.  S31,  where  bankrupt  prior  to 
adjudication  transferred  to  wife  claim  against  railroad  for  killing  of 
eoD,  in  consideration  of  payment  of  funeral  expenses,  it  was  valid  to 
extent  it  was  accepted  as  security  for  amount  paid,  and  husband'a 
bankruptcy  trustee  was  entitled  to  aaaigoment  of  claim  only  on  pay- 
ment of  amount  expended  by  wife. 

(H,  681.)  Miscellaneous.  Cited  in  Smith  v.  Leve,  49  Fla.  239,  88 
So.  379,  where  patent  obtained  by  fraudulent  imposition  on  land 
officers,  equity  gives  relief  to  party  entitled  to  patent 

1  Pet  232-237,  7  L.  126,  HOBSBUBY  v.  BAKEB. 

Syl.  1  (H,  6B0).    Forfeitures  not  enforceable  in  equity. 

Approved  in  Jensen  v.  Deep  Creek  Farm  etc.  Co.,  27  Utah,  77,  74 
Pac  430,  following  rule;  Brewatei  v.  Lanyon  Zinc  Co.,  140  Fed.  818, 
enforcing  forfeiture  of  oil  lease  for  breach  of  condition  to  continue 
work  of  development  with  reasonable  diligence;  Duff  v.  Gilliland,  135 
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Fed.  58S,  refnslag  to  eanee]  contract  URignlng  title  to  pateatsd  ma* 
«binfl  for  certain  rojaltiea  reeeived  from  lieenBea,  where  aeiigoee  built 
niacbineB  at  proflt  and  granted  licGnsei  to  thoee  for  whom  it  bnilt; 
Wheeling  etc.  B.  B.  Co.  v.  Town  of  Triadelphia,  58  W.  Va.  5E0,  53  8. 
E.  512,  eojoinlng  forfeiture  of  itreet  T&ilwaj  privilege  in  itreet. 

DistinguiBhed  In  Sawyer  ▼.  Cook,  18B  Ubm.  167,  74  N.  E.  357,  where 
three  perBona  bought  land  to  sell  in  BabdiTiiione,  and  legal  title  waa 
pnt  in  two  of  them,  all  three  to  nae  beet  endeavor*  to  asll,  and  one 
who  held  no  legal  title  and  who  furnished  no  money  ceased  to  par- 
ticipate and  aMigned  Interait,  ha  could  not  require  accounting  of 
proflta  after  thirty  jmn. 

I  Pet.  264-298,  7  L.  138,  SCHIMMELPENNICH  v.  BAYABD. 

Syl.  2  (H,  094).    Drafts— Promiee  to  accept. 

Approved  la  Bank  of  Seneca  v.  fHrat  Nat.  Bank,  lOS  Uo.  App.  784, 
78.  S.  W.  1093,  where  bank  issued  geaeral  letter  of  credit,  checka 
drawn  by  bearer  of  letter  and  cashed  by  bank  having  lo  knowledge 
of  letter  cannot  be  applied  in  extinguishment  of  amount  named  in 
letter. 

1  Pet.  299-310,  7  L.  152,  MECHANICS'  BANK  v.  BETOH. 

Sjl.  1  (H,  697).    Specific  performance — Personalty  contracts. 

Approved  in  Bidenbaugh  t.  Thayer,  10  Idaho,  678,  80  Pac  233, 
specifically  enforcing  contract  to  furnish  wood,  defendant  to  furniali 
money  neeesnry  to  chop  and  ddiver  wood,  when  contract  partly  per- 
formed; Livesley  v.  Johnston,  45  Or.  49,  106  Am.  St.  Bep.  047,  70 
Pac.  &50,  OS  L,  B.  A.  783,  granting  specific  performance  of  contract  of 
sale  and  delivery  of  hops  at  certain  price,  bops  to  be  grown  in  ouc- 
ceeding  live  yean,  buyer  to  advance  cost. 

8yl.  4  (n,  698).    Wbo  are  neceesary  parties. 

Approved  in  Tod  t.  Crisman,  123  Iowa,  699,  99  N.  W.  683,  contractor 
to  pay  whom,  board  of  supervisors  has  ordered  levy  of  tax  is  not  nec- 
essary party  to  certiorari  to  test  legality  of  order. 

1  Pet.  318-387,  7  h.  160,  DOX  v.  POSTMASTEB  OBNEBAL. 

Syl.  2  (II,  703).     Laches  of  government  officers— Sureties. 

Approved  in  Christie  Street  Com.  Co.  v.  United  States,  129  Fed.  509, 
atatemente  made  by  departmental  officeri  to  claimant  for  tax  pending 
appeal  to  internal  revenue  commiBSiauei,  to  effect  that  claim  would  be 
jjloned  or  had  been  certified  favorably  to  auditing  office,  do  not  estop 
government,  so  aa  to  avoid  operation  of  limitations.  See  101  Am. 
St.  Bep.  152,  note. 

I  Pet.  328-342,  7  L.  164,  ELLIOTT  v.  PEIBSOU 
Syl.  10  (H,  705).     Judgment  binding  till  reversed. 
Approved  in  Southern  Pine  L.  Co.  v.  Ward,  16  Okl.  158,  85  Pac.  467, 

following  rule;  Ex  parte  Bobinson,  144  Fed.  836,  where  circuit  court 
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bkd  BO  Jniladietlon  of  (abject  matter  of  anlt,  Adjudication  ot  eon- 
iempt  for  violating  injunction  ia  void  and  eollaterally  attackable  b^ 
habeat  eorpos;  United  State*  v.  Atchiaon  etc.  B7.  Co.,  142  Fed.  IS2, 
Applying  rale  to  eoDtempt  proeeedingi  based  on  Tiolation  of  void  in- 
junction  ftgainst  granting  rebates;  Harper  t.  Bankin,  141  Fed.  630, 
judgment  of  court  ot  competent  jurisdiction  in  favor  of  national  bank 
reeeirer  knd  agsinst  defendant  dnly  served,  based  upon  findings  tbat 
-defendant  while  ofBeer  of  bank  embeEsled  funds,  ia  couelasiTe  of 
•eharaeter  of  Indebtedneaa  with  reference  to  release  of  U  in  bank- 
rnptey;  Taj  v.  Costa,  2  Cal.  App.  844,  B3  Pae.  S7T,  plaintiff's  action 
against  administrator,  who  took  posaession  of  property  in  belief  that 
he  was  dead,  is  barred  three  years  after  knowledge;  In  re  Patswald, 
■5  OU.  7BS,  60  Fse.  141,  when  jndge  adjourned  court  for  two  days  and 
went  to  another  county  while  jury  was  not  deliberating  in  criminal 
«aM,  verdict  rendered  on  bis  return  ij  void. 

1  Pet.  351-375,  7  II  174,  BELL  v.  MOEBISON. 

Byl.  6  (IZ,  71S).     Object  of  statute  of  limitations. 

Approved  in  Lynchburg  Cotton  etc.  Co.  v.  Travslers'  Ins.  Co.,  143 
Ted.  7E4,  where  insurance  policy  provides  that  action  barred  if  not 
commenced  within  thirty  days,  and  conduct  of  company  induces  de- 
lay beyond  time,  limitation  runs  from  refusal  to  pay.  See  notes,  101 
Amu  St.  Bep.  145;  102  Am.  St.  Bep.  757,  769. 

ByL  7  (n,  7E0).    Limitations — New  promise. 

Approved  in  In  re  MeOnire,  132  Fed.  394,  holding  duebill  reidting 
amounts  due  and  datea  did  not  remove  bar  of  limitations;  Eleis  t. 
MeGrath,  127  Iowa,  402,  100  Am.  St.  Bep.  306,  103  N.  W.  372,  69  L. 
B.  A.  260,  eTecution  of  note  for  unpaid  interest  on  prior  note  doe*  not 
remove  bar  of  lintitationa. 

1  Pet.  378-385,  7  L  185,  MECHANICS'  BANK  OF  ALBXANDBIA  v. 
LYNN. 

8y1.  1  (II,  731).    Specific  performance — Modification  of  agreement. 

Approved  in  Wright  v.  Tocaliou  Organ  Co.,  148  Fed.  214,  applying 
rale  in  suit  for  specific  performance  of  eoutraet  for  interest  in  future 
inventions. 

1  Pet.  886-454,  7  L.  18B,  CONBAD  v.  ATLANTIC  INS.  CO. 

SyL  7  (n,  734).    Mortgage  transfers  property  as  security. 

Approved  in  In  re  Moore,  146  Fed.  18B,  where  instrument  given  M 
•eenrity  for  loan,  and  purporting  to  be  deed,  but  not  accompanied  by 
reconveyance  bond  as  required  by  Georgia  code,  and  containing  con- 
tradictory recitals,  constitutes  common-law  mortgage,  and  where  prop- 
«rty  was  in  debtor's  possession,  and  surrendered  to  bankruptcy  trus- 
tee, it  is  subject  to  sale  as  port  of  assets  of  his  estate. 
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B7I.  8  (n,  738).     Jndgntent  lien  aa  propert^T- 

Approved  in  Dlinoia  Nat.  Bank  ▼.  Sebool  TntBtsM,  SII  Itl.  Sll,  71 
N.  E.  1074,  junior  mortgagee  ma;  redeem  from  Benior  mortgagee  sBii 
thereby  b«eome  nbrogated  to  all  rights  of  meh  eenior  mortgagee. 

SjL  12  (n,  739).    BilU  of  lading  paw  hy  indorsement. 

Approved  in  Oeneral  Eleetri«  Co.  v.  Sonthem  B7.,  72  8.  C.  254,  110 
Am.  St.  Bop.  603,  SI  8.  E.  690,  where  freight  ihipped  under  bill  of 
lading  to  order  of  shipper,  notify  third  party,  and  draft  was  attached, 
earrier  cannot  deliver  to  third  party  without  prodnction  of  bill  prop- 
erly indorsed. 

SyL  14  (H,  739).    Bills  of  lading — Assignment  by  owner  of  gooda. 

See  105  Am.  St.  Bep.  342,  note. 

1  Pet.  435-468,  7  L.  SIB,  BANK  OF  COLUMBIA  t.  HAGNEB. 

Syl.  2  (II,  754).    Vendor  and  vendee's  undertaking  dependent. 

Approved  In  Uiehigan  Home  Colony  Co.  v.  Tabor,  141  Fed.  S36, 
following  rule;  Stein  t.  Waddell,  37  Wash.  63B,  BO  Pac  186,  where- 
vendee's  covenant!  to  pay  price  and  vendor's  covenants  to  execute  ani 
deliver  deed  are  mutual,  vendor  cannot  sua  to  forfeit  eontraet  beeanae 
of  purchaser's  failure  to  pay  price  on  day  speeifled,  withont  execut- 
ing and  tendering  deed. 

Distinguished  in  Watkjns  V.  American  Nat.  Bank,  134  Fed.  42,  67 
C.  C.  A.  110,  where  vendor  sued  vendee  for  balance  doe  on  purchase- 
money  note,  and  vendee  denied  liability  to  pay  balance  because  title- 
to  part  of  property  lost,  and  court  found  value  of  unconveyed  portion 
and  gave  judgment  for  defendant,  vendee  barred  from  suing  for  dif- 
ference between  value  as  found  and  amonnt  due  on  note, 

Syl.  S  (II,  748).    Land  sale — Time  of  essence  of  contract. 

Approved  in  Seibel  v.  Purchase,  134  Fed.  4S8,  applying  rule  wher» 
defendant  sold  option  for  purchase  of  realty  exercisable  by  certain 
date  but  there  was  mortgage  on  property;  Wright  v.  Astoria  Co.,  45  Or. 
'229,  77  Pae.  600,  where,  under  contract,  deed  pnt  in  escrow  for  de- 
livery on  payment  after  examination  of  title,  title  passed  to  grantee- 
on  delivery  of  deed  as  against  purchaser  for  grantor  on  day  deed  de- 
livered. 

I  Pet.  469-475,  7  L.  224,  DOE  EX  DEU.  ELMOBE  v.  OBYMEa 
Syl.  1  (II,  760).  Peremptory  nonsuit  in  federal  court. 
*'■  Approved  in  Parks  v.  Southern  Ry.  Co.,  143  Fed.  278,  applying  rul» 
is  action  for  damages  for  negligent  killing  of  person;  Huntt  v.  Mc- 
Namee,  141  Fed.  294,  where  voluntary  nonsuit  permitted  by  state 
practice,  it  is  discretionary  -with  federal  court  to  refuse  nonsuit  after 
eonclnsion  of  plaintiff's  evidence,  and  motion  by  defendant  for  diroe- 
tion  of  verdict  bad  been  sustained. 
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i.  Pet  S03-910,  7  L.  239,  DAVIS  v.  MASON. 
87I.  2  (n,  750).    Cnrtea^  in  wif«'i  wild  Unda. 
See  112  Am.  8t  Bep.  5S2,  note. 

I  Pet.  Sll-546,  7  L.  242,  AMEBICAN  INS.  CO.  t.  THBGE  HUN- 

DBED  AND  FOTT-SIX  BALES  OF  COTTON. 

87I.  S  (II,  759).    TnoEfer  of  territor;  hy  nation!. 

Approved  In  United  8tatea  t.  Winans,  198  U.  S.  383,  49  L.  1093, 
S5  8np.  Ct.  662,  flahing  righti  in  Columbia  river  aeeured  to  Yskinu 
Indiaoi  by  treatj  prevail  over  rights  acquired  to  lands  bordering  on 
river,  by  virtae  of  patent;  Dorr  v.  United  States,  195  V.  8.  141,  40 
lb  129,  84  Sap.  Ct.  80S,  ni^olding  denial  of  jury  trial  in  Philippines; 
In  re  Chavec,  147  Fed.  75,  on  bankruptcy  of  busband  having  only  eom- 
moiiity  estate  under  New  Uexico  laws,  elaims  of  antenuptial  creditor 
are  postponed  until  after  couunanity  creditors  aatisfled. 

Byl.  7  (n,  759).    Power  of  governing  territory. 

Approved  in  Kepner  v.  United  States,  199  U.  8.  124,  4»  Lu  122,  24 
Bap.  Ct.  797,  government  cannot  appeal  from  acquittal  in  court  of 
flnt  instance  in  the  Philippinea;  Kneeland  V.  Eorter,  40  Wash.  363, 
82  Pae.  609,  1  L.  B.  A.  (N.  8.)  745,  Congreaa  baa  power  to  grant  tide 
land  between  high  and  low  water  work  within  a  territory  of  United 
States. 

Syl.  9  (ZI,  761).    Jnriadietion  of  territorial  eoarts. 

Approved  in  Higgine  v.  Tax  AiHessors  of  Pawtaeket,  27  B.  I.  408, 
43  Atl.  37,  upholding  Practice  Act  1905,  p.  4,  !  12,  giving  superior 
court  joriadietion  of  write  of  habeai  eorpua,  mandamus  and  quo  war- 
ranto. 

Byl.  13  (n,  762).     Admiralty  jurisdiction  in  territorial  courts. 

Approved  in  Allen  v.  ICyers,  1  Alaska,  IIS,  after  applicant  -for 
patent  has  once  initiated  proceedings  in  land  office  under  Bev.  St., 

II  2325,  S326,  independent  equity  auit  to  quiet  title  is  not  maintain- 
able. 

SyL  14  (H,  703).    Territorial  courts  not  constitutional  court*. 

Approved  in  Ex  parte  Moran,  144  Fed.  598,  upholding  jurisdiction 
at  eireoit  court  of  appeals  in  habeas  corpus  to  inquire  into  power  of 
Oklabomn  territory  court  to  imprison  one  convicted  of  capital  crime; 
Wallace  t.  Adams,  143  Fed.  725,  upholding  jurisdiction  of  United 
States  In  Indian  Territory  over  ejectment  by  Indian  allottee  against 
possessor  of  allotment;  Welty  v.  United  Btatea,  14  Okl.  15,  76  Pac 
123,  in  trial  of  federal  eases  in  territorial  district  eourt,  territorial 
procedure  prevails;  Fuller  etc.  Co.  v.  Johnson,  S  Okl.  005,  68  Pac. 
747,  United  States  court  of  Indian  Territory  is  not  United  States 
«onrt  within  Okl.  St.  ISSO,  p.  930,  |  2;  United  States  v.  Choctaw  etc. 
S.  B.  Co.,  3  Okl.  452,  41  Pac.  745,  Bev.  St.,  |  1001,  exempting  United 
States  from  giving  bond  on  appeal,  does  not  apply  to  appeals  fron 
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territorial  diatriet  to  territorikl  inpTBme  eocit;  Buika  t.  Territot?,  B 
OkL  SIS,  37  Pu.  836,  Bev.  St.,  |  729,  limiting  powers  of  United  StstM 
court  to  sammuiljr  panish  for  contempt  does  not  »ppij  to  territorial 

1  Pet.  591.603,  7  L.  278,  TATLOB  t.  BIGGa 

87I.  1  (II,  775).    Best  eridenee. 

Approved  in  Security  Tmst  Co.  r.  Bobb,  142  F»d.  7t,  refiirin| 
eop7  of  letter  where  adverse  part^  not  subpoenaed  to  prodnoe  original. 

Sjrl,  4  (H,  776).     Foundation  for  secondary  evidence. 

Approved  in  Jenkins  v.  Emmons,  117  ICo.  App.  9,  M  S.  W.  814, 
where  contents  of  written  instmment  bave  been  proven,  party  may 
testify  as  to  its  lose  in  suit  against  administrator. 

Syl.  6  (II,  777).     Contracts — Preceding  converaatfons  inadmiraible. 

Approved  in  Capell  t.  Pagan,  30  Mont.  512,  77  Pas.  56,  applying 
rule  to  deed. 

Syl.  8  (II,  777).     SufBeienoy  of  parol  to  prove  written  eontraet. 

Approved  in  Capell  v.  Pagan,  30  Mont.  613,  £15,  77  Pae.  56,  67, 
applying  rule  to  deed. 

1  Pet.  620-685,  7  L.  287,  McDONALD  v.  8HALLET. 

QyL  S  (n,  78E).    Contracts— Motives  do  not  affect  validity. 

Approved  In  Bedford  etc.  Co.  v.  Oman,  134  Fed.  448,  stranger  to 
contract  to  maintain  switeb  over  private  property,  who  is  interested 
la  maintenance  of  switch  by  railroad,  cannot  complain  of  eontraet 
aa  frandalent  merely  because  purchase  price  on  sale  of  switch  was 
paid  in  notes. 

1  Pet.  640-6S4,  7  L.  E95,  BABBT  v.  COOMBE. 

Syl.  8  (n,  785).    Statute  of  frauds— Place  of  signature. 

Approved  in  Delaware  Ins.  Co.  v.  Pennsylvania  Ins.  Co.,  126  0«. 
3SS,  391,  55  S.  E.  333,  335,  upholding  contract  of  fire  insurance  signed 
at  place  other  than  end. 

Syl.  fl   (n,  786).     Evidence  to  remove  ambiguity  in  writing. 

Approved  in  lamon  v.  Loder,  135  Mich.  351,  97  N.  W.  771,  ophold- 
ing  deed  by  corporation  signed  by  its  president  and  secretary  whoaa 
signature  had  appended  to  it  designation  "Pres.,"  "See." 

1  Pet.    6S5-669,  7  L.  302,  BOSS  v.  BABLAND. 

Byl.  2  (II,  7^8).     Legal  title  prevails  in  ejectment. 

Approved  in  United  States  v.  Anderson,  194  U.  B.  399,  48  L.  1039, 
24  Snp.  Ct.  716,  United  States  is  precluded  from  retaining,  as  against 
grantees  of  indemnity'  lands,  som  collected  from  trespasaera  thereon 
for  removal  of  stone  during  period  of  selection  of  lands  to  snpply 
deOciency. 
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107  Notu  gn  U.  8.  Beporta.  S  F«t.  1-S7 

Byl.  3  cn,  788).    Ejectment— Practice. 

Approved  in  Peyton  t.  Deamona,  129  Fed.  II,  83  C.  C.  A.  eSl, 
pfttent  isBnad  nndei  homeatead  lawi  rel&tea  bftck  to  initifttioD  of  claini, 
*nd  gives  patentee  right  to  recover  valne  of  timber  wrongfally  ent 
kud  removed  from  laud  after  initiation  of  claim,  and  prior  to  i>- 
■nance  of  patent. 

1   Pet.  686694,   7  L.   913,  BIDDLE   t.   WILEINB. 

87I.  S  (n,  792).    Adminietistor'i  anil— Profert  of  letter!. 

Approved  in  Moore  t.  Petty,  185  Fed.  673,  68  C.  C.  A.  306,  executor 
may  sue  in  another  etate  to  recover  of  his  agent  proceeds  of  sale 
of  realty  beloDging  to  decedent's  estate. 

SyL  7  (II,  7S3).     Action  on  judgment  by  administrator. 

Approved  In  Coram  r.  Ingersoll,  148  Fed.  17S,  judgment  against 
•Dcillary  administrator,  in  action  on  chose  in  action,  deemed  assets  of 
estate  in  his  jurisdiction,  bars  ancillary  administrator  in  another  jur- 
iadietion  from  suing  00  same  cause  of  action. 


n  FETEBS. 

3  Pet.  1-24,  7  L.  327,  PENNOCK  t.  DIALOaUB. 

8yL  2  (U,  7B5).     Heeessity  for  requests  for  instmetlons. 

Approved  in  Chicago  Live  Stock  Com.  Co.  v.  Fix,  15  Okl.  42,  78 
Pac.  317,  following  rule;  Steel  Bail  Sup.  Co.  v.  Baltimore  etc.  By.  Co., 
130  Fed.  435,  64  C.  C.  A.  G35,  exception  to  so  much  of  charge  as  states 
that  only  question  is  (stated  question),  does  not  support  asBignment 
of  error  based  on  failure  to  submit  another  question  on  which  na  in- 
atructioQ  Bflked. 

Syl.  7    (H,  797).    Patents— Prior  public  use. 

Distinguished  in  Eastman  v.  Mayor  etc.  of  H.  T.,  134  Fed.  853,  69 
C  C.  A.  628,  where  inventor  of  flre-engine  pump  put  device  on 
enipne  of  which  he  was  engineer,  where  it  was  used  for  years,  and 
ahown  to  manufacturers,  their  placing  it  on  other  engines  is  not 
fraudulent. 

S  Pet.    25-67,  7  L.  335,  COLUMBIAN  INS.  CO.  t.  LA  WHENCE. 

Syl.  7  (II,  800).     Insurer  must  disclose  all  facts. 

Approved  in  Parsons,  Bich  ft  Co.  v.  Lane,  97  Minn.  113,  106  N.  W. 
492,  condition  in  fire  policy  for  unconditional  ownership  by  insured 
*nd  for  ownership  of  lot  on  which  building  stands  makes  it  incumbent 
on  insured  to  disclose  ground  lease  where  no  inquiries  made;  Tyre* 
w.  TirginU  Ins.  Co.,  55  W.  Ta.  68,  104  Am.  St.  Bep.  S83,  46  a  £. 
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S  P«t.  68-160  Note*  oo  U.  B.  BeporU  10» 

70S,  66  L.  B.  A.  657,  false  atatement  1>7  appliaaitt  to  iiuar&nee  agent 
that  ha  ia  sole  and  abaolntft  ownar  aroid*  polie;. 

8  Pet.  S8-9S,  7  L.  U7,  OABDNEB  t.  COLLINS. 

87I.  3  (H,  804).    St&tntee~lDtent  gathered  from  words  of  uL 

Approved  in  diuenting  opinion  in  trwin  r,  Irwin,  2  Old.  220,  S7 
Pae.  S60,  majoritjr  holding  act  of  Congress  rati^ng  territaiial  law 
granting  probate  eonrt  jnriadietion  in  divorce  cases  did  not  denj- 
power  to  repeal  aet. 

SfL  6  (H,  806).    Sneeeirion— Heirs  of  ths  blood. 

Approved  in  Finlej  ▼.  Abner,  129  Fed.  730,  64  C.  C.  A.  £82,  under 
Eauaas  atatnte  of  deaeent  which  governs  descent  of  aUotments  in 
Indian  Territoi?,  where  Indian  woman,  wboie  parents  were  dead, 
died  nnmanied  and  witbont  isane,  bnt  leaving  half-brother,  ha  In- 
herited to  ezelnsion  of  nnelea  and  eoniins. 

8  Pet  137-149,  7  L.  374,  VAN  KBSS  t.  FACABD. 
871.  8  (□,  812).  Bemoval  of  fixtuies  bj  tenant.. 
Approved  in  Bhafter  Estate  Co.  v.  Alvoid,  2  CaL  App.  805,  84  Pae. 
tSO,  apholding  right  of  lessee  of  game  preaerve  to  remove  buildings 
during  term;  Eayward  t.  School  District  No.  9,  139  Hieh.  542,  102  N. 
W.  1000,  school  district  is  owner  of  schoolhouaa  which  it  ereeta  on 
leased  land,  and  maj  remove  same  within  reasonable  time  after  ter- 
mination of  lease  on  eontingencf ;  Winans  v.  Beidler,  8  OU.  605,  52 
Pae.  405,  homestead  settler  making  improvements  on  government 
land,  whose  entijr  afterward  canceled,  my  remove  same  after  land 
awarded  to  adverse  settler;  Crocker  t,  Donovan,  1  Okl,  174,  30  Fac. 
S77,  improvements  made  bj  homesteaders  on  their  claims  are  taxable, 

8  Pet.  150-156,  7  L.  379,  BOYCE  v.  ANDERSON. 

Syl.  2  (n,  815).    Liability  of  alave  earriers. 

Approved  in  Lewis  v.  Fennaylvania  ate.  B.  B.  Co.,  70  N.  J.  L.  135, 
66  Atl.  129,  carrier  of  liveatoek  not  liable  for  injuries  to  cattle  cauaed 
by  failara  to  feed  and  water  them  where  contract  provided  that 
shipper  should  do  so. 

8  Pet.  1&7-169,  7  L.  381,  THOMPSON  v.  TOLMIE. 

Syl.  3  (n,  817).    Jndgmenta— ColUteral  attack. 

Approved  in  Threadgill  v.  Colcord,  16  OU.  470,  85  Pae.  TIO,  apply- 
ing rule  to  receiver's  sale;  Eddy  v.  People,  218  111.  616,  7S  N.  E. 
1072,  under  Laws  1S79,  relatinj;  to  police  penaiona,  board  of  trustees 
in  passing  on  right  of  applicant  for  pension  acts  ia  quasi-judicial 
capacity  and  its  finding  is  binding. 

Syl.  4  (II,  819).    Collatatal  attack  on  judicial  sale. 

Approved  in  Clark  v.  Bossier,  10  Idaho,  350,  78  Fac.  360,  applying 
rale  to  Bale  of  mining  claims. 
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109  NotM  on  U.  a  lUporta.  2  Pet.  201-317 

a  Pet  201-216,  7  L.  SOT,  HUNT  t.  WICKLIFFB, 

8yL  6  (n,  828).    "Two  monthi"  does  not  meu  eiglit  waekt. 


period  of  tbiity  daja. 

J  Pet.  245-252,  7  L.  112,  WILL80N  v.  BLACEBIBD  CBEEK  UARSH 
CO. 

SjL  2  <II,  832).    Beneflte  to  public  tturovgli  medium  of  individuala. 

Approved  in  Pitteburg  ete.  B7.  Co.  t.  Woleott,  182  Ind.  405,  09 
H.  E.  453,  npbolding  Bnnu'  BeT.  8t,  ||  4401-4410,  relaUng  to  open- 
ing of  etreete. 

Sjrl.  S  (n,  832).  Commeree — State  law  eonflieting  with  «ongie>> 
eionttL 

Approved  in  AUen  ▼.  Beed,  10  OU.  124,  60  Pae.  7B8,  holding  void 
territorU]  act  regulating  change  of  eountj'  eeata, 

87L  4  (n,  833).    Begiil»tion  of  navigation  bj  itatea. 

Approved  in  Uaniganlt  t.  SpriDgs,  IW  V.  8.  478,  482,  50  L.  277, 
S79,  26  Snp.  Ct.  127,  apholding  itate  itatnte  antboriiing  construetion 
of  dam  acTOM  navigable  etream  to  inbaerve  drainage  of  lowlands ; 
The  Nonpariel,  140  Fed.  S23,  railroad  maintaining  bridge  over  Erie 
Canal  with  pieia  reating  on  eriba  which  extend  over  piera  on  eanal 
•idea  without  marking  location  li  liable  for  damage  by  collision 
therewith;  United  Statea  v.  Union  Bridge  Co.,  143  Fed.  390,  391,  ap- 
holding 30  Btat.  1153,  relating  to  alteration  of  bridges  which  Secre- 
lary  of  War  decidei  obstniet  navigation;  Uaine  Water  Co.  v.  Eniek- 
erbocker  Bteam  Towage  Co.,  99  Ue.  475,  59  Atl.  954,  water  pipe  line 
acToee  Kennebec  river  by  authority  of  legislature  and  in  aecordanea 
with  plans  authorised  by  Secretary  of  War  i*  not  unlawful  obetme- 
tion;  Crooketon  Watetworka  etc.  Co.  v.  Sprague,  91  Minn.  4QS,  98  N. 
W.  349,  64  L.  B.  A.  OT7,  eoDltraing  Gen.  St.  1S04,  H  2385,  2386,  re- 
lating to  log  dams;  Eaniaa  City  etc.  B.  B.  Co.  v.  Wiygnl,  82  Miss. 
231,  33  80.  967,  61  L.  B.  A.  578,  railroad  which,  nnder  grant  from 
atate,  has  bnilt  bridge  over  navigable  etream,  may  repair  same. 

t  Pet  253-317,  T  L.  415,  FOSTEB  v.  NEILSON. 
SyL  4  (n,  638).    Individual  rights  nnder  treatiei. 

Approved  In  In  re  Ifinook,  2  Alaska,  208,  eonstruing  Bnaiian 
treaty  with  ref eienea  to  citisensUp  of  half-breeds  who  have  severed 
tribal  relationa. 

^L  7  (H,  B39).  Treaties  equivalent  to  statotai. 

8aa  lis  Am.  St.  Bep.  108,  noth 
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E  Pet.  818-416  Notes  on  D.  S.  Beports.  U» 

8  Pot.  818-326,  7  L.  487,  BANK  OP  KENTDCET  r.  WISTBB. 

Sjrl.  4  (n,  842).    AsnirapBit  tor  bank  depoait. 

Approvod  in  Betan  v.  Union  Tnut  Co.,  134  Uieh.  8,  95  N.  W.  lOOS, 
d«poaita  in  bank  of  monejv  paid  Into  court  are  not  special  deposit* 
entitled  to  priority  own  others  on  Insolvenej  of  bank. 

87].  8  (n,  643).    Federal  eonrta — Suits  hj  holder  of  note. 

Diatiagaished  in  Utah-Nevada  Co.  t.  De  Lamar,  133  Fed.  122,  6S 
C.  C.  A.  179,  snit  by  assignee  of  oral  contract  to  reeaver  money  dna 
thereon  eaoDot  be  maintained  in  federal  court  nnleas  assignor  coold 
■na  therein. 

8  Pet.  358-369,  7  L.  450,  AMERICAN  FUE  CO,  v.  UNITED  STATES. 

Syl.  2  (II,  847).    Liquor  in  Indian  country — Burden  of  proof. 

Approved  in  State  t.  Barrett,  136  N.  C.  640,  50  &  E.  510,  npholding 
Laws  H.  C.  1903,  prohibiting  selling  of  liquor  without  license  and 
making  posseseion  of  liquor  in  quantities  over  quart  prima  faoi* 
evidence  of  hii  keeping  it  for  sale. 

i  Pet.  970-879,  7  L.  454,  BANDBIDQE  ▼.  WASHINQT0N>8 
EXECUTOBS. 

Syl.  4  (n,  850).    Exeeutor  represents  reddnaries. 

Approved  in  Bankin  t.  City  of  Big  Bapida,  133  Fed.  672,  66  C.  C.  A. 
566,  wheie  it  bad  been  determined  in  probate  proceedings  by  reeeiver 
of  insolvent  national  bank  to  establish  elaini  for  asaassment  on  de- 
cedent's stock  that  decedent  was  owner,  diatribatees  are  estopped  to 
relitigate  decedent's  ownership  in  snbieqnent  suit  to  recover  sub- 
sequent assessment. 

2  Pet.  380-416,  7  L.  458,  8ATTEBLEE  v.  UATTHEWSON, 

Syl.  2  (II,  850).    Betrospective  validating  statute. 

Approved  in  Lohrstorfer  v.  Lobratorfer,  140  Uieh.  556,  104  N.  W, 
144,  act  of  1905,  amending  act  of  1897,  relating  to  payment  of  feea 
on  appeal,  by  providing  for  reinstatement  of  appeal  dismissed  for 
nonpayment  of  register's  fees,  is  void  aa  to  appeals  dismissed  prior 
to  amendment. 

Syl.  4  (II,  852).    Exercise  of  judicial  functions  by  legialature. 

Approved  in  Eddy  v.  People,  218  111.  616,  75  N.  E.  1072,  under  Laws 
1879,  relating  to  police  pensions,  board  of  trustees  in  peering  on 
application  for  pension  acts  in  quasi-judicial  capacity  and  its  flud- 
ing  is  binding. 

Syl.  5  (II,   852}.     Betrospective   lawa   valid   unlesa   contracts  im- 

Approved  in  Wbitlock  v.  Hawkins,  lOS  Va.  250,  53  S.  E.  403,  up- 
holding act  of  1906,  amending  and  re-enecting  Code,  e.  23,  relating 
to  assessment  of  land. 
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Ul  Notes  on  U.  S.  Beports.  2  Pet.  417-481 

t  Pel.  417-441,  7  L.  470,  BEYNOLDS  t.  M'AETHUK. 
S7I.  1  (II,  856).    Betrospective  eonstruetian  of  BtstutM, 
Approved  in  United  States  t.  JaekaoD,  143  Fed.  78S,  32  Btat.  3BT, 

relating  to  allowance  to  prisonen  tor  good  time,  did  not  apply  to 

priaonen  aeotenced  before  act  took  effect. 


Bjl.  1  <II,  857).    Soit  definea. 

Approved  in  South  Dakota  eto.  Bj.  Co.  t.  Chicago  etc.  Jlj.  Co.,  141 
Fed.  680,  proceeding  hj  railroad  to  condemn  right  of  waj  under 
South  Dakota  etatate  ia  removable  where  lequiiite  diversity  of  citizen- 
ahip  and  amount  exist, 

87L  S  (U,  858).    Prohibition  la  niiL 

Approved  in  SUte  v.  Chittenden,  127  Wii.  484,  107  N.  W.  508, 
eertioTBri  lie*  to  review  action  of  dental  board  in  pawing  upon  lepu- 
lability  of  college  under  state  statute. 

Syl.  7  (n,  8SS).    Bight  to  tax  unlimited. 

Approved  in  Oay  t.  Thomas,  6  Okl.  10,  40  Pae.  581,  upholding  aet 
•t  1895,  relating  to  taxation  ot  personalty  in  unorganised  country  or 
reservation. 

Syl.  10  (n,  861).    State  tax  on  government  stock. 

Approved  in  Sontk  Carolina  v.  United  States,  199  U.  S.  452,  4M, 
50  L.  266,  272,  26  Sup.  Ct.  110,  United  States  may  exact  Ucenae  tax 
from  selling  agents  of  state  which  has  taken  charge  of  liquor  business; 
Mosely  v.  State,  IIB  Tenn.  68,  67,  61,  86  S.  W.  715,  718,  717,  interest 
on  United  States  bonds  does  not  become  taxable  immediately  upon 
being  paid  into  hands  of  bondholder;  dissenting  opinion  in  Kingsley 
V.  Merrill,  122  Wis.  202,  90  N.  W.  1049,  67  L.  B.  A.  200,  majority  up- 
holding Bev.  St.  1S98,  I  1036,  making  debts  due  from  solvent  debt- 
ors subject  to  taxation. 

Distinguished  in  Hibernia  Savings  etc.  Soc  v.  San  Francisco,  200 
U.  S.  313,  50  L.  496,  26  Sup.  Ct.  265,  United  States  orders  for  inter- 
est accrued  on  registered  government  bonds  are  taxable  by  state  in 
hands  of  owner. 

<II,  85T.)  MiscellaneoDS.  Cited  In  State  v.  Godfrey,  64  W.  Va. 
71,  46  8.  E.  192,  as  to  whether  prohibition  lies  to  enjoin  prosecution 
ander  void  ordinance. 


SyL  1  (II,  662).    Death  pending  submission — Entry  of  order. 
Approved  in  Teske  j.  Dettbemer,  70  Neb.  659,  9S  N.  W.  62,  following 
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t  Pet  492-68S  Note*  on  U.  B.  Beportc  lU 

2  Pet.  402-526,  7  L.  496,  BANK    OF    HAMILTON   T.   DUDLEY'S 


8jL  4  (II,  865).    BepeU  of  Uw  antlioridiigi  kdmlntstntar't  talM. 
Approved  in  Scott  t.  Jenkiu,  46  Fla.  S29,  35  Bo.  105,  fallowing 

2  Pet.  527-548,  7  L.  SOB,  BANK  OP  UNITED  STATES  t.  OWENS. 

Bjh  1  (n,  867).    UniTj  defined. 

Approred  in  Ounbj  t.  Annatrong,  138  Pod.  433,  66  C.  C  A.  ttT, 
eoiutrauig  eoDtraet  of  laui  aiweiatioo  with  bonowing  rtoeUialdM 
«■  not  being  ntnriona. 

B7).  2  (H,  868).    Bulk  lonn  «t  nltn  vires  Intereit. 

Approved  In  Urwan  v.  Hortbwettem  Nat.  Ufe  etc.  Co.,  12S  WU. 
S60,  103  N.  W.  IIOS,  nndar  Bor.  St.  1898,  g  1955  o,  prohibitiiig  dlMrim- 
inatorf  contraeta  of  inanranea,  whore  ipeelal  agent 'a  eontnet  la 
iaaned,  in  violation  of  itatnte,  ai  indneament  to  taking  ont  of  poliej, 
inanrei  majr  ane  for  return  of  monef  paid  in  eonoideratian  of  Imb- 
anea  of  policy. 

S7I.  6  (n,  870).    Enforcement  of  Illegal  contraeta. 

Approved  in  Uontgomery  v.  Whitbeck,  12  N.  D.  892,  M  N.  V.  SS9, 
bolding  void  mutual  inaoiance  polic7  isaasd  in  diaregard  of  atatutM 
regulating  aame;  Light  v.  Conover,  10  Okl.  737,  63  Pae.  968,  no  na- 
tion ean  be  maintained  on  leaaa  for  pasturage  of  cattle  on  Indian 
leaflivatlon  made  without  approval  of  Indian  agent;  Garat  v.  Love, 
6  Okl.  69,  SS  Pae.  22,  in  anit  for  compeUHation  nnder  eattio  paatoraga 
contract,  anawer  alleging  pasture  ineloMi  government  land  states 
good  defense;  Eell^  v.  Courter,  1  Okl.  282,  80  Pae.  873,  where  on* 
lasses  premiaes  for  sale  of  liquor,  sale  being  illegal,  tenant  eannet 
recover  for  damage  to  liquor  bj  tandlord's  breach  of  ngreement  to 
supply  iee  ss  agreed;  dissenting  opinion  in  lifonahan  v,  Uooahan,  7T 
Tt.  ISl,  59  AtL  174,  70  L.  B.  A.  085,  majority  holding  wheio  com- 
plaint seeking  to  Impress  securities  with  trust  alleges  they  were  taksh 
in  defendant's  name  without  his  knowledge  and  isBnea  are  only  at 
to  title,  relief  not  denied  because  seenrities  placed  in  defendant's  name 
to  avoid  taxation;  Escondido  Lum.  etc.  Co.  v,  Baldwin,  i  CaL  App, 
608,  84  Pae.  285,  arguendo. 

2  Pot.  566-G88,  7  L.  G21,  BEATTT  v.  KUBTZ. 

Syl.  1  (n,  875).    What  ia  v»Ud  dedication. 

Approved  in  Cordeana  v.  Anderson,  83  Tex.  Civ.  600,  78  8.  W.  S63, 
following  mla. 

8yL  S  (H,  876).     Charitable  uses — Particular  grantee  ttnneeeeaiy. 

Approved  in  Penny  v.  Central  Coal  &  Coke  Co.,  138  Fed.  774,  where 
■nincoTporated  religions  society  had  had  uninterrupted  pomession  of 
land  in  controversy  for  thirty  years,  and  bad  used  it  as  its  own  nnde* 
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87I.  4  (H,  877).    Onnt  of  l&nd  kftemard  used  for  eemeterj. 

Limited  in  Ex  parte  McCall,  6S  3.  C.  492,  47  S.  E.  974,  chnTch  wUeh 
lias  allowed  members  to  bury  dead  in  ebnreh  lot  for  twentj-  jetn  not 
-enjoined,  where  cemetery  macb  neglected  and  church  aboot  to  bs 
moved,  from  aelling  lot  and  remoTing  bodies. 

Sjl.  6  (II,  878).    Stiit  bj  membera  of  religions  society. 

Approved  in  Single  r.  State,  161  Ind.  370,  68  N.  E.  646,  upholding 
indictinetit  for  larceny  alleging  property  stolen  was  property  of  Mveral 
persons  named  "as  trustees  of"  church. 

2  Pet.  595-012,  7  L.  S31,  ENGLISH  t.  FOXHALL. 
SjL  4  (H,  881).    Belief  nnder  geneial  prayer. 

Approved  in  Lockhart  t.  Leeds,  195  n.  8.  437,  49  L.  Z69,  29  Snp.  Ct. 
76,  tinder  bill  averring  title  to  mine  aei]Dired  nndei  relocation  made  in 
pursuance  of  alleged  fraadulent  eonspiracy  with  comidainant'a  partner, 
whereby  partner  was  to  fail  to  perfect  original  loc&don,  injunction 
«g«inat  further  mining  may  be  granted. 

a  Pet,  613-628,  7  L.  638,  CHIBAC  t.  BBINECKEB. 
SyL  S  (II,  882).    Ejectment  against  tenant  bars  landlord. 
See  112  Am.  St  Bep.  27,  S2,  note. 

3  Pet  6S7-663,  7  L.  642,  WILKINSON  t.  LELAND. 
SyL  4  (U,  884).    Law  violating  property  rights. 

Approved  in  King  t.  Hatfield,  130  Fed.  582,  holding  void  West  Yb- 
^nia  constitutional  and  statutory  provisions  relating  to  forfeiture  of 
tracts  of  over  one  thousand  acres;  UcEonster  v.  Sager,  163  lud.  675, 
106  Am.  St.  Bep.  268,  72  N.  E.  856,  68  L.  B.  A.  273,  holding  void  Acts 
1903,  p.  276,  e.  153,  making  lalee  by  merchant,  except  in  due  oourse  of 
-trsde,  void  as  to  creditors  unless  certain  conditions  as  to  schedule  of 
-creditors  complied  with;  Ex  parte  Anderson,  46  Tex.  Cr.  390,  3Q2,  81  8. 
"W.  982,  983,  city  court  baa  no  jurisdiction  to  try  an  accused  for  alleged 
violation  of  State  penal  statute. 

SyL  6  (□,  886).  Heir's  title  vests  encumbered  by  liens. 

See  112  Am.  St.  Bep.  1022,  note. 

SyL  7   (n,  887).  Act  confirming  void  exeeutor's  sale  vaUd. 

Approved  in  Fuller  v.  Eager,  47  Or.  244,  88  Pae.  783,  Laws  1899, 
(».  64,  g  3,  validating  goardisna'  sales  made  to  bona  fide  pnrchasera, 
cured  failure  of  guardian  t«  take  statutory  oaths  before  fixing  tini«  and 
place  of  aale. 

SyL  8  (I^  887).    Yalidi^  of  retrospective  laws. 

Approved  in  Lohrstrofer  v.  Lohrstrofer,  140  Mieh.  556,  104  N.  W. 
14^  act  1905,  amending  act  of  1897,  relating  to  payment  of  fees  on 
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appeml,  hj  providing  for  reioBtatemeat  of  >ppeali  dismisMd  for  non- 
pajmect  of  register '■  feei,  la  void  u  to  ■ppeala  dumisBed  prior  t» 
amendmenL 

Bj\.  9  (II,  88B).     Btatutss  eonitrued  acoording  to  Intent. 

Approved  in  Wadaworth  t.  BoTHn,  148  Ted.  776,  eonitralng  Act  of 
Cong.,  March  S,  1905,  ntifjing  agreement  hj  which  Wjoming  Indian* 
ceded,  for  diepoial  hy  goremment,  land*  in  Wind  Birer  Beeervation; 
Parthall  t.  United  Statee,  117  Fed.  136,  railwajr  poital  elerki  eannot 
leeover  againat  government  for  ezpeiuea  for  bed  and  beard  while  oti 
regular  run,  in  addition  to  fixed  lalary;  United  States  t.  Jaokson,  US- 
Fed,  787,  32  Stat.  397,  relating  to  allowance  for  good  time,  doe* 
not  appljr  to  prieonen  Mnteuced  before  it  took  effact;  Braithwaite  t- 
Cameron,  8  OkL  635,  88  Pac.  1086,  legialatnt*  ma;  provide  fo;  psjinent 
of  eompeniation  out  of  territorial  treaaui;  to  itenographei  employed  by 
legialatuTft 


m  PETERS. 

S  Pet.  12-32,  T  L.  585,  UNITED  STATES  t,  BUPOBD. 

SyL  1  (m,  9).    Treasury  tranieripta  as  evidence. 

Approved  in  United  Btatea  v.  Heraon,  US  fed.  819,  In  actios  on 
Indian  agent '■  bond,  tranaeript  of  books  and  proceedioga  of  Treas- 
ury Department  was  admisBible,  though  it  contained  some  itenuk 
of  credit  or  debit  eoneerning  wliieh  it  wa*  not  competent  evidenco. 

Syl.  2   (in,  9).    State  not  barred  by  limitationa. 

Bee  101  Am.  St  Bep.  151,  165,  note. 

Syl.  6   (m,  10).    Assignment  of  elaim  to  govemmeDb 

See  101  Am.  St.  Bap.  183,  note. 
3  Pet.  43-58,  7  L.  596,  WILLI80N  v.  WATEIira. 

SyL  1   (m,  14).    Tenant  cannot  diapnte  landlord'g  tttlc 

Approved  in  Hagar  t.  Wikofl,  2  Okl.  684,  39  Pac.  282,  one  goiDg 
into  possession  of  town  lot  on  public  lands  as  tenant  of  one  wh» 
has  erected  buOding  eannot  aaaert  elaim  adverae  to  landlord  tlU 
be   enrrenderi   pxemiaea. 

Syl.  4   (m,  16).    Tenant  diaclaiming  tenure. 

Ap[«oved  in  Stover  v.  Davia,  67  W.  Ta.  204,  205,  49  B.  E.  1025, 
1026,  following  mle;  DavBon  v.  Falls  City  Boat  Club,  136  Hieh, 
263,  09  N.  W.  19,  good  faith  is  not  element  of  adveree  possession. 

Syl.  5  (m,  18).    Adverse  possession  by  disclaimer  of  tenure. 

Approved  in  Patterson  v.  Hewitt,  11  N.  U.  42,  66  Pac.  565,  55- 
li.  B.  A.  658,  Conip.  Idwa,  1897,  ||   2916,  2930,  apply  limitation* 
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to  tniats  founded  on  veibal  agreemente  where  defendant  haa  not 
frandnleDtly  concealed  Me  eaoae  of  action,  or  iti  extetenee  thereof 
from   party   entitled. 

3  Pet.  99-192,  7  L.  617,  INQLIS  ▼.  8AIL0BS'  SNTJG  HABBOB. 

87I.  8  (m,  28).  WUla— Designation  of  trasteeB  by  official  char- 
Approved  in  Thompson  v.  Bale,  123  Qa.  310,  51  8.  E.  3S5,  inperior 
eonrt  may  fill  vacaneiea  In  trnateealiip  of  trust  for  educational  pur- 
poses  where   no   provision   made   therefor. 

87I.  S  (m,  28).    Beqneat  to  society — Subsequent  Ineorpo ration. 

Approved  in  Steams  v.  Newport  Hospital,  27  B.  I.  317,  62  Atl. 
1S5,  hospital  established  nnder  Laws  1873,  |  232,  may  adminiater 
trust  nnder  will  for  cats  of  tick,  injored  or  tnflm  poor  persons. 

SyL  S  (m,  31).    Devise  on  happening  of  fntnre  event. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed. 
622,  6T  C.  C.  A.  393,  construing  bequest  to  trustees  to  manage  and 
invest  ineome  for  certain  period,  at  expiration  of  which  they  were  t« 
form  corporation  to  which  estate  and  accumulations  Bbou]d  be 
transferred  for  pnrpoie  of  founding  hospital. 

SyL  7  (in,  32).    Wills— Enforcement  of  tesUtor's  intent. 

Approved  in  Speer  v.  Colbert,  200  U.  S.  14S,  SO  L.  413,  2«  Sup. 
Ct  201,  upholding  bequest  of  sum  not  to  exceed  t5,000,  to  be  equally 
divided  between  two  named  charitable  inatitntiona  which  testator 
direct*  to  be  made  ia  event  of  invalidity  of  prior  bequest  for  an- 
other porpoae;  Anderson  v.  Messinger,  146  Ped.  938,  where  tea- 
tator  declared  if  eitbet  of  sons  should  die  without  lineal  descendants, 
survivor  should  take,  and  if  survivor  bad  no  descendants,  half  ef 
all  shonid  go  to  testator's  brother  and  a  remainder  to  other  brothers, 
sons  acquired  life  estate  in  moiety. 

8yl.  8   (in,  32).     When   trust  created  by  will. 

Approved  in  Speer  v.  Colbert,  200  U.  9.  146,  50  L.  413,  2«  Sup. 
Ct.  201,  death  or  resignation  of  truHteee  named  in  will  who  are 
directed  to  pay  and  see  to  application  of  bequest  to  educational 
institution  to  be  used  for  colonial  reaearcb  does  not  eause  trust  to 
fail;  Oidley  v.  Lovenberg,  35  Tex.  Civ.  210,  79  B.  W.  835,  uphold- 
ing devise  of  fund  for  eatablJBbiDg  home  for  bettering  condition 
and  comforting  the  unfortunate  widows  of  certain  city. 

3  Ptt.  193-208,  7  L.  650,  EX  PABTE  WATKINl 
Syl.  2   (m,  3S).    Habeas  eorpns  by  federal  court. 
Approved  in  Ex  parte  Moran,  144  Fed.  600,  601,  upholding  Juris- 

diction  of  circuit  court  of  appeals  to  issue  habeas  corpus  to  inquirs 

into  power  of  Oklahoma  territorial  court  to  imprison  one  convicted 

•t  capital  crime. 
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Sjl.  8  (in,  41).     When  jodgment  of  imprisonment  S  nnlUtj. 

Approved  in  Ei  parte  Stacey,  45  Or.  87,  75  Pae,  lOfll,  following 
rnle;  In  le  BnTkell,  8  Alaska,  110,  when  justice  of  peace  added 
"at  hard  labor'*  to  penalty,  habeas  corpus  does  not  lie  where  bard 
labor  not  in  fact  being  imposed  as  part  of  penalty;  Ex  parte 
Harlan,  1  Okl.  50,  27  Pae.  921,  habeas  corpus  does  not  lie  to  leview 
judgment  or  sufficiency  of  indictment  where  conrt  had  jurisdiction. 

SyL  9  (in,  43).    Habeas  eoipns — Sufficiency  of  indietmenL 

ApprOTed  in  Hyde  t.  Shine,  ISS  V.  B.  S3,  50  L.  97,  25  Sup.  Ct. 
760,  refusing  oi)  habeas  corpus  to  determine  saJBcieney  of  indictment 
for  eonipiraey. 

ByL  10   (m,  44).    Judgment  binding  till  reversed. 

Approved  in  Cob«  v.  Bickette,  111  Uo.  App.  113,  89  8.  W.  133, 
where,  after  suit  t»  dissolve  loan  association  was  brought  in  federal 
court,  state  eoort  transferred  similar  suit  brought  previously  and 
federal  court  rendered  decree  for  sale  of  assets,  deeree  not  eol- 
latemlly  attackable  by  one  'indebted  to  association  on  note  in  suit 
thereon  by  purchase  of  association's  assets. 

Byl.  IS  (m,  4S).    Collateral  attack  on  e^nrt-martial's  judgment. 

Approved  in  Hamilton  v.  McClaughry,  13S  Ped.  447,  where  letuTD 
to  babeaa  corpns  alleges  that  petitioner  is  held  under  judgment  of 
military  court-martial,  burden  is  on  respondent  to  show  condition 
of  war  existed. 

8  Pet  210-221,  7  L.  665,  BOTCE  ».  GBtlNDT. 

8yl.  2  {m,  49),    Equity — Adequacy  of  law  remedy. 

Approved  In  United  Cigarette  etc.  Co.  v.  Wright,  132  Fed.  197, 
following  rule;  Farwell  v.  Colonial  Trust  Co.,  147  Fed.  482,  up- 
holding bill  against  vendor  and  corporation  to  rescind  sale  of  stock, 
recover  purchase  price  and  to  relieve  complainant  from  liability  to 
aorporstion  on  aceoont  of  the  stock;  Wilhite  v.  Bkelton,  149  Fed. 
72,  upholding  specific  performance  of  agreement  to  convey  fifth  in- 
terest in  leasehold;  Trade  Dollar  etc.  Uin.  Co.  v.  Fraser,  148  Fed. 
593,  fact  that  defendants  claiming  right  to  take  water  from  stream 
under  plans  approved  by  state  would  be  compelled  to  condemn 
right  of  way  over  prior  app ropris tor's  lands  does  not  prevent  latter 
from  enjoining  works  where  construction  wonld  irreparably  injure 
bis  prior  righU;  Castle  Creek  Water  Co.  v.  City  of  Aspen,  146  Vti. 
14,  upholding  specific  performance  where  city  has  refused  to  per- 
form its  contract  to  purchase  waterworks  at  priee  based  on  pro- 
ductive worth  to  be  determined  by  appraisers;  Qeneral  Elec  Co. 
T.  WestingboDSe  Elec.  It  Ufg.  Co.,  144  Fed.  466,  where  contract 
for  manufacture  *nd  sale  of  electric  equipment  provided  that  in 
ease  of  violation,  violator  should  pay  fifty  per  cent  of  regular  sale 
price    BS    liquidated    damages,    injunction    will    not   lie    to    prevent 
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▼iolation  of  contract;  Brewster  ▼.  la,vjoa  Zioe  Co.,  140  Fed.  816, 
aphoIdiDg  equity  jnrisdiction  on  bDl  to  give  effect  to  forfeiture 
of  oil  le&ae  and  for  can  cell  ation  of  lease  as  cloud  on  title;  Big  Six 
etc.  Co.  Y.  Uitcbell,  136  Fed.  286,  upholding  bill  to  cancel  mining 
leaee  aa  cloud  on  title  enjoins  lessee  from  inining;  Glucose  Bef.  Co. 
V.  Cit7  of  Chicago,  138  Fed.  211,  opfaolding  snfficienej'  of  bill  to 
unjoin  enforcement  of  illegal  smoke  ordinance  providing  line  for 
each  separate  violation;  Manning  v.  Berdane,  135  Fed.  160,  up- 
holding federal  eqoit;  jnrisdiction  of  salt  for  caueellation  of  note 
obtained  by  fraud;  Williams  v.  Neelj,  134  Fed.  10,  69  L.  B.  A.  232, 
67  C.  C.  A.  171,  granting  injunction  to  ttftj  action  at  law  on 
purchase  money  note  until  equitable  defense  of  reduction  for  partial 
failure  of  consideration  due  to  defect  of  title;  Sootbem  Pac-  B.  Co. 
r.  United  States,  133  Fed.  696,  66  C  C  A.  581,  upholding  equity 
jarisdietion  over  suit  by  tTnited  States  against  railroad  and  its 
mortgageea  to  determine  what  portion  of  lands  erroneously  patented 
ta  company  have  been  lold  to  bona  fide  purchasers,  and  for  cancella- 
tion of  patents  to  landa  not  lo  disposed  of;  Brown  t.  Arnold,  131 
Fed.  727,  npbolding  luit  for  speeifio  performance  of  stipulation  that 
netion  at  law  which  haa  passed  to  judgment  shall  abide  final  deel- 
iaam  af  another  action;  Onlf  Bed  Cedai  Co,  v.  Crenshaw,  13S  Ala. 
141,  38  So.  51,  upholding  jnriadiction  over  anit  by  tenant  in  common 
ngninat  eotenant  for  accounting  for  timber  taken  doling  term  of 
years,  discovery  and  restraint  of  waste;  Barnes  v.  Newton,  5  Okl. 
tfS,  48  Pac.  193,  suGcessful  contestant  before  Land  Department  may 
enjoin  adversary  from  fnrtfaer  interfering  with  possession  and  further 
oecapancy;  BitterboS  v.  Puget  Sound  Nat.  Bank,  37  Wash.  80,  107 
Am.  St.  Bep.  791,  79  Pae.  602,  enjoining  collection  of  note  alleged 
to  be  forgery;  Staoffer  v.  Cincinnati  ete.  B.  B.  Co.,  83  Ind.  App.  358, 
70  N.  E.  543,  arguendo. 

Distinguished  in  dissenting  opinion  In  Barnes  t.  Newton,  5  OU. 
446,  49  Pac,  1077,  majority  holding  anecessful  contestant  before  Land 
Department  may  enjoin  adversary  from  fnrtber  interfering  with 
possession   and  further  occupancy. 

3  Pot.  242-268,  7  L.  666,  SHANKS  v.  DUPONT. 

SyL  10  (m,  59).     Construction  of  treaties. 

Approved  in  In  re  Wyman,  191  Mass.  278,  77  N.  E.  380,  on  death 
of  BuBsian  subject  intestate,  Buasian  vice-consul  waa  entitled  to 
sdminister  estate  to  exclusion  of  public  administrator. 

S  Pet.  280-291,  7  L.  679,  JACKSON  v.  LAMPHIBE, 
SyL  1  (m,  62).    Supreme  eonrt — Invalidity  of  law, 
\.    Approved  in  Cantwell  v.  Missouri,  199  U.  S.  602,  50  L.  329,  SB 
6ap.  CL  749,  following  rule. 
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Syl.  3  (m,  63).    BecoTding  acti  make  void  anreeorded  deedi. 
Approved  in  Eoigbti  of  Maccabees  of  tlie  World  t.  Nitseb,   09 
Neb.   375,   95   N.   W.   627,   npboldiog    Comp.    St.    1901,   e.    43,    {    112, 
reqairiag   filing   of   propoaed   amen  dm  en  t    to    conHtitution    or   by-laws 
of  fraternBl  beneficial  societies  with  anditoi  of  accounts  as  applied 
to   certificate  issued  prior  to  law. 
Syl.  0   (in,  64).    Ziegialatiirs   rsgolates  limitatioaa. 
Approved   in    Lamb   v.   Powder   Biv.   etc.   Co.,   132   Fed.   438,   ST 
L.  B.  A.  558,  65  a  C.  A.  STO,  holding  Told  Colorado  set  of   1899, 
limiting  time  for  action  on  jndgmeDt  u  applied  fat  action  on  sister 
Btste  jadgment  renderM  prior  to  passage  of  Mt. 

3  Pat  307-319,  7  L.  688,  CANTBB  V.  AMBBICAN  INS.  CO. 

Syl.  5  (Ht,  70).    No  appeal  from  costs  decree. 

Distingnished  in  Western  Cosl  ote.  Co.  t.  Petty,  132  Fed.  006, 
in  action  at  law  in  circuit  court  jadgment  rendered  on  dismissal 
denying  prevailing  party  costs '  is  reviewable  on  writ  of  error. 

3  F«t.  346-396,  7  L.  701,  FINLAT  ▼.  KINO. 

Syl.  1  (m,  72).  Conditions  precedent  and  snbseqaent  dlatln- 
guisbed. 

Approved  In  Bannels  t.  Bowe,  145  Fed.  300,  condition  in  deed  et 
land  to  railroad,  that  if  road  not  built  within  three  years  lands  to 
revert,  was  condition   aubseqnent.    See  102  Am.   St.  Bep.  866,  367, 

DOtA 

Syl.  «  (m,  74).  Wills  eonstmed  according  to  intenL 
Approved  in  Blinn  v.  OiUett,  208  Dl.  485,  100  Am.  Bt.  Bep.  234, 
70  N.  E,  707,  construing  bequest  of  profits  of  bank  stock,  with  cer- 
tain conditions  in  case  of  liquidation  of  bank;  Uissouri  etc.  Sani- 
tarium V.  McCnne,  112  Ho.  App,  33S,  87  S.  W,  85,  where  testatrix 
made  several  speeille  bequests  in  proper  form,  clause  of  will  di- 
recting sal*  of  stock  to  highest  bidder  and  division  of  proceeds 
among  specified  legatees  is  bequest  of  proceeds  and  not  of  stock. 

COMMON    COUNCIL    OF 

'    Syl.  4  (in,  76).    City  not  liable  for  nonfeasance. 

Approved  In  Fifleld  v.  Common  Conneil  of  Phoenix,  4  Aria.  287, 
36  Poe.  917,  24  L.  B.  A.  430,  city  is  not  liable  for  injuries  caused 
by  disebarga  of  fireworks  because  city  authorities  suspended  lor 
day    ordinance  prohibiting   discharge  of  fireworks, 

S  Pat  433-458,  7  L-  78B,  PABSONB  v.  BEDFOSD. 

8yL  4  (TIT,  83).    Common  law  distinguished  from  equity. 

Approved  in  In  re  E.  T.  Eenney  Co.,  136  Fed.  454,  where  cred- 
itors of  bankrupt  before  bankruptcy  assigned  slums  to  eommitts* 
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in  tnut  to  paTchase  banfampt's  propartjr  and  aell  It  for  benefit 
«f  aBiignon,  latter  eonid  not  prove  equitable  intereit  aa  elaima 
ngainat  utate  though  state  statute  sboliabed  diatinetion  beween 
law  and   eqnitr. 

S7I.  S   (in,  84).    Jntj  not  required  In  eqnitj. 

Approved  in  United  States  t.  Lnee,  141  Fed.  4E0,  applying  mle 
In    init    to   abate    nuisance. 

ejh  »  (m,  84).    Jury— Snit  at  common  law  definsd. 

Approved  in  Seliner  v.  UeKay,  2  Alaska,  566,  in  action  to  qnlet 
title  where  answer  shows  defendant  was  rightfully  in  poBsession 
*nd  was  ousted  hj  plaintiff  and  wrongfnllr  kept  ont  of  posBession, 
defendant  is  entitled  to  jrxrj  trial;  Cheuman  v.  Eale,  31  Mont.  589, 
79  Fae,  257,  plointiS  in  setion  for  damages  for  maintenance  of  nni- 
«anee  is  entitled  to  jury  though  be  also  seeks  injunction;  Bradford 
■V.  Territory,  1  Okl.  370,  34  Pae.  67,  proceeding  by  Information  in 
nature  of  que  warranto  requires  jury;  dissenting  opinion  In  Dorr 
V.  Unitsd  BUtes,  IBS  tJ.  a  1ST,  49  L.  136,  24  Sup.  Ct.  808,  majority 
holding  under  Philippine  temporary  civil  government  right  of  trial 
by  jury  not  included. 

8yl.-8  (in,  S5).    Seventh  amendment  and  Judiciary  act 

Approved  in  Illinois  Cent.  By.  Co.  v.  Davies,  146  Fed.  S48,  ss- 
^gnment  that  verdict  awarded  excessive  damages  through  piejn- 
4Ice  and  passion  is  not  reviewable  on  appesL 

3  Pet  4S9,  460,  7  L.  741,  FABBAB  v.  TTSITED  STATES. 

Syl.  8  (III,  88).    Appearance  cures  defective  service  of  process. 

Approved  in  dissenting  opinion  in  Fisher  v.  Crowley,  ST  W.  Ya. 
329,  00  S.  E.  429,  majority  holding  defect  in  summons  not  waived 
by  pleading  to  merits  after  overruling  of  motion  to  quash  to  which 
•xception  taken. 


IV  PETEBS. 

4  Pst  1-101,  7  L.  761,  CABVEE  v.  JACKSOIf. 

SyL  t  (m,  92).    Appeal — Inatmctions  on  facts  not  considered. 

Approved  In  Pittsburgh  By.  Co.  v.  Bloomer,  146  Fed.  721,  apply- 
ing  mle   la   action   for   damages   against   street   railway   for   negli- 

Syl.  4  (m,  03).    Becital  of  lease  In  deed  binds  parties. 
Approved  in  Davis  v.  Hoyles,  76  Yt.  33,  56  Atl.  176,  petitions  ttt 
legisUtnre  for  grants  of  lands  reciting  lands  confiscated  from  peti* 
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tioner's  father,  ftnd  privata  >eU  granting  lands  and  leeftlsg  eon- 
fiBcatioD,  not  evidence  of  eonfiseatioo,  ac  aa  to  ahow  title  in  atate  at 
time  of  grant  aa  against  treepasser;  Bonk  t.  Higgiabotham,  61  W. 
V&.  143,  18  8.  E.  130,  applying  role  in  ejectment. 

87I.  6   (m,  98).    State  claiming  under'  deed. 

Approved  in  aark  t.  Sajera,  6S  W.  Ta.  &26,  17  B.  E.  318,  wkere 
one  conveys  land  with  general  warranty  whioh  at  time  he  does 
not  own,  or  title  to  which  is  defective,  and  afterward  aequires  good 
title,  scquiaition  inorei  to   grantee. 

1  Pet.  102-107,  r  li.  796,  EX  PASTE  BBAD3TBEET  v.  TH0UA8. 

8yL  1   (m,  9S).    Uandamns  to  compel  ligning  bill  of  exceptions. 

Approved  in  Herren  v,  Uerrilees,  7  Okl.  26fl,  51  Pae.  1S9,  after 
bill  of  exceptions  signed  copy  of  motion  for  new  trial  eeiti£ed  to  bj 
clerk  cannot  be  annexed. 

4  Pet  108-110,  7  L.  798,  EX  PASTE  TILIJN0HA8T. 

Byl.  1  (m,  101).    Disbarment  for  contempt 

Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  191  U.  8.  337,  IS  I^ 
1005,  21  Sop.  Ct  666,  order  of  circuit  court  finding  one  not  ■  party 
to  eait  guilty  of  contempt  in  violating  restraining  order,  is  teview- 
able  on  writ  of  error;  State  v.  Uosher,  128  Iowa,  87,  103  N.  W. 
107,  upholding  jurisdiction  ot  district  court  to  levoko  license  of 
attorney. 

1  Pet  111-123,  7  Ii.  799,  BOYCB  t.  EDWABDS. 

8yL  1  (HI,  101).    Drafts— Promise  to  accept 

Approved  in  Bank  of  Seneca  v.  First  Nat  Bank,  109  Uo.  App. 
726,  78  8.  W.  10B3,  bank  having  no  notice  of  letter  of  credit  can- 
not have  cheek  which  it  cashed  applied  in  extingniahmeot  af  amount 
named  in  letter. 

1  Pet  121-188,  7  L.  801,  UNITED  STATES  v.  MOBBIBON. 

8yL    S    (m,    101).     Following    atate    statutory    conatmetion. 

Approved  in  dissenting  opinion  in  James  v.  Gray,  131  Fed.  Ill, 
65  C.  C.  A.  38G,  majority  holding  loan  made  by  wife  to  husband 
from  her  separate  property  is  proTsble  against  hia  estate  in  bankrupt^, 
irrespective  of  state  law  respecting  its  enforceability. 

1  Pet.  172-183,  7  L.  821,  WILCOX  v.  PLUMMEB. 

Syl.   1   (in,   110).    When   limitations   for   negligeaca   rau. 

Approved  in  O'Connor  v.  Aetna  Life  Ins.  Co.,  67  Neb.  126,  98 
K.  W.  138,  where  one  borrowed  money  to  pay  off  mortgage  and 
gave  mortgage  on  aame  premises  as  security,  and  lender  paid  off 
mortgage  without  getting  surrender  and  assignee  thereof  foreclosed, 
borrower's  snit  against  lender  for  damages  barred  in  Art  yeaia  after 
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pajment;  Uaat  v.  Sapp,  140  N.  C.  639,  640,  541,  111  Am.  St.  K«p. 
8S8,  53  8.  E.  352,  5  L.  B,  A.  (N.  B.)  379,  determining  ■nrviv&l  of 
action  for  injnriei  to  house  esueed  \tj  breaking  ot  leservoir  in 
which  accident  owner  killed. 

4  Pe£  184-189,  7  L.  825,  BABTLE  t.  COLEMAN. 

Sjl.  1   (ni,  112).    No  lemedr  on  illegal  contract. 

Approved  in  dissenting  opinion  in  Monaban  v.  Monaban,  7T  Tt, 
152,  St  Atl.  174,  70  L.  B.  A.  935,  majority  irapreasing  securities  with 
trost  wbere  onlf  issue  raised  was  as  to  title,  thoagh  complainant 
placed  seenrities  in  defendant's  name  to  avoid  taxation. 

4  Pet  190-204,  7  L.  828,  CALDWELL  ▼.  TAOOABT. 

SjL  1   (HE,  114).    NecessBTj  parties  must  be  before  eoort. 

Approved  in  L^neh  v.  Cnited  States,  13  Okl.  15B,  78  Faa.  1101, 
•ppljing  nle  in  suit  to  cancel  townsite  patent, 

4  Pet  20S-231,  T  L.  833,  LLOYD  v.  SCOTT. 

8yl.  1   (m,  116).    Utctj— Necessity  for  intent 

Approved  in  Losk  v.  Smith,  71  Ean.  555,  81  Pac.  175,  where  son 
received  snm  from  mother  stating  be  conld  get  her  ten  per  cent 
interest,  and  he  deposited  sam  in  bank  as  agent  and  gave  his  memo- 
random-book  in  which  he  credited  ber  with  sum,  adding  "to  be 
loaned  oat,"  nenrioui  agreement  not  presumed  from  payment  of 
interest  by  eon. 

8yl.  8  (m,  117).    Usnrions  contraets  void  as  to  strangers. 

Distingnlshed  in  In  le  Worth,  130  Fed.  932,  under  Iowa  Code, 
1697,  g  3041,  creditors  of  bankrupt  cannot  set  up  defense  of  usury 
sgainst  elaim  of  another  creditor. 


ByL  8   (m,  118).    Preliminary  agreement  urged  in  Indenture. 

Approved  in  Arion  Knitting  Mills  t.  TJnited  States  etc.  Guaranty 
Co.,  137  N.  C  670,  SO  &  B.  SOS,  70  L.  B.  A.  167,  applying  rule  in 
construing  fldeli^  bond. 

4  Pet  287-290,  7  L.  861,  LA  OEANDE  r.  CHOUTEAU. 

8yl.  S  (in,  121),     Bpeeifle  performance  on  paying  for  surplul. 

Approved  in  King  t.  Baab,  123  Iowa,  63S,  99  N.  W.  808,  where 
five  year  lease  of  town  lot  gave  option  to  purchase  for  specified 
Run  during  term,  and  ei^  caused  street  to  be  paved  at  eoat  of 
abatting  owners,  leasea  most  uiiuae  sost  of  pavement  on  asking 
^Mtific   parfonnanea. 
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(m,  119.)  UiHcelUneotu.  DiatlDgnlBhed  Is  Boatb  Bonnd  B.  R. 
V.  Bniton,  07  B.  C.  520,  4Q  8.  E.  341,  fee  of  atreeU  in  Columbift  ii  in 

4  Pet.  291-310,  7  L.  862,  CONBAD  t.  NICOLL. 

Syl.  1  (in,  119).    Burden  of  proof  of  fiand. 

Approved  in  KecHler  t.  Eniley,  141  Fed.  137,  applying  lole  to  pur- 
chase  of  property  of  corporation  by  director. 

4  Pet  331-348,  7  L.  878,  GALT  v.  OALLOWAT. 

SyL  1   (in,  ISS).    Equity  doei  not  relieve  Bgalut  treep&Hera. 

Approved  £n  dlHenting  opinion  la  Bamea  v.  Newton,  G   Okl.  460, 
40    Pac    lOSl,    majority    holding    incceBaful    eonteatant    before    lABd 
Department  may  enjoin  adversary  from   further  interfering  with  po^ 
aoeaion   and  further   oecnpaucy. 
4  Pet.  349-365,  7  L.  882,  BONEENDOBFF  v.  TATLOB. 

SyL  S  (in,  126).    PnblicaUon  onae  a  week. 

Approved  in  Forunan  t.  Bright,  8  Idaho,  472,  69  Pas.  475,  pnblt- 
eation  of  mminona  in  weekly  paper  five  eonaecutive  weeks,  llret 
iesne  on  July  ISth  and  laet  on  August  10th,  ii  poblicatioa  for  one 
month  -a*  required  by  itatnte;  Derby  t.  Daneey,  112  La,  894,  86 
Bo.  796,  Bummone  and  notice,  by  which  abandonment  of  wife  by 
hneband  ia  required  to  appear  by  Civ.  Code,  ait.  145,  unat  be  givaa 
each  calendar  month. 
4  Pet.  393-409,  7  L.  897,  8FBATT  v.  SPBATT, 

SyL  1   (m,  128).    Conduiion  of  naturalization  proeeedingi. 

A^roved  in  Dolan  v.  United  States,  133  Fed.  449,  certified  copy 
of  record  of  conrt  showing  admission  of  alien  to  citizenship  is 
"certificate  of  eltiaenihip"  within  Bev.  Bt.,  ||  E425,  5427,  making  it 
an  offense  to  ase  or  aid  another  in  nring  false  certificate  of  eitlzen- 
ehip;  Tiun  v.  United  States  Diat.  Atty.,  148  CaL  775,  84  Pae.  152, 
order  admitting  alien  to  oitizeushlp  cannot  be  set  aside  on  motion 
after  lapse  of  six  months;  BUte  v.  Weber,  96  Utnn.  428,  105  K.  W. 
49S,  record  of  common  pleas  ordering  certificate  of  naturalization 
to  be  issued  constitutes  a  judgment;  State  v.  Chittenden,  127  Wis. 
505,  107  N.  W.  512,  dental  college  entitled  to  certiorari  to  d«tei> 
mine  its  atatos  among  reputable  eoUegea. 
4  Pet.  410-465,  7  L.  903,  CBAIQ  v.  STATE  OP  kOBSOUBL 

SyL  Z  (m,  130).    Exceptions  on  trial  to  conrt 

Approved  in  Streeler  v.  Sanitary  Diat  of  Chicago,  133  Fed.  131, 
66  C.  C.  A.  190,  where  ease  is  trial  by  eonrt,  admission  «r  tejectien 
of  evidence  not  neecasarily  ground  for  reversaL 

ByL  9  (m,  183),    Promise  in  consideration  of  illegal  act  is  void. 

Approved  in  Uonahan  v.  Monaban,  77  Vt.  143,  59  Atl.  178,  70 
Ii.  B.  A.  93S,  impressing  seenritiea  with  trust  where  only  iasna  was 
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«■  to  title,  tboogli  eompIuDsnt  plftsed  Hcaiitiea  in  defendant'!  iuun« 
to  AToid  taxation. 

4  Pet  466-479,  T  L.  B2E,  EOLUNOSWOBTH  t.  BABBOUS. 

fijrl.  8   (m,  139).    FnblieatioD  against  nnkuown  hein. 

Approred  in  Clapp  t.  Eoug,  IE  N.  D.  606,  607,  102  Am.  Bt.  Bep. 
SB»,  98  N.  W.  712,  65  L.  B.  A.  7S7,  holding  void  Codes  189B,  f  6325, 
snbd.  2,  providing  for  appointment  of  administrator  where  death  of 
person  not  latisfactoTilj  proven,  ai  applied  to  propertjr  of  live  per- 
son; Flonrnoj  ▼.  Bullock,  11  N.  U.  101,  66  Pac  S4D,  S6  Ii.  B.  A.  743, 
arguendo. 


Bjl.  1  (in,  137),     GorpoTBtiona-Oenanl  l*«ae— Oapaeitjr  to  aoa. 
Approved   in  Leader   Printing  Co.  v.   Lowry,   B  OU.    106,   SO  Pm. 
£47,  plaintiff  corporation  need  not  aver  that  it  is  oorporation. 

4  Pet  S14-S6S,  7  L.  939,  PBOVIDENCB  BANK  t.  BILLIHQS. 

B7I.  S  (m,  143).    Tax  exemption  not  preuimed. 

Approved  in  New  York  v.  State  Board  of  Tax  Commni.,  199  U.  S. 
36,  SO  L.  74,  29  Snp.  Ct.  719,  npholding  apeefal  franekiM  imposed 
b7  N.  T.  Laws  1899,  o.  TIS,  a*  not  impairing  obligation  of  oon- 
tracts  bj  which  right  to  construct  and  maintain  street  rail  ways  was 
granted  in  eansidaration  of  payment  of  certain  amonnt;  Kersey  t. 
Terre  Hante,  101  Ind.  474,  68  N.  E.  1029,  npholding  license  ordi- 
nance taxing  vehicles  using  streets,  but  omitting  street-ears,  auto- 
mobiles and  vehicles  of  nonresidents;  Lake  Drummond  Canal  Co. 
T.  Commonwealth,  103  Ta.  345,  49  S.  B.  EOS,  on  purchase  of  prop- 
erty and  franchisea  of  another  corporation  on  foieclosnre  of  tmtt 
deed,  corporation  cannot  claim  tax  immunity  granted  to  prior  cor- 
poration.   See  105  Am.  St.  Bep.  OSS,  note. 

SyL  S  (in,  148).     Object  of  incorporation. 

Approved  in  dissenting  opinion  in  Hale  v.  Henkel,  fiOl  V.  8. 
86,  50  L.  670,  26  Sup.  Ct.  370,  majority  holding  protection  against 
nnreaaoDable  aearches  cannot  be  invoked  to  justify  refnaal  of  officec 
of  corporation  to  prodnee  its  books  and  papers  in  obedience  to 
flnbpoeua  daces  teeom;  Fnlkerson  t.  Taylor,  102  Va.  321,  46  S.  E.  311, 
railroad  aeqniring  impcrfeet  title  to  land  is  governed  by  same  prin- 
eiplee  aa  indiridoals  in  claiming  compensation  for  value  of  improvo- 

87I.  4  (m,  149).     Taxing  power  operatea  on  all. 

Approved  in  People  v.  Bonner,  185  N.  T.  291,  77  N.  B.  1063,  np- 
holding I«ws  1906,  p.  205B,  e.  729,  relating  to  taxation  of  real 
aatata  mortgages. 
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87I.  6   (m,  149).    Becoritv  againat  unviee  IcgiilatioB. 

Approved  in  Michigan  ate.  R.  B,  Co.  v.  Powera,  SOI  U.  S.  296, 
60  L.  762,  SO  Bup.  Ct.  406,  affirming  Michigan  B.  R.  Tax  Casee,  138 
Fed.  esi,  and  upholding  Uieh.  Pnb.  Acta,  1901,  act  No.  173,  for 
taxation  of  railroftd  proparty  at  avorace  rate  of  taxation  impowd 
on  other  property}  Sddj  v.  Peoplo,  218  HL  016,  79  N.  E.  107S,  under 
LtlWB  1879,  relating  to  police  penliona,  board  of  tnuteea  in  paiBing 
on  application  for  penaion  acta  in  qnaai-jadicial  eapaeitj'  and  itOi 
finding  ii  binding;  Ftyot  t.  Br^n,  11  Okl.  303,  OS  Pac.  300,  up- 
holding act  exempting  from  taxation  property  on  Indian  reaervatiou 
attached  to  eonntj  for  tax  psrpoaoi,  except  fat  territorial  and  mart 
fnndc 


V  FETEBS. 

5  Pet  1-80,  8  L.  8S,  CHEBOEEE  NATION  ▼.  QEOBQIA. 
S7I.  1  (m,  1G3).    Statm  of  Indian  tribe. 

Approved  in  Bolter  v.  Wright,  130  Fed.  9S0,  08  0.  C.  A.  500, 
upholding  power  of  deportation  from  Creek  nation  of  peraon  not 
paying  permit  tax;  Labadie  v.  United  States,  0  Okl.  413,  61  Pac. 
070,  act  of  1S88,  pnniahiug  peraon  eutting  atanding  timber  on  Indian 
leaervatioQ,  appliea  to  tribal  Indian  entting  timber  for  BpecnlatiT* 
purpoaea. 

S7I.  S  (III,  133).    Indian  oMUpaney  like  fee  dmple. 

ApproTCd  in  Wintera  t.  United  8tatea,  143  Fed.  748,  portion  of 
waters  of  Uilk  river  having  been  reierved  bj  treaty  for  Indiana 
cultivating  reeervation,  granteea  of  landa  outside  reservation  could  not 
acquire  exclusive  right  to  use  all  waters  of  river  for  irrigation 
nndet  desert  land  aet. 

6  Pet.  99-114,  8  L.  00,  UNION  BANK  OP  GEOBOETOWN  r.  GBABT. 
87I.  0  (m,  159).    Belinquishment  of  right  t«  defenso  ia  considera- 
tion. 

Approved  in  Moore  t.  First  Nat.  Bank  of  IloieDco,  139  Ala.  009,  SO 
So.  781,  forbearance  b^  debtor  to  interpose  defense  to  action  b7  cred- 
itor is  consideration  for  agreement  bj  creditor  to  pay  debtor's  debt 
to  third  peieon;  Duck  v.  Antle,  5  Okl.  ISO,  47  Pac.  1007,  answer  in 
suit  on  note  that  it  was  given  as  consideration  for  dismissal  of  eon- 
test  of  homestead  entry,  wbich  waa  proaeeuted  only  to  extort  money, 
states  good  defense. 
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6  P«t.  115-130,  S  L.  ee,  tTNITED  STATES  v.  UNGET. 

BjrL  2  (m,  160).    United  Statei  maj  eontraet. 

Approved  in  Smith  t.  United  States,  5  Ariz.  64,  45  Pu.  S44,  when 
Iwnd  of  receiver  of  public  moneTe  of  land  district  was  iaereaied  by 
direction  of  President  over  amount  tequiied  by  statute,  it  was  not 
void;  Dudley  v.  Bice,  1J9  Wis.  100,  95  N.  W.  937,  where  bond  of 
guardian  sf  lanatie  was  conditioned  to  pay  over  amount  found  due 
«n  settlement,  it  was  enforceable  as  rolantary  bond,  though  court  had 
BO  jurisdiction  of  guardianship  proceedings. 

87L  4  (m,  161).    Bond  exacted  for  public  officer. 

Approved  in  Commissionen  of  IiogBD  Co.  t.  Harvej,  6  Okl.  63E,  S3 
Pae.  403,  holding  void  bond  exacted  of  official  where  statute  did  net 
require  bond  as  condition  precedent  to  diseliarge  of  duties. 

Distinguished  in  United  States  Fidelity  etc.  Co.  v.  United  States, 
ISO  Fed.  653,  S54,  bond  required  from  Indian  agent  containing  pro- 
visions not  required  by  law  not  void  when  conditions  not  in  viola- 
tion of  law. 

5  Pet.  151-1S9,  8  L.  70,  HENDEBSON  v.  QBHTIN, 

Syl.  1  (HE,  164).  Following  state  statutory  eonstmction. 
Kstingnished  in  Davis  v.  Commonwealth  Land  etc.  Co.,  141  Fed. 
716,  where,  pending  suits  to  quiet  title  in  federal  court  which  in- 
volved question  of  boundary,  replevin  to  recover  logs  begun  in  state 
court  and  issues  framed  to  cover  boundaries,  and  owners  not  parties 
thereto,  state  decision  not  binding  on  federal  court. 

5  Pet  190-223,  8  L.  92,  EX  PABTE  CBANE. 

(m,  166.)  Miscellaneous.  Cited  in  Cassett  v.  Mitchell  Coal  h 
Coke  Co.,  150  Fed.  43,  as  to  discretionary  right  to  permit  amendments 
or  grant  new  trials. 

S  Pet.  224-232,  8  L.  105,  YBATON  v.  LYNN. 

(m,  168.)  MiaeellaneouB.  Cited  in  Leahy  v.  Haworth,  141  Fed. 
851,  foreign  executor  may  sue  in  federal  court  to  foreclose  mortgage 
belonging  to  testator's  estate,  and  subsequent  taking  out  of  ancillary 
letters  in  local  jurisdiction  relates  back  to  filing  of  bill. 

fi  Pet.  233-247,  8  L.  108,  PATTEBSON  v.  WINN. 

8yL  1  (m,  169).    What  constitntee  our  common  law. 

Approved  in  In  re  Burkell,  2  Alaska,  118,  stealing  of  dog  is  larceny; 
Talentine  v.  Boberts,  1  Alaska,  541,  issuance  and  eerviee  of  order  of 
surest  in  civil  action  on  Sunday  is  void;  Johnson  v.  Union  Pac.  Coal 
Co.,  28  UUh,  58,  76  Pac.  1092,  67  L.  B.  A.  506,  eonstruicg  Bev.  St 
Wyo.  1809,  I  2695,  adopting  common  law. 
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B  Fat.  S04-303  NotM  on  U.  8.  Bopoiti.  IStt 

5  Pet.  2e4-E83,  I  U  180,  CATHCABT  t.  XOmireOH. 

Sjrl.  8  (m,  172).    Speeifls  perfonnanee— PMad— XTueuanalilaneM, 

ApproTcd  in  Mnka  ▼.  Qataa,  2  AImIu,  987,  isfadng;  to  ^wdBcaUy 
•nforea  grnbatake  contract  u  vngno,  nneertnin,  nnjnat  and  perpetual; 
Behneider  v.  Schneider,  ISS  Iowa,  16,  98  N.  W.  164,  lefiidng  epeeiflo 
performance  of  contract  to  tell  realtj  between  parties  in  fldneiarj 
relation  where  contract  obtained  b^  fraud. 

Bjl  4  (m,  17E).    Unfaimeei  giving  right  to  eqoIUble  relief. 

Approved  in  Fergnion  t.  Blaekwell,  8  Okl.  49S,  S8  Fae.  650,  follow- 
ing mle. 

Sjl.  fl  (in,  173).    Eqnity— Decree  u  to  legal  matten. 

Approved  in  Uarthineon  ▼.  King,  ISO  Fed.  S4,  denjdng  ipecIHe  per- 
formance of  option  to  pnrehaae  erou-tie  outfit  where  eeller  eold  di- 
rect to  buyer'a  vendee;  Clinton  v.  Shugart,  126  Iowa,  188,  101  N.  W. 
780,  where,  nnder  contract  for  converance  ef  land  in  fntnro,  vondor 
was  to  paj  taxei  until  conveyance,  and  he  failed  lo  to  do  and  vendee 
tendered  parchaie  price  leu  taxes  on  day  contract  matured,  vendee 
entitled  to  specifle  performance;  Lowry  v.  Uitehell,  U  Ohl.  248, 
TB  Fae.  SSI,  defendant  In  forcible  ectrj  and  detainer  may  plead 
former  judgment  in  luit  to  enjoin  defendant  from  interfering  with 
plsintiff'a  poiBession,  which  allowed  defendant  potMHion  pending 
further  hearing;  dieeenting  opinion  in  Hawley  v.  Griffin,  121  Iowa, 
70S,  07  N.  W,  80,  majority  holding  where  heir*  of  deceased  owner 
on  eeenring  vaeation  of  decree  in  suit  to  quiet  title  by  grantees  In  tax 
deed  agaioBt  owner,  who  wan  insane  and  did  not  appear,  eannot 
defend  anit  by  setting  up  right  of  redemption  conferred  by  Code, 
a  802,  803. 

8y1.  7  (HI,  173).    Conatmction  of  adopted  statutes: 

Approved  in  Johnson  v.  Union  Fae.  Coal  Co.,  28  Utah,  57,  76  Pae. 
1002,  67  L.  B.  A.  006,  construing  Bev.  Bt.  Wyo.  1800,  I  2695,  adopting 
eommon  law, 
9  Pet.  2S4-291,  8  L.  127,  NEW  JBE8ET  v.  NEW  TOKK. 

Syl.  2  (HIj  17S).    Equity— Service  of  subpoena. 

Approved  in  dissenting  opinion  In  Henry  v.  State,  87  Ifiss.  05,  30 
So.  884,  majority  holding  under  eonstitntioa  governor  eannot  sue  in 
name  of  state. 

6  Pet.  292-303,  8  U  130,  SUITH  v.  UNITED  STATES. 
Syl.  0  (III,  177).    Treasury  trauaerlpt  as  evidence. 

Approved  in  United  States  v.  Pierson,  145  Fed.  817,  In  action  on 
bond  of  Indian  agent,  introduction  of  duly  certified  transcript  of 
books  and  proceedings  of  treasury  department  established  prima  faei» 
ease  for  government. 
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127  NotM  on  U.  B.  Beporta.  6  Pet.  319-3»T 

B  Pet.  S1S-3S7,  8  L.  110,  CLABK  ▼.  COUBTNET. 

87I.  1  (m,  178).    Proof  of  handwritiDg  of  dead  wltnesi. 

Approved  in  Eeeljr  v,  Ifoore,  190  V.  B.  41,  49  L.  379,  2S  Sap.  CL 
169,  applying  rule  to  proof  of  execution  of  will, 

87L  5  (m,  179).    Adverse  poueuion — Owner '■  poueuion  of   part. 

Approved  in  United  Statei  Uin.  Co.  v.  Laweon,  13i  Fed.  773,  67 
C.  C.  A.  SS7,  bill  tu  quiet  title  alleging  poaaeHion  and  ownership 
of  mining  elaim  in  eomplBinant  ii  not  inenfGeient,  beeauae  it  also 
■bowl  that  defendant  has  througb  nndergronnd  workinga  wrongfullj 
entered  and  removed  ore  beneath  aurf aee  of  elaim. 

Byl,  7  (m,  179).    Feueiaion  nnder  deed — Liiniti. 

Approved  in  Heggart  v.  Banner,  73  Ark.  SS3,  S4  B.  W.  706,  following 
rnl<^ 

5  Pet.  358-372,  8  L.  IH,  TATLOE  v.  THOMSON. 

87I.  8  (HE,  188).  Statute!  regulating  judgment  liens— Balea  of 
property. 

Approved  in  dissenting  opinion  In  Woodruff  ▼.  Wallace,  3  OkL 
381,  41  Pae.  366,  majority  holding  diitrict  eonrt  maj',  bjr  injunction, 
give  ezelusive  possession  to  suecessful  eenteetaut  before  land  office. 

S  Pet.  373-389,  8  L.  159,  FABBAB  v.  UNITED  STATES. 
Brl-  1  (^  182).    Surety  net  liable  beyond  penalty. 
Approved  in  Board  of  Education  v.  National  Surety  Co.,  183  Ho. 
184,  82  S.  W.  79,  in  action  on  bond  to  aecure  performance  of  building 
eoDtraet,  judgment  for  full  amount  of  bond  with  interest  is  erroneous, 
Diatinguiehed  in  Qreei  v.  MeNeal,  11  Okl.  S41,  69  Pae.  898,  luretiea 
OB  administrator'*  bond  are  liable  for  all  moneye  shown  on  final  set- 
tlement to  have  come  into  hia  hands. 

Brt-  4  (m,  163).  Surety— liability  (or  past  miacouduet. 
Approved  in  United  Statea  etc.  Co.  v.  Fultz,  76  Ark.  415,  89  8.  W. 
99,  where,  as  condition  for  doing  business,  ineurance  company  must 
give  bond  for  prompt  payment  of  claims,  and  bond  dated  March  1, 
1900,  (or  one  year  vras  not  approved  until  March  10th,  it  covered  Are 
occurring  Uarcb  2,  1900;  Lake  Co.  ▼.  Neilon,  4  Or.  17,  71  Pae.  213, 
applying  rule  to  auietiea  on  tax  eolleetor's  bond. 

5  Pet.  390-397,  8  L.  166,  SHANELAND  v.  MAYOR  ETC.  OF  WASH- 
INGTON. 

Byl.  4  (m,  186).    Parol  evidence  to  vary  writing. 

Approved  In  Bine  Mt,  Iron  etc  Co.  v.  Portner,  131  Fed.  60,  eS  C. 
C  A.  29S,  where  order  of  court  appointing  receiver  for  corporation 
was  in  writing,  parol  evidence  of  judge  who  made  order  was  inad- 
missible to  show  grounds  thereof;  Qill  v.  General  Eleetrie  Co.,  129 
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S  Pet.  398-194  NotM  on  U.  S.  Beporti.  US 

Fed.  391,  64  C.  C.  A.  99,  where  series  of  writings  intended  to  tn- 
bodjr  entire  contract  from  which  it  appeared  that  oat  ot  defendants 
was  joint  contractor,  parol  evidence  inadmissible  to  raij  bia  cob- 
nectioD  therewith. 

e  Pet.  398-401,  8  L.  1«8,  HINDS  v.  VATTIEB. 

Bjl.  2  (m,  186),    Judicial  notice  of  state  lawi. 

See  113  Am.  St.  Bep.  873,  note. 
0  Pet.  402-448,  8  L.  170,  BEADSTBBET  t.  HUNTINGTON. 

Sjl.  1  (m,  18T).    Disseisin — Deed  bj  one  without  titl«. 

See  109  Am.  St.  B«p.  018,  note. 
S  Pet.  457-409,  8  L.  ISO,  HAWKINS  ▼.  BABNEY. 

S7I.  1   (m,  190).     LimitBtions — Beaeonableness  of  time. 

Approved  in  Lamb  v.  Powder  Biv.  etc.  Co.,  132  Fed.  438,  87  L.  B. 
A.  658,  B5  C.  C.  A.  670,  Colorado  act  of  1S99,  preEeribing  Umitatioua 
on  actions  on  foreign  judgments,  is  void  as  applied  to  action  on  foreign 
judgment  based  on  eontiaot  rendered  prior  to  passage  of  action. 

87I.  6  (m,  192).     Burden  of  proof — Exception  in  deed. 
Approved  in  Daris  v,  Commoawealth  Land  ete.  Co.,  141  F«d.  733, 
applying  rule  in  suit  to  quiet  title. 

5  Pet.  470-4T8,  8  L.  195,  LEWIS  y.  MAESHALI* 
S7L  e  (in,  193).    Bible  entries  to  prove  death. 

Approved  in  Collins  ▼.  German- American  etc.  Assn.,  IIS  ICo.  App. 
819,  230,  86  B.  W.  894,  admitting  Irish  church  laptisma]  record  U 
evidence  of  pedigree  and  of  entries  therein  though  party  making  en- 
tries is  dead;  Murray  t.  Supreme  Hive,  L.  0.  T.  U.,  112  Tenn.  680, 
SO  8.  W.  831,  reports  of  boards  of  health  and  census  reports  are  com- 
petent evidence  on  qaestious  of  age  and  pedigree  on  hearing  of  com- 
plaint for  expulsion  from  beneiit  society. 

6  Pet.  485-494,  8  L.  200,  -PEYTON  r.  SMITH. 

Syl.  3  (in,  194).    Tenant  cannot  contest  landlord's  possession. 

Approved  in  Stover  v.  Davis,  57  W.  Ta.  204,  49  S.  E.  1020,  following 
rule. 

Syl.  e  (in,  195).    Forcible  entry  Judgment  for  defendant. 

See  112  Am.  St.  Bep.  40,  note. 

Syl.  7  (m,  195).    Possessiou  of  tenant  Is  landlord's. 

Approved  in  Hagar  ▼.  WikofT,  2  Okl.  685,  39  Pae.  282,  one  going 
into  poHsessioD  of  town  lot  on  public  land  as  tenant  of  one  who  has 
erected  building  thereon  cannot  assert  claim  adverse  to  landlord  an- 
til  vacation  of  premises. 
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m  Notw  on  U.  a  Beporta.  S  Fat.  US-TIT 

S  Pat  4S5-SM,  8  L.  204,  FOWLBS  ▼.  LAWBSON. 

87L  1  (m,  196).    Equity  jniudietion  over  aeeonnta. 

ApproTed  in  Eorior  Conitr.  Co,  t.  National  Buik  of  CommerM,  85  Ind. 
Ji^f.  270,  73  N,  E.  1006,  action  to  reeoTor  for  goods  Mid  ia 
«t  law  and  triable  bj  jxaj,  though  eompUint  allegct  defendant  ia 
entitled  t«  certain  oiedita,  which  aum  cannot  fas  atated  becaoae  nn< 
known  to  plaintiff,  and  eonelndea  with  prajer  for  acconnting. 

B;^  t  (m,  107).    Objection  to  jnriadietion  railed  ana  aponts. 

Approved  in  Allen  v.  ICyeTS,  J  Alaska,  117,  after  applicant  for 
patent  liaa  initiated  pioeeedingt  in  land  ofBee  under  Bev.  St.,  H  232S, 
3324,  independent  anit  to  quiet  title  ia  not  maintunable. 

S  Pet  S1S-BZ8,  8  L.  218,  BMrTH  T.  UNIOH  BAITE  OF  OEOBGE- 
TOWN. 

SrL  1  (m,  108).    Idw  gOTeming  dlatribatiea  of  eitatei. 

Approved  in  Lawia  v.  Butherford,  71  Ark.  220,  72  S-  W.  374,  where 
«n  death  of  nonreaident  leaving  propertjr  here,  sdmlnlatratora  ap- 
pointed In  both  itatee,  probate  eoort  here  conld  not  order  ancillarj 
Admin  iatrator  to  paj  to  primary  administTstor  ssaeta  ao  that  aU 
creditors  wonid  receive  eqnal  percentage  of  debta. 

S7L  2  (H^  IBS).    Goods  within  sUte  anbjeet  to  its  lawa. 

Approved  in  Hanle^  v.  ICayer;  08  Kan,  383,  79  'P»t.  59S,  apholding 
Adminiitrator'a  Act,  g  203,  relative  to  enforcing  of  eontracta  of  non- 
resident decedente  who  owned  tealtT-  in  Kaneai,  by  attachment  in 
•uit  againat  nonTesident  executor;  Cooper  v.  Philadelphia  Woreted 
Co.  (Lees  v.  Harding  etc.  Co.),  68  N.  J.  Eq.  635,  60  Atl.  3S3,  contract 
with  reference  to  title  to  maehinerjr  eituated  in  another  state  made 
there  between  resident  thereof  and  New  Jersej'  eorporation,  and  ia 
to  be  there  performed,  is  governed  bjr  law  of  that  state. 
S  Pet  529-S79,  8  L.  216,  WIN8HIF  v.  BANE  OF  UNITED  BTATE9. 

BjU  2  (m,  199).    Partner's  aothority  totwrrow. 

Approved  in  Union  Nat  Bank  v.  Neill,  148  Fed.  710,  npholding 
tiabilitf  of  firm  to  bona  Ude  holder  on  aecommo elation  note  signed 
b7  member  in  firm  name, 

C  Pat  67S-717,  8  L.  208,  8EEPPABD  v.  TAYLOB. 

S;^  1  (m,  209).  Admiraltj— Lien  on  proceeds  of  vesseL 
Approved  in  The  Convejor,  147  Fed.  S91,  592,  seamen  having  liena 
for  wagea  on  vessel  which  was  sank  may  enforce  same  against  in- 
snranc*  money  paid  on  aeeonnt  of  loss,  subject  only  to  claims  for 
salvage,  where  proceeds  of  sale  of  vessel  are  insufficient  to  pa.j  same; 
Bank  of  Britiah  N.  A.  v.  FreighU  etc.  of  Hutton,  137  Fed.  538,  70 
C  <X  A.  118,  where  bank  had  maritime  lien  on  freights  of  certais 
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9  Pet  8-40  NotM  on  U.  &  Beporta.  IW 

TeuelB  for  advancoB,  It  was  entitled  to  enforce  lame  In  ftSn^Uty  in 
rem,  leg&rdlen  of  fact  that  it  alio  had  Uen  enforceable  in  eqnitT; 

5  Pet.  718  tE3,  8  L.  285.  POTTEB  ▼.  GABDNEB. 

(m,  212.)  UiBceUaneooB.  Cited  in  Johnion  t,  Qeorgin  Ijoan  ate. 
Co..  141  Fed.  597,  bona  fide  porehuer  must  allege  and  prove  want  of 
notice  and  actual  payment  of  pnrehaae  price  independentlj  of  recitnla 
in  deed. 


VI  PETERS. 


B7I.  S   (m,  SIS).    Bestoration  on  leTerul  of  fndgment. 

Approved  in  The  Eliia  Linea,  13E  Fed.  244,  65  C.  C.  A.  538,  ooe  who 
acted  aa  agent  for  party  in  obtaining  erroneona  jndgmeot  directing  aale 
□f  cargo,  but  who  was  not  par^  to  record  and  had  no  personal  interest 
in  inlt,  cannot  be  held  in  damages  aa  tort-feaior  on  aeconnt  of  aale; 
Cbambliaa  t.  Haai,  125  Iowa,  491,  101  N.  W.  155,  68  L.  B.  A.  126,  where 
defendant  appealed  and  judgment  afBimed,  and  paid  on  execution.  It 
la  no  ground  foi  denial  of  new  trial  for  newlj  diaooTcred  evidence. 

ejl.  5  <in,  215}.    BaverBftl  after  exeeation. 

Approved  In  Fmbrj  v.  QaJbreath,  110  Tenn.  SOI,  7S  S.  W.  1017,  ngent 
employed  by  grantor  undei.trnHt  deed  to  collect  rente  ia  not  affected 
by  notice  that  purcbaaeT  at  forecloiure  claimed  property  and  would  hold 
agent  for  rente  collected;  North  Chicago  8t,  B.  Co.  t.  North  Chieaga 
Union  Tr.  Co.,  150  Fed.  628,  arguendo. 

SyL  6  (in,  216).    EfCect  of  rerereal  on  righta. 

Approved  in  Harrigan  v.  Qilcbriet,  121  Wia.  441,  99  N.  W.  1009, 
applying  rule  where  amount  allowed  receiver  for  attorney 'a  fee  waa  re- 
duced. 

,  UNITED  STATES   v.    BANK    OF    NOBTH 

SyL  >  (III,  217).    "Dae"  mcani  owing. 

Approved  in  Pope  r.  Matthewa,  125  Qa.  347,  54  8.  E.  154,  eonetmlng 
act  of  1905,  requiring  all  taxea  due  etate  and  county  by  perw>nB  re- 
aiding  In  or  on  property  in  new  county  to  be  paid  to  collector  of  county 
from  which  territory  taken. 

SyL  S  (m,  SIS).    Statutory  eonatmetlon — Long  acquieicence. 

Approved  in  Pitta  v.  Logan  County,  3  Okl.  740,  41  Pae.  591,  holding 
void  territorial  act  nyulating  accounting  of  f eea  of  district  court 
eleiks. 


c,.,;.d.,Co(>glc 


131  HotM  OB  V.  a.  Bepom.  6  Pet.  S1-8S 

«  Pet  61-60,  S  L.  316,  UNITED  STATES  BANK  ▼,  DtJNN. 

SyL  S  (in,  221),    Parol  to  T«ry  writiiig. 

Approved  in  Enrle  t.  Edob,  130  F«d.  470,  parol  agreement  faj  bank, 
made  at  time  of  delivery  of  aeeommodation  note  and  ita  diecoant  I7 
bank,  that  it  would  not  look  to  maker  for  payment,  cannot  be  ahown  to' 
defeat  action  on  note. 

e  Pet.  61-67,  B  Ii.  820,  UILLEB  v.  HelNTTBE. 

SyL  2  (in,  82S).    Idmitationa — Amendment  adding  new  parses. 

Approved  in  United  States  v.  Uartinez,  1S5  U.  B.  473,  49  L.  2S3,  25 
8np.  Ct.  60,  petition  In  aetioo  under  Indian  depredation  act  in  whicb 
wrong  alleged  to  have  been  done  by  particular  tribe  cannot  be  amended 
after  expiration  of  three  year  limitation  preacribed  by  act,  bj  atating 
different  tribe  aa  wrongdoer. 

6  Pet  6S'S5,  8  L.  822,  SMITH  t.  BELL. 

ByL  I  (ni,  S27).    Teatator'g  intention  prevaHa. 

Approved  in  Anderson  v.  Uesainger,  146  Fed.  938,  eonatratng  will 
which  declared  that  if  either  of  teatator'a  sons  died  without  lasne,  ear' 
▼iTor  ahonld  take  hia  estate,  and  if  anrvivor  died  withiut  lineal  d»- 
•eendants,  then  estate  divided  among  brother  and  eiiters  of  testator. 

SyL  8    (m,  22S).     Wills— Conatmetion  of  ambigooni  sxpreujons. 

Approved  in  Bnmes  v.  Bnmes,  187  Fed.  792,  70  C.  C.  A.  3G7,  where 
win  devised  proper^  to  brotheia  and  expreased  desire  that  thty  ahonld 
«dopt  testator's  children  ai  hia  hdia,  ao  that  they  would  share  equally 
with  their  children,  no  trust  in  favor  of  children  created. 

^L  4  (in,  230).    Wills— Life  estate. 

Approved  in  Coats  v.  Harris,  9  Idaho,  466,  TS  Poc  249,  will  giving  to 
wife  life  estate  and  son  all  property  after  ber  death  empowers  son  to 
convey  to  mother  and  ber  beira  and  assigns,  property  to  become  his  after 
ber  death;  dissenting  opinion  in  Meyer  v.  Weiler,  121  Iowa,  62,  65,  9S 
N.  W.  25S,  25B,  majority  holding  bequest  to  wife  of  all  property  re- 
citing intention  to  make  her  sole  residuary  legatee  and  owner,  but  eon' 
ditioued  that  part  remaining  on  her  death  should  go  to  their  heirs, 
created  fee  in  wife  and  eondltional  limitation  was  void. 

Distinguished  In  Widows'  Home  v.  Lippardt,  70  Ohio  St.  281,  287, 
888,  £89,  290,  71  N.  E.  772,  773,  774,  will  giving  wife  all  estate,  and 
providing  that  after  ber  death  if  there  is  anything  left  it  sbaQ  be 
distributed  in  certain  way,  gives  vridow  power  to  convey  fee. 

SyL  6  (m,  232).    Wills— Primary  intent  controls. 

Approved  in  Wheeler  v.  Long,  128  Iowa,  646,  105  N.  W.  162,  where 
will  gave  daughter  realty  but  eubsequent  paragraphs  provided  that  if 
abe  died  before  reaching  maturity  property  to  be  divided  between  others, 
but  if  she  married  before  maturity  sbe  should  come  into  full  control, 
devise  not  reduced  to  life  estate. 
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«  Pet  05-101,  S  L.  832,  PErBSOLL  »,  ELTJOTT. 
Bjl  2  (m,  235).  CaneellatiOQ  at  deed  void  on  fioa: 
DiBtinguuhed  in  Shewalter  t.  Lenngtoii,  143  Fed.  166,  where  mlt  wia 

brought  in  federal  eonrt  to  quiet  title  ai  against  atreet  improvemeat  eer- 

tiflcatea  Bmoniitiiig  to  Ian  than   42,000,  amount   of   MrtifleatM    fixed 

JoriBdietional  Amount. 

8  Pet  ISi-lM,  S  L.  342,  8I0ABD  t.  DATZS. 
SjrL  1  (m,  237).    Object  of  acknowledgment  of  deedi, 
Approved  in  WUIon  t.  North  Platte  Canal  etc.  Co.,    II  Wjo.  84$, 
71  Pac  1000,  unacknowledged  uid  unrecorded  tnnafen  o(  pennita  to 
eoutruct  irrigation  ditch  pace  title  ■•  between  partie*. 

S7I.  fl  (m,  23&).  Umltatbno — Amendment  adding  new  eanati 
Approved  ia  Patilla  v.  Allen  Wcat  Com.  Co.,  131  Ted.  SSI,  66  C.  C. 
A.  SOS,  whore  complaint  stated  facta  from  which  there  is  presumption 
of  piomiM  to  pa^  balance  of  account  stated,  and  demanded  judgment 
therefor,  amendment  adding  averment  of  piomiaa  to  pajr  balance  pra- 
•cnta  no  new  eauee  of  action;  Covington  v.  Benjr,  70  Ark.  IM,  8S  8.  W. 
1006,  where  second  action  of  ajeetmcnt  inititnted  after  nonsuit  in  first 
is  based  on  title  acquired  bj  plaintiff  aabsequent  to  commencement  of 
flnt  action,  limitations  do  not  ecKse  to  mn  against  second  aetioB  till 
eommencement  thereof. 

«  Pet  141, 14S,  8  L.  848,  UNITED  STATES  t.  PAUL. 

Syl.  I  <in,  23»).    Federal  etimee-atate  law*. 

Approved  in  HolllBtei  v.  United  States,  14S  Fed.  778,  770,  nphotd- 
Ing  32  Stat,  793,  adopting  punishment  povlded  for  like  offenses  ik 
South  Dakota,  for  offenses  on  Indian  reserratioo. 

«  Pet  143-lSO,  8  L.  840,  OLIVES  v.  ALEXANDEB. 

a^L  4  (m,  240).     Admiralty  appeal— Joinder  of  joint  libelants. 

Approved  in  The  Joseph  B.  Thomas,  148  Fed.  767,  following  rale; 
Ytelj  V.  Bryan,  65  W.  Ta.  602,  47  8.  E.  310,  where  several  creditors 
with  separate  demands  attack  mortgage  M  preference,  and  decree 
adjudges  propcrtr  to  be  for  bene&t  of  all  inaolvent'e  creditors,  sum* 
dns  complainants  cannot  be  added  to  ^Tt  appellate  jurisdiction. 

a  Fat  172-204,  8  L.  SSO,  COZ  v.  UNITED  STATES. 
87L  1  (m,  248).  Appeal  by  principal  and  ioret;. 
Approved  in  Qninberg  v.  United  States,  146  Fed.  84,  orfnsndo. 

•  Pet  2U,  217,  8  L.  375,  EX  PASTE  BOBEBTa 
Syl,  1  (m,  247).     Mandamus  to  set  aside  defanlt. 
See  OS  An.  Bt  Bep.  001,  not^ 
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<  Pet  S:«-S4fl,  9  L.  870,  OEANT  T.  BAYMONR 

87I.  3  (m,  847).    Cometioit  of  defectiTe  patent 

Approved  in  Thoinaon-HoiiBton  Eleetrie  Co.  v.  Black  Blvet  Tr.  Co., 
135  Fed.  766,  68  C.  C.  A.  461,  thoogh  ehangee  in  deieription  in  epeei- 
flcation  of  Teiaeaed  patent  are  not  material,  and  claima  are  identical 
with  saine  of  thoie  of  original  patent,  aucb  f  aeta  do  not  impeach  theii 
validity. 

ByL  4  (m,  248).    CDnatmetion  of  patent  laws. 

Approved  in  Corteljon  v.  Chaa.  Enen  Johnson  A  Co.,  138  Ted.  114, 
owner  of  patent  for  rotarj  neoatjie,  oaed  for  iteneil  duplicatioD,  may 
aall  maehinei  nnder  reitriction  that  thaj  be  naed  onljr  with  paper  and 
ink  made  by  owner;  diesanting  opinion  in  Continental  Paper  Bag  Co. 
▼,  Eaatem  Paper  Bag  Co.,  160  Fed.  747,  majority  holding  void  Liddell 
patent  No,  SS8,969,  for  paper-bag  maebine;  Bobbi-MerrU  Co.  v. 
Strana,  139  Fed.  169,  arguendo. 

«  Pet.  £91-301,  8  L.  408,  QBEEH  t.  NEAL. 

ByL  3  (m,  257).    Following  ehange  in  itate  atatntory  eonatmetion. 

Approved  in  Toeom  ▼,  Parker,  134  Fed.  E12,  67  C.  C.  A.  287,  ftpply 
lag  rale  in  eanBtnung  devise  of  land. 

«  Pet  308-310,  8  L.  400,  QBEENLEAF  t.  BIBTE. 

Bj\.  9  (UZ,  259).    Ejectment — Bnrden  of  proof. 

Approved  in  Bobinion  v.  Lowe,  S6  W.  Ta.  312,  49  S.  E.  S52,  and 
Altaehnl  v,  Casey,  45  Or.  190,  76  Pae.  1085,  both  following  rale;  Davia 
V.  Commonwealth  Land  etc.  Co.,  141  Fed.  73S,  applying  principle  in 
«nit  to  quiet  title. 

«  Pet.  323-327,  7  L.  414,  NEW  JEBSET  v.  NEW  TOBE. 

SyL  I  (m,  861).     Demurrer  la  appearance. 

Approved  in  United  States  v.  Oriefen  (Sayre  etc.  Co.  v.  Oriefen),  72 
N.  J.  Ii.  3,  00  Atl.  513,  Sling  of  demnrrer  waivea  objection  to  juria- 
dietion  over  person;  Oroel  v.  United  Elec  Co.,  68  N.  J.  Eq.  250,  69 
Ala.  641,  nnder  Chancery  Act,  §  3,  plea  by  foreign  corporation  in  soit 
in  which  personal  decree  sought,  reciting  that  defendant  appeara  by 
officers  solely  to  object  to  joriadiction,  is  sufficient. 

6  Pet.  328-347,  8  L.  416,  BOABDHAK  ▼.  REED. 

SyL  1  (III,  261).    Hearsay  evidence  to  prove  boundaries. 

Approved  io  Ivey  ▼.  Cowart,  124  6a.  162,  110  Am.  St.  Bep.  163,  53 
8.  E.  438,  f  ollovring  rale. 

SyL  0  (Hr,  204).     Bepognant  call  in  patent 

Approved  in  United  States  v.  Utah  etc.  Stage  Co.,  199  U.  B.  423, 
SO  Ii.  255,  80  Snp.  Ct.  S9,  increase  in  service  required  on  mail  route  as 
remit  of  establishment   of   now   distributing  station,   amounting  t* 
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three  handred  tbonssnd  mileB  of  additional  transfer  aerviee,  cannot 
be  required  by  poHtmaster  vithont  extra  eompeDiation;  American 
Bonding  Co.  v.  Pneblo  In*.  Co.,  IfiO  Fed.  27,  oonitroing  lewee'i  agree- 
ment and  bond  to  InHtall  heating  plant  and  to  pay  for  lame  to  end  that 
■o  lien  Bhonld  be  faatened  on  property;  United  Statei  etc.  Co.  t.  Board 
of  Commra.,  145  Fed.  148,  construing  fidelity  bond  giTCD  by  caahier  of 
bank  made  depository  of  county  funds;  Luhrig  Coal  Co.  t.  Jones  etc 
Co.,  141  Fed.  622,  construing  contract  of  aale  of  coal  for  fntnro  deliveiy. 

6  Pet  389-403,  8  L.  437,  WATTS  v.  WADDLE. 

SyL  6  (in,  271).    Belief  grwitod  under  general  prayer. 

Approved  in  Batliff  t.  Sommen,  5S  W.  Va.  37,  46  B.  E.  7IS,  deter- 
mining right  to  amend  bill  to  bring  in  neeeesary  party  «■  shown  by 
•ridenee. 

SyL  7  (m,  271).     Compelling  eonveyance  of  extraterritorial  lands. 

Approved  in  State  t.  DUtrict  Court,  94  Minn.  378,  lOS  N.  W.  870, 
aetion  to  cancel  contract  for  sale  of  land  on  ground  of  fraud  and  for 
reeoTery  of  purchase  price  paid  before  fraud  discovered  is  transitory, 

a  Pet.  404-430,  8  L.  443,  UcLANE  v.  UNITED  STATES. 

1^1.  2  (ni,  271).     BelMw  of  forfeiture. 

Approved  in  Uarrin  v.  Trout,  109  IT.  B.  22S,  SO  L.  102,  26  Sup.  Ct 
SI,  upholding  Ohio  Ber.  St.,  |  427S,  authorizing  action  to  subject  build- 
ing knowingly  permitted  to  be  used  for  gambling  purposea  to  payment 
of  judgment  obtained  by  informer  for  recovery  of  money  lost  thers  at 
play. 

6  Pet  431-444,  8  L.  452,  CINCINNATI  v.  WHITE. 

SyL  S  (III,  270).    Dedication — Fee  in  original  owner. 

Approved  in  Nelson  v.  Bandolph,  222  Ut.  S38,  78  N.  B.  916,  under 
Eev.  Laws  1S33,  p.  599,  {  I,  providing  that  plats  of  towns  be  made  by 
county  surveyor,  plat  not  made  by  aurveyor  doea  not  affect  dedication 
of  streets;  Anderson  v.  Ueseiogei,  146  Fed.  048,  arguendo. 

8y1.  6  (III,  275).    Owner  cannot  revoke  dedication. 

Approved  in  Wilkins  v.  Chicago  etc.  B.  B.  Co.,  110  Tenn.  450,  7S  8. 
W.  1032,  arguendo. 

Syl.  7  (ni,  £78).    Construction  of  dedications. 

Cited  in  Lomax  v,  Phillips,  113  La.  SS8,  37  So.  780,  arguendo. 

See  lOB  Am.  St.  Bep.  239,  note. 

SyL  10  (III,  2S2).    Ejectment  by  owner  of  dedicated  land. 

Approved  in  Conradt  v.  Miller,  2  Alaska,  436,  injunction  lies  to  pro- 
vent  erection  of  wharves  or  warehouses  by  private  peivons  on  public 
highway  or  navigable  streams  in  front  of  plaintiff's  proper^,  wbero  Iw 
•howa  special  injury. 


sdbvGoOgIc 


US  NotM  on  tJ.  S.  Beporta.  S  Pet.  470-621 

DlrtEngniahea  In  Bork  v.  United  N.  J.  etc.  Co.,  70  H.  J.  L.  209,  109 
Am.  Bt.  Bep.  SOS,  S7  Atl.  413,  64  L.  B.  A.  886,  owner  of  fe«  of  land 
■abject  to  euenent  of  public  bigbwsj  maj  maint^n  ejectment  ngainat 
intruder  who  appropriates  Bame  to  purpose  foreign  to  easement. 

«  Pet.  470-497,  4  L.  467,  UNITED  STATES  v.  NOTJESE. 

S7I.  5  (in,  SS6).    Appeal — Dismissal  for  want  of  jurisdietian. 
Approved  in  Miltimore  t.  EofFman,  125  Wis.  S6S,  104  N.  W.  S4S, 
-where  appeal  from  justice's'  court  was  perfected  and  circuit  conrt  fonad 
Justice  had  no  juriadictioD,  it  was  its  iatj  to  dismiaa  action. 

«  Pet.  408514,  6  L.  477,  BABCLAT  *.  HOWELL'S  LESSEE. 

S7L  1  (ni,  SS6).     Bjeetment— Description  of  premises. 

See  101  Am.  St.  Bep.  118,  note. 

87L  2  (III,  286).    Map  as  evideuee  of  dedieatian. 

Approved  in  Evans  v.  Blankensbip,  4  Aril.  81S,  80  Pae.  818,  deter- 
mining dedication  of  hod  e«  pnblis  square. 

SjL  6   (III,  289).    Property  dedicaUd  to  particular  use— Bevertar. 

Approved  in  UcAlpine  v.  Chicago  etc.  Bj,  Co.,  68  Kaa.  214,  TB  Pae. 
TS,  64  L.  B.  A.  8S,  foUowing  rule. 

S7L  10  (ni,  291).    Dedication— Pee  remans  in  land  owner. 

See  101  Am.  St.  Bep.  104,  note. 
«  Pet.  515-597,  8  L.  483,  W0BCE8TEB  v.  QEOBQIA. 

87I.  14  (HI,  297).    Construction  of  Indian  treaties. 

Approved  in  Conwaj  t.  United  Statas,  149  Fed.  266,  where  Ponea 
•quaw  selected  allotment  and  before  approval  thereof  she  married  an- 
«ther  allottee,  and  later  each  made  separate  lien  applications  and  bj  mis- 
tak*  patent  issued  to  husband  as  head  of  f  amilj,  she  was  entitled  to  half 
of  land;  Winters  v.  United  States,  143  Fed.  746,  under  Indian  treatj  of 
IS88,  Indians  residing  on  reservatioD  were  entitled  to  portion  of  waters 
of  Uilk  river  for  irrigation  of  reservation  lands;  In  re  Heft,  107  U. 
8.  499,  49  L.  853,  25  Sup.  Ct.  506,  arguendo. 

Distinguished  in  Delaware  Indiana  v.  Cherokee  Nation,  1B3  U.  8.  140, 
48  Ij.  B53,  24  Sup.  Ct.  342,  parol  evidence  of  underHtanding  of  parties 
ia  inadmisaible  to  contradict  terms  of  agreement  of  1807  between  Dela- 
ware and  Cherokee  nations. 

(m,  202.)  Miscellaneous.  Cited  in  Blevins  ▼.  Uorledge,  S  Okl. 
145,  47  Pae.  1069,  words  giving  joint  authoritr  to  three  or  more  public 
officers  give  authority  to  majority  of  them. 

<  Pet.  598-621,  8  L.  514,  CBANE  v.  MOBBia 

S7I.  1  (HE,  298).     Nonsuit  against  plaintiff's  consent. 
Approved  in  Parks  v.  Southern  Bj.  Co.,  143  Fed.  27S,  on  making  mo- 
tion bj  defendant  for  direction  of  verdict  It  ii  diseretionar;  with  court 
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to  gnat  motion  Mid  to  refoM  plaintiff  nonrait;  Hontt  r.  UsNamM,  141 
Fed.  294,  after  pUintiS  robinita  evidence  and  motien  for  direction  ef 
verdict  ij  defendant  hee  been  rabmitted  and  eiutaiued,  it  il  dU* 
eretionarf  to  allow  nonmit, 

8;1.  7  (in,  300).    Prima  fade  evidence  not  diaregarded. 

Approred  in  Btate  v.  HaHin,  47  Or.  SSO,  83  Pae.  85S,  witnew  In 
bomieide  ease  eannot  be  impeached  bj  prodaction  of  hie  teetimonj  at 
inqueat  where  itenographer  could  not  laj  notea  contained  all  of  witneM'' 
teetimonj. 

0  Pet.  6Z2-63S,  S  L.  S23,  KELLY  v.  JACKBON. 

SjL  3  (m,  301).    Prima  fade  evidence  deSned. 

Approved  in  State  v.  Dodde,  S4  W.  Ta.  300,  40  8.  E.  232,  fallowing 
rule;  Tift  v.  Southern  Bj.  Co.,  138  Fed.  7S9,  act  to  regulate  eommercA- 
creates  presumption  in  favor  of  commieiioner 's  report;  Oilpln  v.  Mis- 
souri etc  By.  Co.,  107  Mo.  325,  04  8.  W.  871,  holding  prima  fads  ease- 
not  made  out  in  action  for  killing  of  mare  under  statute  making  rail- 
road liable  where  eteek  killed  after  going  on  track  at  place  where  ■» 
eattle-guards  eEistsd. 

8  Pet.  648-600,  BOTLB  v.  ZACHBIE. 

SjL  1  (m,  306).    No  error  from  refusal  to  qnath  execution. 

Approved  in  Elug  v.  DavEs,  187  Fed.  233,  where  ejectment  was  brought 
bj  third  penon  against  tenant,  and  landlord  had  no  knowledge  of  ae- 
tioB  in  time  to  have  himself  made  partj,  he  maj  have  default  judgment 
against  tenant  opened,  and  be  allowed  to  defend. 

Bjl  3  (in,  307).    Federal  eqnit7  practice  not  governed  bj  states. 

Approved  in  Brown  v.  LasTon,  148  Fed.  842,  action  at  law  not  maiB> 
tainable  for  recover?  of  profits  from  infringement  of  patent. 

Bjl.  5  (in,  303).    Federal  execation — Effect  of  state  law. 

Approved  in  King  t.  Davis,  137  Fed.  241,  Ta.  Code,  1887,  |  S568,  re- 
quiring filing  of  lis  pendens  in  office  of  elerk  of  eourt  in  conntr  where 
land  Ilea  doea  not  apply  to  federal  eoorts. 

Byh  0  (ni,  309).    Stay  of  ezecntion — Supersedeas  prior  to  levy. 

Approved  in  Thalheim  t.  Chmp  Phosphate  Co.,  48  Fla.  195,  37  So. 
625,  Bev.  St.  1892,  {  1272,  does  not  have  effect  of  restoring  propertj 
levied  on  to  defendant  in  esecntion. 

fl  Pet.  661-665,  8  L.  637,  EX  PAETE  DAVENPOBT. 

Sfl.  1  (III,  SOS).    HandamuB  to  allow  double  plea. 

See  98  Am.  St  Bep.  903,  note. 
e  Pet.  666-679,  8  L.  S3S,  LINDSEY  v.  MILLER. 

SyL  1    (m,  310).     No  limitations  againat  states 

See  101  Am.  St  Bep.  ISl,  165,  182,  uoteu 
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<  FM  69I-7W,  t  L.  H7,  UNITED  STATES  t.  ABBEDONSa 

GI7L  1  <III,  318).    JarUdietlon  defined. 

Approved  in  Fnnklin  Union  t.  People,  330  HL  366,  110  Am.  St.  Bep. 
248,  77  N.  E.  ISO,  tact  of  defect  of  p&rtiM  doea  not  depriTe  eaurt  of 
jorisdictioB  over  niit  for  injunction;  O'Brien  v.  People,  216  HI.  363,  IDS 
Am.  St.  Bep.  219,  75  H,  E,  112,  where  In  rait  to  obtnin  injunction  againit 
■triken,  defenduita  were  aerved  with  proceu;  bnt  f ailed  to  file  »n- 
nweia  or  demnrren,  court  Mqoired  jnriadietloa  IrreepectiTe  of  defccta 
ia  bilL 

S7L  4  (m,  316),    Effect  of  goremment'c  concent  to  ralb 
Afflrmed  in  Walksr  t.  United  Statac,  189  Fed.  412,  where  m&nfaal  Iwa 
in  good  fnith  rendered  MCOuBte  ngninat  goremmcnt,  covering  cervices  of 
depntica,  wUch  have  been  allowed  and  faid,  government  cannot  recover 
neh  ranu  after  lapea  of  jearc 

87L  0  (III,  818).    Actual  fraud  not  presumed. 
Approved  In  Ecaaler  v.  Enal^,  141  Fed.  137,  appljlng  mie  to  pur- 
ebaae  of  propcrtj  of  eoiporation  bj  director, 

87L  13  <III,  819).  Acta  of  offlcen  not  pteanmed  naorpedL 
.  Approved  in  UeOnira  t.  Blount,  199  U.  8.  146,  SO  L.  139,  26  Sup. 
CL  1,  documenta  which  abow  probate  of  vrill  in  proeeedinga  had  during 
Spaniah  control  of  Florida,  and  judicial  atle  of  testator 'g  lands,  and 
bear  evidence  of  age  and  anthentlci^,  and  eome  from  custody  of  United 
Statee  mrveyor  general,  are  admissible  aa  ancient  documents. 

6jL  16  (ni,  321).    ConehisiveneaB  of  finding  ef  pnblie  offieera. 

Approved  in  Eddj  v.  People,  218  HI.  616,  76  N.  E.  1072,  under  lawa 
1877,  board  of  tmstees  in  passing  upon  application  for  peniion  acts  is 
quasi  judicial  eapaeitj,  and  its  finding  is  eoneluHive, 

87I.  17  (in,  323).    Judicial  questions — Acta  of  public  offieen. 

Approved  in  Ward  v.  Board  of  Begents,  188  Fed.  378,  where  board  of 
r«genta  of  college  were  authorised  bj  atatute  to  remove  professora  when- 
ever beet  interests  of  college  should  require,  ground  on  which  professor 
was  removed  prior  to  expiration  of  contract  is  not  subject  for  judicial 
inveetigation;  ThreadgiU  ▼,  Coleord,  16  OU,  460,  85  Pae.  710,  purchaser 
at  master's  ssle  who  is  himself  party  cannot  collaterally  attack  decree 
for  irrcgalarity. 

Sirl.  22  (in,  32S).    Nothing  impUed  in  public  grant. 

Approved  in  EnoKvUle  Water  Go.  v,  Knoxville,  200  U.  8.  35,  BO  L. 
3S9,  26  Sup.  Ct.  224,  municipal  grant  of  waterworks  franchise  does  not 
impliedly  devest  municipality  of  power  to  construct  its  own  waterworks. 
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87L  26  (11^  828).     8«iiis  prsaumsd  tiom  titlfl. 

ApproTod  in  Tyea  Coiuol.  Min.  Co.  t.  Lftngstedt,  136  Ted.  1S8,  S9 
C.  C.  A.  548,  no  diueiain  suffleient  to  atHrt  statute  of  Umitationi  as 
against  locator  of  miiiiiig  claim  can  exiat  prior  to  iagnaiiee  of  pAteat. 

S7I.  2S  (lU,  326).    Batiflcation  of  treat?  lelatea  to  data. 

Approved  in  In  re  Minook,  2  Alaska,  20S,  eoutrniiif  BnriaB  trM^X 
with  refeienee  to  dtiMuhip  of  baU-breedik 


Vn  PETEBS. 


7  Pat  1-17,  8  L.  587,  UNITED  STATE8  t.  MeDANIBL. 

87I.  8  (m,  831).     Aatboritif  of  depaitmental  head*  preiumed. 

Approved  in  Benson  t.  Henkel,  198  U.  B.  12,  49  L.  923,  29  Bnp.  CL 
tS69,  objections  to  indiotment  charging  violation  of  Bev.  St.,  S  5451,  in 
bribing  federal  officer  to  reveal  contents  of  reports  of  pending  land 
department  Investigation,  are  not  available  in  proccedingg  before  «ont- 
missioner  for  removal  of  aceosed  to  another  federal  district. . 

B7L  4  (nt,  834).    Usage  as  evidence  of  eonstmetion  of  law. 

Approved  in  Walker  v.  United  States,  139  Fed.  416,  applying  mle  ia 
estopping  government  from  claiming  setoff  in  soit  hj  marshal,  vrher* 
items  of  setoff  allowed  and  audited  and  paid  to  depntiea  for  servioes. 

S7I.  6  (III,  335).    Setoff  bj  departmental  clerk. 

Approved  in  United  States  T.  Warren,  12  Okl.  365,  71  Pac.  690,  in 
action  b7  United  States  defendant  maj  plead  setoff  to  extent  of  demand 
made,  but  no  jndgment  for  balance  in  his  favor  can  be  rendered. 

(m,  334.)  Miscellaneoos.  Cited  in  HcDaid  v.  Territory  1  Okl. 
lis,  30  Pac.  444,  OS  to  right  to  appeal  to  eoarts  from  decision  at  local 
land  office. 

7  Pet.  28-50,  8  L.  &S«,  UNITED  STATES  t.  PILLEBBOWN. 

S7L  1  (III,  338).    Parol  proof  of  proceedings  of  boards. 

Approved  In  Citj  of  Denver  v.  Spencer,  34  Colo.  274,  2  L.  B.  A.  (N. 
8.)  47,  82  Pac  591,  where  city  charter  did  not  specif  how  park  board 
should  act  or  that  record  of  its  acts  should  be  exclusive  evidence  thereof, 
parol  evidenca  admissible  to  show  board  had  ordered  erection  of  statuL 

87L  2  (m,  339).     Services  according  to  departmental  usage. 

Approved  in  United  States  v.  Schlierhohe,  133  Fed.  335,  special  agent 
of  general  land  office  is  not  officer  of  United  States  within  extortion  oeL 
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T  Pet  81-98,  8  L.  6M,  UNITED  STATES  t.  PEECHBMAN. 

S7I.  8  (III,  341).    CesBion  of  territoiy  pneerrca  pioper^  rightf. 

Appioved  in  In  le  Chavet,  14ft  Fei.  7S,  on  bankniptej  of  husband 
ktTiiig  onl7  eotomiiuity  utete,  elaimj  of  nntenuptial  creditor  poatpooed 
till  Bstigfaetion  of  eommunitj  creditors;  Cation  t,  Laughlin,  11  N.  M. 
030,  72  Pac  31,  where  New  Mexico  sniveyor  xeneral  declared  Ueztcan 
land  grant  valid  and  recommended  iti  conflrmation  without  limitation 
••  to  quantitj,  and  Congreu  eonfiimed  grant  ai  tecommended  confir-  ' 
nation  ia  declaration  that  title  to  all  land  claimed  is  valid. 

T  Pet.  ftft-102,  8  L.  621,  lONOB  ▼.  TILL0T80N. 
87I.  1  (m,  847).  Beeondarj  evidence — Diligence  to  obtain  original, 
Diatinguiabed  in  Brown  t.  Hafkina,  131  tii.  60,  65  C.  C.  A.  3uj, 
rafnaing  evidence  of  contents  of  plaintiff's  record-book  in  action 
bj*  distiller  to  reeovei  reveaoe  taxes  illegally  collected,  wbeie  col- 
lector took  books. 

7  Pet.  113-129,  8  L.  626,  DOUGLASS  v.  EEYNOLDa 

S7I.  4  (m,  350).    Constroction  of  guaranties. 

Approved  in  First  Nat.  Bank  v.  Waddell,  74  Ark.  248,  85  8.  W. 
419,  where  mortgage  iiHued  hy  fathei  to  bank  to  cover  advances 
to  ion  to  certain  mm,  payments  made  by  son  within  amount  did  not 
diaeharge   mortgage. 

SyL  S  (m,  351).     Letter  of  credit  as  eontinning  guaranty. 

Approved  in  Boass  v.  Kin;;,  flS  8.  C.  174,  48  S.  E.  222,  surety  not 
released  by  extension  of  credit  beyond  amount  stipulated  in  contract. 

7  Pet.  138-143,  8  L.  636,  UNITED  STATES  v.  MILLS. 

8yl.  S  (m,  3S6).     Indictment  in  language  of  atatute. 

Approved  in  United  States  v.  Allen,  150  Fed.  154,  holding  indict- 
nent  under  Bev.  St.,  9  4046,  for  enibeEzlement  of  money  order  funds, 
iunfBcient  where  it  does  not  allege  funds  came  into  defendant's 
possession  by  virtue  of  employment;  United  States  v.  Qreen,  136  Ped- 
C41,  643,  holding  insufficient  indictment  under  Bev.  St.,  B  5451,  for 
bribing  officer  with  check. 

7 Pet  144-149,  8  L.  S33,  PICKETT'S  HEIBS  ▼.  LEOEBWOOD. 

8yl.  1  (m,  3G9).    Failure  to  file  return  of  eiroi  during  term. 

Approved  in  Equitable  etc.  Soe.  v.  Tolbert,  I4S  Fed.  339,  where, 
owing  to  delay  in  payment  of  docket  fee,  record,  though  lodged 
with  clerk  in  time,  was  not  filed  until  five  daya  after  return  day, 
motioD  to  dismiss  writ  of  error  four  months  afterward  denied. 

8yl.  2  (m,  359).     Error  prior  to  judgment  corrected  on  motion. 

Approved  in  Billupa  v.  Freeman,  5  Ariz.  2TS,  52  Pac.  868,  arguendo. 
Set  07  Am.  St  Bep.  372,  note. 
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S7L  4  (Zn,  360).    W]t«ii  eoram  nobia  lies. 

Approved  in  Kin^  ▼.  Dstu,  137  Fad.  227,  233,  TftCatluE  Jndgmant 
In  ejectment  miit  brought  against  teoftnt  where  landlord  not  aiftd* 
partj  to  mit;  Fngate  ▼.  State,  85  Mies.  94,  107  Am.  Bt.  Bep.  272, 
37  So.  S54,  writ  of  error  coram  nobia  cannot  be  invoked  in  criminal 
proceeding  to  revoke  judgment  b^  showing  jniort  bad  formed  opinion 
unfavorable  to  aeeiued;  Hadlej  v.  Beroero,  103  Mo.  App.  SOS,  7S 
*  B,  W.  68,  where,  on  appeal  from  justice  judgment,  question  of  jur- 
isdiction for  failure  to  appeal  in  time  is  not  raised,  motion  in  natura 
of  writ  of  error  coram  nobis  will  sot  lie. 

T  Fet.  150-103,  UNITED  STATES  v.  WILSON. 

87L  2  (in,  361).    P*aon  defined. 

Approved  in  Territorr  t.  Biehardson,  9  (MX  684,  60  Pae.  243,  4B 
L.  B.  A.  440,  reafflrming  rulej  Fite  t.  State,  114  Tenn.  CS6,  88  &  W. 
MS,  holding  void  statutory  provision  authorising  dednetioB  of  timo 
for  good  conduct. 

SfL  7  (m,  363).    Pardon,  bow  brought  before  court. 

Approved  in  Territory  v.  Biehardtun,  0  Okl.  688,  60  Pae.  247,  49 
Ii,  B.  A.  440,  pardon  maj  ba  available  at  anj  time  before  ezecntloa 
of  sentence. 

87I.  8  (m,  363).    Pardon  annuls  offense. 

Approved  in  In  re  Briggs,  136  N.  C.  123,  47  8.  E.  405,  upholding 
Code,  I  1215,  providing  no  witness  can  jrefuse  to  testify  on  proseen- 
tion  relative  to  gambling,  but  providing  that  disclosures  made  by 
him  cannot  be  used  against  him. 

7  Pet.  171-219,  8  L.  M7,  HOLMES  r.  TBODT. 


Approved  in  Clark  v.  Harper,  219  HI.  39,  74  N.  E.  67,  applying  rule 
where  deed  made  in  violation  of  injunctioh  was  destroyed  before  roe- 

7  Pet.  222-242,  8  L.  665,  BAMPEYBEAC  t.  UNITED  STATES. 

Syl.  1  (m,  366).    Betrospcetive  statutes  valid. 

Approved  In  Wallace  v.  Adams,  143  Fed.  726,  power  conferred  on 
Dawei  Commission  and  federal  eoorti  in  Indian  Territory  by  net  of 
189S,  and  on  saprcma  court  by  act  of  1898,  to  determine  who  wer» 
citizcna  of  Choctaw  nation,  was  legislative,  and  judgments  thereunder 
were  subject  to  enbaequent  iegislatioQ  reEpeeting  citiEenihip;  Boggs 
V.  Ganeard,  148  CaL  721,  84  Fac.  109,  upholding  amendment  of  1903, 
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T  Pet  292-463  Notw  on  U.  8.  Beporta.  US 

Klleg«  wftnt  of  ftetnal  notiee  asd  aetuftl  paTment  of  pnreliaM  prie* 
indapendentl^  of  recitKls  in  deed;  Shook  t.  Soathem  B.  ft  L.  Aasn, 
.  140  Ala.  579,  37  So.  410,  beneficiary  in  void  trait  deed  executed  b^ 
hniband  and  wife  conve^fng  Tsaltj  belon^ng  in  eqnitr  to  wife,  bna- 
band  haviag  legal  title,  to  Mcnre  bniband'a  debt,  is  not  bona  fld« 
pnrchaaer  without  notiee  of  wife'i  equity;  Slaughter  t.  Coke  Co., 
34  Tex.  Civ.  602,  79  S.  W.  865,  onder  eoDTeyanee  resitiHg  grantor 
•old  all  rigbt,  title  and  interest  in  oertun  lands  transferred  to  grantor 
bj  order  of  commiBaioner'a  court  and  contraet  for  deed,  grantee  took 
only  grantor'!  title. 

7  Pet.  292-3S3,  8  L.  689,  SHAW  ▼.  COOPER. 

87I.  4  (m,  880).    Patent!— Aeqnieicenee  in  piobUe  nas. 

ApproTed  in  Victor  Talking  Haeh.  Co.  t.  American  Grapbapbone 
Co.,  140  Fed.  864,  mere  exhibition  of  an  experimentally'  conatraeted 
machine  hj  inventor  to  aadience,  accompanied  hj  explanation  of 
invention,  no  charge  being  made,  ie  not  pnfilic  QM  ao  aa  to  defeat 
right  to  patent  applied  for  two  yean  afterward. 

Diatinguiehed  In  Eastman  v.  iS^joi  ete.  of  N.  T.,  134  Fed.  853,  69 
C.  C.  A.  628,  where  inventor  of  improved  fire-engine  pump  placed 
device  on  engine  of  which  be  wae  engineer,  where  it  was  publicly 
teated  and  uaed  for  yeara,  and  abown  to  manafacturera  of  engina, 
there  it  no  piracy  in  manufacturer  ptaeing  device  on  another  en- 
gine which  tbey  Mid  to  another  city. 

7  Pet.  324-347,  8  L.  700,  PBYBOUX  v.  HOWARD  (THE  PLANTER). 

87I.  8   (m,  382).     Admiralty— Enforcement  of  local  law  lien. 

Approved  in  Frederick!  v.  Jae.  Bee!  ft  Son!  Co.,  135  Fed.  731,  68  C. 
C.  A.  368,  Pa,  Act  1858,  giving  lien  for  repair*  on  veesela  navi- 
gating certain  river!  in  atate,  doe!  not  apply  to  dredger-bost  need  only 
for  supporting  and  moving  dredgfing  apparatus;  CommonweaUh  t. 
Aver  etc.  Co.,  117  Ky.  180,  77  8.  W.  688,  home  port  of  vessel  an- 
gaged  in  interstate  commerce  is  its  tax  situs  though  owner  resides  in 
different  state;  The  Sue,  137  Fed.  135,  arguendo. 

7  Pet.  348-398,  8  L.  709,  MAQNIAC  v.  THOMPSON. 

SyL  2  (in,  387).    Charge  od  matters  of  fact  not  reviewaUs. 

Approved  In  Pittsburgh  Ry.  Co.  v.  Bloomer,  146  Fed.  721,  applying 
rule  in  action  for  peraooal  injnriee  against  street  raUway. 

7  Pet.  453-463,  8  L.  745,  IN  RE  UNITED  STATES  v.  EIQHTT-POUB 
BOXES  OP  8TIQAB. 

Syl.  2  (III,  394).    Revenue  penal  laws  strictly  eonatrued. 

Approved  In  United  States  v.  Ninety-nine  Diamonds,  139  Fed.  96T, 
068,  2  L.  B.  A.  (N.  B.)  185,  where  one  who  had  right  of  poiBeSBlon 
of  and  lien  on   imports,   together  with  option   to  purchase,   declared 
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in  good  faith   in  makiDg  entry  that  he  waa  owner,  be  waa  not  guilty 
of  offenae  under  26  Stat.  13S. 

7  Pet.  469-553,  8  L.  751,  LESSEE  OP  LIVINGSTON  t.  MOORB, 
8jl.  4  (m,  397).  Ninth  amendment  not  limitation  on  etatea. 
Approved  in  Territory  v.  Stroud,  6  Okl.  Ill,  50  Fac  E67,  vphold- 

lug  proMcntion  of  misdemeanor  by  information  without  preliminary 

examination. 

Distingnisbed  in  Bradford  t.  Territory,  1  Old.  371,  34  Pac.  07,  hold- 
ing void  Okl.  St.,  e.  70,  art.  18,  g  22,  providing  that  nine  jurors  may 
return  verdict. 

7  Pet.  568-585,  8  L.  786,  EX  PARTE  WATKINa 

Syl.  S  (m,  401).    Commitment  till  fine  paid. 

Approved  is  State  ex  reL  Caillouet  v.  Mannought,  111  La.  236,  85 
So.  533,  commitmeDt  for  vagrancy  Qxing  period  of  detention  for 
certain  designated  period  not  void,  though  contrary  to  ordinance, 

7  Pet.  608-6S1,  8  L.  801,  BBASUEAB  v.  WEST. 

Syl.  9  (III,  407).    Counterelaima  acquired  after  aaaignment. 

Distinguished  in  Williams  v.  Neely,  134  Fed.  5,  69  L.  B.  A.  232, 
67  C.  C.  A.  171,  a  sonnd  reason.  Inhering  in  same  transaction  from 
irhieh  note  springs,  why  holder  ought  not  recover  face  value,  is  good 
equitable  defense,  though  it  eonetitute  no  offset  agaioat  bolder  of 
■Ota. 

8yL   11   (m,   408).     Service  of  garnishment. 

Approved  in  Barton  v.  Spencer,  3  Okl.  874,  278,  41  Fac.  606,  0OS, 
wbere  service  of  process  in  garnishment  is  had,  subsequent  attach- 
ini;  creditors  obtain  no  rights  at  against  creditor  obtaining  garnish* 

7  Pet.  634-650,  8  L.  810,  EX  PASTE  BBADSTBEET. 

8yL  3  (m,  410).    Uandamua  to  reinstate  cause  and  enter  decree. 

Approved  in  Barber  Asphalt  Fav.  Co.  v.  Morris,  132  Fed.  954,  956, 
67  L.  B.  A.  761,  66  C.  G.  A.  55,  granting  mandamus  to  compel  cir- 
eait  jndge  to  vacate  order  staying  proceedings  pending  determina- 
tion of  appeals  in  state  court;  In  re  Dowd,  133  Fed.  751,  arguende. 
See  98  Am.  Bt.  Bep.  893,  uota. 


sdbvGoOgIc 


Vm  FETEBS. 


A  Pot   1-3,  8  Ifc   845,  DUNN  ▼.   CliABKE. 

87L  S  (m,  411).    Citizeosbip — ^Injunction  to  ita^  ozeentlos. 

Approved  in  O'Connor  v.  O'Connor,  146  Ped,  997,  fedenU  aqnity 
■nit  to  aet  aside  dismiaoal  entered  b7  same  eonrt  in  action  at  law  ia 
aneillary  to  aucb  action  and  within  juriadietion  of  federal  conrt,  ii- 
respective  of  eitiEenahip;  Campbell  y.  Golden  C^cla  Min.  Co.,  141 
Fed.  613,  016,  dependent  enit  cannot  be  Bnatained  to  adjudicate  elainu 
of  tboie  not  partiea  to  or  in  privity  with  original  nnit,  except  in 
caw  of  thou  who  clajm  intcreat  Is  property  in  enitody  of  court. 

•  Pet.  4-11,  8  L.  S46,  STBATTON  t.  JABVIB. 

Byi.  fl  (m,  417).    AdmiraltT — Amount  in  diapnte — Joint  elainumta. 

Approved  in  The  Joseph  B.  Thomaa,  14S  Fed.  7ST,  where  number 
of  Ubelanta  join  in  init  for  wagea,  elnlma  cannot  be  added  together 
to  give  appellate  juriadietion. 

S  Pot.  18-29,  8  L.  852,  EBWIN  ▼.  BLAEE. 

87L  4  (m,  420).    Equitable  relief  on  equitable  tennt. 

Approved  in  disientlng  opinion  in  Hajdon  v.  St.  Lonii  ete.  S.  B. 
Co.,  117  Uo.  App.  lOS,  93  8.  W.  843,  majority  holding  restoration  of 
consideration  received  is  not  prareqaiaite  to  eaneellation  of  agree- 
ment and  damages,  if  petition  ask  that  all  Bums  paid  out  by  de- 
fendant under  contract  be  credited  on  judgment 

8  Pet  44-51,  1  L.  861,  LEE  v.  LEE. 
S7L  G  (in,  422).    Acta  in  fraud  of  law  violate  It 
Approved  in  Curier  v.  United  Stetea,  130  Fad.   11,   64  C.  0.   A. 
869,  one  who,  by  agreement  with  another  who  deaires  appointment 
aa   letter   carrier,   falsely   imperaonatea   other    at    civil   service   «x- 
amination,  la  guilty  of  conspiracy  to  defraud  within  Bev.  St,  S  S440. 

S  Pet.  52-74,  8  L.  86S,  ABHSTBONO  ▼.  LEAB. 

Syl.  8  (HI,  4E2),    Foreign  laws  must  be  pleaded. 

See  118  Am.  Bt  Bep.  871,  note. 
S  Pet.  88-111,  8  L.  876,  WATBON  v.  UEBCEB. 

SyL  4  (m,  427).    Validating  acts  do  not  impair  eontraeti. 

Approved  in   Whitlock   v.  Eawkine,   105  Ta.   261,   53   B.   E.   404, 
apholding  act  of  1906,  amending  Code,  e.  23,  relating  ta  a 
sn4  validating  aaaeaaments. 

[144] 
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a  Pet.  lU-117,  t  L.  885,  BBOWN  t.  KEENE. 

Bjt  8  (m,  130).    Ffldeial  juriadletion  nraflt  afflrautlvely  appear. 

Approved  in  Thomu  v.  Board  of  Tnnteea,  195  U.  B.  210,  218,  49  L. 

164,  167,  25  Sep.  Ct.  24,  allegation  that  defendant,  board  of  tmeteee 

of  Obio  University,  is  citizen  of  that  itate,  ii  iueufGcient  averment 

that  it  ia  Ohio  conMration,  within  federal  jurisdictional  mie,  where 

I  haa  been  held  not  to  confer  corporate  powers; 

Fed.   207,   allegation  In   removal   petition   that 

>f  another  state  ie  not  equivalent  to  allegation 

in  T.  Ben7,  S  OkL  018,  41  Pac.  582,  denring 

E  rait  to  annal  action  of  townsite  trastees  in 

a  petition  insufficient. 

*0,  BANE  OP  I7NTTED  STATES  y.  KITCHIE. 
Co  decree  pro  eonfesao  againat  infant. 
in  ▼.  Schofield,  71  Ark.  173,  100  Am.  St.  Bep. 
nproniBe  judgment  affecting  interests  of  ward 
guardian   aeeents,   does  not   preclude   appeal  hj 

BBS,  JACKSON  r.  A8HTON. 
Want  of  jurisdiction  cannot  be  waived, 
national   eto.   B.   Co.   v.   Hoyle,    149   Fed.   182, 
it  suit  removed  b^  one  of  two  joint  defendants 
b7  Kay  P^itj  or  by  court  ina  aponte. 

»9,  UNITED  STATES  v.  EINQGOLD. 
Setoff  against  United  States, 
d  States  V.  Warren,  12  Okl.  365,  71  Pac  690, 
t  hj  United  States  to  extent  of  demand  made. 

938,  BANK  OF  UOTTED  STATES  v.  WHITB. 
Heeeasary  parties  to  bill  of  review. 
Fair  Assn.  v.  Terry,  74  Ark.  157,  85  S.  W.  Si,- 
|]  in  suit  to  redeem  from  foieelosure,  one  de- 
by  goardian  died,  and  appeal  die  missed  for 
dee  of  bill  of  review  served  on  guardian  and 
eient, 

M5,  HUMMA  V.  POTOMAC  COMPANY, 
kire  facias — Diseolution  of  corporation. 
Hudson  V.  Limestone  Natural  Qas  Co.,  132  Fed. 
atntory  authoritj  therefor,  stockholders  of  die- 
umot  be  held  individually  liable  for  damages 
9  of  eorpoiatioB  eomnutted  in  eondnet  of  its 
ution. 
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a  Pet.  2&1-374  Hotet  on  U.  &  Bvportl.  lU 

S;L  8  (in,  449).  CorpoT&te  eontncto— Cbnecllation  of  diarter- 
Apptoved  in  Grifflth  t.  BUekwater  B.  *  L.  Co.,  fiS  W.  Va.  609, 
4S  B.  E.  443,  60  U  B.  A.  124,  where  execatorr  contract  with  coi- 
poratioD  ia  teTmioated  hj  diasolntion  of  corporation,  eontraetor  ia 
entitled  to  eompeDKation  for  lervicea  till  tenniuatioa  of  contract 
aod  for  reimbnrsement  of  necessary  ontla;.  8ee  103  Am.  8t.  Bep. 
S7D,  note. 


Sjl.  1  (m,  453).    No  maDdamuB  In  donbtfol  easea. 

AppniTed  in  State  v.  United  States  Express  Co.,  9B  Uinn.  44S, 
104  N.  W.  9S7,  doDjing  ntandamns  to  compel  carrier  to  accept  pack- 
age! from  one  engaged  In  lotterj  bnsinMS. 

8jL  S   (m,  454).    Uandamns  to  inferior  tribnnaL 

Cited  in  In  re  Dowd,  133  Fed.  751,  argnendo. 

Bjh  4  (m,  4S4).    New  trial  hj  successor  of  trial  Judge. 

Approved  in  United  States  y.  Ueldrum,  146  Fed.  -892,  applying  mle 
in  criminal  case. 

87I.  6  (m,  4SS).    Uandamns  to  compel  signing  of  jadgment. 

Approved  in  Barber  Asphalt  ete.  Co.  v.  Uorris,  188  Fed.  954,  95S, 
67  L.  B.  A.  761,  66  C.  C.  A.  55,  mandamvs  lies  to  compel  cironlt 
judge  to  vacate  order  ataying  proceedings  pending  determination 
of  appeals  in  state  eonrt.    See  98  Am.  St.  Bep.  894,  note. 


87I.  7  (m,  460).    Law  governiDf;  remedy  on  contracts. 

Approved  in  Anglo- American  ete.  Co.  v.  Wood,  143  Fed.  684, 
under  Fenusylvania  law  permitting  joinder  of  caosea  of  action,  jodg- 
ment  creditor  of  Kansas  corporation  suing  stockholder  in  Pennsyl- 
vania federal  court  may  join  iu  the  statement  of  claim  counts  baaed 
on  Kansas  statute  giving  him  right  of  action  because  of  insolvency 
of  corporation  and  giving  bim  right  of  action  because  of  its  dis- 
solution; Murray  v.  Farrell,  8  Alaska,  863,  applying  rule  in  action 
on  note  made  in  Montana  where  defendant  moved  to  AUaka  before 
Uontana  limitations  ran;  Brand  v.  Brand,  116  Ky.  797,  79S,  76  S.  W. 
872,  63  L.  B.  A.  206,  .where  plaintiff  holding  note  against  defend- 
ant sasigned  it  to  A.  for  collection,  and  New  York  court  decided 
for  defendant  on  ground  of  limitations,  sncb  judgment  not  bar  to 
action  in  Kentucky  where  diQersnt  limitation  sziBtid;  Clark  t. 
Eltinge,  98,  Wash.  383,  107  Am.  St.  Bep.  858,  80  Pae.  S99,  exemp- 
tions of  married  woman  as  debtor  are  governed  by  law  of  plae* 
of  nit;  Supreme  I>odge,  Knights  of  Pythiaa  v,  Ueyer,  198  U.  8. 
617,  4»  Jj.  U48,  25  Sup.  Ct.  754,  arguendo. 
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UT  HotM  on  n.  B.  Beporta.  B  Pat.  87S-SW 

S  Pit  mSSi,  8  L.  »79,  UNITED  8TATEB  v.  JOKES, 
Bfl  i  (m,  462).    Admittibility  of  item  in  treamny  tranteript, 
Appntttd  in  Vuitod  SUtea  ▼,  Pieraon,  145  Fed.  819,  in  action  on 
bond  of  Indian  agent,  tianaeript  of  booka  and  proecedinga  ot  tTeaanrjr 
departmsnt  ia  not  eTidonea  of  receipt  b;'  aocli  ngODt  of  moneTa  that 
did  not  eomo   to   liia   huida   tlurongh   ordinary   ehannela   of   depart- 

8}t  4  (m,  463).    Treaanrjr  tranaerlpt  aa  eTidenee. 

ApproTcd  in  United  Stataa  t.  Fierun,  145  Fed.  817,  in  absence 
•f  caunteirailing  eridenea  in  action  on  Indian  agent's  bond,  dot; 
eertited  tnnaeript  of  booka  and  preccedinga  of  treaanry  depart- 
maot  enlitla  government  to  judgment. 

8  Pot  E>M19,  B  L.  988,  UNITED  STATES  t.  JONES. 

8jL  S  (m,  464).    Bnrdan  to  diaprova  raceipta. 

Approved  is  DoTeneensl  v.  Caamnalli,  28  NaT.  29E,  81  Pa«.  48, 
^plTing  rale  in  action  for  balance  due  on  acconat  atntad. 

t  P*L  ao-tSi,  B  L.  »B5,  HOLT  V.  BODOEBS. 

Bjl  8  (m,  464).    Laahaa  dafaata  apeeiflc  performance. 

Approved  in  Mwka  v.  Oatca,  8  Alaska,  026,  refnaing  apeeille  p«r^ 
foraune*  of  gmbatake  contract. 

I  Pet  S38-S56,  8  L.  1086,  THE  VIsaiN  v.  VTFHIU8. 
6jl  6  (m,  477).     Libsl  »n  bottomry  bond— Barden  of  proof. 
Approved  in  Th«  Wyandotte,  146  Fed.  326,  following  ml*. 

I  Pet.  988-990,  8  Lb  1054,  BBADBTBEET  v.  HDNTINQTON. 
BjL  1  (m,  481).    Mandamna  doea  not  control  diaeretion, 
Distingniahed   in    Barber   Asphalt    ete.   Co.   v.    Uorris,   138   Fad. 

*H,  UT  L.  B.  A.  761,  66  C.  C,  A.  55,  granting  mandamaa  to  compel 

circuit  judge   to   vacato   order   staying   proeoedinga   pending   dctar- 

aiaatioa  of  appeala  in  atata  conrt. 

I   Pet.    901.609,  8    L.    1095,    WHBATON    AND    DONALDSON  v. 
PETEB8  Ain>  GBiaOS. 

Sfl.  9  (ni,  482).    Litcmry  proprietoiahip  in  manaaeript  protected. 

Approved  in  Walker  ▼.  Olobe  Newspaper  Co.,  140  Fed.  306,  307, 
upholding  right  to  aoa  at  law  for  damages  for  infringement  of 
copyrighted  map;  Werckmeistar  v,  American  Lith.  Co.,  134  Fed.  S2S, 
tt  L.  B.  A.  S91,  ezhibitioD  of  original  copyrighted  painting  at 
■udemy,  at  which  no  person  was  entitled  to  copy  same,  and  others 
than  members  only  admitted  on  payment  of  fee,  without  notice  of 
sopjright  thereon,  la  lut  pablieatlon  avoiding  eopyrigbL 
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9  Pet.  8-l(W  HotM  on  V.  8.  B«portiL  148 

BjL  4  (in,  483).    Commou  law  of  United  Stotei. 

Approved  in  Walkai  v.  Olobe  Nempftper  Co.,  130  Fed.  B96  (to- 
vened  140  Fed.  805),  owner  of  copyrighted  mnp  cannot  recover 
dnmages  at  law  for  infringement  thereof;  Valentine  t,  Boberta, 
1  Alaaka,  544,  iwnance  and  lerviee  of  oider  of  arreat  in  civil  pro- 
ceeding on  Sandaj  la  void;  In  to  Burkell,  £  Alaska,  117,  stealing  of 
dog  ii  larceny. 

S7I.  7  (m,  484).    Copyright  la  pare];  itatntory. 

Approved  in  BobbB-Merrill  Co.  v.  Straus,  147  Ted.  IB,  21,  83, 
where  complainant  sold  copies  of  copyrighted  book  in  which  waa 
pobliahed  notice  that  retail  price  waa  (1,  and  that  sale*  at  lesa 
price  would  be  treated  ae  copyright,  he  wai  not  entitled  to  injunc- 
tion leBttaining  aale  at  lew  than  |1;  Hartman  v.  Park  ft  Sons  Co., 
145  Fed.  360,  apholding  eontraets  between  maker  of  proprietary 
medicine  between  himielf  and  wholeaalen,  to  whom  alone  he  sold 
medicine  by  which  thej  aold  only  at  certain  price  and  to  certain 
retailers,  and  between  him  and  retulers  whereby  they'  agreed  t* 
sell  0UI7  at  certain  price. 

SyL  9  (m,  4SG).    Copyright  vesU  on  recordation. 

Approved  in  Q.  k  C.  Merriam  Co.  v.  United  Diet.  Co.,  140  Fed. 
769,  where  plates  for  copyrighted  books  are,  after  publication  hero, 
taken  to  England  and  edition  printed  there  withont  notice  of  Ameri- 
can copyright,  reproduction  here  from  copy  of  Engliah  edition  is  not 
infringement. 


IX  PETERS. 

•  Pet  8-32,  9  L.  31,  UNITED  STATES  v.  NOUBSE. 
Syl.  2  (in,  4S9).     Ezecntion  is  end  of  law. 

Approved  in  Ingraham  v.  National  Salt  Co.,  13S  Fed.  690,  where, 
pending  fedeisl  euit  by  attachment,  state  insolvency  proceedings  against 
defendant  instituted  under  which  receiver  took  poeoession  of  attached 
property  and  sold  same,  and  sobsequently  plaintiff  aecored  judgment  in 
federal  court  and  got  execution,  and  state  court  enjoined  federal  sale, 
federal  court  refused  to  enjoin  receiver;  McEinster  v.  Sager,  163  Ind. 
eSO,  106  Am.  St.  Bep.  268,  72  N.  E.  860,  68  L.  B.  A.  2TS,  holding  void 
Acts  1903,  p.  276,  c.  1S3,  making  sales  by  merchant,  save  in  usual 
eoursa  of  trade,  void  as  to  creditors,  excepting  under  certain  conditions. 

•  Pet.  86-106,  •  L.  S60,  CALDWEIiL  t.  CARBIN0TOK. 

8yL  3  (in,  493).    Jurisdiction  necessary  to  lis  pendens. 

Approved  in  Hunter  v.  Coe,  12  N.  D.  S12,  S7  N.  W.  871,  one  pur- 
chasing realty  with  notice  of  outstanding  option  compelled  to  convex 
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MotM  om  U.  8.  Baporti,  .     fl  Frt.  117-8U 

pajing  Um  from  nnpwd  pnrehaM  priea  ftmonst  paid  to 

»  Pet  117-130,  »  Ii.  71,  SELAB8U8  t.  TnOTEO)  STATia. 

^L  i  (m,  4H).     luehoftto  title  to  land  ii  proper^. 

Appmed  In  Croebet  t.  UeCmmut,  116  L».  12,  40  So.  477,  bomcatekd 
«nti7  htamaa  eominiiiiitj  pTopert^  tlioogh  eertiflcata  and  patont  iNued 
tftar  death  gf  wife. 

B]rL  >  (m,  4M}.    Cenioii  treat?'  protaeU  prirata  property  riglita. 

Apprortd  in  Corkran  OO  etc  Co.  t,  Arsaode^  111  La.  ST7,  35  So. 
7S3,  r    - 


1  PaL  ITi-lSl,  S  Ii.  Bl,  TABVEB  t.  TABTEB. 

B]4.  (  (m,  496).    Federal  eonrte — Correetion  of  enoneooi  probata. 

Appnrad  in  Uedin  t.  SiiTder,  71  Kan.  GB8,  81  Fae.  219,  time  limited 
bj  itatate  of  wUla  for  bringing  action  in  dlatriet  eonrt  to  eonteat  will 
ii  Bot  exteoded  by  Coda  Civ.  Proe.,  S  23,  relating  to  revival  of  aeUoni  bj 
npTMentatiTea.    Sea  106  Am.  St.  Bep.  643,  nota. 

I?M.  m.E03,  *  L.  94,  HELD  ▼.  UNITED  STATES. 

Bjl  1  (TO,  4M).    Priority  of  United  SUtea— Local  law. 

Bm  101  Am.  St.  Bep.  16S,  not*. 

87L  4  (m,  499).    ExeeptioBB  to  evidence — Trial  to  eonrt. 

Approved  in  Streeter  v.  Sanitary  Diat.  of  Cbieago,  183  Fed.  181,  M 
C.  C  A.  ISO,  applying  Tiile  in  ution  to  raeovor  amonat  dot  on  eon- 
tract  for  euavatioB  of  eanaL 

*  Prt.  238-266,  9  L.  118,  UNITED  STATES  r.  BAILBT. 

StL  2  (in,  SOS).    Perjnry  before  itata  offleiaL 

Aj^roved  in  United  Stataa  t.  Union  Bridge  Co.,  143  Fed.  387,  op- 
Ixdding  30  Btat.  1153,  requiring  alteration  of  bridge!  over  navigable 
**ten  on  determination  by  Secretary  of  War  tbat  they  obetniet  navl- 
ption;  United  SUtea  t.  Hardiion,  135  Fed.  422,  where  defendant 
■won  filaely  as  to  qnalifieationa  aa  anrety  on  diitiller'a  bond,  before 
dtpnty  iatenud  revsnne  collector,  he  waa  guilty  of  pcrjnry  under 
ScT.  Bt.,  t  S392,  tbougb  tmder  state  law  he  was  guilty  of  false  fwear- 
'»>g;  Finch  V.  United  Btatea,  1  OU.  401,  403,  33  Pse.  440,  641,  giving 
tiit  Urtimony  by  juror  on  roir  dire  before  United  States  district 
MBit  ij  perjury, 

Diatisguiabed  fn  United  States  v.  Sandefnbr,  US  F^d.  51,  Bev.  St, 
1 1449,  does  not  apply  to  sbipmeot,  concealing  name  01  brands  required 
b;  rcgnlstiona  of  internal  department  to  b«  put  on  all  veaaels  coiitai» 
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•  Pet.  2TS-404  NotM  OB  n.  a  Beporta.  ISO 

S  P«t.  e75-2»l,  «  L.  127,  BOYCB'8  EZECUTOBS  t.  aBTTNST. 

S7I.  Z  (m,  SOS).    Decreeing  sale  of  land  in  oniithar  itato. 

Approved  in  Jonea  t.  671110, 119  Fed.  470,  foUowing  rale. 
9  Pet.  319-328,  9  L.  U2,  UNITED  STATES  v.  BOBESON. 

S7L  1  (m,  SOT).    Setoff  againat  United  Statea. 

Approved  in  tjnited  Btstes  v.  Warren,  12  OU.  365,  71  Pae.  890,  al- 
lowing aetoff  in  action  by  United  Statea  to  extent  of  demand  made. 

S7I.  9  (m,  508).     Contract  fixing  mode  of  eompeneatlon. 

Approved  in  Continental  Ins,  Co.  v.  Tallnndingham,  116  E7.  SOO, 
105  Am.  St.  B<p.  218,  76  B.  W,  24,  fsilnre  of  insared  to  aabmit  ad- 
justment of  loaa  to  appraiaeia  aa  provided  in  poIic7  is  good  defense  to 
anit  thereon;  Hebert  v.  Dewey,  191  Maaa.  410,  413,  77  N.  B.  825,  where 
ander  building  contract  providing  tor  fluol  payment  only  on  certifi- 
cate of  architect,  reeoveiy  may  be  had  without  urtifieata  where  ar- 
chitect without  exoDBC  lefoaea  to  act;  McNicholi  v.  Prudential  Ina. 
Co.,  191  Uaia.  808,  77  N.  E.  7S7,  where  life  policy  provided  that 
premiums  to  be  reeognized  must  be  entered  on  premium  receipt-book, 
it  ia  error  to  admit  evidence  of  pa7ment  not  entered  on  book;  E.  E. 
Souther  Iron  Co.  v.  Laclede  Power  Co.,  109  Mo.  App,  364,  84  S.  W. 
4S3,  where  meter  designated  in  contract  for  measuring  electric  power 
furnished  under  contract  ia  inadaqnate  for  that  purpose,  evidence  is 
admiasible  aa  to  operation  of  another  meter  and  of  results  obtained; 
arad7  v.  Home  etc.  Ine.  Co.,  27  B.  L  441,  63  Atl.  175,  where  policy 
provided  for  arbitration  of  loss  as  condition  precedent  to  right  of 
action,  where  arbitration  fails  without  fault  of  either  party,  insnred 
must  demand  new  arbitration  before  suing;  Plumbing  Co.  v.  Carr,  54 
W.  Ta.  278,  282,  46  S.  E.  461,  463,  where  plumbing  and  heating  con- 
tract provided  work  to  be  done  to  satisfaction  of  owner,  reaaona  for 
rejection  cannot  be  ignored  where  not  fraudulent, 

87I.  8  (m,  S13).     Adopting  etate  practice. 

Approved  in  Jooea  v.  Sogers,  85  Uiss.  S30,  S8  80.  745,  execution 
•ale  by  marshal  on  federal  judgment,  outside  of  county  in  which 
land  situated,  is  void,  unless  return  shows  it  waa  held  at  place  of 
holding  federal  court  At  written  request  of  defendant. 

9    Pet.    878-404,  9   L.  163,  BANK  OF  UNITED  STATES  v.  WAO- 


SyL  1  (in,  615).    Uaury— Neeesaity  for  intent 

Approved  in  Qunby  v.  Armstrong,  133  Fed.  432,  66  C.  C.  A.  627, 
applying  rule  to  note  given  by  borrowing  stockholder  of  loan  asaoeia- 
tion  where  borrower  aubseribed  for  stock;  Anderaon  ▼.  Creamery  etc. 
Ufg.  Co.,  8  Idaho,  208,  101  Am.  St.  Bep.  188,  67  Pac.  495,  66  L.  B. 
A.  554,  where  nets  provides  for  interest  at  ten  cent  per  annum  both 
before  and  after  judgment,  and  no  corrupt  intent  on  part  of  lender 
to  receive  unlawful  rate  of  interest  appcart^  it  ia  not  usurious 
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151  Hotea  on  U.  &  Beporta.  9  Pet.  40S-691 

•  Pet.  405-417,  9  L.  17S,  PIATT  ».  VATTIEB. 

Bjl.  1  (m,  617).    Pleadiiig  exception  In  limitAtion  Btatnto. 

Approved  ia  Fierce  v.  Perrj,  169  Uaas.  335,  109  Am.  St.  Bep.  637, 
75  N.  E.  736,  where  bill  sUeged  that  defendant  acted  aa  floaaeial 
agent  and  trusted  adviaer  of  plaintiff's  intestate,  and  ai  Buch  did 
▼arioua  acta  described  in  bill,  allegationa  weie  sufficient  to  show  limi* 
tationa  pleaded  in  bar  inapplicable,  withoat  apecial  leplication. 

«  Pet.  488-940,  9  L.  201,  HABBI80N  t.  NIXON. 

S7I.  4  (in,  524).    Idir  goveniiag  eaaatmction  of  willa. 

AppioT«d  in  In  re  Eatate  of  Bieaenberg,  116  Mo.  App.  314,  90  S.  W. 
1172,  where  teatator  domiciled  in  Miaaouri  makes  bequeat  to  aiater 
reaident  In  Gennan^,  or  in  eaae  of  lier  death  before  him  to  her  heii^ 
question  of  who  are  ber  heirs  is  goTsrned  hj  laws  at  Uiasonii. 

«  Pet.  607-631,  9  L.  246,  0WING8  v.  HITLL. 

SyL  3  (m,  629).    Judicial  notice  of  state  lawt. 

Sm  113  Am.  St.  Bep.  873,  note. 

87I.  6  (m,  530).     Batifloation  of  agent's  seta— Knowledge. 

Approved  in  UeQlaasen  t.  TTrrell,  S  Ariz.  64,  44  Pac.  10S8,  paree 
«f  note  doea  not,  b7  accepting  intereat  paid  in  advance  to  agent, 
without  knowledge  that  it  waa  advance  intereat,  ratify  act  of  anch 
agent,  so  •>  to  diaeharge  aaretf  on  note;  Foiha  v.  O'Donnell,  120 
Wis.  330,  97  N.  W.  927,  appljring  principle  to  ratification  of  atipa- 
lations  of  attorney. 

«  Pel.  632-682,  9  L.  255,  LIVINGSTON  t.  STORY. 

87I.  2  (m,  532).    Eqnitablfl  remedies  in  federal  eourta. 

Approved  in  Bowdiah  v.  Uetzger,  71  Kan.  754,  81  Pac.  4S4,  where 
petition  in  salt  to  quiet  title  is  sufficient  except  that  it  does  not 
plead  title  under  which  defendants  claim,  bat  statea  that  its  nature 
and  extent  ia  unknown,  and  praya  its  discloaure,  it  states  good  cause 
of  action  for  discovery  and  relief. 

SyL  6  (m,  532).    Demurrer  to  bill  good  in  part. 

Approved  in  Uaeder  t.  Buffalo  Bill's  W.  W.  Co.,  132  Fed.  282, 
applying  rule  where  neeeasary  party  not  made  defendant  in  suit  to 
«et  aside  conveyanee. 

B  Pet.  882-6B1,  B  L.  273,  UNITED  STATES  ▼.  BBIG  BUBDBTT. 

Syl.  8  (m,  535).    Seasonable  donbt  bars  forfeiture. 

Approved  in  diaaenting  opinion  in  Paine  ▼.  Foster,  9  Okl.  283,  80 
Pm.  81,  majority  detarmining  rights  arising  over  contest  between 
homesteader  and  towasite  settler. 
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9  Pet.  704-710,  fi  L.  2S0.     EX  PAErS  UILBUBN. 

S7I.  S  <in,  S37).    Airest  not  barred  by  forfeitnre  of  bftU. 

Approved  in  State  t.  Sehenek,  138  N.  C  SM,  49  8.  E.  918,  holding 
bail  bond  liable  for  flue  wltere  aeeiiBed  did  not  par  it 

9  Pet  711-T6S,  9  L.  283,  JOTCHEIi  ▼.  UNITED  BTATEa 
B7I.  5  (HE,  G37).    Propert7  righta  In  eeded  territor7i 
Approved  is  In  re  Chaves,  149  Fed.  75,  en  bankraptc^  of  haibanA 
having  only  eommanity  estate,  elaims  of  antenuptial  creditor  post- 
poned to  thoBe  of  eommanit7  creditors. 
B7I.  S  (m,  538}.    King  anea  as  subject. 

Approved  in  Mountain  Copper  Co.  v.  United  States,  142  Fed.  629, 
government  aning  h  land  owner  to  enjoin  lawful  biuineM  ae  nuisanc* 
haa  only  rightf  of  individual  anitor, 
87L  9  (m,  638).  Fee  in  erown  nbject  to  Indian'!  poaaeeaion. 
Distingaiahed  in  Labadie  v.  United  SUtes,  «  OU.  416,  SI  Pae.  671, 
Indian  snataining  tribal  relations  is  anbjeet  to  penalty  nnder  Act 
Cong.  Jane  4,  1888,  tor  eottiug  timber  on  reaervation  for  epeeulativ* 
pnrposea. 


Z  PETEBa 

10  Pet  1-23,  9  L.  325,  DUBOIS  v.  HEPBUBN. 

S7L  1  (m,  S41).    Constmetion  of  tax  redemption  acta. 

Approved  in  Hillis  v.  O'Keefe,  189  Uasa.  140,  75  H.  E.  148,  where 
complainant  elaimed  land  nnder  deed  from  one  of  heiia  of  B.,  and 
teetifled  he  had  been  on  land  and  paid  taxes  aaaessed  in  name  of  heira 
of  B.,  evidence  is  prima  facie  to  show  ownership  nnder  etatnte  an- 
tborixing  owner  to  redeem  from  tax  sale;  Bogers  v.  Nichols,  186  Maas. 
443,  71  N.  E.  951,  upholding  statute  of  1902  providing  for  redemption 
from  tax  eale  by  tender  to  collector  instead  of  porchaser  at  sale,  as 
against  purchaser  after  passage  of  act  for  taxea  assesaed  prior  to  ita 
paaaage. 

B7I.  2  (m,  542).    Snit  to  redeem  from  tax  eale — ^Tender. 

Approved  in  Hillis  v.  O'Keefe,  189  Mass.  141,  75  N.  E.  149,  where, 
in  suit  to  redeem  from  tax  sale,  court  found  that  plaintiff's  agent 
offered  to  pay  defendant  what  was  due  bim  on  last  day  allowed  for 
redemption  and  that  defendant  refused,  tender  waived. 

10  Pet  24,  9  L.  333,  OWINGS  v.  TIEBMAN. 

S7I.  1  (m,  642).    Contemporaneous  motiona  to  docket  and  dismiss. 

Approved  in  Equitable  Life  Assur.  Soc.  v.  Tolbert,  145  Fed.  339, 
where,  owing  to  delay   in  payment   of   docket   fee,   writ    of    error. 
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lEBla  V.  ELLIOTT. 

not  appnrten&nt  to  land. 

ppell,  US  Oa.  20S,  H  B.  E.  »T1,  eonatniinc 

id  pnrpoBM. 

ra7»— Fee  remaine  in  Und  owner. 


CKEB  T.  MOBELAND. 

infant  avoida  acta. 

linga,  47  Ot.  467,  83  Pae.  873,  wliere  father 

or  ion  and  bod  reeoiiTeyed  same   during 

laffirmed  reeoDvejance  on  nujority,  titla 

>K  T.  LENTOH. 

ere  appellant  dies, 

leteber,  140  Fed.  645,  where  after  death  of 

lit;  eoDTt  TepreaentatiTea  do    not,    within 

',,  defendant  ma;  move  to  diamira, 

LLIOTT  T.  aWABTWOUT. 

Tj  of  paTinents — Miatake  of  law. 

d,  45  Or.  544,  78  Pae.  746,  68  L.  B.  A.  469, 

Y  to  danghter'a  five  children  and  executor 

ftsed  child,  he  cannot  recover  aum  lo  paid. 

VENTEE8S  v.  SMITH. 

liBtratoi'e  anthorit;  to  sell. 

opinion  in  Thomas  t.  Provident  Life  etc. 

'  holding  where  executor  applied  proceed* 

of  testator  '■  realty  to  pa j  debts  of  estate, 

ugh  under  will  executor  not  authorized  to 

tOONE  v.  CHILES. 

■,j — Presence  of  necessarT'  parties. 

Jnited  States,   13  Okl.   156,  73   Pae.   1100, 

nnnl  townsito  patent  where    lots   sold    to 

fide  purchaser — Grantor's  notiea. 
tea  T.  Clark,  138  Fed.  299,  after  entrr  ta 
led,  goverument  cannot  recover  land  for 
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fraadnleiit  entry,  U  ftg&imat  boii»  Ada  poTchuer;  United  St&tea  t. 
Detroit  etc.  Co.,  131  Fed.  878,  pnrchasen  in  good  faith,  without 
notice,  for  valne,  of  title  evidenced  bf  reeeiT«r*i  final  receipts  npon 
which  patents  mibieqiiently  iisae,  may  defend  aa  Iwna  fide  pnrchaseia 
against  snit  by  goTernment  to  avoid  patent!  for  frand  in  procarement 
of  patent. 

Sfl.  a  (m,  501).    Titie  of  bonk  tde  poichaeer. 

Approved  in  Lynch  ▼.  United  States,  13  OU.  145,  73  Pae.  lOH, 
applying  mle  in  snit  to  ananl  townaite  patent  where  Iota  sold  to 
innocent  pnrehaaers. 

SyL  7  (m,  561).    Pleading  defense  of  bona  fide  pnrehaaei. 

Approved  in  Johnson  v.  Georgia  Loan  ete.  Co.,  141  Fed.  S9T,  59B, 
one  claiming  as  bona  fide  pochaaer  ntust  allege  and  prove  want  of 
notice  and  Bctnal  payment  of  porehaser  of  money  independently  of  n- 
eitals  in  deed;  Bell  v.  Pleaaant,  145  CaL  414,  104  Am.  St.  Bep.  61, 
78  Pac.  958,  in  action  to  cancel  deeds,  where  plaintiff  claims  nnder 
prior  nnreeoided  deed  and  defendant  claims  nnder  recorded  deed  rest- 
ing npon  sabBeqneitt  recorded  deed  from  plaintiff's  grantor,  nnder 
which  grantee  took  no  title  as  each,  defendant  has  bnrden  of  proving 
he  is  bona  flde  parchaser;  SUoghter  v.  Coke  Co.,  34  Tex.  Civ.  602,  7B  8. 
W.  865,  conveyance  reciting  that  grantor  sold  all  right,  title  and  in- 
terest in  lands  transferred  to  grantor  by  order  of  conrt  and  contraet 
for  deed  showi  grantee  took  only  title  grantor  had. 

Syl.  8  (m,  564).    Champerty  does  not  bar  action. 

Approved  in  Elser  v.  VUlage  of  Gross  Point,  223  SL  240,  70  N.  E. 
30,  fact  that  litigation  grows  out  of  ehampertotu  contract  is  no  de- 
fense in  collateral  proceeding;  Bobeitson  v.  Cayard,  111  Tcnn.  360, 
77  a  W.  1050,  repeal  of  champerty  act  of  1821,  by  act  of  1809,  did 
not  bar  snit  relating  to  ebampertons  agreement. 

Syl.  10  (m,  565).    Limitationi  against  express  tmst. 

Approved  in  Patteraon  v.  Hewitt,  11  N.  U.  42,  66  Pac.  565,  55 
L.  B.  A.  658,  applying  mle  in  enforcement  of  oral  trust  relating  to 
mining  locations. 

Syl.  14  (m,  S67).    Equity— Belief  nnder  general  prayer. 

Approved  in  Lockhait  v.  Leeds,  105  U.  S.  437,  49  L.  260,  25  Sap. 
Ct.  76,  in  snit  to  declare  mining  location  by  defendant  void,  and  that 
plaintiff  have  poesesaion,  defendant  may  be  treated  as  trustee  ex  male- 
fieio  under  prayer  for  general  relief. 

10  Pet.  2S7-268,  9  L.  416,  SPBIQQ  v.  BANE  OF  HOUNT  ra.EASANT. 

Syl.  3  (m,  568).    Estoppel  of  principal  to  show  he  is  snretj. 

Approved  in  Uerchants'  Nat.  Bank  v.  Murphy,  125  Iowa,  009,  101 
N.  W.  442,  applying  rale  where  surety  agreed  that  whatever  bit  re- 
lation was  in  fact,  be  should,  as  between  himself  and  the  eieditor, 
b«  regarded  aa  principaL 
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10  Pat  298-302,  9  L.  432,  OILMAN  v.  BIVEB. 

Sjl.  2  (HE,  572).    Jodgment  an  demarrer  as  rea  adjadic&ts. 

Approved  in  Board  of  Coanty  CommrB.  v.  Cross,  12  N.  H.  77,  73 
Pac.  61G,  jndKnient  of  dismisBal  on  BuBtaiDing  demorrer  psBsing  on 
material  isanei  involved  Ib  bar  to  BecoDd  Bait;  Frye  v.  Miley,  M  W. 
Ta.  333,  46  S.  E.  139,  decree  dlamiBsing  bill  on  demorTer  must  Bbow 
it  is  not  on  merits  or  that  it  is  nitbout  prejudice;  State  v.  McEI- 
dowoey,  G4  W.  Va.  701,  47  B.  E.  652,  appljing  rule  in  Bait  attacking 

10  Pet.  303-305,  9  L.  434,  tTNITED  STATES  v.  FEBNANDEZ. 

87I.  1  (in,  573).    Qrant  ot  lands  in  poBBession  of  IndianB — CcBBioa. 

DiBtingnished  in  Labadio  t.  United  StatoB,  6  OU.  410,  51  Pae.  671, 
bdian  aaataining  tribal  relations  who  ents  timber  on  reservation  for 
■paealatife  parposes  is  liable  under  Act  Cong.  June  4,  18S8. 

10  Pet.  SOS,  9  L.  435,  UNITED  STATES  v.  CHAIBEB. 

87I,  1  (m,  574).    Confirmation  of  Spaniflh  governor's  grant. 

Cited  .in  Wilson  T.  Knight,  48  Fla.  200,  37  Bo.  187,  arguendo. 
10  Pet.  326-337,  9  L.  442,  aMITH  v.  UNITED  STATES. 

87I.  2  (m,  575).    French  treaty  protected  inchoate  titles. 

Approved  in  Corkran  Oil  etc.  Co.  v.  Arnandet,  111  La.  S77,  S5  So. 
T53,  following  rule. 

E^l.  5  (m,  576).    Private  surveys  not  binding. 

Approved  in  United  States  v.  Montana  Lamber  etc.  Co.,  ISO  U.  S. 
678,  49  L.  005,  25  Sup.  Ct.  367,  nntil  identification  by  government 
aarvey  of  odd-nnmbered  sections  of  railroad  grant,  United  States  may 
recover  valne  of  timber  eat  Bud  removed  by  railroad  or  its  grantecB. 

10  Pet.  343-365,  9  L.  448,  UNITED  STATES  v.  BBADLET. 

8y1.  2  (III,  578}.    Tolontaiy  bond  to  United  States. 

Approved  in  Bmith  v.  United  States,  5  Aris.  64,  45  Pac.  344,  where 
iMod  of  receiver  of  public  moneys  was,  by  direction  of  PreBident, 
incretsed  above  statutory  amount,  bond  not  void  on  ground  of  duress; 
Dudley  T.  Bice,  119  Wis.  100,  95  N.  W.  937,  where  guardian's  bond 
was  conditioned  to  pay  over  amount  found  due  on  settlement  with 
«OQrt  or  ward,  it  was  enforceable  as  voluntary  bond,  though  court  had 
no  jurisdiction  of  guardianship  proceedings. 

8yL  3  (m,  579).    Bond  good  in  part. 

Approved  in  Potter  ▼.  Potter,  43  Or.  153,  72  Pae.  703,  contract 
-wbereby  husband,  on  payment  of  sum,  agrees  to  convey  to  wife  eon- 
4itioiied  that  paper  is  drawn  that  she  release  her  dower  in  certain 
land  and  ha  release  curtesy  iu  her  land,  is  entire;  Probate  Court  of 
Cantral  Falls  v.  Adams,  27  B.  L  99,  60  Atl-  770,  bond  given  by  executor 
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who  is  alio  residuary  legatee,  when  property  eonditloaed  to  pay  debU 
and  legAciei,  li  not  iavalidated  beeanw  it  also  cootatiu  claase  re- 
qniriDg  executor  to  aeeoniit;  Toit  v.  Barney,  103  Va.  120,  i6  B.  S. 
8M,  where  ezeeotor'a  bond  coptained  proviaion  wBiving  right  to  dis- 
charge any  liability  except  in  legal  tender  aa  provided  by  repealed 
statute,  bond  not  void;  Osgood  v.  Central  Vermont  By.  Co.,  77  Vt. 
342,  SO  AtL  139,  70  L.  B,  A.  930,  where  lessee  of  railroad  right  of 
way  for  eoalsheds  agreed  to  indemnify  defendant  for  injnriea  to  hia 
property  or  aervanta  by  negligence  of   defendant,   contract  was  en- 
forceable aa  to  indemnity,  though  statute 
negligence  provided  it  did  not  exempt  liab 
ing  opinion  in  UcBride  t.  Farrington,  140 
valid  leasea  by  secretary  of  Chiekaaav  natl 
•a  they  authorited  coal  mining  for  period 

Syl.  4  (m,  581).    Paymaster  may  act  wi 

Approved  in  Honston  v.  Estes,  3&  Tex. 
though  manner  of  qnalifleation  of  polieei 
formity  with  law,  be  ia  an  oiBeer  de  jure  w1 
given  bond  which  has  been  accepted. 

10  Pet  400-400,  9  L.  470,  HAOAN  v.  LUCAB. 

Syl.  1  (m,  584).    First  levy  gives  JDriadietion. 

Approved  in  In  re  Porterfleld,  138  Fed.  197,  where  tmst  deed  fron 
bankrupt  to  wife  was  recorded  less  than  fonr  months  prior  to  state 
court  snit,  bnt  more  than  four  montha  prior  to  bankroptcy  proceed- 
ings, which  were  brought  within  fonr  months  of  state  suit,  and  all 
parties  to  bankruptcy  proceedings,  state  law  relating  to  preferences 
not  available  to  creditors;  Buroham  etc  Co.  v.  Dickson,  S  OkL  117, 
47  Pac.  1001,  where  execution  iesned  ent  of  probate  court  and  later, 
on  same  day,  attachment  iaaned  ont  of  district  court  of  same  county, 
latter,  having  been  ftrat  served,  has  priori^. 

Syl.  2  (III,  SS9).    Federal  levy  after  atate  execution. 

Approved  in  Hearn  v.  Ayers,  TT  Ark.  504,  92  S.  W.  770,  where 
property  seized  by  sheriff  on  replevin  was  adjudged  to  belong  to 
plaintiff,  sheriff  could  not  thereafter  queation  plaintiff's  title. 

10  Pet.  412-446,  »  L.  475,  ELLICOTT  v.  PEABL. 

Syl.  2  (III,  591),  Witnesses — Impeachment  and  corroboration  by 
declarations. 

'  Approved  in  Burka  v.  State,  78  Ark.  274,  93  B.  W.  984,  where  wit- 
neaa  denied  making  atatements  contradicting  testimony  and  evidence 
of  contradictory  atatementa  admitted,  former  statementa  supporting 
testimony  inadmissible  in  absence  of  proof  of  change  of  eircum- 
staneea;  Legere  v.  State,  111  Tenn.  375,  77  S.  W.  1041,  where  wit- 
ness in  murder  proBaeution  had  made  prior  statements  contradicting 
those  made  at  trial,  evidence  that  subsequent  to  those  statementa  and 
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litiag  own  witneBi. 

pinion  in  People  t.  Eleo,  131  Uieli.  531, 
.oldlng  proseeation  in  eriminal  ease  maj 
Its  of  hoBtile  witness,  whom  law  eompftli 
ecting  hia  eiedibiljtr. 
ee  nnder  color  of  titlft— Bonndariei. 
leral  DeTolopment  Co.,  130  Fed.  SOI,  503, 
iBtioD  of  poraeBBion  of  part  of  tract  undai 
tntoTj  period  gives  title  to  whole,  though 
ite  ooDTeyanees  of  different  parta  of  tract; 
iska,  204,  holding  possesBion  of  homestead 
lawB  coextensive  with  hia  bonndariea  and 
I  of  navigable  stream  abutting  thereon; 
t53,  84  8.  W.  706,  actual  poweHiion  of  tract 
[>r  of  title  to  it  and  to  adjacent  tract  does 
I  posaemion  of  adjacent  tract  «a  against 

>0BHEE8  T.  JACKSON  EX  DEM.  BANE 

kTES. 

isivenesa  of  eonflrmatioD  of  Judicial  aale. 

r,  Thompson,  13  N.  D.  194,  101   N.  W.  323, 

d  hj  court   of   competent   juriBdiction   is 

ount   in  action  to   trj  title  b;  jud^fment 

.udulent  grantee  of  debtor;  Tbreadgill  v. 

ic.  710,  applying  rule  to  receiver's  aale; 

rary,  IS  N.  M.  479,  78  Pae.  536,  majoritjr 

under  sUbb  attachment  gives  no  jorisdic- 

t  V.  Eltinge,  38  Wash.  382,  107  Am.  St. 

SndO. 

Irar;,  12  N.  H.  471,  474,  78  Pac.  833,  534, 

iaa  attachment  gives  no  jurisdiction  over 

int  without  jurisdiction  ia  void. 
.   Qilchrist,   131   Wis.  228,  90   N.   W.  934, 
which  had  appointed  receiver  for  corpora- 
property  to  make  parties  participating  in 
suit  and  determine  their  liability. 

EOWN  V.  aWANN. 

ita  averments  of  bill  of  discovery, 

ardner,  lOS  Ta.  721,  54  &  E.  887,  follow- 
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10  Pet.  507-580,  9  L.  518,  C0L1JMBIA  INS.  CO.  t.  LAWBENCE. 

B7L  S   (m,  013).    Inauraneo — Fire   esnaed  by  negUgeDce. 

Approved  in  Beaten  v.  Sccoritr  ate.  Ina.  Co.,  70  Ark.  &98,  BQ  8.  W, 
14,  where  policy  did  not  eiempt  liabilitT  for  Ion  of  innred'*  negli- 
gence, it  wma  error  to  etmrge  that  inaurer  not  liable  if  Ion  oeenrred 
tliroagh  negUganee  ot  Incnred  or  ma  reanlt  of  hla  awn  wrong. 

10  Pet  521-531,  0  L.  SIO,  DENN  t.  BEID. 

S7L  1   (in,  010).    CoutraetioB  of  nnMnbignoiiB  etfttuta. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Bioox  Falia,  131  TeA.  90S, 
Mnatming  gmnt  ef  fianehiM  to  watai  eompanj  to  um  titj  ■treeti; 
Kaufman  t.  Carter,  07  B.  C.  318,  45  S.  E.  E14,  B«t.  Bt  1893,  |  1432, 
relating  to  poiting  ap  of  namei  ot  partnen  in  mercantile  partnenhip 
applie*  only  to  limited  partneraUpa. 

10  Pet.  GS2-571,  0  L.  S82,  PETEB  t.  BEVEBL7. 

87I.  1  (m,  017).    Each  ezeentor  liable  for  own  acta. 

Approved  in  Cheever  v.  EUia,  144  Mieh.  484,  108  H.  W.  3»S,  apply- 
ing mla  where  loaa  oeconed  through  fanlt  of  agent  appointed 
by  both  exeeotora,  bnt  one  ot  them  aaanmed  throngh  agent  sole  eon- 
trol  of  properties. 

Syl.  5  (m,  018).    Eztinetion  of  power  by  death  of  one  tmatee. 

Approved  in  Haggart  v.  Banney,  73  Ark.  34B,  84  B.  W.  704, 
power  to  aell  and  convey  in  will  to  execator  named  veats  legal  titl» 
in  him  with  power  to  sell,  aa  tmstee  nnder  will  and  not  by  virtn» 
af  appointment  by  eonrt;  Weaver  v.  Biehards,  144  Hieb.  400,  407, 
415,  108  N.  W.  380,  387,  390,  power  appointing  attorney  to  sell  prop- 
erty of  eatats  of  decedent  belonging  to  aignera  of  power  and  to 
diatribata  proceeds,  and  reciting  that  it  ahonld  be  irrevocable  and 
eurvive,  is  revoked  by  death  of  one  grantor  before  execution, 

Syl.  S  (m,  020).    Note  taken  for  antecedent  debt. 

Approved  in  Delaney  etc.  Co.  v.  The  Winnebago,  143  Uleh.  SI, 
lOS  N.  W.  S30,  where  builder's  note  taken  for  materiala  furnished 
tor  eonstruetion  of  veaael,  bnt  not  paid,  atatatory  lien  not  losL 

10  Pet.  572-582,  9  L.  538,  DICEIKS  v.  BEAL. 
Byl.  4  (m,  022).    Notary's  teetimoDy  aa  to  notice  of  dishonor. 
Approved  in  Schodeld  r.  Palmer,  134  Fed.  7S5,  certificate  of  notary 

that  he  gave  notice  of  dishonor  is  insufficient  evidence  thereof. 

10  Pet.  583-SB5,  0  I..  542,  WALLINOSFOBD  v.  ALLEN. 

Byl.  2  cm,  024).    Validity  of  conveyanea  by  husband  to  wife. 

Approved  in  In  ra  Tucker,  131  Fed.  648,  tranafer  of  atock  bj 
hnsband  to  wife  as  gift  by  snrrendering  eertificatea  and  causing  new 
enea  to  be  lained  in  her  name,  being  void  under  )nw  of  domicile. 
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139  Notes  on  U.  8.  Reports.  10  Pot.  666-738 

Its  Tetransfer  to  him  by  wife  as  loan  is  no  baBia  for  claim  bj  her 
agaiaat  his  bankrupt  estate;  James  t.  Graj,  131  Fed.  403,  104,  6S 
C.  C.  A.  3S5,  loan  made  hj  irife  to  husband  from  separate  estatA 
is  provable  as  debt  againet  his  estate  in  bankrnptej  irrespective  of 
its  enforceability  under  state  lans. 

10  Pet.  506-617,  g  L.  547,  BEBNT  v.  BANK  OP  WASHINGTON. 

S7I.  3  (in,  636).     TJuited  States  bound  by  equities. 

Approved  in  Mountain  Copper  Co.  y.  United  States,  142  Fed.  6E9, 
appljiing  rule  in  suit  hy  goTemmeut  as  land  owner  to  abate  alleged 
nuisance  eaueed  b^  emelter;  'Lyaeh  v.  United  Btatee,  13  Okl.  145,  73 
Pae.  1096,  applying  rule  in  suit  to  cancel  townsite  patent.  See  101 
Am.  St.  Rep.  170,  note. 

8jl.  6  (m,  627).    Limitation  statute  bars  remedy  only. 

Approved  in  Brand  t.  Brand,  IIS  K;'.  79S,  76  S.  W.  873,  63  L.  B. 
A.  S06,  where  plaintiff  aseigned  note  to  A.  for  collection  and  de- 
fendant got  judgment  in  New  York  on  ground  of  limitations,  mich 
judgment  no  bar  to  action  in  Eentuekj  where  different  limitationa 

10  Pet  662-738,  9  L.  573,  NEW  ORLEANS  ¥.  UNITED  STATES. 

Syl.   1  (m,  628).     Dedication  without  vesting  title. 

Approved  in  Evans  v.  Blankenihip,  4  Aril.  316,  89  Pae.  813,  apply- 
ing rule  where  land  platted  in  recorded  map  as  park. 

Syl.  2  (m,  628).    Accretions  follow  riparian  title. 

Approved  in  Uiasouri  v.  Nebraska,  196  U.  B.  84,  35,  49  L.  375,  25 
Sup.  Ct.  155,  avulsion  by  Uissonri  river,  middle  of  whose  channel 
forma  boundary  line  between  two  states,  works  no  change  in  boundary 
bat  leaves  it  in  center  of  old  channel. 

SyL  3  (III,  630).    Dedication — Designation  on  map  and  user. 

Approved  in  German  Batik  v.  Brose,  32  Ind.  App.  S7,  69  N.  E.  303, 
determining  dedication  of  street  by  user;  Eemp  v.  Stradley,  134 
Mich.  678,  97  N.  W.  41,  under  act  autboriung  council  to  construct 
wharves  on  pnblic  land  and  lease  wharflng  privileges,  city  may  leas* 
land  and  authorize  lesaee  to  build  wharf. 

Syl.  S  cm,  632).    Public  common  cannot  be  granted. 

Approved  in  Wilkins  t.  Chicago  ete.  B.  B.  Co.,  110  Tenn.  450, 
TS  S.  W.  1032,  arguendo. 
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XL  PETERS. 

11  Pet.  41-S4,  »  I..  624,  EWING  t.  BUBNET. 

SyL  4  (m,  838).    Entrj  nndei  eolor  of  title  I>  omter. 

Approved  In  Zerres  t.  YatiiDa,  134  Fed.  013,  appljing  inle  In  eject- 
ment hj  relocatoi;  Jsapenon  t.  Schamikow,  150  Fed.  573,  t»kiiig 
poBBesBion  and  oecupsney  of  vseant  land  by  mere  squatter  doe*  not 
woik  disBeiain  of  true  owner;  Swope  v.  Ward,  185  Mo.  325,  84  S.  W. 
SB7,  where  person  claiming  title  to  land  b;  adverse  possession  entered 
in  beginning  nnder  claim  of  ownership  with  intent  to  claim  land,  h* 
is  not  mere  squatter. 

Syl.  13  (m,  643),    Adverse  posaesaion^Pajment  of  taxes. 

Approved  in  HcCanghn  t.  Young,  85  Miss.  393,  37  So.  842,  appljlng 
rule  to  wild  land  where  one  paid  taxes  for  long  term,  used  timber 
thereon  and  mortgaged  same,  and  offered  it  for  sale  to  public. 

11  Pet.  63-72,  »  L.  638,  ALLEN  t.  HAMMOND. 

87I.  1   (m,  644).    Belief  against  contract  made  bj  mistake. 

Approved  in  Adams  v.  Washington  Brick  etc.  Co.,  38  Wash.  253,  80 
Pae.  449,  where  lease  of  claj  land  made  solely  for  purpose  of  using 
clay  for  brick-making,  on  exhaustion  of  day  before  expiration  of 
term,  lessee  could  abandon  premises. 

11  Pet.  80-85,  9  L.  839,  EVANS  v.  OEB. 

S7I.  8  (m,  047).     Blank  indorsement — Order  to  pay  individual. 

Approved  in  Leahy  v.  Eaworth,  141  Fed.  860,  written  aasi^ment 
on  back  of  promissory  note  payable  to  order  of  payee,  signed  by 
such  payee,  is  equivalent  of  blank  indorsement  to  transfer  title  to 
note  free  from  equities;  Cossterdine  v.  Hoore,  65  Neb.  2B3,  101 
Am.  St.  Bep.  620,  91  N.  W.  399,  indorsement  on  note,  "Pay  to  the 
order  of  ...  .  without  recourse,"  aigued  by  payee,  does  not  destroy 
negotiability  in  hands  of  bona  flde  purchaser. 

11  Pet.  86-101,  0  L.  642,  UNITED  STATES  v.  LEFPLBB. 

Byl.  8  (in,  649).    Surety — Signing  on  condition  other  rigns. 

Approved  in  Bunker  v.  Bunker,  140  N.  C.  22,  58  B.  E.  239,  wher«, 
on  accounting,  claim  for  costs  in  prior  suit  filed  as  lien  on  realty- 
belonging  to  estate  payable  out  of  rents  by  B,  and  dirallowed  and 
final  judgment  rendered  providing  that  plaintiff  recover  certain  sam 
and  costs  of  action,  and  it  was  paid,  judgment  was  res  adjudieata 
e<  IL's  liability  to  pay  sosta  of  former  suit  from  assets  of  estata. 

[leoj 
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in  Note*  on  U.  S.  Beporta.  U  PeL  102-184 

U  Pet.  102-161,  fl  U  648,  CITT  OF  NEW  TOBS  t.  UILN. 

Bj\.  1  (m,  651).    Commeice — Bequiriag  report  aa  to  pusengen. 

Approved  jn  Soatbem  Bj.  Co.  t.  QreeDsboro  eto.  Co.,  134  Fed.  92, 

«rdec  of  state  eorpoiation   commiHioii   directing  railroad   to   place 

can  loaded   with  coal   ahipped  fTom  anothei  atate  on   certain   track 

leited  bj  eoawgnee,  ia  void. 

State 'a  jaiiadietion  witbin  ita  territory. 

ep.  159,  note. 

Exelnaive  state  poliee  power. 

ting  opinion  in  Pabst  Brewing  Co.  v.  Crensbaw, 

35,  25  Snp^  CL  052,  nugoritj  upholding  liiaaoiui 

State  health  laws  valid. 

r.  Hrman,  W  Md.  614,  57  AU.  8,  64  I^.  B.  A.  6S7, 

',,  relating  to  use  of  room*  and  apartments  nnder 

Congressional  regtdation  of  commerce  la  atatea. 
ad  State*  T.  Union  Bridge  Co.,  143  Fed.  391, 
S3,  requiring  alteration  of  bridgea  over  navigable 
ation  bf  Secretary  of  War  that  tbej  obitmct 

.  677,  STEAMBOAT  OBLBANS  v.  PHOEBUS. 

Admiialty — Accounts  between   part  owners. 
le  Emma  B.,  140  Fed.   771,  admiralty  court  may, 
tipal  cause  of  action,  decree  accounting  between 
tb  reapect  to  past  earnings  in  suit  for  her  sale 

idmiralty  jarisdiction  limited. 
Eary  F.  Chisholm,  129  Fed.  817,  sale  by  merchant 
ire   about   to   go   on    fiehing  voyage   nnder  lay 
,  clothing  and  other  articles  for  personal  use. 

Federal  iurisdietion  not  conferred  by  local  law. 
sr,  11  N.  M.  386,  08  Pac.  936,  Laws  1901, 
>  supreme  court  from  interlocutory  orders 
conflicts  with  organic  act  providing  that 
ime  conrt  from  final  decisions  in  all  eases. 
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11  Pet.  ElS-eSO  Note*  on  U.  B.  Beporta.  M 

11  Pet.  S13-2ES,  0  L.  691,  WATEB8  t.  TEE  MEBCEANT8'  LOUIS- 
TILLE  INS.  CO. 

Bjl.  3  (m,  678).    Ezplosioa  eanwd  by  tie — Prosimate  eanss. 

Approved  In  Hall  t.  luinrance  Co.,  115  Tenn.  G17,  93  B.  W.  408, 
where  policy  excepted  Iom  bj-  axplosion  onleaa  firs  ensued,  and  then 
(or  file  onlj,  and  goodi  damaged  aolely  by  explosion  in  adjoining 
bnilding,  eaased  b;  lire  therein,  but  without  anj  Are  in  plaintiff's 
bnilding,  insurer  not  liable. 

11  Pet  S57-350,  9  L,  709,  BEISCOB  t.  THE  BANK  OF  THB  COM- 
MONWEALTH OP  KENTUCKY. 

8^1.  9  (m,  677).    Frecumption  aa  to  atate's  powers  from  usage. 

Approved  in  State  t.  Stimpson,  7S  Yt.  132,  62  Ati.  17,  1  L  B.  A. 
(N.  S.)  11S3,  upholding  proaacutians  by  information. 

87L  7  (in,  678).    State  not  snable  withont  eoneent. 

Approved  in  Barman  ▼.  Minnesota  etc.  Sodety,  93  Minn.  187,  lOO 
N.  W.  732,  Minnesota  state  agrieultural  society  is  department  of  state 
and  immone  from  suits  for  wrongful  conduct  of  aerv»nta. 

11  Pet,  351-419,  fi  L.  748,  UVINQSTON  ».  8T0BT. 

Syl.  8  (m,  6S0).    Matter  in  abatement  raised  by  plea. 

Approved  in  Wetzel  etc  By.  Co,  v.  Tennis  Bros.  Co.,  145  Fed.  464, 
where,  in  action  by  foreign  corporation,  defendant  answered  after  de- 
murrer overruled,  and  after  replication  defendant  iUed  cross-bill 
and  plaintiff  answered  it,  after  demurrer  overruled,  it  ia  too  lata 
to  plead  in  abatement  plaintiff's  alleged  disability  to  ane  because 
it  bad  not  complied  with  state  laws. 

(Hr,  6S0.}  Miscellaneons.  Cited  in  Hfoore  v.  Boagni,  111  La. 
503,  35  So.  721. 

11  Pet.  420-650,  0  L.  773,  CHABLES  BIVEB  BBIDQE  v.  WABBEM 
BBIDOB.     ■ 

eyl,  8  (m,  682).    State  grants  strictly  eonstmed. 

Approved  in  Blair  v,  Chicago,  201  D.  S.  472,  SO  L.  831,  26  Sup. 
Ct.  427,  construing  Illinois  street  railway  corporation  act  of  1S65; 
KnoiviUe  Water  Co.  v.  Knoxville,  BOO  U.  8.  33,  50  L.  359,  26  Sup. 
Ct.  224,  municipal  grant  of  waterworks  franchise  does  not  devest 
eity  of  power  to  construct  its  own  waterworks;  Uaciganlt  v.  Springs, 
19B  U.  8.  481,  GO  L.  279,  26  Sup.  Ct.  127,  obligations  of  agreement 
to  remove  existing  dam  from  navigable  stream  and  to  allow  stream 
to  remain  unobstructed,  not  impaired  by  subsequent  state  statute 
authorizing  construction  of  dam  by  private  persons  to  drain  low- 
lands; New  Tork  t.  State  Board  of  Tax  Commrs.,  199  U.  6.  37,  50  L. 
75,  85  Sup.  Ct.  71s,  special  franchise  tax  imposed  by  N.  Y.  Laws, 
U09,  c  712,  does  not  impair  obligation  of  contracts  by  which  right 
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16S  NoteB  on  U.  B.  Beporla.  18  Pet.  Xl-ES 

to  eonstruet  and  operate  itreet  railroadB  given  in  eonsideration  of  pa7' 
ment  of  per  cent  of  eamiagB;  Fabst  Brewing  Co.  v.  Thorlej,  145 
Fed.  126,  wheTB  leaaoT  obtained  permit  to  build  vault  under  aide- 
walk  aabjeet  to  revocation  when  space  needed  for  public  improve- 
inents  and  thereafter  leaied  premiiea  for  parpou  for  which  vault 
neeesaary,  and  thereafter  vaolt  permit  revoked,  leisor  waa  liable  tor 
breach  of  eovenantj  Tillamook  Water  Co.  r.  Tillamook  Cit^,  139  Fed. 
406,  eontraet  between  eitj  and  water  company,  by  which  latter  ia  granted 
franchise  to  lay  pipea  in  itreeti  and  furnish  iDhabitants  with  water 
for  term,  doe*  not  bind  city  not  to  eonatruet  eompeting  plants 
Cleveland  EL  By.  Co.  v.  City  of  Cleveland,  13T  Fed.  123,  construing 
city  ordinancea  as  not  extending  life  of  street  railroad  franehiaea,' 
Green  v.  Ivey,  45  Fla.  849,  33  So.  714,  refusing  to  enjoin  defendant 
from  operating  ferry  near  complainant's,  where  letter's  ferry  fran- 
ebisa  not  eieluaive;  Commonwealth  v.  Boston  Terminal  Co.,  18S  Uara. 
S87,  70  N.  £.  127,  under  Acts  1S96,  creating  terminal  company,  therv 
_  waa  no  free  grant  of  state  lands  below  low-water  mark;  Fern 
T.  Barrett,  100  Ue.  217,  109  Am.  St.  Bep.  494,  flO  Atl.  970,  70  L.  B.  A. 
S6T,  wbere  merehant  controls  land  on  both  sides  of  river  and  trana' 
porta  customers  free  from  hia  warehouse  on  one  aide  to  atore  on  ethers 
he  ia  liable  to  bolder  of  nearby  ferry  franchiae  for  profits;  Story 
V.  Woolverton,  31  Uont.  354,  355,  78  Fae.  590,  act  Cong.  1891,  grant- 
ing to  Ifontana  section  of  land  of  former  military  reservation  to 
be  aelected  so  as  to  embrace  improvements  thereon,  did  not  grant 
right  to  nae  of  water  of  stream  from  which  government  took  water 
by  means  of  ditch  acrosa  other  lands;  diasenting  opinion  in  Houghton- 
St.  By,  Co.  T.  Lanrium  Common  Couneil,  135  Mich.  623,  98  N.  W. 
396,  majority  eo'ustruing  street-ear  franchise  as  anthoriung  eonneo* 
tion  with  branch  line.    See  105  Am.  St.  Bep.  G9S,  note. 


Xn  PETERS. 

12  Pet.  11-26,  9  L.  980,  SWATZE  v.  BUBKE. 

Syl.  2  (III,  700).    Fraud  cognizable  in  law. 

Diatingnisbed  in  Levin  v.  Northwestern  Nat.  Ins.  Co.,  146  Fed.  77, 
in  action  at  law  In  federal  court  on  fire  policy,  award  of  arbitrators, 
fixing  amount  of  loaa,  made  according  to  policy  end  pleaded  by  de- 
fendant, cannot  be  impeached  by  plaintiff  for  fraud. 

18  Pet.  32-58,  9  L.  989,  BANK  OF  UNITED  STATES  v.  DAOTEL. 

Syl.  S  (m,  702).    Equitable  relief  against  mistake. 

Approved  in  Uteimehle  v.  Normest,  197  TJ.  S.  56,  49  L.  662,  25  Sap. 
CL  291,  ignorance  of  rule  that  party  taking  benefit  of  provision  in 
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12  Pet.  S9-100  Notes  on  U.  S.  B«porto.  IH 

will  in  hig  fnror  !■  estopped  to  qnoHtioD  Taliditj  of  will,  though 
eoopled  with  ignorance  of  eTidence  on  whieb  contest  bnsed,  does  not 
prevent  npplieatioa  of  role  in  absence  of  fraud;  Buik  v.  Johnson, 
146  Fed.  214,  refusing  to  rescind  contract  asBigning  territorx  for 
promotion  of  burial  associations  under  copyrighted  plan,  because  of 
miBrapreBentBtioD  conceroing  rights  under  copjright,  and  that  plan 
was  not  subject  to  supeTviBion  by  state  insurance  departments;  Seott 
▼.  Ford,  45  Or.  S44,  78  Pae.  746,  68  L.  B.  A.  469,  where  wiU  l«ft 
propertj  to  five  children  and  executor  paid  sixth  shat*  to  child  ftf 
one  of  deceased  cbildien,  executor  cannot  recover. 

12  Pet.  59-65,  B  L.  999,  BBADSTBGBT  v.  THOMAS. 

87I.   I   (in,   705).     Waiver   of   wnnt   of   aUegation   of   citizenship. 

Approved  in  North  Jersey  ete.  By.  Co.  v.  Pnrdy,  142  Fed.  B57, 
where  no  objection  was  made  in  trial  court  to  safficienej  of  proof 
to  sustain  obligation  of  plaintiif'i  eitireaship  for  jurisdictional  pur* 
poaea,  question  of  want  of  juriBdietion  on  that  ground  not  considered 

12  Pet.  72.83,  9  L.  1004,  UNITED  STATES  v,  COOMBS. 

Syl.  4  (III,  707).    Commerce — Begulation  of  navigation. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  8B1, 
upholding  30  Stat.  115S,  relating  to  alteration  of  bridges  over  naviga- 
ble streams  on  determination  of  Secretary  of  War  that  they  ob* 
struct  navigation. 

12  Pet.  91-100,  9  L.  lOlS,  QEOBQETOWN  t.  ALEXANPBIA  CANAI* 

ca 

Byl.  4  (m,  710).    Abntenfeot  of  public  nnlsanee. 

Approved  In  State  v.  Lonisiana  ete.  Gravel  Bond  Co.,  116  Uo.  App. 
199,  92  8.  W.  161,  upholding  injunction  where  gravel  road  company 
vas  unlawfully  eiacting  tolls  from  persons  nsing  public  highway; 
Wilkius  V.  Chicago  ete.  B.  B.  Co.,  110  Tenn.  463,  73  S.  W.  1036, 
property  owners  who  have  no  special  interest  dlffErent  from  that 
of  other  inhabitants  as  to  period  for  which  city  contracts  extend 
cannot  restrain  execution  of  contracts  because  they  are  too  long; 
Van  Alstyne  ▼.  Morrison,  83  Tex.  Civ.  672,  77  8.  W.  057,  arguendo. 

8yl.  S  (tH,  711).    Injunction  against  nuisance. 

Approved  in  Conradt  v.  Miller,  2  Alaska,  436,  injunction  lie*  to 
prevent  building  of  wharves  or  warshonses  by  private  persons  on 
publie  highway  or  navigable  streams  in  front  of  plaintiff's  prop«rtr, 
where  ha  shows  speeinl  injury;  West  &  Severns  v.  Ponen  City  Uilling 
Co.,  14  Ohl.  648,  79  Pae.  101,  refusing  to  enjoin  erection  of  fram* 
bnUdiog  within  Are  limits. 
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165  HotM  on  V.  B.  B«porta.  IS  Pit.  113-200 

IB  Pet.  143,  144,  9  L.  1033,  SABCHET  t.  UNITED  BTATEa 
S7L  1  (m,  716),    Bapiema  court — Cbsw  appealed  t«  circuit. 

i A  i_  r- .„.!,  _   Tr-_...nn_  196  u.  S.  100,  49  L.  403,  25  Sop. 

rt  of  OklttboDta  ftfflrming  judgment 
etition   tor   IoIbb   imprisonment   can 

LBIE  V.  FBANELIN. 
lark. 

liwell,  125  Iowa,  S20,  106  Am.  St. 
ling  ■nffieiencf  of  nibBcriptioD  to 
mp  bearing  fac-aimile  of  signature; 
.00  Am.  St.  Bep.  485,  35  So.  608, 
ae  name,  but  name  at  foot  of  deed 
[erently  bj  notary,  it  was  notiea 
&Ber  on  iDquiry. 

KE  T.  MATTHEWSON. 
real  party  in  interest, 
her,  140  Fed.  641,  Bev.'  St.  95S,  re- 
by  death  of  party,  has  no  appliea- 

isdiction — Change  in  parties. 

a  Soda  etc.  Co.,  194  U.  S.  140,  48 

juriadietion  of  circuit  court  where 
I  of  tliTOO,  due  on  contract  of  ex- 
sed  OD  complainanta '  motion,  asked 
2,025,  in  COD  si  deration  of  exchange; 

997,  equity  suit  in  federal  court 
1  iu  lame  court  is  ancillary  to  snch 
ed  in  bill  were  privies  with  parties 

made  on  them,  though  they  reside 

:e  v.  white. 

irmauce  of  personalty  contracts. 

131  Fed.  S19,  refusing  specific  per- 
:haBe  of  cows  in  exchange  for  land, 
plete. 

tranEBction  for  fraud. 

141  Fed.  148,  applying  rule  where 
'mer  director,  and  by  corporation  of 
lom  trustees,  to  whom  it  had  been 
>en  stockholders  and  creditors;  In 
13  Fed.  S60,  where  debtor  conveyed 
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le  Pet.  E07-2D9  NotM  oo  U.  8.  Beportt.  IM 

propertj  to  eertsin  erediton,  with  intent  to  pay  debts  owing  to  them, 
facts  that  trsnafei  postponed  other  creditors,  as  intended,  and  that 
creditor  aided  in  inch  intent,  does  not  invalidate  transfer. 

67I.  9  (m,  722).    Secret  agreement  on  composition  with  creditors. 

Approved  in  Wheeler  t.  Pettyjohn,  14  Okl.  7i,  TJ,  76  Pac.  119,  fol- 
lowing rule. 

Syl.  10  (HI,  722).    Debtor  may  prefer  creditor. 
Approved  in  Price  v.  Winnebago  Nat.  Bank,  14  Okl.  S78,  79  Pae. 
108,  following  rule. 

12  Pet.  207-214,  9  L.  1058,  ADAMS  v.  JONES. 

SjrI.   2    (in,   724).     Notice   to   guarantor   of   future    advances. 

Approved  in  disseoting  opinion  in  Cowan  v.  Boberta,  134  N.  C. 
426,  101  Am.  St.  Bep.  S45,  46  S.  E.  983,  65  L.  B.  A.  729,  majority 
holding  where  one  signed  written  gnaranty,  to  be  delivered  only 
on  condition  that  it  be  signed  by  another  and  delivered  to  debtors, 
who  delivered  it  to  creditors  withont  secnring  other  signature,  and 
creditor,  having  no  notice  of  eonditioii,  extended  credit  on  faith  af 
guaranty,  guarantor  is  liable. 

12  Pet.  221-233,  9  L.  1063,  BOOEBS  v.  BATCHELOB. 

Syl.  3  (m,  728).    Use  of  firm  foods  to  pay  individnil  debts. 

Approved  in  Hier  t.  Miller,  68  Kan.  265,  75  Pac.  79,  63  L.  B.  A. 
952,  where  bank  cashier  undertakes  to  pay  individual  debt  to  de- 
positor by  crediting  amount  on  passbook  and  permits  latter  to  check 
out,  bank  may  recover  of  creditor. 

12  Pet.  241-263,  9  L.  1070,  JENKINS  v.  PTE. 

Syl.  3   (in,   731).     Deed  to  parent  valid. 

DistioguiBhed  in  Ferns  v.  Chapman,  211  111.  607,  71  N.  E.  1110, 
holding  in  suit  to  set  aside  for  undue  influence  deed  from  son  to 
father  ehortlj  after  child  comes  of  age,  burden  is  on  father  to  re- 
but presumption  of  improper  influence. 

12  Pet.  264-299,  9  li.  1079,  GALLOWAT  v.  PINLBT. 

Syl.  1   (HI,  732).     Vendee  cannot  disown  vendor's  title. 

Approved  in  Petraski  v.  Minzgohr,  144  Mich.  358,  108  N.  W.  78, 
following    rule. 

Syl.  3    (III,  733).    Vendee  perfecting  title  reimbursed. 

Approved  in  Holloway  v.  Miller,  84  Miss.  781,.  36  So.  533,  where 
vendee,  flnding  title  was  in  United  States,  retained  possession  and 
perfected  title  in  himself  without  notice  to  vendor,  he  can  onl^ 
recover  sums  expended  and  other  damages  caused  by  breach  of 
trarranty. 
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167  NotM  on  U.  S.  Reports.  12  Pet.  300-47S 

12  Pet.  300-33S,  9  L.  1003,  TOLAND  ▼.  8PBAGUI!. 

S7I.  4  (m,  735).    Cirenlt  coDit'i  proeeu  oataide  diitriet. 
Approved   in  American   etc.   Colony  Co,   t,   Schuler,   34   Tex.   Cit. 


B7I.  7    (m,  737).    Appearance  waivei  service  in  diatrict 

Approved  in  Iowa  etc.  Uin.  Co.  v.  BliM,  144  Fed.  449,  where  alien 
brought  anit  in  Btate  court  agaiuat  nourcEident  corporation,  anit 
-was  removable  to  fedeial  court  b^   defendant. 

BjL  10   (m,  739).     Rendition  of  account  does  not  make  itated. 

Approved  in  GiUett  ▼.  Chavei,  12  N.  U,  370,  78  Pac.  73,  where 
statement  of  affnira  of  firm  made  b^  one  of  partuen,  who  acted 
•a  firm 'a  clerk  merely,  as  basis  for  fnture  settlement,  fact  that 
•enior  partner  retained  account  without  objecting  thereto  does  not 
render  it  account  stated. 

12  Pet.  345-377,  9  L.  1111,  HBPBtJBN  ▼.  DDB0I8. 

8jl.  5   (m,  743).     Finding  of  jury  concluded  defeated  partj. 
Approved  in  Eure£a  Co.  Bank  v,  Clark,  130  Fed.  328,  84  C.  0.  A. 
£71,  finding  of  fact  by  court  precludes  appellate  court  from  weigh- 
ing evidence  for  porpose  of  determining  whether  findings  justified 
thereby. 

12  Pet.  410-471,  9  L.  1137,  8TB0TEER  v.  LUCAS. 

Syl.  4  <in,  7*6).    Property  rights  on  cession. 

Approved  in  O'Reilly  DeCamara  v.  Brooke,  13S  Fed,  391,  excln- 
-aive  franchise  to  slaughter  cnttle  in  Havana  granted  by  Spain  is 
property  which  cannot  be  taken  away  by  military  governor  of  Cuba 
vrithout  compeDBation;  Territory  v.  Delinquent  Taxpayers,  12  N. 
ii.  61,  73  Pbc.  622,  lands  embraced  in  perfect  Mexican  land  grant 
Are  taxable  though  grant  aubmitted  to  confirmation  by  court  of 
private  land  claims  and  patent  not  yet  issued. 

Syl.  7  (III,  747).    Qrant  evidences  own  validity. 

Approved  in  McQuire  v.  Blount,  199  U.  8.  146,  50  L.  129,  29 
Sup.  Ct.  1,  judicial  sale  had  during  Spanish  control  of  Florida  not 
defeated  by  technical  objections,  where  sale  had  been  confirmed  as 
sufficient   by   laud   title   commissioueri. 

12  Pet.  472-475,  9  L.  1161,  POULTNEY  v.  CITY  OP  LA  PAYETTE, 
(ni,   751.)     UiBcellaneous.     Cited   in   Meyers  v.   United   States,   9 
OkL  185,  48  Pac.  1S9,  as  to  power  of  Land  Department  to  promulgata 
mle  foe  reopening  vf  ease  on  equitable  grounds. 
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12  Pet.  U8-eS3  Note*  m  U.  8.  Beporta. 


87I.  3  (in,  TSS),    Coneetion  of  jadgment  after  term. 

Approved  la  King  v.  D&via,  137  Fed.  &2T,  federal  law  eoart  cannot 
vacate  judgment  of  former  term  founded  on  false,  bat  apparentl7 
TsUd,  return  of  service  of  proeesB;  United  States  v.  Foar  Lorgnettv 
Holders,  13E  Fed.  665,  jadgment  of  forfeiture  for  attempt  to  defraad 
castoms  laws  cannot  be  vacated  on  petition  filed  after  tem,  to  per- 
mit importer  to  defend  on  groand  of  inegolarities  in  procedure; 
dissenting  opinion  in  State  v.  Marsh,  1S4  N.  C.  200,  4T  8.  S.  12,  67 
Ii.  B.  A.  179,  nlajoritj  holding,  where  on  appeal  conviction  reversed 
because  of  omission  of  material  allegation  in  indictment  as  contained 
in  record,  and  it  lubsequentlf  appeared  that  allegation  was  omitted 
bj  misprision  of  clerk,  supreme  court  could,  after  term,  giant  cer- 
tiorari to  correct  record,  and  reset  ease. 

Sjl.  S  (m,  756).    Execution  of  mandate  of  appellate  court. 

Approved  in  Montana  Uin.  Co.  v.  8t.  Louis  etc.  Co.,  147  Fed.  903, 
where  circuit  court  of  appeals  sfSrmed  judgment  for  plaintifT,  bnt 
■ubseqnentl^  on  cross-writ  reversed  judgment  on  different  qaestions 
and  ordered  new  trial,  qaestions  determined  on  two  appeals  will  not 
be  reconsidered  on  error  from  second  judgment;  American  etc.  Co.  v. 
Sample,  136  Fed.  8S8,  where  cireait  court  of  appeali  has  adjudged  in- 
valid claims  of  patent  in  issue  in  infringement  suit,  reversing  circuit 
court,  and  ordering  decree  In  conformity  with  opinion,  eircuit  court 
cannot  grant  rehearing  on  ground  that  complainant  has  filed  disclaimer 
in  patent  office;  8tate  v.  Distiiet  Court,  32  Mont.  24,  79  Pae.  411, 
where  order  taxing  costs  in  favor  of  plaintiO  and  included  in  jodg- 
ment  did  not  include  certain  item,  trial  conrt  could  not,  after  affirm- 
ance on  appeal,  make  order  taxing  such  costs.    See  98  Am,  St.  Bep.  904, 

Sjl.  7  (ni,  7S8}.  Construction  of  appellat«  mandate. 
See  OS  Am.  8t.  Bep.  90S,  note. 

(m,  753.)    Miscellaneous.    Cited  in   dissenting  opinion  State  ▼. 
Marsh,  134  N.  C.  192,  47  B.  E.  9,  67  L.  R.  A.  179,  on  point  that  when 
government  litigates  with  citizen,  it  has  no  aaperior  rights  b;  virtue 
.   of  sovereignty. 

12  Pet.  524-853,  9  L.  1181,  KENDALL  v.  UNITED  STATES, 
BjL  2  (HI,  764),  Mandamus  to  compel  ministerial  duty. 
Approved  in  Traynor  ».  Beckham,  llfl  Ky.  24,  74  8.  W.  1108, 
granting  mandamus  to  compel  governor  to  issue  eommission  to  police 
judge  legally  appointed  by  city  council;  McDaid  v.  Territory,  1  Okl. 
97,  30  Pae.  440,  upholding  territorial  district  court's  jurisdiction  to 
issue  mandamus  compelling  townsite  trustees  to  issue  deed  to  party 
they  have  decided  ia  entitled  to  same;  Clement  v.  Grahaiu,  78  VL 
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169  NotM  on  n>  S.  Beports.  12  Pet.  S24-653 

319,  03  Atl.  15S,  granting  mandftmua  to  compel  itate  auditor  of  &«■ 
connta  to  pennit  iiupection  of  record.    See  98  Am.  St.  Bep.  S74,  nota. 
n«i    K  iTTT   TRB\    -Mon^i.nin.  .^eflned, 

in  Henrj  t.  SUta,  87  Miss.   9S,  39 

B  to    enforce    right — Adequacy    of 

ite.  Co.  T.  Morris,  13S  Fed.  655,  87 
tnting  msndBmut  to  eommand  circuit 
'oceedingB  pending  determination  of 
ited  States  Exp.  Co.,  65  Minn.  444, 
II  to  compel  ezprBBH  companj'  to  re- 
in lotterj  icheme;  In  re  I^ple^,  10 
Tantiag  peremptory  mandamus  is  re- 
ither  law  judgment;  Rider  t.  Brown, 
practice  is  for  writ  of  mandamne  to 
;ion  of  party  interested.     Bee  88  Am. 

urt'i  mandamus  to  inferior  coart. 
144  Fed.  568,  upholding  jurisdiction 
le  hnbeati  corpus  to  determine  power 
ne  convicted  of  capital  crime;  Bar- 
2  Fed.  952,  67  L.  B.  A.  761,  86  C.  C. 
impel   circuit  judge  to  yacate  order 
rmination  of  state  court  appeais. 
of  jnriadictiott  orer  person, 
lis  etc.  B.  Co.,  147  Fed.  880,  foreign 
lend  conrt  in  state  unless  it   does 
tie*  within  territorial  jurisdiction  af 

Columbia  court  issues  mandamus, 
ry,  1  Okl.  97,  30  Pac.  440,  npholding 
ction  to  issue  mandamus  to  compel 
I  to  party  whom  they  have  decided 

n  of  adopted  statutes. 

on,  46  Tex.  Cr.   399,  81   S.   W.   687, 

I  try  accused  for  violation  of  state 

irt's  mandamus  to  executive  officers- 
Lake  Shore  etc.  By.  Co.,  197  U.  S. 
circuit  court  has  no  jurisdiction  over 
us  to  compel  interstate  carrier  to 
nmereo  commission  is  autbarized  by 
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12  Pet.  657-754  Notea  on  U.  &  B«porta.  170 

(ni,  763.)  MiBcellaneoQ*.  Cited  in  diBBentiog  opinion  in  Tampa 
WaterworkB  Co.  t.  Tampa,  19B  U.  8.  247,  00  L.  175,  28  Hup.  Ot.  EJ, 
majority  holdiogf  proviBion  of  atate  conBtitntion  giving  legisJatnre  fnll 
power  to  correct  abuBei  and  preveot  exceBsive  charges  is  Belf-exeent- 
iug  to  eTtent  that  contraeta  made  after  iti  passage  are  lubjeet  to 
possibility  of  exercise  of  sucb  power. 

12  Pet.  657-754,  9  L.  1233,  BHODE  ISLAND  ▼.  MASSACHUSETTS. 

Syl.  1  (m,  774).     JuriedietiOD  defined. 

Approved  in  Blake  v.  Nesbet,  144  Fed.  £83,  fast  that  defendant 
elaima  aa  hja  own  money  admitted  to  have  been  paid  to  him  bj 
banknipt  within  fonr  months  of  bankruptcy,  on  gronnd  that  payment 
was  made  to  him  aa  creditor,  does  not  affect  bankruptcy  court's  jnris- 
diction  in  suit  by  trustee  to  recover  monej'  as  preference  to  issne 
injunction  against  disposing  of  same;  Franklin  Union  t.  People,  S20 
m.  360,  110  Am.  St.  Sep.  248,  77  N.  E.  ISO,  it  is  no  defense  to  con- 
tempt proceedings  for  violation  of  Injunction  that  injunction  is 
broader  than  Justified  by  bill;  O'Brien  v.  People,  210  IlL  303,  108  Am. 
St.  B«p.  210,  TC  N.  E.  112,  defeeta  in  bill  to  enjoin  strikers  doea 
not  affect  juriBdiction  when  defendants  served  bnt  did  not  appear; 
Parker  v.  Lynch,  7  Okl.  847,  SO  Pac.  1087,  upholding  jurisdietioB  ta 
declare  rcBuIting  trust  in  land  acquired  by  homestead  entry. 

Syl.  3  (m,  770).    Appearance  waive*  defect  in  service. 

Approved  in  Alabama  etc.  School  t.  Addler,  144  Ala.  557,  42  So. 
117,  under  eonstitntional  provision  that  state  cannot  be  sued,  judg- 
ment agaijist  Alabama  Qirls'  Indnstrial  School  is  against  state,  and 
void  for  want  of  jurisdiction,  knd  failure  of  defendant  to  claim  im- 
munity is  not  waiver. 

Syl.  10  (m,  778).     Constitution— Exceptions  not  implied. 

Approved  in  Ex  parte  Anderson,  48  Tex,  Or.  380,  81  8.  W.  978,  city 
court  has  no  jurisdiction  to  try  accused  for  alleged  violation  of  Btate 
penal  statute. 

Syl.  11  (m,  778).  Constitutional  eonBtmetion — Contemporaneona 
bistory. 

Approved  in  Ex  parte  Anderson,  W  Tex.  Cr.  399,  81  S.  W.  987, 
city  court  has  no  jurisdiction  to  try  accused  foi  alleged  violation  of 
atate  penal  statute. 

Syl.  14  (m,  77S).    Jurladiction  to  determine  state  boundary. 

Approved  in  KisBOnri  v.  Utinois,  200  U.  a  S20,  50  L.  S78,  20  Snp. 
Ct.  269,  determining  jurisdiction  of  supreme  court  to  enjoin  discharge 
of  sewage  of  Chicago  through  canal  into  liIiBaiasippi  on  complaiat  eC 
UisBoori  that  water  supply  of  Its  inhabitants  contaminated. 
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Xni  PETERS. 


13  Pet.  «-18, 10  L.  33,  WHITINQ  v.  BANK  OP  UNITED  STATES. 

Byl.  7  (m,  785).     No  bill  of  review  after  Dve  yeaia. 

Approved  in  Jorgeosen  *,  Young,  136  Fed.  381,  69  C.  C,  A.  222,  bill 
of  review  in  eqnitj  court  not  fllpd  until  after  lapse  of  two  yeara  from 
judgment  in  original  suit,  and  until  long  after  expiration  of  time  to 
Kppeat  is  too  late. 

13  Pet  26-44,  10  L.  42,  SMITH  t.  EICHAEDa 
S7I.  t  (m,  789).  Contract— Bescisaion — False  representattonB. 
Approved  in  Kell  v.  T re n chard,  142  Fed.  23,  applying  rule  where 
plaintiff  purchased  timber  land  under  contract  stating  timber  to  be 
kot  IcM  than  certain  amount,  and  on  eatimation  of  amount  defend- 
Ant's  agent  by  false  representations  u  to  boundarlea  deceived  plain- 
tiff as  to  amoQDt;  Kimbcr  v.  Young,  137  Fed.  74S,  TO  C..C.  A.  178, 
determining  sufficiency  of  allegations  in  action  foi  deceit  in  sale  of 

IS  Pet.  45-64,  10  L.  51,  BOSS  t.  DUVAL, 

Syl.  1  (m,  791).     Applying  state  practice— Statute. 

Distinguished  in  King  v.  Davis,  137  Fed.  239,  Va.  Code  1887,  | 
3566,  providing  lie  peodeas  shall  not  affect  bona  Me  purchaser,  un- 
less memorandum  filed  with  clerk  of  court  in  county  where  land  lies 
does  not  apply  to  federal  conrts. 

Syl.  2  (m,  791).     Burden  of  ahowing  statutory  ezceptioq. 

Approved  in  Bealmear  t.  Hutchina,  134  Fed.  2C6  (reversed  148 
Fed.  545),  under  Bev.  St.  N.  C.  1S37,  c.  42,  I  1,  one  claiming  entry  of 
Cherokee  landa  haa  burden  of  showing  on  face  of  grant  itself  that 
land  was  at  time  vacant  and  un surveyed. 

Distinguished  in  Bealmear  v.  Eutchina,  148  Fed.  55S  (reveralug 
134  Fed.  2S7),  under  Pub.  Laws  N.  C.  1S35,  p.  7,  e.  6,  as  amended  in 
1837,  grant  of  Cherokee  lands  issued  pursuant  to  authority  of  sneh 
law  is  presumptively  of  vacant  and  unaurveyed  lands,  and  sufficient 
to  msintain  ejectment. 

Syl.  3  (m,  791).    Bar  of  judgment  bars  execution. 

Approved  in  Miller  t.  Melone,  11  Okl.  251,  67  Pac.  482,  56  L.  R.  A. 
020,  creditor's  bill  seeking  to  aet  aaide  fraudulent  sale  is  barred 
where  plaiutifC's  judgment  becomea  dormant  pending  suit, 

Syl.  6   (m,  792).     Limitation  a— Pre-existing  causes. 

See  111  Am,  St.  Bep.  461,  note. 

tl71] 
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IS  Pet  65-129 
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13  Pet.  85-80, 10  L.  81,  ANDEEW8  r.  : 

Syl.  2  (in,  793).    Utury— Charg*  (o 

Approved  in  In  re  Tmj  ft  Cohoes  Bhi 

87I.  6  <in,  794).    Gontraets— Lex  ]o< 

Approved  in  EastoD  v.  Geo.  WoHtenlii 

C.  A.  108,  where  firm  doing  bnaineM 

bought  goods  in  En^snd  through  pure! 

that  agent  in  England  should  advance 

misHion,    agent's   contract   governed   b 

Bank  V.  Bajlea,  184  Uasa.  S22,  100  Ai 

argnendo. 

Syl.  7  (m,  79S).    Law  govsming  li 

ApproTod  in  Davis  v.  Tandy,  107  : 

where  note  is  Qsarioaa  under  laws  of  stt 

payable,  and  under  laws  of  latter  atati 

for  usury,  but  is  not  void  by  laws  of 

forceable  in  latter  state  under  limitationi 


Syl.  1  (m,  79B).  Parol  to  explain  ^ 
Approved  in  Simpson  v.  United  Sta 
2S  Sup.  Ct.  G4,'  construing  contract  to 
posts  in  Cuba;  Quaranty  Trust  Co.  ▼. 
521,  affimting  132  Fed.  71,  construing 
on  after-acquired  property;  Darnell  v. 
S.  W.  791,  memorandum  evidencing  si 
"ten  head  of  cows  and  heifers"  is  inl 
of  subject  matter  to  satiaf  j  statute  of 
Carriage  Co.,  12  Okl.  432,  75  Pac.  5 
order  for  goods  and  allegea  acceptance 
show  by  parol  that  order  was  not  accep 

13  Pet.  107-122,  10  L.  81,  BANK  OP  U] 

Syl.  6  (m,  802).    Estoppel  of  wife  I 

Approved  in  Uutnal  Beaervs  Fund  e 

160,  48  S.  E.  CS3,  defendant  in  defaul 

for  fraud,  eoosisting  of  false  allegal 

known  to  bim  at  time  judgment  was  1 

Syl.  S  (m,  802).     Bales  of  personalt; 

Approved  in  Cooper  v.  Philadelphia 

etc.  Co.),  68  N.  J.  Eq.  631,  60  Atl.  i 

relating  to  conditional  aalea,  itoea  not 

to  be  performed  in  another  state  with 

there  between  president  of  that  state  1 
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in  Note!  on  n.  B.  Beporta.  18  Pet.  12S-1M 

GneiTiUe  Nat  Bk.  t.  EvanB-SajdeT-BneU  Co.,  0  OU.  360,  «0  Pae. 
£54,  mortga^  executed  in  anotluir  at«to  on  propertj  aitiiAted  then 
ind  lecorded  aceording  to  laws  of  each  state  ii  valid  aftei  laeh  JKOp- 
crtj  ii  brought  into  Oklahoma  without  being  filed. 

13  Pet.  123-127,  10  L.  89,  BANK  OF  UNITED  STATES  t.  PETEB. 

SjrL  1  (m,  803).    Junior  eueniBbnueM  paying  prior. 

8m  99  Am.  St.  Bep.  521,  nott. 
U  Pet.  136-152,  10  L.  M,  WALLACE  ▼.  MeCONNELL. 

S7L  4  (HE,  804).     Concurrent  jnriidietion — Priorities. 

Approved  in  LoniiviUe  Tmit  Co.  v.  Enott,  130  Fed.  825,  flS  C.  C.  A. 
ISS,  where  eorporation'B  franehiie  had  expired  and  aueta  delivered 
to  liquidator,  and  minoritT-  atoekholdera  filed  bill  in  state  eonrt  to 
iMertain  asaeta  and  linbilitiei  and  sell  and  distribute  auets,  and  ma- 
jatitj  appeared  in  neh  anit,  and  pending  suit  creditor  bad  fedeia) 
nemet  appointed,  state  court  entitled  to  priority  though  reeeiTer 
took  aneta;  Logan  County  v.  UcKinley  etc.  Trait  Co.,  70  Neb.  405, 
17  N.  W.  044,  where  foredoanre  decree  erroneously  denies  to  owner 
*I  equity  of  redemption  the  time  to  redeem  allowed  by  law,  ha  can- 
,  Ml  obtained  modilleatioo  by  objecting  to  eODfirmatian  of  aale, 

13  Pet.  181-104,  10  L.  115,  STOKES  v.  SALTONSTALL. 

S;L  1  (m,  810).    Care  required  of  carrier  of  pawengera. 

Af^Hoved  in  Cavin  v.  Southern  Pae.  Co.,  136  Fed.  503,  60  C.  C.  A. 
368,  in  action  by  mail  clerk  for  injuriss  caused  by  derailment  due  to 
wuhont,  it  is  error  to  charge  that  defendant  only  required  to  use 
tnch  care  as  reasonably  eareCul  man  would  ezereise  in  management 
«t  dangeioua  bnaineai;  The  Oregon,  133  Fed.  017,  SS  C.  C.  A.  603, 
giviog  damages  to  passengeia  for  failure  of  Nome  steamer  to  fnmisb 
■uficient  provisiona  and  to  be  kept  clean;  Fillingham  v.  St.  Louis 
Tnnrit  Co.,  102  Uo.  App.  6S4,  77  B.  W.  317,  upholding  charge  that 
acrier  is  beld  to  ntmoet  care  and  TigUanee,  accompanied  by  recital 
of  particular  facts  which  will  snatain  recovery;  Taillon  r.  Mean,  20 
HoDt  174,  74  Pac.  425,  under  Civ.  Code,  |  2700,  carrier  U  liable  for 
isjuriea  to  passenger  cauaed  by  negligent  acta  of  his  eervant,  even 
though  the  acta  complained  of  were  not  within  scope  of  ■errant '■  em- 
plojment;  Williams  t.  Spokane  Falls  etc.  By.  Co.,  30  Waih.  89,  SO 
Pie.  1103,  applying  nle  where  in  making  up  train  coupler  gave  way 
aid  car*  rsn  into  mail  car,  in  which  plaintiff  was  working,  and  in- 
jured him. 

Distinguished  in  Stanley  t.  Steele,  77  Conn,  603,  60  Atl.  641,  69 
L.  B.  A.  561,  livery-stable  keeper  is  not  held  to  such  degree  of  care 
with  reference  to  defects  in  vehicles  as  common  earner  of  paaaeuger. 

ByL  3  (in,  812).    Carrier*— Presumptions 'from  accident. 

Approved  in  Sontbem  Pac.  Co.  v.  Caviu,  144  Fed.  351,  following 
mlej  Cincinnati  eU.  By.  Co.  v.  Sonth  Fork  Coal  Co.,  130  Fed.  533, 
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13  Pet  19S-204 


Notea  OB  U.  8.  Beporta. 
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when  aa  result  of  rear  end  collision  oil  cars  telescoped  and  sparks 
from  en^ne  started  fire,  which  burned  lumber  piled  on  rigbt  of  wajr, 
presumed  that  collision  dae  to  negligence  in  operation  of  trains;  Burr 
V.  Knickerbocker  etc.  Co.,  132  Fed.  249,  65  C.  C.  A.  554,  where  tug 
moving  schooner  from  dock  to  wider  part  of  cbannel,  to  be  there 
turned  and  headed  for  aea,  ran  aground  on  calm  daj  with  moderate 
tide,  prima  facie  ease  of  negligence  shown;   Denver  Con.   TrHmway 
Co.  V.  Bush,  19  Colo.  App.  73,  78,  73  Phc.  664,  666,  appljing  piincipla 
where  passenger  injured  while  alighting  from  ear  because  of  sud- 
den starting  of  ear;  Bedmon  v.  Uetropolitan  St.  Uj.  Co.,  185  Ho. 
9,  105  Am.  St.  Bep.  CSS,  84  a  W.  88,  in  action  hy  street-car  passen- 
ger, showing  that  car  came  to  sudden  stop  and  pi 
from  his  aest  and  injured,  made  prima  facie  cast 
Co.  V.  Parks,  97  Tei.  135,  76  8.  W.  742,  in  actioi 
■enger,   when   carrier   introduces   evidence   to   sh 
proper  care  to  avoid   aeeident,  charge  that  fact 
facie   evidence    of    negligence    which    defendant   i 
ing  due  care  is  improper;  Firebough  v.  Seattle 
062,  82  Fac.  997,  2  L.  B.  A.  (N.  B.)  836,  appl^rit. 
car  passenger  injured  oa  Jumping  ont  when  controller  blew  np.    Sso 
113  Am.  St.  Bep.  992,  1021,  note. 

Sj'l.  4  (m,  615).    Negligence — Acts  In  apprehension  of  injnrr. 

Approved  in  Omaha  Water  Co.  v.  Sehamel,  147  Fed.  506,  where  flT« 
started  through  negligence  of  defendants'  employee  and  flames  shut 
ofF  stairs,  though  some  persons  ran  through  them  to  stairs,  plaintiff 
not  negligent  In  jumping  from  window. 

Distinguished  in  Chretien  t.  New  Orleans  By.  Co.,  113  La.  766,  104 
Am.  St.  Bep.  519,  37  So.  718,  where  decedent  was  passenger  on  car 
and  wire  fell  and  struck  car  and  loud  explosion  occurred,  scaring 
decedent  so  that  he  jumped  off  and  was  killed,  carrier  is  not  liable, 
neither  car  nor  other  passengera  being  injured. 

13  Pet  195-204,  10  L.  123,  CLABK  v.  SMITH. 

87L  2  (m,  817).     Administering  state  law  creating  property  rights. 

Approved  in  Mathews  8.  Co.  v.  Mathewa,  148  Fed.  493,  Ber,  Laws 
Mass.,  c  159,  I  3,  cl.  7,  providing  that  supreme  and  superior  court* 
shall  have  juriediction  in  equitj  of  creditors'  suits  to  reach  property 
of  debtor  which  cannot  be  attached  or  executed  upon  at  law,  is  not 
enforceable  in  federal  courts;  Ames  Bealty  Co,  v.  Big  Indian  etc  Co., 
146  Fed.  174,  175,  176,  applying  rule  to  equity'  suit  where  under  Mon- 
tana Code  in  action  to  protect  water  rights  plaintiff  may  make  any 
or  all  persons  who  have  diverted  water  from  same  stream  parties; 
United  SUtes  Min.  Co.  v.  Lawson,  134  Fed.  771,  67  C.  C.  A.  587,  remedy 
given  by  Utah  statute  authorisiug  suit  to  quiet  title  without  previous 
adjudication  of  title  in  law  action,  and  without  reference  to  poa- 
•ession,  is  enforceable  in  federal  court. 
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aU.  13  Pet  £09-262 

r.  Newman,  141  Fed  1S3, 
on  ground  of  Ita  illegality 

UAN. 

it  husband. 

342,  100  Am.  St.  Bep.  859, 
competent  witneas  againat 
0  objection  raised  bj  bna- 

[leroD,  13T  Fed.  SO,  65,  09 
aony  of  witnesa  given  on 
nd  more  than  oaa  hundred 

SNNEH. 
:  pleaauT*. 

196  U.  S.  174,  a  L.  430, 
e  diamiMed  Hummarily  bj 

S  Ariz.  141,  4S  Fae.  SIS, 
rnoT  after  tha  adoption  of 
7  time;  Ststo  v.  Maronef, 
13,  p.  170,  eteetioD  eommis- 
ithout  charges   and  notiea 


officer — Qrou  nda. 
1,  138  Fed.  378,  where  act 
lutboriied  board  to  remove 
luired,  in  abeeuee  of  fraud 
gin;  professor  before  ter- 
ieoting  opinion  in  Mia)  v. 
L  B.  A.  697,  majority  hold- 
public  office  baa  no  vested 

h  6.  142,  46  S.  E.  965,  65 
!6nite  time  to  public  office 

right  thereto. 

of  Buccessor  is  removal. 

Territory,  12  Okl.  301,  70 
to  locate  site  for  norma) 
ippointment  of  commissioi 
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13  Pet.  279-330  Note*  on  U.  8.  ] 

18  Pet.  279-291,  10  L.  181,  EX  PABTE 
6j\.  1  (m,  629).  UBttdamne  to  com 
Approved   in    Cattsnnole   t.  Ionia  Cii 

N.  W.  4,  mandsmae  does  not  lie  to  tctI 

in  qnaebing  a  writ   of  capias  ad  reep 

setting  aside  of  the  order. 

Sjl.  2   (m,   829).     Mandamus  to  eo 

ApproTsd  in  B&rbei  Asphalt  etc.  Co 
L.  S.  A.  761,  ee  0.  G.  A.  55,  npholdini 
of  appeals  to  grant  mandamas  to  eompe 
fl taking  proeeediags  pending  state  eonrt 
692,  note. 

13  Pet.  294-301,  10  L.  108,  VAN  NESS 
8yL  2  (in,  S30.)  Mortgage  Testa  leg 
Approved  in  LefmaDn  t.  Brill,  143  Fi 
eree  against  bnsband  in  suit  for  mai 
specifle  property,  including  realty,  apoi 
suit  execated  mortgage  of  bis  interes 
ground  that  it  was  made  to  defeat  elai 

13  Pet  312-330,  10  L.  177,  MeELHOTI. 

Sfl.  3  (m,  832).    No  eseeotioQ  on  I 

ApproTed  in  Lamb  ▼.  Powder  Biv.  el 

A.  556,  65  C.  C.  A.  5T0,  holding  void  Col 

in   1899,  prescribing  limitation  for  aeti 

applied  to  action  on  foreign  judgment  t 

prior  to  passage  of  act  on   eanse   of   tu 

jeara  prior  thereto;  In  re  Cnlp,  2  Cal.  . 

of  sister  state  giving  petitioner  in  habi 

child  cannot  be  enforced  in  babeas  cor 

of  child.    See  103  Am.  St.  Bep.  312,  313 

SfL  0   (ni,  635).    Limitations  gOTen 

Approved  in  Baokin  v.  Barton,  69  1 

tioQ  to  enforce  the  individual  liability 

bank  is  governsd  by  statute  of  limital 

brought. 

By],  7  (m,  837).    Limitation  on  actio 

Approved  in  Lamb  t.  Powder  Biv.  ei 

A.  SS8,  65  C.  C.  A.  570,  holding  void  Co 

by   act   of    1699,   prescribing   limitation 

ments,  as  applied  to  action  on  foreign  ji 

rendered   prior   to   passage   of  act   on   ( 

more  than  six  jeun  prior  thereto;  Ten 
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Diitj  in  marah&liiig  Bswti. 
.,  363,  where  one  be  cams 
id  fae  removed  to  Alaska, 
tatntei  of  that  territoi; 

NGSTON. 

I.  T.  Lanuir,  141  Fed.  955, 
S3,  66  Pm.  S19,  applyiag 

ieeesaij  parties. 

Fed.  455,  beoeAcial  inter- 

ligned  to  llqaidating  eom- 

le  in  l)ftDkraptc7. 

vn  T.  Fletcher,  liO  Fed. 

in  equitjr  has  p&ssed  hy 
I  eomplainant  to  another, 

Fed.  170,  69  C.  C.  A.  80, 
onrt  to  take  Bueh  farther 

ought  to  be  had,  eoart 
ion  of  judgment,   correct 


vems  enforcement. 
Pythias  v.  Meyer,  198  IT. 
Dg  rule  to  questioQ  u  to 
so  as  to  exclude  former's 
.,  107  Am.  St.  Bep.  858, 
intitled  onlj  to  those  ez- 
er  residence  and  of  placa 

[TNEY, 

equity  practice. 
T.  Horns,  132  Fed.   956, 
mdamas  to  compel  circuit 
pending  determination  of 
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13  Pat  3W-18S  Not«a  on  U.  a  BeporU  ITft 

18  Pet  309-114,  10  L.  223,  EMEBSON'S  ESIBS  r.  BALL, 

Byi.  S  <in,  S4S].     CUuna  under  privkte  Mtf. 

Approved  in  United  Stfttea  v.  Foienum,  S  OU.  2E3,  48  Pae.  97,  Dttft 
■Ding  government  for  recovery  of  money  paid  for  land  on  which  er- 
roneout  entry  waa  canceled  need  not  ihow  enrrender  of  dnplieate  eer- 
tifieate  to  Secretary  of  Interior  nor  relinquiehment  of  all  elaima  t» 
lend. 

Diatingaiahed  in  Nntt  r.  Poraythe,  84  Mies.  210,  36  So.  248,  wher» 
Congresa  appropriated  a  anm  of  money  to  the  adminiatrator  of  a  de- 
cedent in  payment  of  a  elaim  of  the  deeedent  against  the  United 
States,  the  repreaentativea  of  deeeaaed  hein  are  entitled  to  ahare  witb 
living  helra  in  the  diatribution  thereof. 

13  Pet.  423-435,  10  L.  229,  ANTE0N7  ▼.  BUTLEB. 

ByL  1  (m,  849).    Partner'a  deed  doee  not  bind  other. 

Approved  in  Bonner  v,  Woithe,  8  Alaika,  395,  realty  held  b^ 
mercantile  firm  eannot  be  sold  by  one  partner  without  written  au- 
thority. 

13  Pet.  436-458,  10  L  235,  BAGNELL  t.  BRODEBICE. 

SyL  8    cm,  853).    Patent  ia  conclusive  of  legal  title. 

Approved  in  Schurmeier  v.  Conoectieut  ete.  Ins.  Co.,  137  Fed.  47,  69 
C.  C.  A,  22,  federal  court  may  entertain  suit  in  equity  to  permit 
presentation  of  probate  claim  after  time  limited  by  order  of  Uin- 
nesota  probate  court  and  within  eighteen  months  allowed  by  stat- 
ute; Tyee  Coneol.  Uin.  Co.  v.  Langstedt,  136  Fed.  127,  09  C.  C.  A. 
S48,  as  against  locator  of  mining  elaim  there  ie  no  disaeisin  aulD- 
cient  to  start  limitatione  prior  to  iseuance  of  patent;  Anglo-Amer- 
ican ete.  Co.  V.  Lombard,  132  Fed.  731,  «8  C.  0.  A.  89,  in  action 
at  law  in  federal  court  to  enforce  statutory  liability  of  stockholder 
In  Kanaae  corporation,  defendant  cannot  set  off  debt  from  corpora- 
tion to  him;  Peyton  v.  Desmond,  129  Fed.  10,  63  C.  C,  A.  651,  atatft 
etatute  purporting  to  regulate  effect  of  final  receipts  issued  by 
United  States  Land  Department  eannot  withhold  from  grantees  of 
United  States  any  of  incidents  of  the  transfer  of  government  title; 
Tyee  Consol.  Uin.  Co.  v,  Langstedt,  1  Alaeka,  444,  ten  year  atat- 
ate  of  limitatione  begins  to  run  in  favor  of  one  in  adverse  posaes- 
eion  of  part  of  mining  claim  from  time  of  location  and  not  from 
date  of  patent;  Adams  v.  Couch,  1  Okl.  29,  26  Pac.  1013,  recovery 
in  ejectment  on  duplicate  receipt  of  register  and  receiver,  not  aa- 
thorized  by  Neb.  Code  av.  Free.,  g  411. 

13  Pet.  464*85,  10  L.  S48,  BUETON  v.  SMITH. 
6y1.  2   (in,  856).    Sale  of  reversion  to  satisfy  decedent'!  debt 

See  112  Am.   St.   Bep.   1022,   note. 
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B.  BepotU.  13  Pet.  486-518 

[TH  ▼.  UNITED  STATBa 

id  dutiei. 

National   Fibre   Board   C«.,   1S9 

f    district    eoDrt    over    action    to 

irhieh,  thrODgh  accident,  mis  take 

en  arrival  of  goodi. 
d.  8.  Hsrtwell  L.  Co.,  142  Fed. 
-ted  before  tariff  of   1897  went 
ire  importation  complete  was  re- 

beeame  operatiTe,  it  wae  gov* 

OX  T.  JACKSON  ex  dem.  Ue- 

.ding  tiU  rsversed. 
>raeger,  149  Fed.  189,  where  > 
before  conrl- martial  and  refused 
end  to  incriminate  biro,  decision 
is  not  conclusive  on  civil  courts 
lilty  of  contempt  in  lefnsing  to 

decision  eonelauTe. 
nard  of  Commissi  an  era,  140  Fed. 
to    issnance   of    deed    for    school 
eeiving  information  of  ftaud  in 

I  tbroagh  departments, 
ly,  140  Fed.  901,  lands  oceopied 
I  for  Missoula  Military  Beaerva- 
ithin  such  reservation;  Bcbrends 
f  Secretary  of  the  Navy  in  re- 
stitute valid  reservation  lo  that 
ion  will  not  anstain  mining  loca- 

priated  lands  severed. 

V.  B.  109,  112,  49  li.  405,  406, 
uption  given  by  act  of  1826  did 
1  appropriated  for  military  post 
nited  States  v.  Oregon  etc.  Co., 
of  1860  did  Dot  embrace  land 
to  live  homestead  entry,  though 
ing  of  map  of  deSnite  location; 
ri8,  grantees  of  public  lands  out- 
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13  Pet  498-S18  Hotu  on  U.  8.  Beporti,  ISO 

ride  of  Port  Belknap  reMTration  eonld  not  acquire,  as  against 
Indiana,  ezelualTe  right  to  waten  of  Uilk  HTer,  foi  puiposes  of 
irrigation;  United  Statea  t.  Tnllj,  140  Fed.  905,  Unda  occupied  but 
wltbont  limits  of  lands  reserved  for  Missoula  Hilitarf  Beiarvation 
by  executive  order  are  not  within  such  reservation;  Northern  Lum- 
ber Co.  V.  O'Brieli,  139  Fed.  616,  under  Northern  Pacific  grant  of 
1864,  lands  withdrawn  b;  land  department  in  advance  of  per- 
manent location  of  another  road  not  embraced  therein;  Gibson  v. 
Anderson,  131  Fed.  42,  65  C.  G.  A.  £77,  President,  by  proclamation, 
m^y  reserve  portion  of  unoccupied  public  lands  for  Indian  reserva- 
tion; Gavigan  v.  Crary,  2  Alaska,  3S0,  wfiere  tract  of  public  land 
is  actually  set  apart  by  war  department  for  military  purposes,  and 
government  appropriations  expended  in  fitting  it  for  such  use  and 
militarj  forces  remain  in  possession  thereof  until  its  abandon- 
ment hy  formal  notice,  it  was  a  mUitary  'reservation;  Crawford  v. 
Burr,  2  Alaska,  35,  where  eommander  of  militarjr  post  gave  party 
permission  to  erect  stable  on  reservation,  he  initiated  no  right  to 
ground  bj  aoch  possession;  State  v.  Trustees  of  the  Internal  Im- 
provement Fund,  47  Fla.  325,  35  So.  995,  appljing  role  where  lands 
were  listed  as  swamp  and  overflowed  lands;  Florida  Town  Imp. 
Co.  V.  Bigalaky,  44  Fla.  776,  33  So.  451,  applying  rule  to  poblie 
lands  OS  north  end  oil  Amelia  Island  reserved  for  military  purposes; 
State  V.  Tully,  31  Uont.  382,  TS  Pae.  766,  determining  jurisdie- 
tion  of  state  over  homicide  committed  on  land  set  apart  to  military 
reservation;  McMichael  v.  Uurphy,  12  Okl.  160,  161,  70  Pae.  191, 
homestead  entry  valid  on  its  face  segregates  it  from  the  public 
domain  and  precludes  it  from  subsequent  entry  until  original  entrj 
is  canceled.    See  106  Am.  St.  Hep.  800,  note. 

Syl.   8   (III,  86S>.     Patent  alone   passes  perfect  title. 

Approved  in  UcCune  v.  Esaig,  199  U.  8.  390,  50  L.  241,  26  Sup. 
Ct.  78,  doctrine  of  relation  cannot  be  invoked  to  confer  any  right 
in  land  under  operation  of  state  laws  upon  daughter  of  deceased 
homesteader  as  against  widow  to  whom  patent  has  issued. 

Syl.  9  (m,  86G).    Statute  conveying  lands  in  present  tense. 

Approved  in  Smith  v.  Belott,  122  Wis.  407,  100  N.  W.  881,  where 
eutryman  on  public  land,  after  having  paid  his  money  and  obtained 
register's  certificate,  platted  land  into  city  lots,  on  recording  of 
patent  to  him,  deeds  to  grantees  conveyed  legal  title. 

Syl.  10  (m,  667).  Federal  laws  govern  passing  of  government 
title. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  10,  63  C.  0.  A.  651, 
state  statute  purporting  to  regulate  effect  of  final  receipts  of  United 
States  land  department  cannot  withhold  from  grantees  of  govern- 
ment any  of  incidents  of  transfer  of  government  title;  Moore  *. 
HalUday,  43  Or.  253,  S9  Am.  St.  Bep.  724,  72  Pae  804,  one  who  baa 
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13  Pet.  SIB-eoS 

I  in  poBseiBioii, 
ited   •■  against 

paasefl. 

r,  S3  Pm.  112, 
eon  -with  wife, 

vndiTided   half 
lart  of  aama  aa 


Bdlt  to  enjolo 
eetiag  on  reser- 
ifendant    ctaima 


JOO,  vhere  peU- 
that  it  vaa  or- 
licli  it  is  sued, 
ia  unneeeBBary; 
Virginia  lawB 
created  by  will 
Ting  devise  of 
a  etc.  Co.,  145 
irith  Btata  Btat- 
Bh  eoTporatioDa 
'holl^  void,  but 
Western  ITnion 
federal  equity 
way  eon  tracts 
B  being  anbject 
on  of  property 
'e  Assn.  t.  Hc- 
insyWania  atat- 
with    1 


in.  431,  83  Pac. 
oee  of  assignee 
eorporatioD  and 
ting  under  laws 
y.  Co.,  63  Kan. 

are  cannot  avail 
rman  Fire  Ins. 
ites  lelatinj  to 
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foreign  Inmranea  eompsnie*  providing  that  tonn  "agent"  iIutD 
Inolade  uiy  acknowledged  agent  or  other  perton  who  Bhall  nid  in 
tr&naaetion  of  company'i  buBinesa;  Oroel  v.  United  Elec  Co.,  69 
H.  J.  Eq.  410,  00  AtL  827,  npbolding  service  on  deBignnted  agent 
of  foreign  corporation;  ily^tt  r.  Ponea  City  Laud  etc.  Co.,  11  OU. 
S23,  224,  220,  78  Pae.  194,  195,  68  L.  B.  A.  810,  where  foreign  cor- 
poration, aeting  In  ezeeu  of  its  conferred  authority,  attempt!  to 
acquire  property  veited  in  indiridnal,  latter  may  deny  corporate 
capacity  as  defense  to  right  of  recovery;  Chapman  t.  Cash  Begiater 
Co.,  32  Tex.  Civ.  77,  73  B.  W.  970,  under  Bev.  Bt.,  arta.  745,  746, 
requiring  foreign  corporation  to  file  certified  copy  of  articles  of  in- 
corporation, such  eorporationa  must,  on  ming,  allege  compliance 
with  atatute;  Booth  v,  Weigand,  B8  Utah,  384,  79  Fae.  672,  uphold- 
ing eonstitntional  and  atatutory  proviaions  preacribing  eonditiona 
for  transaction  of  business  by  foreign  eorporationa;  National  Cottn- 
cil  etc.  American  Mechanics  v.  State  Council,  104  Tn.  205,  51  S.  E. 
169,  upholding  act  of  Feb.  17,  1900,  constituting  certain  peraona 
a  body  corporate  and  giving  corporation  exclusive  authority  to 
charter  snbordinate  chapters,  thereby  in  effect  annulling  prior  ex- 
isting right  of  foreign  corporation;  dissenting  opinion  in  Security 
etc.  Ins.  Co.  t.  Prevritt,  202  U.  S.  265,  SO  L.  1021,  26  Bup.  Ct.  619, 
majority  holding  state  may  provide  that  If  foreign  insurance  com- 
pany shall  remove  to  federal  sourt  case  commenced  in  state  court, 
license  to  do  bosineia  in  state  shall  be  revoked;  B^nsaa  City  ete. 
By,  Oo.  V,  Stevenson,  135  Fed.  554,  arguendo, 

Diatingniahed  in  Qoodwin  v.  Clayton,  137  N.  C.  235,  107  Am.  St. 
Bop.  470,  49  S.  E.  177,  67  L.  B,  A.  209,  upholding  right  to  proceed 
against  New  Jersey  corporation  by  garnishment  where  service*  ened 
on  peifonned  in  North  Carolina  and  it  bad  no  property  in  former 
■Uts. 

Syl,  8    (m,   877).    Comity — Enforcement   of  foreign  laws. 

Approved  In  Corbin  v.  Eonlehan,  100  He.  2SS,  61  AtL  136,  70 
L.  B.  A.  SOS,  action  for  liquors  sold  in  another  state  cannot  be  main- 
tained where  atatute  of  this  state  prohibits  such  salea;  Holshouser 
V.  Copper  Co.,  138  N.  C.  258,  BO  B.  E,  654,  70  L.  B.  A.  183,  claim 
for  atate  license  fee  imposed  by  New  Jersey  statute  on  corpora- 
tions created  by  that  atate  is  not  entitled  to  prBfereuee  in  insol- 
vency proceeding*  against  such  corporations  in  another  state;  dis- 
senting opinion  in  Warren  v,  Piro,  66  N.  J.  Eq.  417,  59  Atl.  797, 
majority  holding  Toting  trust  in  stock  of  flaheries  company  a  New 
Jersey  corporation,  claimed  by  a  British  corporation,  contrary  to 
public  policy  and  void, 

SyL  11  (in,  879).    Bult  by  foreign  eorporation. 

Approved  in  EvansviUe  etc  Co.  v.  Henderson  B.  Co.,  132  Fed. 
404,  federal  equity  court  sitting  in  Kentucky  cannot  compel  domes* 
tie  eorporation  to  permit  Indiana  railroad,  which  has  not  eomplled 
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in  U.  8.  BeportB.  13  Pet.  519-600 

eorpOTations,  to  conneet  with  and  dm 

railroad  to  do  businesa  in  Keatuekj', 
ion  of  tenng  oo  foreign  corporation*, 
reni,   150   Fed.   656,   since,   under   West 
sties    eannot    be    iacorpornted,    a    trust 

foreign  religious  CDrporation  involving 
lift  is  void;  Kirven  v.  Virginia  etc.  Co., 
sign  corporation  to  complj  witli  state 
irecedent  to  rigbt   of  such  corporations 

not  render  contracts  wholly  void,  but 
thereiii  until  it  complies;  Frewitt  v. 
Zj.  327,  S3  8.  W.  612,  upholding  Kj. 
lat  if  any  foreign  inaaranoe  company 
I  the  other  party  to  the  mit,  remove 
urance    commissioner    shall    revoke    its 

TeL  etc.  Co.,  Ill  Tenn.  200,  86  8.  W. 
ihone  company  to  file  abstract  of  its 
B  it  has  exchange  as  required  by  stat- 

of  charter;  Standard  Oil  Co.  t.  Com- 
8.  E.  390,  holding  Va.  Code  1904,  p. 
a  foreign  corporations,  requires  fee  of 
xercise    powers    of    public    service    eor- 

intend  to  exercise  business  of  public 
erian  Ministers'  Fund  v.  Thomas,  126 
>19,  105  N.  W.  803,  where  foreign  in- 
ly with  statutes  imposing  conditions 
Dies  to  do  business  with  residents,  It 
let  though  made  in  another  state. 
I  IMS  defined. 

;hachild,  212  111.  593,  72  N.  E.  699,  city 
maintain  elevated  passageway  conneet- 
oad,  and  limiting  right  to  fifty  years, 
iehold  interest;  Purnell  v.  ]UcIiaDe,  98 
Iding   Baltimore    ordinance    aathorizing 

conduit  ipaee  only  to  companiM  hav 
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XEV  PETERS. 


87I.  2  (TV,  8),    CoTpoi'&tf <>i> 'b  eoDtr&ct  through    offiean. 

Approved  in  Budworth  t.  Morton,  137  Uich.  578,  100  K.  W.  770, 
where,  in  action  to  recover  money  obtained  by  false  represent*' 
tions,  declaration  alleged  representation!  wero  made  to  plaintiff, 
who  paid  money  relying  thereon,  proof  that  repreBcntatioas  mado 
to  plaintiff's  agent  and  that  she  paid  money  on  plaintiff's  behalf, 
and   that   be   subsequently   ratified   her   act,   constitute   no    variance. 

8yl.    IS    (IV,   10).     Judgment    on    note.     Limitations — Foreclosure. 

Approved  in  Haggart  v.  WilcEinski,  143  Fed.  Z8,  under  MiesisBippi 
statutes  fact  that  debt  secured  by  mortgage  was  barred  did  not 
preclude  mortgagee  in  pOBsession  under  void  sale  from  suing  to 
compel  mortgagor's  heirs  from  electing  to  affirm  or  disaffirm  salo, 
and  for  judicial  foreclosure. 

14  Pet  83-42,   10  L.  341,  KANE   v.  FAITL. 

SyL  t   (IT,   11).     Suits  by  or  agoinat  foreign  executors. 

Approved  in  Uoore  v.  Petty,  135  Pod.  673,  68  C.  C.  A.  306,  ex- 
ecutor may  sue  in  another  state,  without  procuring  new  letters  to 
recover  from  agents  employed  by  him  proceeds  of  sale  of  realty 
belonging  to  decedent's  estate. 

Syl.  6  (tV,  12).  Executor's  suit — Personal  or  representative  ea- 
pacity. 

Approved  in  Leaby  ▼.  Haworth,  141  Fed.  852,  arguendo. 

14  Pet  M-55,  10  L.  350,  WEST  v.  BBABHEAB. 

Syl.   2    (IV,   14).     Construction   of    appellate   mandate — Opinion. 

Approved  in  Montana  Min.  Co.  v.  St.  Louis  etc.  Co.,  147  Fed.  904, 
where  circuit  court  of  appeals  on  error  by  defendant  affirmed  judg- 
ment of  circuit  court,  but  subsequently  on  crOBs-error  by  plaintiff 
reversed  on  different  questions  and  ordered  new  trial,  opinions  in 
two  eases  are  law  of  ease  on  subsequent  error  from  second  judgment; 
Wollman  v.  Loowen,  108  Mo.  App.  588,  84  S.  W.  167,  applying  ruta 
In  aetion  on  promissory  notes.  See  98  Am.  St.  Bep.  90S,  note. 
[IM] 
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'.  BANE  T.  SLOCOUB. 
DTporation. 
Bf.  Post  Clerkj,  130 
after  suit  brought  in 
ime  removed,  it  eonid, 
f  diBmiuiag  on  ground 
.  Conaumers'  Can  Co., 
hmeot  bond  by  defend- 
IS  give*  Jurisdiction  to 

^DNAX. 

ting  from  niit — ConHa. 
Place,  147  Fed.  BS,  i«- 
ition  barring  all  clsima 
eviouH  order,  does  not 
[1  claim;  Alice  E.  Uin. 
creditor  ma^  eetabliak 
repretentativea  of  de- 
:o  establish  nicli  claiau 
halt  etc.  Co.  t.  Monii, 
S,  Duluth  ebarter,  S  80, 
rejection  of  claims  to 
claims  pending  appeal, 
enforce  ttieir  judgment* 


)t  aeeordfag  to  offer. 
!,  applying  principle   to 

for  agreement  for  re- 
!7  Fed.  588,  89  C.  C.  A, 
I  conditional  acceptance 

Pa.   627,   S3    Atl.    253, 

of  option  to  purchase 
!d. 

uncertain   contract. 
I,   refusing  specific   per- 

there  was  three  jean' 
1,  refusing  epeciflc  per- 
rhere  defendant,  under 
7  and  trustee  for  com- 
Dstruing  correspondence 
tiOD  to  purchase;  Kane 
ic  performance   of   oraJ 
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U  Pet  S4-177  Notfli  on  U.  8.  BaporU.  188 

14  Pet.  84-94,  10  L.  364,  BEMINaTON  r.  LINTHICUU. 

Bjh  1  (IV,  24).    Statata  of  fnnd»— Betnin  on  ezacntioB, 

See  102  Am.  St.  Bep.  242,  not*. 
14  Pet.  122-13E,  10  L.  382,  BVKTAN  r.  COBTEB. 

87I.  3   (IV,  30).    EzereiM  of  eorpoiate  powers  out  of  itnts. 

Approved  in  Julian  t.  Central  Trust  Co.,  193  U.  8.  107,  48  L. 
087,  24  Sop.  Ct  399,  determination  b7  itate  court  that  proper^ 
eorered  by  mortgage  of  aQ  proper^  and  fnncluM  of  railroad  ■«■ 
Dwina  liabls  after  federal  forecloBure  for  debta  thereafter  aeeming 
againat  mortgagor  because  of  pnrchaBer'i  failnre  to  organiM  domeotie 
eorporatioo    ia  not  binding  on  federal  court. 

SfL  4  (IV,  82).  Qneationing  corporate  capacitr  to  hold  land. 
'  Approved  In  Brigbam  t,  Peter  Bent.  Brigham  Hospital,  134  Fed. 
SS7,  07  C.  C.  A.  303,  where  atate  has  waived  right  to  enforce  lim- 
itation on  amount  of  property  which  charitable  corporation  may 
hold,  by  creating  particular  corporation  with  enlarged  capacity, 
power  of  corporation  cannot  be  collaterally  attacked;  Wyatt  T. 
PoDCa  City  Land  etc.  Co.,  14  Okl.  213,  78  Pae.  192,  OS  L.  B.  A.  810, 
when  foreign  corporation  leeka  to  acquire  title  to  property  veated 
in  individnal,  eoch  individual  may,  under  Oklahoma  atatute,  dany 
ita  corporate  axiatenee  aa  to  defenaa  to  right  of  recovery. 

14  Pet.  147-lSO,  10  L.  893,  WALDEN  v.  CBAIO. 

(IT,  84.)  Hiacellaneoni.  Cited  in  Qapp  v.  Houg,  IE  N.  D.  OOe,  lOt 
Am.  St.  Bep.  S89,  98  N.  W.  712,  05  L.  B.  A.  767,  holding  void  Bev 
Codes,  !  0325,  aobd.  2,  providing  for  appointment  of  ipeeial  admlv- 
iatratora,  aa  applied  to  property  of  living  penon. 

14  Pet.  156-165,  10  L.  398,  WALDEN  v.  BODLET. 

Syl.  8  (17,  30).    Amendment  presenting  new  case. 

Approved  in  Batliff  v.  Somiuera,  59  W.  Va.  37,  40  8.  E.  71S,  par- 
mitting  amendment  to  answer  to  bill  for  apeelfle  performance. 

14  Pet.  172-177,  10  L.  405,  TAYLOB  v.  LONOWORTH. 

Syl.  4  (IV,  40).  Specific  performance — Time  as  essence  of  con- 
tract. 

Approved  in  Standlford  v.  Thompson,  135  Fed.  997,  OS  C.  C.  A. 
425,  applying  rule  to  option  to  purchase  coal  lands  where  first  pay- 
ment not  made  until  several  months  after  time  specified;  Early 
Timea  Distil.  Co.  t.  Zeiger,  11  N.  H.  234,  67  Pac.  737,  under  Iawb 
1889,  c.  OT,  It  1,  2,  relating  to  assignments  for  benefit  of  ertditora, 
action  by  creditor  to  compel  transfer  to  inure  to  bonefit  of  all 
ereditora  must  be  filed  within  six  months  after  transfer;  UcClnra 
T.  Leayeraft,  1S8  H.  T.  43,  75  N.  E.  903,  where  object  of  eovenant 


sdbvGoOgIc 


TotM  on  U.  S.  BepoTta.  U  Pet.  176-281 

taiD  kiada  of  buUdingg  on  land  had  been  de- 
immediata  neighborbood  of  bnildicgs  c^ve- 
i  of  nieh  buildiagB  on  melt  laud  will  not  be 
le,  12  N.  D.  512,  97  N.  W.  871,  one  burring 
ratatauding  eontract  of  Bals  may  in  Bpeeifia 
id  to  pay  to  flrst  rendoe,  from  unpaid  pur- 
enm  to  reimbuTse  latter  for  payment*  made 

40i,  BBGWEB  V.  BLOUQHEB. 
iet  conatruetioD  of  statutes. 

T.  LouisTille  etc.  B.  Co.,  150  Fed.  411,  act 
IdOS,  If  2,  6,  prohibiting  interstate  carriers 
id  not  invalidate  eontract  made  in  1S71  for 

to  complainant  for  life  is  consideration  of 
ate  T.  Eldredge,  27  Utah,  4SS,  76  Pac.  341, 
18,  i  11,  giving  state  board  of  eqnalization 
1  other  duties  as  may  be  prescribed  \>y  law." 

L.    419,    8PBIG0   T.    BANK    OF    UOUNT 

wing  deed  abaolote  is  mortgage, 
lam  T.  Hocker,  7  Okl.  255,  S4  Pae.  465, 
its  face  is  given  in  secnrity  of  debt,  and  an 
ij  grantee  for  reconvejance  on  pajment  of 
li  instruments  were  executed  and  delivered 
irti  of  one  transaction,  the;  are  a  legal  mort- 

m,  BHODE  ISLAND  t.  1CA8SACHUSETT8. 
[cienej  of  pleas  in  equity. 

Sugar  etc.  Co.  v.  Douglass  A   Co.,  146  Fed. 
i;ement   of  patent,   plea  which   sets   up  single 
lent  is  not  good  plea,  and  it  will  be  stricken 
1  as  answer  in  diBcretion  of   court. 
[ultf — Merits   on   detercAined   on   plea. 
an  Qraphophone   Co.  t.  Leeds  etc.  Co.,  140 

in  suit  for  infringement  of  patent;  Mutual 
130  Fed.  973,  where  insured  died  after  com- 
eaneel  policy  for  fraud,  bnt  before  answer, 
toliej  was  brought,  plea  in  bar  alleging  in- 
lency  of  such  action  at  law  does  not  present 

not  nstainable  for  want  of  equity  j   Barber 

129  Fed.  377,  64  C.  C.  A.  40,  construing  plea 
mt   of   patent  >a  plea   of   license    only   and 
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14  pet.  28S-3SS 


Notei  on  V.  a  ] 


14  Pet.  E82-2S2,  10  L.  4S7,  DE  VALE 
Sfl.  2  (IV,  60).    Character  of  atUn 

erty. 
Approved  in  Newcomb  v,  Buibank, 

receive  property  from  estate  of  their 

party,  owner  may  proceed  against  the: 

tative  capacity. 

14  Pet.  301-317,  10  L.  465,  UNITED  I 

SyL   3    (IV,  SS),    Federal   execution 

See   101   Am.   Bt   Bep.    151,   182,   no 

Diatin^iihed  in  Carter  v.  New  Orlc 

Miuisaippi   statute    providiog   that   act 

penal  statata  shall  be  brought  within 

tion   In   federal   court   a^inat   carrier 

criminHtion  in  violation  of  Comp,  St.  1 

14  Pet.  318-321,  10  Ij.  473,  FOWLEB 
Syl.  1  (rv,  56).  Note— Notice  of  cl 
Approved  in  In  re  Troy  ft  Cohoes  i 
president  and  treasnier  of  eorporatioi 
poration'a  order,  which  tbey  indorsed  L 
dividnally,  and  they  were  delivered,  ^ 
president  for  benefit  of  firm,  of  whicb 
vice-president  indorsed  them  iodividi 
them  in  name  of  Arm,  discounter  of 
notice  that  they  were  accommodation 

14  Pet.  322  333,  10  L.  476,  QAHEB  ▼. 

Syl.   5    (IV,  59).    Becitals  in   deed 

Approved  in  Wilson  v.  Braden,  S6  ' 

929,  49  S.  E.  410,  recitals  of  heirship 

ward    of    thirty   years   old    under   wbicl 

are  presumptive  evidence  of  truth  of 

strangers  to  title  claiming  adversely. 

Syl.  6   (IV,  59).    Following  state  • 

Approved   in   Columbia   Ave.-  Sav.   I 

Fed.    175,    under    Geor([ia    constitntioi 

company    from    payment    of    ad    valor 

municipal   purposes,   either  directly   or 

conuderation  of  certain  service  to  bi 

14  Pet.  334-352,  10  L.  481,  UNITED 
Syl.  5  (IV,  61).  Becognition  and  con 
Approved    in     Territory    v.    Delinque: 

n  Pac.  62Z,  lands  embraced  in  p«rfe 
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16  Pet.  1-S  Notei  on  V.  &  BeporU.  ISO 

14  Pat  497-623,  10  L.  65»,  DECATUE  *.  PAULDING. 
Byl.   1    (IT,   78).    DiscretioDiti?   aetion   not   eontrolled   b7    nuui* 

ApproTed  in  Batea  etc  Co.  v.  PaTne,  194  TJ.  S.  109,  48  L.  895, 
24  Snp.  CL  095,  Tefuaing  to  interfera  with  action  of  postmuter 
genarnl  in  refuting  to  admit  aa  second-elaBS  matter  montbljr  muai- 
<kl  publication,  each  iaane  of  which  ia  complete  in  itaelf,  treatiog 
of  works  of  aingla  mnaician;  United  States  v.  Certain  Lands  in 
NBTTaganaett,  B.  L,  145  Fad.  655,  DDder  33  Stat.  1119,  for  improv- 
ing Point  Judith  harbor  of  refnge,  Seeratarj  of  War  has  diaere- 
tionar;  power  as  to  amonnt  of  land  neeesaarj  to  be  eondemned; 
Daver  ▼.  Humphrey,  68  Kan.  764,  75  Pae.  1039,  refaaing  to  inter- 
fere with  appointment  to  offioe  on  behalf  of  one  claiming  preferenea 
given  by  I^wa  1901,  p.  359,  to  Civil  War  veterans;  Wilbonma  v. 
Baldwin,  S  Okl.  £74,  47  Pae.  1048,  determination  of  officera  ot 
Interior  Department  as  to  whether  lands  applied  for  are  open  t» 
settlement  or  whether  they  are  Indian  lands  will  not  be  interfered 
with  bj  eoDTta  bj  iajuuetlon  in  behalf  of  bomesteadar  prior  t» 
time  qoeation  haa  pasaed  bejond  control  ot  department. 

14  Pat.  640-598,  10  h,  579,  HOLUBS  v.  JENNISOK. 

SyL  1  (IV,  S5).    Jndieiarjr  act — Habeaa  corpus  is  suit. 

Approved  in  State  y.  Chittenden,  127  Wis.  494,  107  N.  W.  SOS,  ear- 
tiorari  is  an  aetion  under  Bev.  St.  18S8,  J  2595. 

87I.  4  (IT,  67).     Police  power — Exclusion  of  peraona  from  atate. 
'    Approved  in  State  v.  Stuart,  IS4  Uo.  360,  92  S.  W.  883,  npholding 
Bev.  St.  1899,  |   2169,  making  it  bigamj  for  anyone   having  living 
spouse  to  many  again  and  cohabit  with  aecond  apouae  in  tUs  atata. 
Bee  112  Am!  St.  Bep.  107,  note. 

BjL  5  (IT,  87).    International  extradition. 

See  lis  Am.  8t  Bep.  110,  note. 


XV  PETERS. 


15  Pet.  1-8,  10  L.  639,  TAtJOHAN  v.  NORTHUP, 
S7I.  I  (IT,  91).    Suit  against  foreign  administrator. 
Approved  in  Conrtuey  v.  Pradt,  135  Fed.  820,  foreign  executor  can- 
not be  sued  in  state  other  than  that  wherein  he  was  appointed. 

Diatingniabed  in  Moore  v.  Petty,  135  Fed.  673,  68  C.  C.  A.  300, 
an  executor  may  sue  in  eonrta  of  state  other  than  that  of  appointment 
to  recover  from  agents  employed  by  him  the  proceeda  of  sale  of  realty 
belonging  to  decedent's  estate. 
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15  Pet.  40-160 

t  of  own  Bt&te. 
Pae.  690,  trastM 
icconnt  for  trust 

.  NOETH  CAEa 

)eal  add  Id  g  new 

n  of  new  owner 
id  DD  etipulation, 
d  without  notice 


N.  E.  SS8,  where 
iicribed  kind  of 
er  of  jadEnxut 
d  would  diaeloae 
eseription  i«  not 


truction. 

L  Pae.  591,  terrl- 

.  account  to  Sec- 


:d.  600,  under  P. 
after  panage  of 
an,  her  husband 
ierholz,  137  Fed. 
nder  30  Stat.  32 
lishiog  extortion; 
K>  of  Bankr.  Act, 
Mey  having  anr- 
if  title  to  polic7 
ible  to  personal 
e  V.  Snivel]*,  208 
ig  to  niinois  and 
,e  moneja  from 
L7  Mo.  App.  618, 
lut  of  state  need 
to  right  to  burnt 
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15  Pet.  187-lOS 


Notes  on  U.  8 


15  Pet.  187-210,  10  L.  706,  UNITED 
Syl.  1  (IT,  108).  Surety'!  liabUit; 
Approved  in  Gray  v.  Noonan,  5  J 
■gainst  certain  penon  for  converBioD 
of  it  is  inadmissible  in  aubaeqaent 
•Bine  penon  as  sheriff  and  sureties  > 
property  by  seizDre  and  sale  of  it  b 
Co.  T.  Neilon,  44  Or.  17,  74  Pac.  Z. 
■uretieB  will  make  good  all  moneys 
haods  SB  tax  collector  that  be  does  i 
prior  defalcatioBB, 

DiBtioguished  in  Greer  t.  IfcNeal, 
on  adroiniBtratoi'a'bond  are  liable  fi 
miaistrator  in  bis  official  capacity, 
Syl.  4  (IT,  109).  Amendments  wbi 
Approved  in  Graham  v.  Oregon  et< 
exceptions  to  libel  for  want  of  jnri 
amend  may  be  granted. 

U  Pet.  2B0-318,  10  L.  742,  UNITED 

Syl.  2  (IT,  J13).     Offleial  dnUes 

Approved  in  Houston  v.  EJstea,  36 

though   manner   of   qualification   of 

formity  with  charter,  he  bacoma«  o 

oath  and  giving  bond  which  was  ai 

ByL  fl  (IV,  113).    Official  bond  no 

Approved  in  Pima  Co,   v.  Snyder, 

oaioe  of  princijial  in  official  bond  o 

body  of  bond,  and  he  suhscrihes  oat  I 

ecteri   upon  duties  of  hie  office,  hit 

exonerate  sureties. 

15  Pet.  330-376,  10  L.  759,  GBATIOl 

(IT,  116.)  HiscellaneouB.  Cited 
133  Fed.  335,  Bpeciol  agent  of  gene 
United  States  within  Sev.  St.,  §  5481, 


Syl.  1  (IT,  118).  Accepting  of  dn 
Approved  in  Walker  t.  United  8 
marshal  rendered  accounts  against 
of  deputies,  which  have  been  audit 
long  lapse  of  time  and  after  expirat 
cover  such  sums;  Lynch  t.  United  fi 
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XVI  PETERS. 


IB  Pet.  1-24,  10  L.  865,  SWIFT  t.  TTBON. 

Syl.  2  (IV,  129).    Presumption  of  bona  fide  holder. 

Approved  in  First  Nat.  Bunk  t.  Moots,  148  Fed.  098,  fallowing 
nile. 

Syl.  4  (IV,  130).    Local  Uw  u  rale  of  deeielon. 

Approved  in  Pabst  Brewing  Co.  v.  Thorley,  145  Fed.  120,  determin- 
ing whether,  in  action  for  breach  of  covenant  of  quiet  enjoyment  in 
lease,  defendant  was  reeponaibte  for  eviction  by  act  of  holder  of 
paramonnt  title;  Cudahy  Packing  Co.  t.  Btate  Nat.  Banli,  134  Fed. 
S40,  67  C.  C.  A.  662,  provision  for  payment  of  attorney's  feea  Id 
ease  note  not  paid  at  maturity  does  not  destroy  negotiability;  Tlirea 
States  Lumber  Co.  v.  Blanks,  133  Fed.  iBZ,  60  L,  B.  A.  203,  66  C. 
C.  A.  353,  decisions  of  state  couTts  as  to  what  will  excuse  plaintiff  for 
Booreturn  of  property  replevied,  on  his  failure  in  the  action,  are  not 
binding  on  federal  court, 

Syl.  5  (IV,  133).    Prior  equities — Pre-existing  debt  as  eonsideratioli. 

Approved  In  First  Nat.  Bank  v.  Moore,  148  Fed.  057,  purchaser  of 
note  for  value  before  maturity  is  not  deprived  of  character  of  pnr- 
chaser  in  good  faith  by  proof  that  he  tooli  note  with  knowiedge  of 
sneh  circuDistaiieeH  as  ought  to  put  ordinarily  prudent  man  on  inquiry; 
Gamble  v.  Rural  Ind.  School  Dist.,  132  Fed.  B22,  one  who  obtained 
bond  issued  by  school  district  from  prior  holder  in  payment  for  legal 
services  rendered  and  to  be  rendered  is  bona  fide  holder  for  valuti, 
where  bond  not  due  and  contained  nothing  on  face  to  show  in- 
validity; Tollman  v.  Quincy,  120  Fed.  075,  where  defendant's  nottt 
was  transferred  to  plaintiff  before  matnrity  in  settlement  of  pending 
suit,  plaintiff's  counsel  being  told  that  it  had  been  given  by  maker 
to  payee  in  settlement  of  account  between  them,  plaintiff  was  bonR 
fide  holder;  Birket  v.  Elward,  68  Kan.  290,  74  Pac.  1101,  64  L.  B.  A. 
668,  indorser  of  negotiable  note  taken  as  collateral  security  for  pre- 
existing debt,  there  being  no  new  consideration,  is  holder  for  valua 
and  in  due  course,  and  is  protected  against  claim  of  payment  mad« 
to  original  payee;  Merchants'  etc.  Bank  v.  Ohio  Valley  etc.  Co.,  57 
W.  Va.  630,  SO  S.  E.  SS2,  TO  L.  B.  A.  312,  applying  rule  where  bank 
discounted  note  of  corporation  signed  by  its  president  and  treaaurer 
while  in  bands  of  agent. 

Distinguished  in  Empire  State  etc.  Co.  v.  Trustees  of  Fisher  ft  Co., 
07  H.  J.  Eq.  605,  SO  Atl.  941,  mortgage  given  merely  to  secure  ante- 
cedent debts  is  not  given  "for  value"  within  clause  "e"  in  bank- 
[IM] 
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Notes  on  V.  B.  Beporta.  16  Pet.  E510S 

for  "vftlaable  congiO oration "  within  New  Jeney 

873,  WATKIN8  t.  HOLMAN. 
Vendee  not  tenant  of  vendor. 
t  T.  Minenl  Development  Co.,  130  Fed.  502,  M 
one  holding  two  adjoining  traeta  under  separate 
lion  of  one  and  made  improvementB  thereon  and 
ind  ai  one  tract  to  defendants,  who  leased  it,  sub- 
to  plaintiff  hy  adverse  claimant  was  void  as  to 

Compelling  conveyance  of  land  in  other  state. 
caon  V.  Loehr,  126  Wis.  645,  106  N.  W.  791,  1  h. 
where  parchaaer  in   land   eontraet   conveyed   land 
■eenrity  for  price,  vendor  in  action  on  contract 
lequiiing  vendes  to  pay  amount  secured    or    to 

Ancestor's  land  descends  to  heirs. 
Bep.  1021,  note. 

891,  COCKE  T.  HAL8EY. 
Collateral  attack  on  de  facto  officer. 
aban  v.  Lynch,  S  Alaska,  134,  upholding  appoint- 
er    by    town    council,    members    of     which     were 
I  been  legally  elected;  Powers  v.  State,  S3  Uiis. 

on  disqnaUfleation  of  regular  cirenit  judge,  special 
imoT,  commissioned  to  try  criminal  case,  and  he 
t  oSice,  his  acts  are  valid,  thongh  he  failed  to 

*  BOO,  QOEDON  v.  LONGEST. 

Declaration  determines  amount  in  dispute. 
ler  V.  Boston  etc.  Co.,  145  Fed.  52,  action  on  ease 
I  for  negligence  is  not   removable  though   actual 
be  greater. 

Jurisdiction — Recovery  of  less  than  claim. 
irthy  V,  American  Thread  Co.,  143  Fed.  680,  cir- 
Knalize   plaintiff  for  eolorably   invoking  jurisdie- 
tter  is  shown  at  trial  or  appears  from  declaration; 
[an,  32  Mont.   119,  79  Fac.  698,  arguendo. 

Wrongful  refusal  of  removal  of  cause, 
nal  Life  Ins.  Co.  v.  Langley,  145  Fed.  421,  where 
ition  and  bond  are  filed  in  time  in  state  eonrt, 
of  record  filed   la   federal   court,  tatter   court  ae* 
rithout  state  court  order  transferring  cause. 
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1«  Pet.  lSE-3ie  Notes  on  XJ.  6.  Baporti.  '  IM 

16  Pet.  182-1B5,  10  L.  930,  H0B80N  t.  HcABTHU& 

S7L  5  (IV,  ISS;.    Belief  nnder  geoerkl  prater. 

Approved  is  Loekhsrt  t.  Leed*,  195  U.  S.  437,  M  L.  SM,  2E  Bnp. 
Ct.  76,  bill  ii  rafflcient  to  entitle  aompUinBnt  to  treat  legal  holdeia 
of  mine  aa  tnuteee  ex  inalefieio,  and  to  reeover  from  them  materUIa 
taken  from  mine,  where  it  arera  title  aeqnired  under  relocation  mad* 
pnnnant  to  frandnlent  eonapiracy  with  complainant'!  partner. 

16  Pet.  198-202,  10  L.  93B,  UNITED  STATES  v.  HANSON. 

Syl.  4  (IV,  180).    FoiCB  of  anrreyor  general'a  eertiflcatea. 

Approved  in  United  State!  t.  Montana  Lumber  ote.  Co.,  196  U.  8. 
57S,  49  L.  605,  25  Sup.  Ct.  367,  private  anrvey  ia  inadmiaaible  In  evi- 
denee,  In  aetion  by  Suited  Statea,  to  recover  valaa  of  timber  ent 
from  nnanrveyed  landa,  to  ahow  that  land,  when  surveyed,  will  ba 
within  railroad  grant. 

16  Pet.  291-30S,  10  L.  968,  UNITED  STATES  v.  ELIA80N. 

Syl.  3  (IV,  169).    Exeentive  may  make  army  rales. 

Approved  in  United  States  v.  Hardison,  139  Fed.  422,  oath  taken  hj 
distiller's  surety  with  reference  to  his  qualiBcations,  before  deputy 
collector,  was  an  oath  taken  in  eaae.  in  which  law  of  United  Statea 
authorizes  oath  to  be  adminiitered,  within  Rev.  St.,  f  539S,  defining  per- 
jury; Peters  v.  United  States,  2  Okl.  123,  33  Pae.  1033,  fals«  swearing 
before  register  of  land  office  in  contest  ia  poniBbable  aa  perjniy  nnder 
Bev.  St.,  i  S392. 

16  Pat.  303-314,  10  L.  973,  AMIS  v.  SMITH. 

Syl.  3  (IV,  170).    Defects  in  final  process  not  assignable  error. 

Approved  in  King  v.  Davis,  137  Fed.  233,  where  petitioner  applying 
to  vacate  judgment  in  ejectment,  not  party  to  action,  ia  in  possession, 
and  would  be  illegally  diaturbed  by  execution  of  writ  of  possession, 
■he  is  entitled  to  order  directing  marshal,  in  executing  writ,  to  leavs 
her  posseasion  undisturbed. 

Syl.  4  (IV,  170).    Interest  on  judgment. 

Approved  in  McNeiU  v.  Durham  eta.  B.  Co.,  138  N.  C.  4,  60  8.  E. 
499,  nnder  Code,  I  S30,  Jadgment  beara  interest  though  it  eontaius  bo 
provision  to  that  effect. 

18  Pet.  3tS,  316,  10  Ii.  977,  GIBSON  v.  CHEW. 

SyL  1  (IV,  172).    Federal  courta— Suits  by  aasigneo. 

Approved  in  Utab-Nevada  Co.  v.  De  Lamar,  133  Fed.  128,  66  C.  C. 
A.  179,  federal  court  bas  no  jurisdiction  over  suit  by  asaignee  of  orKi 
eontract  to  recover  money  due  thereon  unless  record  shows  it  MuU 
kaTa  bMB  aaintaiaad  in  aoeh  court  hf  Msignoi. 
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U  Pet.  36T-S1S  NotM  ou  V.  B.  Beporta.  IM 

B7I.  9  (IT,  181).    SUtes— Bepesb  b^  inpUeaUon. 

Approved  In  City  of  Wiehita  v.  Old  Colony  Tnwt  Co.,  182  Fed-  MS, 
66  C.  C.  A.  19,  holding  Kansas  Oen.  St.  1S68,  e.  23,  art.  8,  i  74,  giving 
telegraph  companies  right  to  put  pole*  in  roada  and  atreeta,  by  act  of 
16S1,  proriding  for  incorporation  of  cities  of  first  elasa ;  Tootle 
V.  Kent,  12  OU.  699,  78  Pae.  318,  Code  Civ.  Proc,  1  36,  retating  to 
place  of  trial,  is  not  abrogated  bj  28  U.  S.  Stat.  21,  c.  &,  S  3,  author- 
idng  Bupreme  eourt  to  designate  judge  to  try  eaae  when  judga  of  dia- 
triet  haa  been  of  counsel  in  case. 

16  Pet.  367.4S1,  10  L.  997,  MABTIN  t.  WADDELL. 

Syl.  6  <IT,  185).    Title  to  landi  nnder  navigable  waters. 

Approved  in  Commonwealth  v.  Boston  Terminal  Co.,  185  Mass.  S83, 
TO  N.  E.  126,  nnder  Acta  1896,  p.  520,  c.  516,  creating  Boston  Terminal 
Company,  eompnnj  eonid  not  avoid  payment  of  landa  of  state  below 
tide  water,  condemned  by  it  and  embraced  within  street  eztensions; 
Crawford  Co.  v.  Hathaway,  67  Neb.  3S1,  108  Am.  St.  Bep.  6GS,  93  N. 
W.  789,  discussing  riparian  Tights;  Taylor  v.  Commonwealth,  102  Tn. 
765,  102  Am.  St.  Bep.  865,  47  B.  £.  878,  nnder  Code  1887,  j  1338,  title 
to  bed  of  navigable  river  between  low-water  mBrk  and  line  of  navi- 
gation is  in  state  and  not  in  riparian  owner. 

(IT,  184.)  Miscellaneous.  Cited  in  City  of  Pravidenee  v.  Com- 
atock,  27  B.  I.  656,  6S  Atl.  314,  where  municipal  corporation  owns  land 
in  fee  and  has  been  oasted  from  possession,  ejectment  is  proper  to  es- 
tablish title  and  recover  possession,  thongb  land  is  covered  by  tide. 

16  Pet.  435-450,  10  L.  1022,  DOBBINS  v.  COMMIS3I0NEBS  OF 
EBIE  COUNTY, 

Syl.  10  (IT,  192).    State  Ux  on  federal  officer. 

Approved  in  South  Carolina  v.  United  States,  199  U.  B.  452,  466, 
50  L.  266,  272,  26  Sup.  Ct.  110,  United  States,  nnder  internal  revenue 
laws,  may  exact  liquor  license  from  dispensing  agents  of  state  which 
has  taken  charge  of  liquor  business;  Mosely  v.  State,  115  Tenn.  57, 
59,  86  S.  W.  716,  interest  on  United  States  bonds  is  not  taxable  by 
state  on  being  paid  into  hands  of  bondholder. 

16  Pet.  495-512,  10  L.  1044,  CABPENTEB  v.  PBOVIDENCE-WASH- 
INQTON  INS.  CO. 

Syl.  3  (IT,  197).  Payment  of  mortgagee's  insurance — Assignment 
Of  debt. 

Approved  in  Baker  t.  Monumental  Sav.  etc.  Assn.  58  W.  Ta.  413, 
112  Am.  St.  Bep.  1000,  52  B.  E.  405,  3  L.  B.  A.  (N.  8.)  79,  where 
owner  of  realty,  subject  to  trust  deed,  sells  same,  reserving  vendor's 
deed,  and  trust  creditor  insures  in  owner's  name  without  knowledga 
of  conveyance,  and  on  fire  occurring  insurer  pays  whole  trust  debt. 
It  is  entitled  to  assignment  thereof;  Bunbraek  v.  Neall,  55  W.  Ta. 
575,  47  8.  E.  307,  where  creditor  secured  by  trust  deed  procnred  in- 
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<n  V.  S.  BepoiU.  16  Pet  5SS-S38 

own  bsnefit,  trust  debter  eaimot  nqniri 

'  insuraoee  moDeya. 

lentation  mskes  policy  votd&bla  only. 

Fe  Assn.  t.  Austin,  112  Fed.  101,  whara 
be  iocDntestable  after  three  yean  and 
force  until  delivered  to  insured  whil« 

here  it  was  delivered  and  held  for  over 
delivered  when  iniuTed  in  good  health. 

:tion— Notice  of  other  jDanrance, 
y.  New-Zealand  Ina.  Co.,  138  Fed.  499, 
in  policy  that  It  waa  void  if  proper^ 

f  inauier,  oral  evidence  ii  admissiblfl  to 

lorBcment  by  agents  of  payment  of  loM 

pinion  In  Atlas  Bed.  Co.  t.  New  Zealand 
ty  bolding,  under  stipulation  in  policy, 
incumbered  without  consent  of  Insurer, 
■how  knowledge  at  time  of  indorsement 

to  mortgagees, 
□tice  of  other  insurance  InsnfBcienL 

German  etc.  Ins.  Co.,  5S  W.  Ta.  350, 
able  where  no  written  application  made 
iformation  as  ts  title  bnt  inserts  u 
1  those  given. 

[ILLS  T.  BBOWN. 
[ives  no  jurisdiction, 
derson,  145  Fed.  319,  denying  jarisdle- 
roceeding  to  restrain  trustee  from  mak- 
ihruptcy  sale,  and  to  compel  execution 
ty  to  petitioner  to  compel  specific  per- 
tlating  to  sale  of  land  between  petitioner 
',  143  Fed.  961,  time  within  which  writ 
ir  26  Stat.  S29,  |  11,  cannot  l>e  extended 

AUEAN  V.  BrLLCa 

ion  of  contracts — IntenL 

T,  141  Fed.  305,  construing  contract  to 

's  interest  in  three  hundred  and  twenty 
per  acre  as  providing  for  sale  of  an 
$14  for  each  acre  in  entire  tract.     Baa 
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15  Pet.  S39-S74  NotM  on  U.  8.  Reports  SW 

67L  8  (ly,  207).     Buietf  eontrketi  itrietl;  eonatmed. 

Approved  in  Swift  v.  Jonea,  13S  Fed.  438,  where  eaatraet  emjUojia^ 
defendant's  son  bs  plaintiff's  broker,  which  was  signed  by  defend- 
ant as  gnarant'or,  required  son  to  give  bond,  and  plaintiff  sent  son 
blank  application  for  bond,  which  latter  signed  and  returned  t» 
plaintiff,  bnt  latter  failed  to  get  bond  nntil  after  son's  defaleatioDr 
defendant  not  liable.     See  9S  Am.  St.  Bep.  814,  note. 

16  Pet.  639-674,  ID    L.    1060,   PBIGQ    ▼.    COMMONWEALTH    OP 

PENNSTLVAKEA, 

S7I.  7  (IT,  208).    Construction  of  constitutional  provisions. 

Approved  in  Ex  parts  Anderson,  46  Tex.  Gr.  380,  81  8.  W.  970, 
e!t7  eonrt  has  no  jurisdiction  to  try  accused  for  violation  of  atat* 
penal  statute. 

8jL  19  (IV,  211).    Oovemment  most  perform  constitutional  dutin. 

Approved  in  Ex  parte  Bi^ins,  134  Fed.  415,  422,  upholding  indict- 
ment for  conspiracy  to  lynch  negro  citizen. 

S7I.  23  (IV,  213).    Federal  law  supersedes  state. 

Approved  in  Davis  v,  Cleveland  etc.  By.  Co.,  146  Fed.  409,  ear* 
owned  by  railroad  and  delivered  by  it  loaded  to  other  companies  to 
be  used  in  transportation  to  other  states,  are,  until  returned,  instni- 
mentalitiea  of  interstate  commerce,  and  not  subject  to  taxation  in 
state  where  carried  by  other  companies. 

Syl.  2S  (IT,  B13).    Means  to  accomplish  required  end  presumed. 

Approved  in  Ex  parte  Biggins,  134  Fed.  410,  upholding  indictment 
for  conspiracy  to  lynch  negro  eitixen. 

Syl.  26  (IT,  213).    Contemporaneous  construction  of  statutes. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Cr.  390,  81  S.  W.  987,  city- 
court  has  no  jurisdietioiL  to  try  accused  for  violation  of  state  penal 
statute. 

Syl.  28  (IT,  215).     Enforcement  of  federal  law  by  state  officersL 

Approved  in  Dallemagne  v.  Moisan,  197  C  S.  174,  4S  L.  711,  25 
Sap.  Ct.  422,  state  police  officer  may  make  arrest  ^in  requisition  of 
foreign  consul  charging  seaman  on  veasel  of  consul's  nation  witk 
insubordination,  conformably  with  treaty. 

Syl.  32  (IT,  215).    Limits  of  state  police  power. 

Approved  in  United  States  v.  Moore,  120  Fed.  633,  denying  fcderaT 
jurisdiction  to  punish  conspiracy  to  intimidate  citizen  of  United 
States  to  prevent  him  from  establishing  miners'  union  in  a  state,  in 
tnrtberaaee   of   which  defendants  assaulted   such  citizen. 

Distinguished  in  dissenting  opinion  in  Allen  v.  Beed,  10  Okl.  157,  6S 
Pae.  877,  majority  holding  void  Stat.  1803,  c  23,  relating  to  chang- 
ing of  county  seats  in  territory  as  inconsistent  with  act  of  Cougresa 
1893,  33   10,   14,  providing  for  opening  of  Cherokee   Outlet   to   settle- 
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{    li&bility. 

it.  B.  Co.,  194  V.  & 
it  without  jurisdiction 
It  death  by  wrongful 
itie  Coast  Line  B.  B. 
8.  E.  8T0,  provision 
gful  dsftth  barred  in 
olina  ttstnte   in  thia 

mg«a — ProfltJ. 

sobs,   15   Okl.   500,   82 

9  as  damages  for  loM 

1,  73  Pac.  31S,  allow- 
Derchaiit  by  wrongful 
store;  Cbiaholm  etc 
77  8.  W.  1064,  aUow- 
Bnted  bracket!  whicb 

.DEN. 
tj. 


of    lOBB. 

8   Fed.    660,    appljing 

r  nigbt   struck   dredg* 

'.  LINN. 

I   to   one   defendant. 

.all,  133  Fed.  724,  69 
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1  How.  118-197 


Notes  on  U.  B.  Beports. 


1  How.  118-134,  11  L.  60,  UOBBIS  ▼.  NIZOK. 

S7L  2    (rV,  228).    Uortgages— Deed  Bbsolate— Burdea  of  proof. 

Approved  in  Liskej  v.  Snj^der,  56  W.  Va.  623,  40  &  E.  920, 
where  mortgagea  obtained  releaae  of  eqaitj  of  redemption  from 
mortgagor,  burden  is  on  him  to  ahow  good  faitb  and  that  he  paid 
what  property  waa  worth. 

1  How.  134-152,  11  L.  7S,  BANE  OF  DNITED  STATES  T. 
BEVBBLT. 

Syl.  1  (17,  220).    Bea  adjudieata. 

Approved  in  Georgia  B.  k  Banking  Co.  ▼.  Wright,  132  Fed. 
916,  decision  of  Georgia  rapreme  coort  in  suit  between  atate  and 
corporation  that  charter  created  contract  limiting  tas  rate,  con- 
cludes   that   state   in   aubaequent   snit    involving   taxea    for   different 

1  How.  1S3-160,  n  L.  83,  LLOYD  ▼.  HOUGH. 

S7I.  1  (IV,  231).    Use  and  occupation  where  posaeraion  adrerae. 

Approved  in  Chicago  Term.  B.  B.  Co.  y.  Winslow,  210  El.  171, 
74  N.  E.  817,  where  defendant  was  in  poseession  as  soeceaaor  nnder 
contract  with  plaintiff's  grantor  after  she  had  parted  with  title, 
action  of  aMumpait  by  plaintiff  for  ase  and  occupation  nnder  U- 
eense  which  waa  diamimed  ia  not  bar  to  ejectment. 

1  How.   161-189,   11  L.  88,  McKNlQHT  t.   TATLOE. 

87L  1   (IV,  231).    Laches  as  bar  to  equitable  relief. 

Approved  in  Patterson  v.  Hewitt,  11  N.  M.  18,  68  Pae.  556,  B5 
L.  B.  A.  658,  refusing  to  enforce  rights  accruing  under  verbal  agraa- 
ment  as  to  location  of  miniug  claims  after  lapse  of  eight  years. 

1  How.  169-188,  II  li.  89,  BELL  y.  BBUEN. 

8yl.   1   (IV,  233).     Lex  loci   governa   letter  of   credit.' 

Approved  in  Nashua  Bav.  Bank  v.  Sayles,  184  Mass.  622,  100 
Am.  St.  Bep.  573,  60  N.  E.  310,  arguendo. 

Syl.  6    (IT,  235).    Constrnction  of  letters  of  credit. 

Approved  in  Swift  y.  Jones,  135  Fed.  438,  where  contract  em- 
ploying defendant's  sou  as  plaintiff's  broker,  signed  by  defend- 
ant as  guarantor,  required  sou  to  give  bond  with  company  to  b« 
selected  by  plaintiff,  and  latter  sent  son  application  for  bond,  which 
son  signed  but  plaintiff  failed  to  get  bond  until  after  defalcation, 
defendant  not  liable  as  guarantor. 

1  How.  189-107,  11  L.  97,  BOWMAN  v.  WATHEN. 
SyL   1    (IV,  236).     Laches  not   dependable   on    limitation   statute 
Approved  in  Orimn  v.  Caldwell,  72  Ark.  456,  81   8.  W.  613,  hold- 
ing bill  by  heirs  to  vacate  sale  of  lands  of  decedent  barred  aflar 
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)tei  on  U.  6.  BeporU.  J  How.  202-241 

I,  where  purchaser'!  Intereat  had  beea  sold 
are  and  land  eonvejr»d  to  othera, 

lOE,  McCLtJEfl  ▼.  KINQSLAND. 
blie  use  prior  to  patent. 
ra  V.  Lake  Saperior  eto.  Co.,  149  Fed.  9SS, 
itented  dredge  from  one  holding  under  li- 
flnt  asaignable  to  be  liable  for  royalties 
I  Car  Co.  V.  Hansen,  137  Fed.  409,  410,  41S, 
'2,  employer  not  Tested  with  propertT-  right 
le  and  to  patent  therefor,  but  only  to  ii- 

inrention. 
>r  nse  avoiding  patent 

▼.  Eeeles,  138  Fed.  914,  where  different 
>  use  device  pubhcly  as  nonpatented  article 
,n  before   application   for   patent   therefor, 

18,  JEWELL  ▼.  JEWELL, 
ilarationa  of  decedent  U  to  pedigree. 
V.  Bt.  Louis  etc.  Trust  Co.,  Ill  Uo.  App. 
issue  of  eommoo-lsw  marriage,  evidence  of 
atioDB,  made  not  in  presence  of  wife,  that 
Hible,  but  evidence  that  he  conducted  him- 
:n    as   tingle   man   was   inadmissible. 
irspaper  articles  aa  evidence  of   marriage. 
V.   Perry,    197   Mo.    543,   95    S,    W.   206,    on 
marriage,   declarations   of   alleged   husband 
are  admiHsible  to  disprove  marriage. 

5,  BANK  OF  THE  METBOPOLIS  v.  NEW 

n — Current  accoonta  between  banks. 

Nat.  Bk.  T.  McWUllams,  9  Okl.  SOI,  00 
receives  from  correspondent  check  iodorsed 
litb  permits  existing  indebtedness  to  remain 
if,  it  is  entitled  to  proceeds  of  such  check 
igb  cbeck  not  actually  collected  nntil  after 

bank;  Oanison  t.  Union  Trust  Co.,  139 
W.  982,  70  L.  B.  A.  615,  where  state  bank 

draft  for  collection  and  latter  sent  it  to 
Uected  it  and  credited  to  account  of  lav- 
ad  savings  bank,  private  bank  had  lien  on 
ion  did  not  reach  savings  bank  nntil  after 
tal  Nat.  Bank  v.  First  Nat.  Bank,  84  Miaa. 
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1  How.  241-300 


110,  30  So.  ISO,  where  bank  lor 
CDlIection  under  geoetal  indorse! 
Bends  them  to  third  b&nk,  axtd 
correspondent 'i  aceonnt  without 
it  need  not  again  aeconnt  to  ini 
opinion  in  Callaham  t.  Bank  of 
296,  majority  holding  where  banli 
to  third  person  in  absence  of  i 
applied  deposit  in  eztingnisbmen 
bank,  bank  liable  to  depositor  fo 
426,  428,  note. 


1  How.  241-2 


,  11  L,  117,  McK] 


87I.  8  (lY,  246).  TreHpasa  on 
Approved  in  dissenting  opinion 
B.  Co.,  J94  U.  B.  134,  48  L.  906, 
federal  court's  jnriBdictiou  over  < 
bUity  for  death  by  wrongful  act, 
V,  Desmond,  129  Fed.  4,  63  C.  1 
asked  show  that  gravamen  of  act 
factured  ont  of  tree*  wrongfollf 
land  by  defendant,  and  that  pnr; 
of  lumber,  action  is  transitoiy. 

1  How.  250-264,  11  L.  120,  UNIl 
Syl.  1  (rV,  247).  Sureties  on 
Approved  in  First  Nat.  Bank 
406,  407,  409,  66  L.  E.  A.  T77, 
for  one  jear  and  had  falsified  a 
to  show  false  credit  on  depositor': 
ilefendant's  entering  into  bond  e 
time,  surety  not  liable. 


1   How.   277-21 


,  11  L.  130,  IN 


(IT,  249.)     Unqnalifled  discharg 

Approved  in  In  re  Schwaningei 

une  debt  and  no  assets  may  becom 

1  How.  290-300,  11  L.  135,  WIL 
8yl.  2  crV,  252).  AdmissibUit; 
Approved  in  Brown  t.  Harkins 
action  by  distiller  to  recover  i 
imposed,  evidence  that  plaintifF's 
to  revenue  agent's  office  and  wai 
of  erimiual  case  against  plaintiff 
in  revenae  agent  '■  office,  does 
•ontenta. 
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3N  -v.  KINZIB. 
lontrsclB — CbftDge  of  lemsdy. 
an  Paper  Co.,  140  Fed.  391,  392, 
p.  27,  repealiDg  Gen.  St.  1SS9, 
on  Btoek  holder 'a  individual  lia- 
tracts;  tijen  y.  Kniekerbocker 
■  Ud.  Qeo.  Araem.  1904,  p.  179, 
jr  to  enforce  atockholder'a  lia- 
uitj,  ii  void  aa  -against  eieditora 

Lamb  T.  Powder  Eiv.  etc.  Co., 
,  65   C.  C.  A.   670,  holding  void 

106,  as   amended  in   1899,   pre- 

actions  on  judgmeote  of  other 
tiieh  had  accrued  more  than  six 
ictioQ    on   judgment,   as    applied 

pasBBge;  Qaffne^  v.  Jones,  39 
7,  p.  52,  c.  39,  limiting  time  of 
lid  as  to  judgment  in  tort  ren- 
d  V.  Boss,  3S  Wash.  629,  631, 
150,  limiting  time  of  judgment 
oveied  sfter  ita  passage  on  note 
igan  T.  Ollchrist,  131  Wis.  344, 
ilty  of  wrongdoing  because  he 
ibility  validljT  hypothecated  by 
ng  hy  him,  beeause  he  has  no 
1  jield  anrplua  for  trust  fund. 
eontracta — Changing  redemption, 
p,  195  U.  8.  19,  49  L.  73,  24 
!  March  22,  1872,  §  30,  requiring 
nuit  be  taken  out  within  apeci- . 

for  redemption,  as  applied  to 
ch  y.  Cross,  140  Cat,  033,  106 
ilding  Code  Civ.  Proc,  g  702, 
e  of  redemption  of  realtor  from 
dgments  existing  at  time  of  ita 

194  v.  S.  422,  425,  420,  48  L. 
;ng  Cal.  Code  Civ.  Proc,  S  702, 

for  redemption  and  rate  of  in- 
ks applied  to  purchaser  at  for«~ 
Lm.  St.  Sep.  38,  29,  30,  note. 
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n  HOWABD. 

t  How.  9-29,  11  It  15B,  McNTJTT  v.  BLAND. 

S7L  1  (IV,  SeS).    Federal  jurisdietiDD — Soit  in  name  of  offleer. 

Approved  in  United  Blatea  t.  Barrett,  135  Fed.  193,  194,  aetion 
on  bond  of  contractor  for  government  work  brougbt  under  28  Stat. 
278,  c.  280,  in  name  of  United  States,  is  not  within  federal  jnriadic- 
tion  nnlcBS  reqnioite  citisenahip  and  amount  in  controversy  ihown; 
United  Statea  v.  Churchyard,  132  Fed.  83,  federal  court  haa  juria- 
diction  over  suit  by  United  States  on  bond  of  contractor  given 
pursuant  to  28  Stat.  278,  e.  2B0,  t  1,  irrespective  of  citizenship 
of  parties  or  amount  in  controveny.    See  101   Am.  St.  Bep.  171, 

2  How.  *3-fl0,  11  L.  172,  SHBTVEB  y.  LYNN. 

Syl.  4  (IV,  276).    Judicial  sale — Application  of  Interested  puty. 

Approved  in  County  of  Logan  v.  McKinley  etc.  Trust  Co.,  70 
Neb.  405,  97  N.  W.  644,  where  decree  in  foreclosure  by  its  terms 
erroneoQsly  denies  to  owner  of  eqnity  of  redemption  time  to  re- 
deem allowed  by  law,  he  cannot  attack  decree  by  objecting  to  con- 
firmation of  sale. 

2  How.  66-72,  11  L.  181,  BURKE  v.  McKAT. 

Syl.  3  (IV,  278).  Notary— Notice  of  dishonor  of  notei 
.  Approved  in  Schofield  v.  Palmer,  134  Fed.  7S5,  arguendo. 
2  Haw.  127-202,  11  L.  205,  VIDAL  v.  OIBARD. 

Syl.  2  (IV,  282).    Corporation  may  take  trust. 

Approved  in  State  v.  Higby  Co.,  130  Iowa,  72,  106  N.  W.  383, 
corporation  organized  to  own,  buy,  sell  and  handle  realty  and 
to  act  as  trnstee  for  shares  in  its  own  stock  for  any  person,  conld 
hold  its  own  shares  as  trustee  for  benefleiaries  named  by  donor; 
Steams  v.  Newport  Hospital,  27  B.  I.  316,  62  AtL  135,  where 
under  special  act  of  incorporation,  hospital  aathoriied  to  take  and 
hold  realty  to  be  used  in  care  of  sick  conld  accept  trust  daviM 
to  apply  property  for  that  purpose. 

Syl.   3    (IV,    283).     Corporations— Taking    trust    property. 
Approved  in  Panfoith  t.  Osbkosh,  119  Wia.  281,  97  N.  W.  205, 
arguendo. 

[206] 
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Notei  on  TJ.  S.  Beporti.  2  How.  202-2M 

Charitable  naea — EnfoTcement — iDdefiaiteneu. 
By    y.   Lovenberg,   35   Tex,    CiT.   211,   79   S.   W, 

to  be  used  in  organiEing  and  niBintainiiig  home 
Ion  of  unfortunate  widows  and  orphanB  of  eer- 
>id   beeaoBe    claaB   is   too   indefinite;    diasenting 

V.  Oshkosh,  119  WIb.  290,  97  N.  W.  268,  ina< 
'  of  alienation  not  suBpendcd  where  trustee*  of 

authority    to    sell    aod    convey    complete    title. 

Equity  jurisdiction  inherent  In  charity  caaes. 
t  V,  Saunders,  121  Iowa,  B4,  100  Am.  St.  Bep. 
upholding  bequest  to  tniBtee  named  for  benefit 
iven  by  her  to  such  objects  and  persons  as  she 
laistance;   Snider  t.   Snider,  70  S.  C.  561,  106 

0  8.  E.  506,  bequest' to  institution  which  took 
ration   of   charter   aud    renewal   not   invalid   be- 

waa  unincorporated  Bociety. 

Charitable  ubcb — Inquiry  as  to  validity, 
id    V.    Tomlinson,    73    N.    H.    58,    59    Atl.    379, 

1  follow  advice  and  abide  by  result  of  prayers 
e  healer  precludes  recovery  for  damages  for 
g  opinion  in  Stewart  v.  Wright,  147  Fed.  341, 
party  induced  to  enter  into  fraudulent  footrace 
gered  by  him. 

I*   236,  CHAPMAN  v.  FORSYTH. 
Bankruptcy — Fiduciary     debts — Conversion   by 

rford  V.  Burke,  1S5  U.  B.  1S9,  49  L.  152,  25 
its  created  by  fraud  of  bankrupt  while  he  was 
in  fiduciary  capacity  are  excepted  from  opera- 
y  Act  of  189S,  c.  541,  9  17,  subd.  4;  Barrett 
304,  discharging  bankrupt  arrested  in  action  to 
jroperty  where  it  is  not  sliown  embezzlement 
ing  in  fiduciary  capacity  bo  as  to  prevent  dis- 
:y  to  be  release  of  debt;  In  re  Harper,  133 
Tuptcy  Act  1898,  e.  541,  §  17,  cL  4,  does  not 
'.  private  corpora tions  from  debts  created  by 
,n  fiduciary  capacity;  Boyd  v.  Agricultural  las. 
t2,  76  Pac.  090,  ageot  who  owes  his  principal 
ly  debtor  within  Bankruptcy  Act  1898,  c  341, 
«  V.  licCracken,  60  N.  J.  Eq.  205,  60  Atl.  333, 
implied  understanding  on  conveyance  of  land 
operation   of    bankruptcy   discharge. 
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8  How.  210-284 


Byl.  S  (TV,  301).    Banki 


Distin^ished  in  Field  t. 
436,  94  N.  W.  SIS,  BuecesB 

ft^inBt    bankrupt  '■    vatate, 
than  fldaeiarr,  debt,  and  t! 


11  Ll  23 


t  Ebw.  210-23 
ADKEL. 
S7I.  2  (IV,  302).  Admi 
Approved  in  United  8ta 
SS  Sap.  Ct.  46,  admiralty 
libel  in  rem  agaiiut  vessel 
standing  in  water  thongk , 
No.  36,  144  Fed.  934,  tbh 
vaten  eoctrary  to  30  Sta 
vided,  though  aet  vaa  wit 
inatructiona  of  owner;  Th 
ia  liable  for  injnry  to  hei 
withstanding  provision  of 
of  tow  J  The  W,  G.  Maaon 
longing  to  same  owner  W' 
■neh  owner  and  matter  of 
but  aa  to  own  movementi 
master,  rear  tug  not  liabl 
fanlt  of  leading  tng;  The 
tortious  acts  of  member  of 
thongb  committed  witbont 

S  How.  23S-241,  11  L.  ts: 
Sj'I.  8  (IT,  30S).  Behet 
Approved  in  In  re  McCa 
hearing  of  order  eonllrmin 
for  appeal  therefrom  not: 
Klein  v.  Sonthern  Pac.  Co. 
new  trial  in  eirenit  court 
earrr  matter  over  to  nexl 
to  then  bear  and  dispose 

S  How.  263-284,  11  L.  261, 
Sfl.  2  (IV,  310).  Amen 
Approved  in  Elliott  v.  ( 
Kent  of  verdict  bj  conrt  t 
by  affidavits  of  jurors  th 
Aonld  ba  computed  on  an 
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ts.  S  How.  884-3U 

CHAUBEBa 

SRtoppeL 
'  Creek  Oil  ete.  Co.,  140 
)Ter  iDit  hy  defendant 
,0  determine  entire  con- 
igea  tot  taking  oil  from 
1  in  part  of  estoppel  in 


,  498,  probate  eoart  kas 
erty  of  reiident  realtjr 
wa7(  Franklin  Union  w. 
8,  77  N.  E.  180,  defect 
leprive  eourt  of  jar  is  die- 
ion;  O'Brien  T.  People, 
lis,  that  tennB  of  itrike 
f  petition  ia  no  defenae 
junction. 

risdictional  facta  proven. 
Portner,  131  Fed.  59,  «S 
or  corpora  tioa  by  atate 
lly  attackable  on  ground 
rporation'a  person;  Cobs 
.  133,  where,  after  luit 
Ecna  of  different  atatea 
ited  to  transfer  its  juria- 
to  federal  eonrt,  which 
aaseta,    decree  not  aol- 

8  only  for  frand. 

Ll.  169,  471,  85  Pae.  710, 

attack — Inferior  courts, 
s,  149  Fed.  639,  where, 
>t,    he    applied    for     dia- 

ie  not  collaterally  at- 
proceeding  against  bank- 
r,  10  Idaho,  358,  78  Pae. 

trust  in  lands  sold  at 
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t  How.  378-454  Note*  on  U.  8.  Beports.  SV> 

S  How.  376-383,  II  L.  306,  CATTS  ▼.  PHALEN. 

Sjl.  1  (rv,  342).    Lottery — BecoTerj  o(  priio  fnndnlentlj  won. 

Approved  in  Stewart  t.  Wright,  147  Fed.  332,  affirming  Wright 
▼.  Stewart,  130  Fed.  ft2S,  where  there  wu  eongpiracy  to  defrand 
plaintiff  hf  means  of  fake  footrace,  and  plaintiff  bet  monej  on 
nnderatanding  that  raeo  waa  fixed  for  him  to  wis,  he  majr  reeover 
his  money. 

Denied  In  dissenting  opinion  in  Stewart  ▼.  Wright,  147  Fed.  344, 
majority  holding  when  there  was  eonspiraey  to  defiand  plaintiff 
by  means  of  fake  footrace  and  plaintiff  bet  money  on  noderstand- 
ing  that  race  was  flsed  for  him  to  win,  he  may  recover  Sis  money. 

Syl.  1  (IT,  343).    Lotteries— Frand  by  winntfr. 

Approved  in  In  re  Arnold,  133  Fed.  792,  creditors  of  bankmpta 
who  advanced  money  to  them  on  strength  of  frandolent  repreaen- 
tations  that  they  were  solvent  and  earning  enough  to  pay  stipulated 
weekly  interest,  may  prove  claims  is  bankruptcy  though  tkey  knew 
and  intended  that  money  was  to  be  used  in  gambling, 

t  How.  363-391,  11  U  308,  DADE  v.  IBWllf. 
8yL  S  (IV,  344).    Equity — Adequacy  of  remedy  at  law. 
Approved   in   Allen  ▼.   Myers,   1   Alaska,   117,  after   applicant   for 

patent  has  once  initiated  proceedings  in  land  offlee  under  Bev.  St., 

li  2326,  2326,  suit  to  quiet  title,  not  in  any  way  connected  witb 

patent  proceedings,  cannot  be  maintained. 

S  How.  392-395,  11  L.  312,  MINOB  v.  TILL0T80H. 

Syl.  1  (rv,  345).     Mattera  reviewable  on  appeal  or  error. 

Approved  in  Coulter  v.  B.  F.  Tbompson  U  Co.,  142  Fed.  708, 
it  is  not  province  of  court  to  instruct  Jury  as  to  which  elaas  of 
testimony  on  iasne  of  fact  is  entitled  to  greater  weight;  J.  W. 
Bishop  Co.  T.  Slielhorse,  141  Fed.  648,  applying  principle  ia  actioa 
against  master  for  wrongful  death. 

2  How.  426-454,  11  L.  326,  LAWBENCE  r.  UeCALMOT. 

8yL  1  (IT,  347).    Guaranty  liberaUy  constmed. 

Approved  in  Swift  v.  Jones,  135  Fed.  438,  when  contrast  of 
guarantor  employing  defendant  '■  son  as  plaintfff  's  broker,  signed 
by  defendant  as  guarantor,  provided  for  bond  in  company  selected 
by  plaintiff,  and  latter  presented  application  for  bond,  wbieb  son 
signed  but  plaintiff  did  not  get  bond  until  after  defalcation,  de- 
fendant not  liable  on  guaranty. 

8yL  4    (IV,  349.)     Valuable   consideration  good  though  nominal. 

Approved  in  Driseoll  v.  DriscoU,  143  Cal.  S33,  77  Pac.  473,  ap- 
plying principle  to   assignment  of  property  from  father  to   daughter; 
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n  U.  S.  Beporti.  2  How.  497-581 

L3S  Mich.  GIB,  110  Am.  Bt.  Bep.  32», 
BS7,  Binee,  under  deed  from  father  to 
affection,  daughter  eoald  not  enforce 
tor  would  pay  otF  an  cumb  ranee,  aha 
aim  of  mortgagee  as  against  father'! 

pajr;  Bahrer  v.  Baldwin,  137  Mich. 
Dntraet  of  guaranty  reeitsB  eonsidera- 
ia  neeesBBrj  to  bind  guarantor;  Wat- 
1,  64  8.  E.  38,  5  L.  B.  A.  (N.  8.)  1194, 
'ecited  connideratioQ  of  tl,  executed 
;iick  for  certain  price  within  certain 
deny   option   based   on    valuable   eon- 

Bep,  SOS,  note. 

0UI8VILLE  ETC,  H.  E.  CO.  r.  LET- 

tion — Corporation   eitizen   of  state  of 

Tington,  lee  U.  8.  GSfl,  49  t.  609,  tS 
t  BtoekIioId«rs  of  corporations  are  citi- 
t  doea  not  preclude  them  from  asaert- 
\o  BDBtaln  federal  jarisdietion  of  suit 
ikholders;  Thomaa  t.  Ohio  State  Vnt- 
10,  49  L.  164,  25  Sup.  Ct.  24,  allega- 
tmatees,  is  eitizen  of  and  domiciled  in 
s  of  that  state  with  power  to  Bue  and 
ow  body  is  Ohio  corporation;  United 
ator  etc.  Co.,  142  Fed.  253,  applying 
eut  of  rebates  where  one  corporation 
>y  officers  and  stockholders  of  another; 
iBT,  133  Fed.  117,  66  C.  C.  A.  179, 
!Dt  of  corporation  creates  no  presump- 
ime  state  as  eorporation,  for  purpose 
*B    jurisdiction   in    snit   by   OT    against 

Cited  in  Murray  v.  Farrell,  B  Alaska, 
indebted  in  Montana  and  before  debt 
ired  to  Alaska,   in  suit  in  latter  place, 

URWELL  V.  CAWOOD. 

it's   debta    created   in  business   after 

e,  124  Iowa,  300,  99  N.  W.  1076,  where 
IB  and  will  provided  that  husband  was 
tee  and   distribution   to   be  postponed 
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t  How.  a08-619  Notes  on  U.  f 

until   hia   death,   hosbaad   eonld   m 
graiii  to  paj  rnoaejr  borrowed  bj  1 

S  How.  flOS-eiS,  11  L.  307,  UeCBA< 
S7I.  1  (IT,  367).  Law  at  date  1 
Approved  in  Harrison  v.  Bemia 
Lawa  Ean.  1898,  e.  10,  p.  27,  lepe 
1204,  giving  eorporation  creditors 
holders  on  HUBpension  of  corporate  1 
is  void  as  to  contracts  made  prior 

8yl.  3  (IT,  372).  Law  impairing 
Approved  in  Hooker  v.  Barr,  194 
Ct.  706.  amendment  of  1895  to  Cat 
ing  time  for  redemption  and  rate  oi 
is  valid  as  rights  of  purchaser  01 
made  subsequent  to  eieeution  of  m 
son  V.  Bemington  Paper  Co.,  140  I 
p.  27,  repealing  Gen.  St.  1889,  {< 
creditors  individual  action  againai 
corporate  basiness  for  more  than  0 
made  prior  to  its  passage;  Ujers 
Fed.  lis,  Md.  Acts  Oen.  Assem.  IS 
eiisting  remedy  of  creditor  against 
iters  who  became  such  and  had  bi 
Lamb  V,  Powder  Biver  etc.  Co.,  13 
C.  C.  A.  570,  Coio.  eess.  I^ws,  18S 
1899,  prescribing  limitation  on  aeti 
on  cause  of  action  which  had  aecn 
commencement  of  action  on  judf 
foreign  judgment  rendered  prior  to 
146  Cal.  G26,  106  Am.  St.  Bep.  63, 
to  Code  Civ.  Proe.,  t  702,  extending 
tion  sale,  does  not  apply  to  jud 
pasESge;  Smith  v.  Jennings,  67  B,  ( 
tion  requiring  state  treasurer  to  w 
state,  certain  past  due  bonds  Is  not 
tracts;  GafEuey  v.  Jones,  39  WbbIi 
p.  52,  c.  39,  limiting  duration  ol 
judgment  in  tort  rendered  before 
38  Wash.  630,  80  Pac.  820;  Bsl.  < 
to  sue  on  judgments,  is  void  as 
passage  on  note  executed  prior  to  ] 

Syl.  4    (IV,  379).    Validity  of 

Approved  in  Welsb  v.  Cross,  141 

81  Pse.  233,  amendment  of  1S97    t 
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2  How.  619-e5S 
does  not  applj   to 


igSD.  140  Fed.  18S, 
coDtiact  with  water 
;aisst  wbich  injune- 
multifarious  because 
aim  interest  in  eon- 
ei  defendants,  wen 
I     property;     Dnited 

0  require  aceouating 

1  because  different 
,   and   discoverj  and 

Wyoming  By.  et«. 
0  reverse  decree  in 
ItifariouiDeBS  where 
icontustent  and  only 
iving   to    pay   illegal 

net  several  grantees. 
231,  50  8.  B.  661, 
any  years  by  sys- 
ua  fraudulent  stepa 
ers  in  scheme  bein^ 
)    surrender   properlj 

r  T.  Trust  Co.,  18* 
lalnt  alleging  deceit 
rand  of  one  of  da- 
out,  and  fraudulent 
,  they  being  made 
y    had    received,    ia 

wills. 

462,   09  N.  W.   941, 

may  admit  lost  or 
.  475,  note. 

equity  jurisdiction, 
,   SI   Pae.   219,   time 

in  district  court  to 
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m  HOWABD. 

S  How.  9-32,  11  l*  MS,  ALDBIDQB  r.  WILLIAMa. 

S7I.   2   (XV,  392).    StatDtory  eonitraetion— LegislBtiTt  dabatw. 

Approved  in  Et  parts  Helton,  117  Mo.  App.  621,  93  8.  W.  81K, 
conrtniinK  Lbwi   1905,  pp.  168,  109,  relating  to   hunter's  lieenaea. 

B7L  6    (IT,  393),    DepBrtmental   regulatione  aa  law. 

Approved  in  Peters  r.  United  StaUs,  2  OU.  123,  33  Pae.  1033, 
false  sweariDg  before  United  States  land  Teceiver  in  pending  content 
is  pnnishnble  as  perjoi^  under  V,  8.  Bev.  St.,  |  5392. 

3  How.  87-103,  11  L.  S06,  KENDALL  r.  STOKEa 

87I.  S  (IT,  3S8).    Uandamos  as  miit. 

Approved  in  In  re  Epiej,  10  OU.  644,  64  Pae.  Bl,  jodgment  grant- 
ing peremptory  maudamns  may  be  stayed  hj  order  of  snpreme  jna- 
tiee  after  appeal  taken;  tfisBenting  opinion  in  Henry  v.  State,  87 
Miss.  95,  39  80.  884,  srgaendo.    Bee  98  Am.  St.  Bep.  874,  note. 

3  How.  133-lSO,  11  L.  629,  QOEDON  v.  APPEAL  TAX  COUET. 

Syl.  2  (IT,  403).  Obligation  of  contracts — Corporations— Taxa- 
tion. 

Bistingnished  in  New  Tork  v.  Stats  Board  of  Tax  Commrs., 
199  U.  8.  40,  41,  SO  L.  76,  77,  lOS  Am.  8t.  Bep.  TOl,  702,  25  Sup. 
Ct.  715,  N.  T.  Laws  1899,  c.  712,  imposing  special  franchise  tax, 
does  not  impair  contract  by  wliieh  state  or  city  gave  right  to  eon- 
atmct  and  maintain  street  railways  in  New  Tork  in  consideration 
of  payment  of  fixed  annual  snm  or  percentage  of  earnings;  Ameri- 
can Smelting  etc.  Co.  v.  People,  84  Colo.  252,  253,  82  Pae.  £35, 
upholding  Sees.  Laws  1902,  p.  73,  e.  8,  9  65,  imposing  license 
tax  on  foreign  corporations,  as  applied  to  foreign  corporations 
already  doing  business  in  state, 

SyL  6  (IT,  406).    Taxation  of  capital  stock  of  eorporatioo. 

Approved  In  Bonthweetera  Tel.  etc.  Co.  v,  8an  Antonio,  82  Tex. 
Civ.  102,  73  8.  W.  860,  franchises  of  corporation  exercised  and  en- 
joyed by  it  in  a  city  are  property  within  meaning  of  ehartei  r»- 
qniring  tax   on   all   property. 

*  How.  151-186,  11  L.  537,  8EABI0HT  v.  STOEES. 

Syl.  1  (IV,  406).    Contract  between  state  and  government. 

ated  in   Wheeling  etc.   B.   B.   Co.   v.    Town   of   TriadelpUa,  5S 
.V.  Ta.  492,  62  8.  E.  SOI,  reciting  history  of  litigation, 
1214] 


sdbvCoOgIc 


Notes  on  V.  B.  Beporti.  8  How.  1B7-260 

197-Bll,  11  It  559,  TATLOB  v.  UNITED  STATES. 
(IV,  40B).  CoDBtruetion  of  levenae  lawi. 
ed  in  Johnson  t.  Bouthern  Pac.  Co.,  1S6  IT.  8.  17,  49  L. 
Sup.  Ct.  15S,  equipment  of  loeomotive  and  dining-car  with 
;  coupkra  of  Bueh  different  tjpe*  ■•  not  to  couple  with 
■T  automaticBll^  does  not  comply  with  27  Stat.  531,  c.  1S6, 
w  No.  36,  144  Fed.  634,  under '30  Stat.  115S,  11S3,  Tesiel 
depositing  refuse  in  navigable  waten  is  subject  to  penalty, 
et  waa  without  knowledge  of  and  contrary  to  general  in- 
I  of  owner;  State  t.  Weitem  Union  Tel.  Co.,  96  Minn.  10, 
W.  570,  construing  Laws  1S91,  p.  70,  e.  8,  u  amended 
relating  to  taxation  of  property  of  telegraph  sompaniea  as 

!I2-S35,  11  L.  SflS,  POLLABD'S  LES8BE  v.  EAOAN. 

(IV,  412).    Land  nader  navigable  water  ia  itate'i, 

ed   in  Crawford  Co.   t.   Hathaway,    G7   Neb.   351,    108   Am. 

006,  93  N.  W.  789,  determining  water  rights  between 
ownera  and  appropriatora  nnder  irrigation  act;  Taylor  v. 
reaith,  102  Va.  770,  102  Am.  St.  Kep.  865,  47  S.  E.  879, 
:  Acta  1899-1900,  p.  797,  e.  7C7,  leasing  tract  of  land  lying 
Iters  of   York  river  below  low-water  mark. 

(IV,  414).    Tide  ianda  not  in  aUte. 

ed  in  United  States  r.  Both,  2  Alaska,  2S9,  holding  poa- 
f  homestead  entryman  under  publie  land  laws  coextensive 
indaries  of  his  lands,  and  extends  over  shore  lands  of 
;  waters  abutting  thereon. 

136-286,  11  L.  S76,  CABT  ».  CUBTI8. 

(IV,  416).    Federal  jurisdiction  dependent  on  Congresa. 

ed  in  Eentuoky  v.  Powers,  201  U.  S.  24,  50  L.  644,  26 
387,    denying    right   of   removal    of   criminal    prosecution 

if  denial,  in  summoning  or  impaneling  jurors,  of  any  equal 

.ta  aecnred  to  accuaed  by  federal  law. 

(XV,  417).    Assumpsit   for   money  had. 

'ed  in  Henderson  V.  Eoenig,  192  Uo.  709,  91  8.  W.  91, 
act  of  1697,  providing  for 
for  election  of  elerk,  and 
pay  them  to  city,  he  eoold 
;  Baltitnore  etc.  B.  B.  Co. 
where  bank  received  checks, 
;  for  collection,  and  cheeks 
<t  liaUo    to   plaintiff   ttaoDgh 
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t  How.  260-332  Notei  on  V.  B.  Beporta.  Sl« 

(IV,  416.)  UiBcellaneoai.  Cited  In  diaienting  opinion  In  Tamptt 
Waterworki  Co.  v.  Tuupa,  19S  U.  B.  247,  GO  L.  176,  20  Snp.  Ct.  23, 
msjoritj  npholdisg  ordinance  redneiD^  water  rates, 

S  How.  266-202,  11  L.  G91,  WHITE  v.  NICH0LL8. 

8jl.  S  (IV,  41B).  ComnmnieBtion  in  discbuge  of  dutj  !•  privi- 
leged 

See  104  Am.  St.  Bep.  138,  note. 

By\.   S    (IV,   420).     Libel— Worda   need    in   jadiei&l   proceedings. 

Approved  in  Lauder  v.  Jonei,  13  N.  D.  554,  101  N.  W.  917,  afl- 
davit  made  hy  defendant  in  certain  court  proceeding  ia  inadmiMibltt 
to  show  malice  in  pnbliahing  libel  coed  for.  See  104  Am.  St.  Bep. 
124,  127,  note. 

SyL  8  (IV,  420).  Libel— Pablication  making  one  odiom  or 
ridienlons. 

Approved  is  Weatem  Tlnion  TeL  Co.  t.  Canhman,  149  Fed.  371, 
telegraph  compaDji'  not  liable  for  libe]  in  transmitting  libelous 
meaaage  received  in  ordinary  eonrae  of  basineaa;  Prewitt  t.  Wil- 
son, 12S  Iowa,  203,  103  N.  W.  367,  where  publication  is  libelous  par 
ae,  falsity  and  malice  are  presumed;  Uorae  t.  Timea  etc.  Printing 
Co.,  124  Iowa,  713,  719,  100  N.  W.  869,  871,  article  designed  and 
eolenlated  to  exhibit  plaintiff  as  aballow,  ridicolona  and  contemptible 
person,  diahonest  and  undeserving  of  confidence,  ia  libelous  per  se; 
Kvening  Post  Co.  t.  Bichardson,  113  E7.  649,  C8  8.  W.  668, 
in  aetion  for  libel  baaed  on  communication  pobliahed  is  defend- 
ant's newapaper  sharging  plaintiff  with  corruption  as  election  ofB- 
eer,  fact  that  commnnication  sent  to  defendant  hj  experienced  ancl 
pmdoDt  journalist  fumisbea  safficient  basis  for  plea  of  qualifled 
privilege;  Lescale  v.  Jos.  Schwartz  Co.,  116  La.  308,  40  So.  713, 
holding  litigant  who,  without  probable  cause,  makes  defamatory 
allegations  against  adversary  knowing  them  to  be  false,  is  liable 
in  damages. 

Sjl.  9   (IV,  421).    Express  malice   makes  publication  libelona. 

Sea  104  Am.  St.  Bep,  116,  note. 

SyL  10  (IV,  421).    Libel— Ualice  is  for  jury. 

Approved  in  Prewitt  v.  Wilson,  128  Iowa,  206,  103  N.  W.  368, 
whether  privilege  relied  on  in  justification  of  alleged  libel  was 
not  exceeded  and  publication  made  with  actual  malice,  is  for  jury. 

3  How,  292-332,  11  L.  603,  EX  PABTB  CHBIST;. 

Syl.  13  (IV,  425).    Obiter  dicta  not  authority. 

Approved  in  I^nstroth  Wagon  Co.  v.  Ballew,  149  Fed.  966,  fol< 
lewing  rule. 


sdbvGoOgIc 


D.,i„.db,Go(5glc 


>  How.  413-5U 


Note*  on  U.  8.  BeportiL 


ns 


MmplBinaiit,  which  iiiToIve  lama  iodiviiible  sabjeet  BAtter,  fa  not 
mdltifBrions  becaoBS  elaima  of  two  plaintiffs  are  MparBte  and  di*- 
tinet;  United  Cigarette  etc.  Oo.  t.  Wright,  132  Fed.  197,  biU  ta 
require  accounting  for  defendant  aa  agent  !■  not  mnltifarioua  be- 
eanse  different  and  leparate  tranaaetiona  are  set  out,  all  growing 
ont  of  Bgene;,  and  diBcoTer7  and  aceonnting  demanded  aa  to  each, 

S7I.   17   (IV,  432).    Hultifarionsneaa,  how  objected  to. 

Approved  in  Emmona  t.  National  ete.  Aaan.,  135  Ved.  892,  08  C.  C. 
A.  327,  appljiag  mle  to  bill  hj  borrowing  atoc^iolder  to  have  loan 
contract  canceled  for  fraud  and  nnuy;  Barber  t.  National  Carbon 
Co.,  1S9  Fed.  376,  64  C.  &  A.  40,  applying  mis  in  suit  for  infringft. 
ment  of  patent. 

3    How.    413-420,    11    U    OSS,    WASHINQTON    BBIDOE    Ca    ▼. 
STEW  AST. 
SjrL  1  (IV,  433).    Qnestiona  raited  on  aoeond  appeaL 
Approved   in   Lorimer   t.   Faiiehild,   68   Ean.   342,    7S   Pae.    1S8, 
where  cause   was   remanded  for  new   trial  and  record   in   aupreme 
court  preaenta  aame  qoeation  preaented  to  court  of  appeale,  anpreme 
court    will    re-examine    caae  .where    former    deciaion    waa    erronaons 
and  in  conflict  with  other  opinion  of  supreme  court  and  of  another 
department  of  court  of  appeals;   United  States  t.  Denver  ete.  B.  B. 
Co.,   11   N.   U.   154,  60  Pac.   55S,   appljing  rule  in    action    inTOlTiDg 
right  of  railroad  to  cut  timber  on  public  lands  along  line. 

3   How.  441463,   11  L.  671,   CAEEOLL  ▼.  SAPPOBD. 

B7I.  4   (lY,  438).    Public  lands   sold  not  anbeequentlr  salable. 

Approved  in  UcUicfaael  v.  Murphj,  12  OkL  161,  70  Pac.  191, 
one  making  settlement  on  tract  while  it  is  covered  bf  homestead 
entr^  of  another  is  mere  trespaaaer. 

87I.  7    (IV,  438).     State  taxation  prior  to  patent. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  TT.  8. 
338,  50  li.  SOO,  26  Sup.  Ct.  2B2,  bona  fide  purchaser  of  ataoding 
timber  from  holder  of  receiver's  final  receipta  cannot,  on  avoidance 
of  patentB,  for  fraud  of  entr^man,  be  required  to  account  for  tim- 
ber cut;  UcMiebacl  v.  Murphy,  12  Okl.  160,  70  Pac.  191,  one 
making  aettlement  on  tract  while  it  is  covered  bj  homestead  eutrjr 
of  another  is  mere  trespaaaer;  Flanagan  v.  Fors^he,  6  Okl.  236,  50 
Pac.  155,  exemption  from  liability  for  debts  of  lauda  entered  aa 
homeateada  doea  not  apply  after  final  proof  made  and  final  or  patent 
certificato  issued. 

S  How.  515-534,  11  L.  705,  CAMDEN  v.  DOBEMUS. 

S7I.  1   (IV,  448).     Objections  to   evidence   must  be   specllle. 

Approved  in  American  Car  rtc.  Co.  r.  Brinkman,  146  Fed.  716, 
applving  role  in  action  againit  master  for  personal  injuries  to  sei- 

vant. 
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Kotu  on  U.  S.  Bcports.  S  How.  634-088 

L   714,   MABTLAND  ▼.  BALTIMOBE   BTa 

Ion  D  ties  &rfl  state  divislona. 
T.  TraBteea'  Internal  ImproTement  FaQ4>  139 
Honda  Lawa  1854,  p.  9,  c.  610,  known  aa  io- 
iiDd  act;  diisentiDg  opinion  in  Battery  Park 
CominissioDera,  136  N.  C.  260,  47  B.  E.  1021, 
Ts  1903,  p.  490,  e.  289,  deeUring  that  for 
gating  indebtednesa  of  Uadison  county,  com- 
zed   to   iaaue  new   bonds,   ie  not  nundatoTj. 

Penaltj'  for  breach  of   duty  ia  pnniBliment. 
d   T.   Bnckingham,   78  Conn.   427,   Q2   AtL   018, 
1B05,  p.  413,  217,  Umiting  recoverj  of  penalty 

failoie  of  adminiatrator  to  flle  iDTcntory, 
tepeal  of  etatote  remite  penalty, 
d  T.  Backiugham,  78  Conn.  426,  Q2  Att.  017, 
providing  penalty  for  failure  of  adminiBtiator 
:hin    apeeified    time,    waa    repealed,    and    Acta 
d«elaring    that    in    all    actions    pending    and 

recovery  ahould  be  tl  only  ae  penalty,  waa 
1  etc.  E,  E.  Co.  T.  State,  45  FU.  69,  110 
3a.  986,  repeal  of  Laws  ISBT,  p.  123,  c.  3740, 
or  charging  higher  paesenger  latet  than  al- 
[,  anthorizea  reversal. 

i  724,  UNITED  STATES  t.  PEEEMAN. 
fhing  within  intent  of  statute. 
]  States  7.  American  Surety   Co.,  200  V.  8. 
>.  Ct.  168,  labor  and  materials  nsed  in  proseeu- 
,  whether  furnished  nnder  contract  directly  to 
ntractor,  are  within  obligation  of  surety  under 
Stat.  278,  C.  280;   Buss  v.   Commonweal th,   210 
St.  Eep.  825,  60  AtL  172,  1  L.  E.  A,  (N.  S.) 
of  1S9T,  relating  to  attendance  by  legislature 
t'l  monument,  committee  to  which  matter  re- 
for   meals   for   legislatora. 
Btstutea  in  pari  materia. 
re  T.  Markoe,  106  U.  8.  77,  49  L.  394,  25  Sup. 
Jiinony  due  under  divorce  decree  ia  not  barred 
rge;  Johnaon  v.  Southern  Pae.  Co.,  196  U.  6. 
I.  Ct.   15S,  construing  Conp.  St.   1901,  p.   3174, 
conplers;   Mosle  v.  Bidwell,  130  Fed.   335,  336, 
ims  administrative  act   1890,  |   20,  relating  to 
andise    from    bonded    warehonses,    means    such 
liae  would  be  subjected   to  at  time   of  with- 
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drawal;  SUte  t.  FredarickBon,  101  He.  42,  68  Atl.  537,  under  bqU- 
liqnor  Iaw  (Bev.  St.,  e.  S9,  {  40),  eider  U  intozieating  liquor; 
Eenrjr  r.  State,  87  Uiu.  '59,  3ft  8o.  872,  Bbt.  Code,  1892,  {  3201, 
providing  for  working  of  eonTieta  on  farm  leased  for  that  purpoie, 
li  not'  repealed  b;  act  1894,  providing  for  establishment  of  pani- 
tentiaij   farm. 

SjrL  0   (IV,  455).    Btatntor^  eonitruction — Statutes  in   pari    ma- 

ApproTSii  in  Territory  v.  Denver  etc.  B.  K.  Co.,  IB  N.  M.  429, 
78  Pae.  74,  constming  Lam  1901,  p.  96,  «.  45,  )S  3,  4,  relating 
to  inspection  of  bides. 

3  flow.  578-589,  11  L.  784,  UNITED  STATES  t.  PEBSCOTT. 

87I.  2  (IV,  460).    Tbeft  of  moneys  no  defenM  on  bond. 

Approved  in  Van  Trees  v.  Territory,  7  Okl.  864,  365,  367,  54  Pas. 
497,  498,  500,  in  action  on  official  bond  of  eonnty  treasarer,  fact 
that  moneys  were  deposited  in  solvent  bank,  which  thereafter  failed, 
resulting  in  loss,  withoDt  fanlt  on  part  of 'treasurer,  is  no  defense; 
Poole  T.  Burnet  Co.,  97  Tex.  84,  76  S.  W.  427,  connty  treasurer  i* 
liable  for  school  fund  though  bank  in  which  he  kept  fund  turned 
out  to  be  insolvent. 

Distinguished  in  Johnson  v.  Fleming,  116  Ey.  682,  60  S.  W.  855, 
under  Ey.  St.,  f  411,  relating  to  appointment  of  banks  for  deposits 
made  in  eourt,  where  court  failed  to  select  depositary  commissioner, 
is  not  insurer  of  solvency  of  bank  selected   by  him, 

3  How.  811-620,  II  L.  748,  CHAIBEB  v.  UNITED  STATES. 

(IV,  464.)  MiscellaneouB.  Cited  in  Wilson  v.  Knight,  48  Fla.  200, 
37  Bo.  187,  reciting  history  of  litigation, 

3  How.  836-849,  11  L.  760,  DAVIESS  v.  FAIBBAIEN. 

SyL  1  (IV,  466).    Repeals  by  implication. 

Approved  iu  Johnson  v.  Southern  By.,  69  8.  C.  836,  48  S.  E.  S62, 
holding  Code,  i  1711,  requiring  adjustment  by  carriers  of  losses 
or  damages  from  breakage  within  sixty  days  on  penalty  of  $50, 
repealed  by  Acts  1903,  p.  81. 

3  How.  674-690,  11  L.  778,  CLYMBE  v.  DAWKINS. 

Syl.  8  (IV,  471).    Partition  judgment  as  ouster  of  cotenant. 

See  109  Am.  St.  Bep.  613,  note. 

Syl.  4   {IV,  473).    Entry  by  one  cotenant. 

Approved  in  Scott  v.  Mineral  Dev.  Co.,  130  Fed.  501,  503,  84 
C.  C,  A.  659,  entry  into  possession  of  any  part  of  tract  under  deed 
containing  speciflc  metes  and  bouuds  and  purporting  to  eonvey 
■une,  and  eontiDuation  thereof,  though  actually  of  only  part,  for 
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Sj}.  B  (IV,  482).    Application  of  (Dins  eolUeted  by  BDbagent. 

Approved  in  WlnAeld  Nat  Bk.  v.  MeWiUiama,  9  OU.  S09,  60 
P&c.  233,  where  bank  in  due  eourae  receives  from  correBpondent 
eheek  indorsed  in  blank  and  penaits  existing  balance  to  rentaJia 
unpaid  bj  reason  thereof,  ft  ia  entitled  to  proceeds  of  sneh  cheek 
against  real  owner,  though  ehedc  Bot  paid  until  after  faUnre  of 
traaamitting   bank. 


IV  HOWABD. 

4  How.  10,  17,  11  L.  SSS,  TOUBIQBEE  B.  B.  CO.  ▼.  KNXELAND. 

Sjrl.  I  (IV,  4S7).    Suit  br  foreign  corporation. 

Cited  in  Kansaa  City  etc  B7.  Co.  t.  Stevenson,  135  Fed.  654, 
arguendo. 

4  How.  17-19,  U  L.  850,  LEVI  t.  THOMPSON. 

87I.   1    (IV,  487).     Bzeontion — Holder  of   receiver's   eertiSeata. 

Approved  in  Flanagan  v.  Forsjrtbe,  S  Okl.  S35,  SO  Pae.  155,  ex- 
emption from  liability  for  debts  of  landa  entered  aa  homeatead 
does  not  apply  after  flnal  proof  made  and  final  or  patent  eertifleate* 

4  How.  80-121,  II  L.  8S4,  QBATIOT  t.  UNITED  STATED 
87I.  S  (ly,  492).    Departmental  regnlationa  at  law. 
Approved  in  Peters  v.  United  States,  2  Okl.  123,  3S  Pac.  1033,  falsa 

■wearinf;  before  land  office  receiver  in  contest  pending  before  him  ia 

perjury  within  Bev.  St  V.  S.,  S  53S2.  ' 

4  How.  242-251,  II  L.  957,  CLIFTON  v.  UNITED  STATES. 

87I.  2  (IV,  499).    Preaninptions  where  evidence  withheld. 

Approved  in  The  Degama,  ISO  Fed.  324,  applying  rule  in  damage* 
for  collision  between  moving  and  moored  vessel;  Choctaw  k.JS.  B.  Co. 
V.  Newton,  140  Fed.  23S,  applying  mle  in  action  for  breach  of  rail- 
road construction  contract;  The  Oeorgetown,  13S  Fed.  659,  wher* 
evidence  in  favor  of  one  of  two  vessels  In  collision  largely  pre- 
ponderates, inclading  evidence  of  disinterested  witnesses,  failure  of 
Other  to  call  members  of  own  crew  in  eircumstanee  entitled  to  be 
considered  against  her;  Sullivan  v.  Sullivan,  1S8  Maes.  3S2,  74  N.  E. 
608,  where  maker  of  note  was  living  with  payee  at  time  of  latter '• 
death,  and  some  time  thereafter  burned  it,  it  is  presumed  that  at 
time  of  its  destruction  it  was  valid  and  could  be  enforced  by  admin- 
istrator of  payee;  Tarborongh  v.  Hughes,  13B  N.  C.  211,  51  °  ^ 
OOS,  applying  rule  in  suit  to  set  asida  sale  nndet  power  given  in  a^v."- 
tract 
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JKLBY  T,  UNITED  STATES. 
datiea — Averments    to    ibow    prolxtble 

Dnited  States,  143  Fed.  737,  verified 
ling  list  of  alien  paBEeagetB,  delivered 
under  requirement  of  26  Stat.  1085, 
sible  in  evidence;  Tneker  v.  Fire  Ins. 
I,  one  having  iufficient  knowledge  of 
7  tie  to  Bpeak  with  intelligenM  on 
opinion  of  its  value. 

rSSON  T.  LAKE. 

ning  performance  of  eon  tracts. 

Dsn  Kat.  Bank,  IS  Colo.  App.  103,  TO 

gning  in  another  state  a  eertifteate  of 

f  debt  cannot    defend    astion    on    In- 

pnrebsser. 

:TBD  STATES  V.  McLEMOBB. 
against  judgment  for  government. 
States,  131  Fed.  33B,  bill  ii  not  main 
ind  marshal  jointly  to  restrain  seizure 
judgment  in  favor  of  United  States 
rd  of  Education  v.  Volk,  72  Ohio  St. 
176,  creating  liability  against  "owner" 
hereon  wrongful  excavation  ia  made, 
atioD. 

o  paj'meiit  of  judgment — Satisfaction. 
137  Fed.  233,  where  petitioner  apply- 
ectment,  not  party  to  action,  is  in 
irder  directing  marshal,  in  executing 
r  possession  undisturbed. 

[iLEB'8  LESSEE  v.  ECKEBT. 
«Ds!dered  on  error. 
ipsoQ  Lumber  Co.,  142  Fed.  708,  it  is 
ct  aa  to  which  one  of  two  classes  of 
titled  to  greater  weight;  J.  W.  Bishop 

applying  rale  in  action  for  damages 
ath. 

in  privity  with  owner — Limitations.  . 
-ancisco,  148  Fed.  2S0,  under  Gal.  St. 
to  Dupont  street  widening  bonds,  suit 
of  tax  to  pay  bonds,  is  barred  where 
twenty  years  from  issusnce  and  eight 
Ueh  v.  Victoria  etc  Uin.  Co.,  147  Fed. 
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387,  where,  in  ejectment,  defendant,  who  wa^  tenant  Is  common  with 
plaiatiff,  claimed  title  hj  advene  paBseaaioD,  inatrnction  that  de- 
fendant'a  poaseasion  waa  sufficient  if  neighbor!  appreciated  hia  claim 
to  eicluaive  right,  ia  erroneous;  Fountain  t.  Lewiston  Nat.  Bank, 
11  Idaho,  469,  S3  Pac.  509,  where  A  owing  bank  on  mortgage  gava 
it  deed  and  took  option  to  pnrehaae  for  amonnt  of  debt,  and  later 
released  option  and  bank  took  poasesaiou,  poBsesBioB  was  hostile  to 
A  and  heirs. 

i  How.  298-317,  11  L.  983,  KNOX  t.  SMITH. 

SyL  2  (IV,  008).     Equitable  reUef  dnnendent  on  liIlL 

Approved  in  United  States  v.  Mart 
ment  againat  national  bank  officer 
drawing  checks  on  bank  when  he  hi 
impeach  apparent  credit  on  books  bj 
was  false. 

4  How.  817-327,  11  L.  992,  COOKENDOBPEB  v.  PEB8T0N. 

87I.  8  (IV,  508).    Usage  as  law. 

Approved  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed.  S45, 
67  C.  C.  A.  662,  provision  for  payment  of  attorney 'a  fees  in  case  not* 
not  paid  at   maturity  does  not  destroy  negotiability. 

4  How.  327-335,  11  L.  996,  EANKIN  v.  HOYT. 

Sy).  1  (IV,  509).    Public  officers  preaumed  t*  do  duty. 

Approved  in  Pine  Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  376,  9S 
N.  W.  363,  in  action  against  city  becaase  it  had  diverted  moneys 
realized  by  asaessments  for  special  fund,  plaintiff  shows  prima  facie 
case  by  proof  of  creation  of  fund  and  credit  of  money  to  pay  war- 
rants and  that  warrants  were  presented  but  not  paid ;  Board  of  Education 
V.  Bojer,  6  OkL  233,  47  Pac.  1092,  where  petition  signed  by  electors  is 
presented  to  city  board  of  education  to  have  adjacent  territory  attached 
for  school  pnrposes  and  board  so  orders,  presumption  is  that  board 
acted  regularly. 

4  How.  336-352,  11  L.  1000,  HARRIS  v.  ROBINSON. 

Syl.  2  (rV,  510).     Notary  giving  notice  of  dishonor  of  note- 
Approved  in  Sehofleld  v.  Palmer,  134  Fed.  755,  certificate  of  notary 
that  he  gave  notice  of  dishonor  to  indorser  is  not  prima  faci«  evi- 
dence of  that  fact. 

4  How.  404-420,  11  L.   1031,  SHYTH  v.   STRADER. 

Syl.  2  (IV,  513).    Note  in  firm  name  payable  to  partner. 

Approved  in  In  re  Mclntire,  132  Fed.  29S,  creditor  seeking  to  provs 
note  given  by  partner  in  firm   name  in   renewal  of  individual   debt 

against  firm  estate  in  bankruptcy  must  show  other  partner  assented 
to  transaction. 
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MACKAT  ».  DILLON. 
I  aatvej  sot  bindiag  on  government. 
:■  V.  Montana  LumbcT  etc.  Co.,  19S  U.  3. 
367,  private  ■nrvej'  ia  inadmiBsible  in  &e- 
ver  vbIqo  of  timber  cut  from  unsarvsjed 
en  Hurvej'ed  will  be  included  in  railroad 

,  LES  BOIS  T.  BBAMELL. 

t  aarvej  not  binding. 

!■  V.  Montana  Lnmber  etc.  Co.,  196  TJ.  S. 

367,  private  rarrej  ia  inadmiBsible  in  ae- 

ver  valne  of  timber  cat  from  nnaucvejed 

en  BUTTejed  will  be  ineladed  in  railroad 

lation  and  aurrey  equivalent  to  patent, 
tughltn,  II  N.  M.  633,  72  Pac.  32,  apply- 
n  of  claim  for  land    under    grant    from 

,  ASPDBN  V.  NIXON, 
nt  against  foreign  executor  in  other  atate. 
V.  Connecticut  etc.  Ina.  Co.,  137  Fed.  4S, 
slaima  against  estates  of  decedent  federal 
le  rules  aa  local  tribunals;  Alice  E.  Min. 
54,  nonresident  creditor  may  eEtablish 
inat  personal  representatives  of  decedent. 
i  citiienship  appear,  tbough  state  of 
ht  to  establish  such  elaima  to  proceedinga 

,  MICHOUD  V.  GIBOD. 
ler  bf  executor  at  own  sale. 
Wilczinski,  143  Fed.  27,  where  mortgage 
ted  trustee,  whoae  appointment  waa  in- 
7  and  not  void;  Burns  v.  Cooper,  140  Fed. 
ird's  propertj  under  order  of  court  where 
for  sole  purpose  of  acquiring  title  him- 
Ean.  188,  83  Fac.  40S,  sale  of  decedent's 
ty  on  bis  bond  on  order  procured  by 
let  aside  though  surety  iuDOcent;  Hayes 
N.  E.  936,  where  one  of  debtor  trustees, 
e,  procured  third  party  to  purchase  note 
ras  part  of  trust  fund,  after  which  pur- 
wife,  beneBciary  could  uot  compel  trustee* 
lamea  t.  Lynch,  S  Okl.  1S5,  187,  59  Faa. 
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lOM,  1007,  applying  piineiplei  whero  eorporation'i  offiesn  bought 
property  of  eorpontlon;  Uarqaun  v.  Bow,  47  Or.  405,  S3  Pae.  859, 
tnut  eompanj  landing  on  enenmbered  property  and  accepting  trust 
deed  as  secDrt^  eonid  pnrehase  on  forecloBore  of  flrst  mortgage; 
Seottish-AineTiean  Mtg.  Co.  t.  Clowney,  70  8.  C.  £42,  49  8.  E.  578, 
where  tmstea  with  power  of  sale  for  reinvestment  sell*  to  wife,  lal* 
Is  voidable  bj  beneficiaries. 


Approved  In  Btaowood  t.  Wishsrd,  IS4  Fed.  QM,  ndt  by  eUent* 
against  attorney  for  declaration  of  tnut  in  property  porcbased  by 
defendant  while  acting  in  their  behalf,  not  barred  in  six  years,  where 
eomplaiouits  resided  at  distaneo  and  liad  no  knowledge  of  trans- 
action. 


4  How.  667-574,  II  L.  HOE,  UNITED  STATES  i 
Byl.  1  (IT,  527).    Federal  lawa  govern  Indian  eoontry. 
Approved  in  Brown  v.  United  States,  146  Fed.  977,  larceny  com- 
mitted in  Indian  reservation  in  Oklahoma  by  one  not  an  Indian  ia 
crime  against  United  States  laws  cognizable  by  territorial  courts. 

4  How.  e89-GSl,  11  Xi.  1115,  HUNT  v.  PALAO. 

Syl.  2  (IT,  531).    No  error  where  lower  court  abolished. 

Distinguished  in  Cheney  v.  Alaska  etc  Ifin.  Co.,  148  Fed.  810, 
under  81  Stat.  321,  requiring  district  judges  in  Alaska  to  divide  di- 
vision into  precincts,  where  judge  abolished  Douglass  Island  pre- 
cinct and  provided  that  its  territory  should  become  part  of  Jnnean 
precinct,  commissioner  of  Junean  could  remove  administrator  appointed 
by  Donglam  precinct  commissioner. 

4  How.  501-640,  11  li.  Hie,  BHODE  ISLAND  v.  UAS3ACHU8ETTS. 

Syl.  1  (IV,  532).     Possession  ae  evidence  of  state  boundary. 

Approved  in  Louisiana  v.  Missiasippi,  202  U.  S.  54,  50  L.  932,  2tf 
Sup.  Ct.  408,  determiaing  disputed  boundary  between  HisBissippi  and 
Loaisisna  in  waters  of  Lake  Borgns  and  Missiasippi  Bound;  Moore 
V.  McGuire,  142  Fed.  798,  holding  Island  No.  TQ,  in  UiBsisaippi  river, 
was  in  state  of  Miaaisaippi.    See  101  Am.  St.  Bep.  164,  note. 

4  How.  640-649,  II  L.  1138,  EABDEMAN  r.  ANDEB80N. 

Syl.  1  (IT,  532).    When  superaedees  issued. 

Approved  in  Boston  &  M.  B.  Co.  v.  Ookey,  150  Fed.  687,  where  dis- 
trict court  judgment  has  been  affirmed  by  court  of  appeals,  and  man- 
date sent  down,  but  defeated  party  has  applied  for  certiorari  from' 
supreme  court  to  review  decision  of  court  of  appeals,  district  eonrt 
will  stay  exeeotion  pending  certiorarL 
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.  lUI,  WILSON  T.  BonssiiAn. 
Effect  of  extemion  of  patent  on  lieanae. 
ir  TjpewriteT  Co.  t.  Webstei  Co.,  144  Fed.  409, 
equipped  with   p&tented   ribbon   flpool   nu.j   re- 
I  spool  H  matter  of  repair*;   Bobba-MerriU  Co. 
87,  where  publisher  of  copyrighted  booki   aold 
kle  bj  latter  la  not  infringement  though  books 
no  dealer  could  Mil  them  at  leH   than   price 
w  York  Phone  Co.  t.  Edison,  136  Fed.  613,  eon- 
lie  to  use  and  sell  phonograph*, 
tneons.    Cited  in  Cortelfoo  t.  Chaa.  Enen  John- 
4,  owner  of  patent  for  rotarjr  neoatjile  used  for 
ij  sell  machines  under  license   restriction  that 
r  with  paper  and  ink  made  bjr  licensor. 


V  HOWABD. 


D,  ALEZANSBIA  C^ANAL  CO.  t.  8WANN. 
xbitratiDn  by  eonasnt  of  parties. 

V.  United  SUtee,  147  Fed.  49,  wherein  action 
ea  agree  .to  trial  before  arbitrators,  court  may 
■rd;  Swift  t.  Jonea,  145  Fed.  493,  where  action 

circuit  conrt,  trial  judge  cannot,  even  on  atipu- 
r  trial  before  apecial  master  anthorized  to  hear 

fact  and  report  findings  to  court, 
orporation  attorney '■  acta  presnmed  authorised, 
al  Bank  of  Quthrie  v.  Eari,  Z  Okl.  623,  39  Fac. 
ty,  through  president,  employ  attorneys  to  cen- 
tre liable  for  compensation  to  them  when  so 

70,  BAHBY  V.  MEHCEIN. 

ircuit  court  appeals — Amount  in  diapnte. 

D  V.  United  States,  200  U.  8.  611,  50  L.  619, 

wing  mle;   Clifford  v.  Wiltianu,   131, Fed.   102, 

irisdiction  to  issue  habeas  corpus  to  determine 

persoDB    who    are   citizens    of    different    states, 

f  of   their   child;   Gallagher  t.   Asphalt  Co.  of 

.  282,  55  Atl.  268,  denying  federal  jurisdiction 

i^itizenahip  over  bill  by  Creditor  under  inaolvent 
oin  corporation  from  exercising  fianchiae. 


3d  bv  Google 


S  How.  12T-8B4 


Hotel  on  V.  S.  Beporti. 


S  How.  127-134,  18  L.  81,  NELBON  v.  HILIi. 

87L  1  <IT,  560).    UnltifarionBnew  iniut  bo  nlsed  before  answei. 

Approved  in  Barber  v.  Nstionftl  Carbon  Co.,  12B  Fed.  377,  64  C. 
C  A.  10,  applfing  nile  in  snit  for  inf ringement  of  patent  bj  liceoiee. 

5  How.  134-14],  12  h.  85,  BOWAH  v.  BUNNELS. 

Syl.  S  (IV,  B52).     FoUowlng  itate 

Approved  in  Board  of  ComniTg.  v.  Ti 
time  railroad  bonda  in  anit  were  iaan 
authoritj  there  was  no  state  deciaion 
it  waa  ambBequentlj  claimed  waa  vio 
bonds  iasned,  federal  conit  will  give 
eonatitution. 

S  How.  141-143,  IB  t.  88,  TBULT  t. 

By}.  4  (IT,  555).     Injunction,  wben 

Approved  in  Tme  v.  Mendenhall,  67 
equitable  relief  against  justice'!  judgn 
due  service  of  Hummons  failed  to  atteni 
ordered,  but  afterward  made  another 
which  judgment  rendered  without  furti 
way  V.  Iilajor  etc,  af  Baltimore,  09  Hi 
suant  to  statute  city  paased  ordinance 
tion  of  water  loan  for  purebaae  of  reeei 
repealed  such  ordinance,  owners  of  lani 
of  repeal   pending  appeal  from  order 


5  How.  176-192,  12  L.  104,  IN  HE  METZGEB. 

Syl.  3  {IV,  556).    Habeas  corpus  in  supreme  court 

See  112  Am.  St.  Bep.  107,  note. 
5  How.  233-278,  12  L.  130,  TATLOB  v.  BENHAM. 

Syl.  13  (IV,  564).     Executor's  sale  of  testator's  trust  lands. 

Approved  in  Bay  State  Gas.  Co.  v.  Sogers,  147  Fed.  560,  where  sub- 
ject matter  of  suit  consisted  of  certain  gains  and  profits  arising  out 
of  trust,  fact  that  amount  claimed  could  be  liquidated  in  easb  did 
not  deprive  federal  equity  court  of  jurisdiction. 

B  How.  278-204,  12  L.  1S2,  PHILLIPS  v.  PEESTON. 

8y).  5   (IV,  566).     Parol  to  prove  collateral  agreement. 

Approved  in  Sutton  v.  Weber,  127  Iowa,  367,  101  N.  W.  778,  whers 
agreement  reciting  delivery  of  goods  purports  to  be  an  agreement 
for  an  agency,  without  reference  therein  to  terms  of  agency,  parol 
evidence  of  contemporBDeous  oral  agreement  by  which  goods  migU 
be  returned  is  admissible. 


sdbvGoOgIc 


fi  Haw.  110-633 


federal  power  only. 
Davii,  132  Fed.  632,  federal 
m  certifying  asseBsment  of 
hat  their  action  is  in  viola- 
son,  134  N.  C.  618,  47  S.  S. 
Z,  providing  that  any  place  to 

for  purpose  of  delivery  to 
)f  Bale;  Territory  v.  Stroud, 
of  legislature  to  provide  for 

CLAEKB. 

in  federal  conrt. 
<kl.  370,  34  Pae.  67,  proceed- 
'aoto  is  suit  at  common  law 

le  8ne,  137  Fed.  139,  In  ab- 
epairs  or  supplies  foraisbed 

E  CASES  {THTJBLOW  t. 
BHODB  ISLAND;  PIEBCB 

an  of  liquor  traffic. 
23,  26,  27,  28,  29,  80   Pae. 
128  prohibiting  sale  of  in* 

by  police  powers. 
5,  57  Atl.  9,  64  L.  E.  A.  637, 
:  system  of  workshops;  Hart 

ng  Code  1892,  S.1604,  mak- 
ither  seller  ot  purchaser  in 
lue  engaged  in  business  in 
in  MissiBBippi;  Garty  t. 
A.  (N.  S.)  95,  municipality 
B«  to  one  committed  thereto 

e  of  congreswonal  action. 
.  230,  106  Am.  St.  Eep.  814, 
el,    belonging    to    Aikaneaa 
IB  and   Tennessee,  is  liable 
eel  is  at  Tennessee  landing. 


xibyGoO-^lc 


«  How.  1-40  HotM  on  V.  B.  Beporta.  SM 

SyL  IS  (IV,  SOS).    Commerce— Valid!t7  of  liqnor  Ucenie  Un. 

ApproTed  in  In  la  Heff,  197  V.  B.  EOS,  49  L.  855,  2S  Bop.  Ct.  500, 
holding  void  29  Stat.,  p.  608,  e.  109,  u  applied  to  sale  of  liquor  within 
■  state  to  Indian  to  whom  allotment  made;  State  v.  FrederickBon,  101 
Ue.  46,  63  AtL  S39,  apholding  Bev.  St.,  S  40,  o.  29,  prohibiting  keeping 
and  sale  of  liqnon  and  deelaring  eertain  liqnoia  to  be  intoxicating; 
Wallace  v.  Major  etc.  of  Beno,  27  Nev.  SS,  78  Pae.  681,  63  L.  B.  A. 
S37,  upholding  Act  190S  If  1,  3,  incorporating  eitj  of  Beno,  empower- 
ing citj  board  to  revoke  and  diHCcntinQS  burinesa  Uceniea;  Bnrke  v. 
Collins,  18  S.  D.  194,  99  N.  W.  1II3,  upholding  PoL  Code,  t  £839,  pro- 
viding that  it  principal  of  liqnor  license  bond  is  known  hj 
commisaionera  to  be  nnfit  to  eondnct  bnsinesi  the^  shall  refuse  to 
approve  bond;  Webster  t.  State,  110  Teno.  505,  BZ  6.  W.  182,  ap- 
holding  act  prohibiting  sale  of  liquor  within  four  miles  of  instltntiona 
of  learuing. 


VI  HOWABD. 


e  How.  1-6,  12  L.  319,  8IM8  v,  HTTIfDLET. 

(IV,  601.)     Uiscellaueous.     Cited  in  Toledo  Traction  Co.  ▼.  Cameron, 

137  Fed.  00,  69  C.  C.  A.  28,  admitting  testimony  given  on  former  trial 
where  witness  is  without  district  and  more  than' one  hnsdred  miles 
from  place  of  trial;  Sehofleld  t.  Palmer,  134  Fed.  755,  certificate  that 
notary  sent  notice  of  protest  to  indorser  is  not  prima  facie  evidence 
«f  SDcb  fact. 

«  How.  81-40,  12  L.  331,  BANK  OP  tTNITED  STATBB  ».  MOSS. 

8yL  1  (TV,  605).    Federal  jnrisdiction — Notes — Citizenship. 

Approved  in  KoIm  t,  Hoadley,  200  U.  8.  83,  50  L.  381,  20  Sup.  Ct. 
S20,  applying  principle  to  foreclosure  of  trust  deed  where  bill  also 
prayed  canGellation  of  release  of  trust  deeds  to  grantor,  as  in  fraud 
of  rights  of  complainant,  who  held  deeds  as  collateral;  Utah-Nevada 
Co.  T.  DeLamar,  133  Fed.  121,  66  C.  C.  A.  IT9,  suit  by  assignee  of 
oral  contract  to  recover  money  dne  thereon  is  without  jurisdiction  of 
federal  court  unless  it  could  have  been  maintained  by  aasignor. 

SfL  4  (rV,  608),    Amendment  of  judgment  after  term. 

Approved  in  'Ex  parte  Peeke,  144  Fed.  1020,  where  petitioner  iru 
found  guilty  on  five  counts  of  indictment  under  Bev.  St.,  f  5440,  each 
charging  separate  conspiracy,  and  was  given  single  sentence  of  five 
years,  such  sentence  is  void  as  to  excess  over  two  years;  King  t. 
Davis,  137  Fed.  227,  federal  law  court  cannot  vacate  judgment  of 
former  term  founded  on  false  but  apparently  valid  return  of  service 
«f  process;  United  State*  v.  Poor  Lorgnette  Holders,  132  Fed.  5S5r 
judgment  of  forfeiture  against  imported  meiehandlse  for  attempt 
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S  How.  201-£0S 


Notei  on  U.  8.  Beporta. 


DiBtiugaished  In  Caddie  t.  Uann,  147  Fed.  957,  one  who  !■  nativ* 
of  South  Carolioa  and  votei  there  at  national  elections,  and  has  home 
and  family  there,  It  eitisen  thereof,  ihongh  he  haa  buBineai  in  Georgia 
and  voted  once  there  at  primary. 

Byh  4  (IT,  021).    Eqoitable  reUef  ag 

Approved  In  Spiker  v.  American  Be 
103  N.  W.  612,  foreign  judgment  may  bi 
diction  unless  transcript  thereof  affiimati 
rendering  aame;  Goldie  Const.  Co.  v.  Bi 
155,  86  S.  W.  590,  where  Justiee'i  jadgm 
entered  on  stipulation  signed  hj  attorn 
it,  such  judgment  being  valid  on  face, 
strain  its  enforcement  on  gronnd  that  it 

6   How.   201-206,   12   ti.   404,   FOBGAY 

SjrI.  T  (lY,  633).    Final  decrees  only  i 

Approved  in  Ex  parte  National  Enam 
60  L.  708,  26  8np.  Ct.  404,  complainant 
(■ree  In  patent  mlt  where  after  granting 
vclid,  bill  was  dismissed  as  to  claims  held 

Sjl.  1  (IT,  028).    Appeal— Joinder  ol 

Approved  in  Amadeo  v.  Nortiiern  Assur.  Co.,  201  U.  8.  201,  50  L. 
726,  2S  Sop.  Ct.  507,  refusing  to  dismiss  writ  of  error  on  death  i^f  in- 
sured, after  jndgmeut,  where  caption  of  declaration  was  amended  to 
show  action  brought  for  nse  of  specified  partj',  and  averment  of 
asngnment  to  snch  party  was  ineorporoted  in  body.  ' 

SyL   3    (IT,   628).     Appeal— Final   decree — Account. 

Approved  in  Cassett  ▼.  Uitchell  Coal  ft  Coke  Co.,  150 
in  action  against  raUroad  for  violation  of  interstate 
requiring  certain  ofGcers  to   produce  before  trial  eerti 
taining    information    relative    to    rebates,    is    final    ai 
Scnven  v.  North,  134  Fed,  368,  67  C,  C.  A,  348,  where 
court  set  up  one  cause  of  action  for  infringment  of  [ 
for  infringement  of   trademark,  and  two  for  unfair  ei 
cree  of  dismissal  as  to  first  three  is  appealable;  Chicago 
Co.  v.  Miller  Ladder  Co.,  133  Fed.  544,  66  C.  C.  A.  517,  decree  in  in- 
fringement suit  adjndgiEg  validity  of  certain  claims  and  invalidity 
of  others,   and   awarding   injunction   and   damages,   is   final   in   sense 
that   complainant   may   prosecute   cross-appeal   as   to   part   adjudging 
claims  invalid;    Camp   Phosphate   Co.   v.  Anderson,   48   Fla.   236,   111 
Am.   St.   Bep.   82,   37   So.   726,   decree   in   partition   ordering   sale  by 
commissioners  based  on  report  that  partition  eauDot  be  made  with- 
out prejudice,  is  final. 

Distinguished  in  Ex  parte  National  Enameling  etc.  Co.,  201  V.  S. 
160,  163,  104,  50  L.  708,  709,  26  Sap.  Ct.  404,  complainant  cannot  Moaa- 
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6  How.  212-344 


lecree  not  flnsl. 

).  T.  HangBQOBe  etc.  Co.,  150  Fed. 
aj  iota  registry  of  conrt  manej 
t  Utigation,  la  interlocutory  and 

P  METROPOLIS  T.  NEW  BNO- 

eond  bank  for  collection. 
,  HcWilliams,  S  Okl.  502,  60  Pae. 
nion    Trust   Co.,   139   Uicta.   402, 
ring  Tute  to  draft  sent  for  collec- 

Nat.  Bank,  84  MiM.  110,  36  So. 
irrsapoudent  under  general  blank 
irn  aenda  it  to  third  bank,  which 

account  without  knowledge  of 
nt  to  initial  bank.    See  111  Am. 

G  T.  HARBISON. 

la  bolder  of  bilL 
Or.  409,  eO  Pae.  649,  assigning 
member  dOea  not  diacharge  it. 

.  Linderman,  143  Fed.  949,  where 
torn  of  uncoupling  cars,  and  that 
lant'a  witneaies  teatifj  that  thej 
ng  aame  time  in  another  waj, 
ot  for  jury. 

STATES  T.  HODGE, 
harged  by  mortgage. 

Co.  T.  Browning,  70  S.  C.  155, 
of  debt  for  which  notes  were  to 
not  relieved  by  fact  that  time  of 
i  given  by  debtor  within  reaaon- 

RB'  BANE  T.  SHABF. 

ler  ma  contract. 

:.    T.    ETana-Snyder-Buell    Co.,    9 

gage   duly   executed   and   filed  In 

9  on   propeity  located   therein   ia 

'ter  property  bought  here,  though 

lerein  property  aituateL 
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«  How.  344-437  Notw  on  V.  6.  Beporta.  2H 

87I.  S  (IV,  B49.)    CoDtrKt  cannot  be  impaired  kt  alL 
Approved  in  Smith  ▼.  Jennioga,  67  S.  C.  8SS,  45  8.  E.  S2S,  Joint 
resolDtion  requiring  ttate  tresanrar  to  write  off  booka,  aa  obligationi 
of  Btate,  cBTtain  paat-dne  bonda,  ia  not  law  impairing  obligation  of  eon- 
tracts 
B7I.  B  (ly,  6S1).    Contraeta — Lawa  impairing  obligationa. 
Approved  in  WelHh  v.  Ctom,  146  Cal.  S2T,  IMAm.  St.  Bep.  63,  81 
Pae.  231,  holding  Code  Civ.  Froe.,  J  702,  aa  amended  in  1897,  ao  aa  to 
extend  time  of  redemption,  doea  net  applj  to  Jndgmenta  existing  at 
time  of  amendment. 


SjL  8  (IT,  6S2).    Action  by  principal  againat  agent'a  carrier. 

Approved  in  In  re  WeiaeabeTg,  131  Fed.  6S1,  parol  evidence  ia 
admimible  to  show  that  joint  uotea  signed  bj  membera  ef  partnerahip 
are  in  fact  Arm  debts;  American  Express  Co.  ▼.  Oglea,  36  Tex.  Civ. 
410,  81  8.  W.  1025,  where  express  compear  obtained  train  from  rail- 
road to  ship  stock,  ne  passengers  being  earried,  except  owuera  of 
atock,  and  emploj'ee's  shipment  being  in  charge  of  express  eompanj, 
though  train  operated  b7  railroad  men,  expresa  eompanr  ia  liable  for 
railroad's  negligence. 

87].  G  (IT,  6SS).    Cvriera— Limttatien  of  liabiUty  by  eontraet. 

Approved  in  Baltimore  ete.  B.  B.  do.  v,  Hubbard,  72  Ohio  St.  S16, 
74  N.  E.  21s,  upholding  contract  for  ahipmeat  of  atoek  limiting  lia- 
bility  is   eonsidoration   of   special    rate. 

Distiugniahed  in  Chesapeake  etc.  B7.  Co.  v.  Beasley,  104  Ta.  793, 
S2  S.  E.  S67,  3  L.  B.  A.  (N.  8.)  183,  Code  1887,  |  1296,  prohibiU  ear- 
ner from  making  contraeta  limiting  liability. 

Bjt  6  (IT,  657).    Carrier  must  perform  public  duties. 

Approved  in  Donovan  v.  PenuBjlvania  Co.,  199  XJ.  S.  292,  60  L. 
190,  26  Sup.  Ct.  91,  railroad  may  exclude  all  hackmen,  excepting  those 
under  contract  to  it,  from  depot  gronuda;  Olanta  Coal  Uin.  Co.  v. 
Beech  Creek  B.  Co.,  144  Fed.  151,  owner  of  coal-mining  property  ad- 
joining railroad  right  of  way,  is  entitled  as  of  right  to  connect  switch- 
tracks  bnilt  on  own  land  with  track  of  such  road  to  facilitate  shipping 
of  coal;  Bossell  v.  Erie  B.  B.  Co.,  70  N.  J.  L.  816,  59  AtL  163,  67  L. 
B.  A.  403,  where  owner  of  goods  held  in  storage  directed  etorage 
company  to  send  them  to  him  by  railroad,  and  oScer  of  storage  com- 
pany sent  goods  by  drayman  to  station,  accompanied  by  completed 
shipping  order,  railroad  agent  conld  not  asanne  drayman  had  an* 
thority  to  alter  terma  of  order;  N.  T.  Cement  Co.  v.  Consolidated  ete. 
Cement  Co.,  178  H.  T.  177,  70  N.  E.  4S3,  conatming  Lawa  1899,  p. 
968,  e.  469,  aothoridng  lease  of  canal,  and  holding  part  of  eanal  to 
be  public  highway;  North  Carolina  Corp.  Com.  v.  Atlantic  Coast  Line 
B.  Co.  [Bailroad  Coaneetion  Case),  137  N.  C.  16,  49  8.  E.  196,  uphold. 
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6  How.  507-60S 


mltj  for  negligenca, 
8.  431,  48  L.  105II, 
bility  for  daiDHgei 
d,  though  option  to 
ihipper;  Arthur  t. 
n  accepted  bill  of 
«  exemption  cUuBe, 
ihip  an  del  commoii- 
f  flie  not  dne  to  iti 

IE  CO.  ▼.  DIX 

t,  162  Ind.  405,  69 
04-4410,  relating  to 
r  appropriated,  and 
n  tribunal,  as  well 


Fed.  280,  6S  U  B. 

to  private  righta. 
Co.,  137  N.  C.  122, 
B.  168,  empowering 
uolldate  with  other 
ying  value   of  dia- 


y  of  issue, 

61  Atl.  225,  whero 
deceased  would  in- 
thereof,  Bucb  ante- 

let  by  strict  proof; 

ig  rala  im  bastardy 
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Vn  HOWABD. 


7  How.  1-88,  12  L.  581,  LUTHER  t.  BORDEN. 

Syl.  3  {IV,  683).     Folitical  questions  not  reviewable. 

Approved  in  Moyer  y.  Peabody,  148  Pi 
ot  iuaurreetioD  exists  in  locality  requiriD 
question  to  be  determined  by  executivi 
viewable  by  wurts;  Anthony  v.  Burrow 
h&B  ao  jarisdietion  to  enjoin  state  officer 
fron  issning  certificate  of  nomiDation 
dissenting  opinion  in  Biee  v.  P&lmer,  ' 
majority  holding  canvass  of  returns  on 
legislature  ia  reviewable  by  courts. 

Distingnished  in  Knight  t.  Bbelton,  13< 
ot  state  House  of  Beprescntatives  decla 
tional  amendment  le^Uly  adapted  on  c 
elnsive  on  federal  court  in  absence  of  st 
78  Ark.  145,  96  B.  W.  400,  canvass  i 
amendment  by  legislature  is  reviewable  1 
Una,  44  Or.  134,  74  Pac.  716,  whether  an 
been  regularly  proposed,  adopted  and  n 
and  not  political  department. 

Syl.  12  (IT,  687).    Bepablican.form  of  govemmeDt  gnaranteedL 

Approved  In  Territory  t.  Strand,  6  Okl.  110,  50  Pac.  266,  npholding 
anactmenta  providing  for  prosecution  of  misdemeanora  by  informa- 
tion witbont  preliminary  examination. 

SyL  13  (TV,  687).    Suppression  of  insnrreetlan  by  militia. 

See  98  Am.  St.  Bep.  773,  note. 

SyL  IS  (IV,  689).     Discretion  in  use  of  military  power. 

See  98  Am.  St.  Bep.  7TS,  note. 
7  How.  89-132,  12  L.  618,  WILKES  ▼.  DIN8MAH. 

Syl.  3  (IV,  690).    Uarines  are  In  navy. 

Distinguished  in  McCalla  ▼.  Ftcet,  144  Fed.  63,  enlistment  of 
minora  in  marine  corps  is  governed  by  statutory  proviaiona  relating  tft 
army  enlistments. 

7  How.  132-160,  12  L.  637,  PATTON  v.  TAYLOE. 

Byl.  2  (IV,  692).    Vendee's  remedy  on  failure  of  title. 

Denied  in  Williams  t.  Neely,  134  Fed.  9,  6B  L.  B.  A.  232,  67  C.  C. 

A.  171,  partial  failure  of  consideration  which  results  from  defect  of 

[236] 
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etion  by  veiidor  on   note  given 
or  has  conve;^^^  ffith  eovenanta 

STATES  V.  CHICAGO. 
—Laud  owned  by  government. 

Idaho,   15,  71  Pae.   543,  Idaho 
istriet  right  at  eminent  domain 


4  Aril.  315,  39  Pac.  813,  where 
I  map  thereof  tract  thereof  wai 
^feience  to  map,  though  grantor 
B  for  capitol  eite,  its  dedication 
te;  Biveraide  v.  MaeLain,  SIO 
E.  414,  aa  L.  B.  A.  288,  where 
accepted  as  atich,  village  cannot 
ilic  highway. 

.  KEBNOCHEN. 
ssignee  of  mortgaga. 
U.  S.  449,  60  L.  821,  26  Snp. 
invoke!  juiiadietion   of  federal 
,b1e  demand  and  requisite  diver- 

:  ad  judicata. 

:,  Improvement  Pund,  130  Fed. 
ipnt  trustees  have  been  joined 
)y  railroad,  and  among  other 
rtiDcata  from  truBtees  reciting 
landi,  and  its  acceptance  by 
.e  act  making  grant  in  aid  of 
Buying  title;  Oeorgia  etc.  Co.  v. 
9  conrt  decision  in  aait  between 
icluded  tax  in  excess  of  certain 
]uent  suit  for  taxes  of  difFerent 
tory  v.  Hopkins,  9  Okl.  150,  S9 
riadiction  has  determined  valid- 
Dvided  by  atatnte,  decree  ia  eon- 
IB  r.  BAIBD, 
followa  limitation  statutea. 
4  Ped.  13,  69  L.  B.  A.  232,  67 
es  for  one  who  has  defenae  of 
IB  in  another  court   to  wait  till 
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T  How.  E83-S88 


Hotw  on  n.  8.  Bcporta. 


238 


Mk  afflrm&t!v«  Mtion  at  law  on  anbject  of  d«(eiiM  U  barred,  and 
nntil  eqnitabla  defenie  is  barred  in  action  on  not«,  to  enjoin  proaeea- 
UoD  ot  latter  action  nntil  bia  defence  ii  allowed;  Patteraon  t.  Hewitt, 
11  H.  U.  42,  68  Fae.  GM,  66  L.  X.  A.  658,  appljing  mle  to  bill  tv 
enforce  rigbta  arising  onder  Tarbal  agreement  lelatiog  to  mining 
location!. 

T  How.  £83-573,  18  L.  TOS,  PA88EN0GB  CASES  (SUITH  t. 
TURNER;   NOBRI8  v.   BOBTON). 

Sjl.  1  (IV,  709).    State  tax  on  alien  paasengera. 

DiatingniBhed  in  dinenting  opinion  in  Pabat  Brewing  Co.  t.  Cren- 
abaw,  IBS  IT.  B.  41,  49  L.  S35,  25  Snp.  Ct.  S5S,  majority  npboliling 
Ifiwouri  inepeetion  law,  anbjecting  all  intoxicating  liquon  arrivinc 
iu  etate   to   operation  of  law, 

87L    3    (IV,    TIS).    State    control    of    interstate    traffic 
Affirmed  in  Sontbem  Bjr.  Co.  ▼.  Qreeniboro  etc.  Co.,  134  Fed.  91, 
eailoada  of  coal  ahipped  from  one  itate  into  another  are  nnt  anbject 
to   order  of   state  railroad   eommiaaion   directing   railroad   to   place 
can  OB  certain  track  for  unloading,  aa  reqaested  bj  eoniignee. 

DietingniBhed  in  dieaentlng  opinion,  Allen  t.  Beed,  10  Okl.  157, 
13  Pae.  877,  majority  holding  void  Stat.  1S93,  c  23,  lelating  to 
changiDg  of  coQQtj  aeata. 

SrL4  (IV,  716).    InteraUto  commerce  regnlatione  fay  etatea. 

AppTOTcd  Id  Old  Dominion  S.  S.  Co.  ▼.  Virginia,  198  V.  S.  306,  4B  L. 
1062,  25  Snp.  Ct.  680,  veuela,  wbleh  though  engaged  in  Interetato 
commerce,  are  employed  is  aueh  commerce  wholly  within  limita  of 
■tate,  are  taxable  there  thongh  registered  nndor  United  Statea  stat' 
ntcB  in  port  of  another  etate;  Sontheni  By.  Co.  T.  fSreeneboro  etc. 
Co.,  134  Fed.  92,  earloadi  of  eoal  ihipped  from  one  state  to  another 
are  not  aubject  to  order  of  state  commission  directing  railroad  t» 
place  CBTB  on  certain  track  for  unloading  as  requested  by  consignee; 
LouisvUle  v.  Webmboff,  116  Ky.  830,  76  S.  W.  881,  upholding  Louis- 
ville   anti-poolroom    ordinancea. 

7  How.  673-588,  12  L.  824,  TYLEB  v.  HAND. 

Syl.  1  (IV,  717).    When  general  or  special  demnrrer  proper. 

Approved  in  Emmons  t.  National  etc.  Abbd.,  135  Fed.  692,  68  C.  C. 
A.  327,  applying  rale  to  defense  of  multifariousness  in  bill  by  bor- 
rowing stockholder  in  loan  asaoeiation  to  cancel  contract  for  fraud, 

Syl.  3  (IV,  718).    Estoppel  to  deny  validity  of  voluntary  bonds. 

Approved  in  American  Sen.  Co.  v.  Campbell  A  Zell  Co.,  138  Fed. 
633,  where  attachment  bond  waa  executed  to  receiver  of  corporation, 
bis  snccessors  and  aaaigna,  corporation  could,  on  termination  of  la- 
eeiveiahip,  proseente  action  on  bond. 
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NotM  OB  V.  B.  Beporti.  7  How.  SSG-C2a 

ConuniHionen  of  Logan  Co.  t.  E&ivef,  6  OkL 
BeUl  bond  exacted  where  Bo  bond  it  required,  aa 

to  officer!  being  allowed  to  entar  into  and  dia- 
lee,  U  void. 

L.  829,  KENNEDY  v.  HUNT. 

Congreeaional  act  reeognluDg  land  grant, 
-on  V.  Laaghlin,  11  N.  M.  6S0,  78  Pae.  80,  where 
iclsred  Uexiean  grant  valid  and  leeominended  its 
it  limitation  aa  to  quantity,  and  Congreu  eon- 
lommended,  eonfiimation  ia  congresEional  declara- 
of  tiUe. 

L.  Ml,  PECK  T.  JBNNEaS. 
Federal  qneation — Deciaion  against  federal  rigbt. 
or  V.  Citj  Depoalt  Bank  Co.,  200  U.  8.  411,  00  L. 
,  judgment  dieniiMing  tnit  brought  by  bankinptejr 
Uleged  aaaet  ol  bankrupt  Mtate  presents  federal 

Bankrupte;  as  bar  to  attachment  Hens, 
stein  V.  Allen-Uiles  Co.,  136  Fed.  S90,  09  C.  C.  A. 

code  no  jndgment  will  be  rendered  against  de- 
Mn  discharged  from  debt  sued  on  in  bankrupte; 
;  garnishment  for  purpose  of  charging  saretiea  on 
garnishment. 

Collateral  attack  on  judgments. 
itroth  Wagon  Co.  t.  Ballew,  149  Fed.  960,  where, 
'  petition,  claimant  sued  in  state  court  to  recover 
and  obtained  sequestration,  and  on  bankraptejr 
nstituted  trastee  interrened  and  lost  suit,  decree 
ive  on  tniBtee;  Uiller  k  Lnx  v.  Bickej,  146  Fed. 
Eourt  has  first  acquired  jurisdiction  of  anit  to  de- 
igbts  of  appropristora  of  water,  it  will  enjoin  later 
;o  same  subject  matter. 

Interference  with  eoucurrsnt  jurisdiction, 
lessee  Produce  Marble  Co.  ▼.  Qrant,  135  Fed.  3E3, 
tokruptcj  court  has  no  jurisdiction  to  ataj  state 
i  to  restrain  creditor  from  proceeding  to  enforce 
er  state  court  wbers  state  court  had  acquired  prior 
itt  T.  Brown,  72  N.  H.  238,  55  Atl.  1047,  Baokr. 
60b,  does  not  destroj  lien  of  attachment  obtained 
luths  prior  to  flliug  bankruptc]>  petition,  though 
ibtor  knew  at  time  of  attachment  that  debtor  was 
)  T.  Ingraham,  183  N.  Y.  417-424,  76  N.  E.  477- 
leral  conrt  attachment  on  corporate  property,  there 
:  to  disBolTa  corporation  and  receiver  appointed  to 
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7  How.  627-893 


DiBtingniBhed  in  Sbaw  v.  Tiey,  09  N.  J.  Eq.  324,  59  Atl.  812,  BtaU 
court  ma^  restrain  pnnecution  of  dction  in  federal  eourt  pending  dis- 
cover]' of  matters  neceBaai;  to  fair  tri&L 

S7L  10  (IV,  728).    InjoQction  againBt  atste  eonrt  inita. 

Approved  in  Security  Trust  Co.  v.  Union  Trust  Co.,  184  Fed.  302, 
where  state  court  has  appointed  reoeiTCr  iu  rulioad  foroeloturs  and 
directed  sale,  and  had  power  to  grant  complainants'  leliof  with  refu- 
enee  to  rolling  stock  on  which  thej  claimed  lies,  federal  court  wnnot 
enforce  lien. 

7  How.  627-646,  12  L.  B47,  8HAWAN  r.  WHEBRITT. 

8yl.  3  (rv,  731).    ConelusiTenMS  of  bankroptcy  decree. 

Approved  in  Bilvej  v.  Tift,  123  Qa.  808,  51  B.  E.  7B0,  1  L.  B.  A.  (N. 
S.)  3S6,  where  petition  for  involnntar]'  bankraptcy  alleged  fraodnlent 
preference,  adjudication  does  not  estop  creditor  from  setting  np  in 
suit  by  trustee  that  on  Bale  iie  relied  on  representations  of  bankmpt 
but  that  on  discovering  their  falsity  tbey  rescinded  sale. 

7  How.  650-658,  12  L.  867,  BARNARD  v.  QIBSON. 
SyL  2  (IV,  732).    Final  decree — Enjoining  infringement  and  refer- 

Approved  in  Ez  parte  National  Enameling  etc.  Co.,  201  U.  S.  160, 
50  L.  708,  SB  Sup.  Ct.  404,  denying  croBB-appeal  by  complainant  from 
decree  in  patent  suit  which  granted  injunction  as  to  claims  held  valid 
and  sending  cause  to  master  for  accounting,  dismissed  bill  aa  to 
claims  held  invalid;  Australian  Knitting  Go.  v.  Oormty,  138  Fed.  103, 
decree  of  circuit  court  sustaining  validity  of  patent  and  awarding 
injunction  and  referring  case  to  master  for  aceonnting  is  interlocotoiy 
and  not  conclusive  as  to  validity  of  patent  in  subsequent  suit  prior 
to  rendition  of  final  decree. 

7  How.  681-693,  IE  L.  870,  JONES  ▼.  UNITED  STATES. 

Syt.  S  (rv,  735).     Direction  of  application  of  payments. 

Approved  in  Wardlaw  v.  Troy  Oil  Mill,  74  8.  C.  371,  54  S.  E.  «59, 
where  manufacturer  selle  brick  to  be  used  in  erection  of  building  and 
without  notice  to  manufacturer  part  of  brick  is  sold,  manufacturer 
may  apply  payments  made  on  account  by  purchaser  to  unsecured  part 
of  purchase  price. 

Syl.  3  (IV,  736).     Liability  on  official  bonds. 

Approved  in  First  Nat.  Bank  t.  National  Surety  Co.,  130  Fed,  404, 
408,  409,  6Q  L.  R.  A.  777,  applying  principle  where  surety  eorapany 
indemnified  bank  against  loss  through  dishonest  employees,  and  book- 
keeper falsified  accounts  of  depositor  but  prior  to  bookkeeper's  dia- 
charge  deposits  exceeded  checks  drawn. 
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7  How.  729-8111 


riadiction. 

>  Fed.  319,  applying  rale  to 

eedinga    reatrainiug   sale    hj 

wi  proceeda. 

Frelghta  etc  of  Hatton,  137 
Rutritime  lien  on  freight  for 
kdmirsJtf  thongh  it  had  Uen 

foT  contribution. 

Portland  etc.  8.  8.  Co.,  14S 
id  for  freight  onlj  ••  luretjr 
.  on  veaul  being  abandoned 
uid  lubBeqoentlr  insurer  of 
■*t  ba*  BO  claim  to  procMda 

,  V.  DOWNS. 

re  laws  valid. 

Ul,  Ta.  Code  1904,  p.  1903, 

B  lecorded  to  bind  bona  Ad* 


BWI8. 

-Bepeal  of  saving  elauie. 
.  Co.,  132  Fed.  438,  67  L.  B. 
construing  Colo.  Act  of  1S95, 
1  of  aetiou  on  foreign  judg- 
75,  58  Pac.  738,  conitrning 
ined  on  not  barred.    Se«  111 

y.  ALLEN, 
e  manufactured, 
or  Milling  Co.,  68  Kan.  IIS, 
inufaetnring  estsbliRhment " 
ranee  if  property  wu  auchi 
on  County,  110  Tenn.  193,  67 
n  aoU  of  state  when  in  bands 
rom  prodnee  of  state  within 

GOULD, 
for  eacb  sbeet. 
Mr  Co.,  140  Fed.  308,  uphold- 
infring«ment  of  eopyiight. 
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8  How.  41-63  Notra  on  U.  8.  Beporta.  S4I 

Byl.  2  (IV,  748).    Copyright— Forfeitnie  of  iniringiiig  booka. 

Approved  in  Walker  t.  Globe  Newapaper  Co.,  130  Fed.  SSS,  action 
Bt  law  for  datnagea  doea  not  lie  for  infringement  of  eopyright. 

Distinguished  in  Walker  t.  Globe  Newapaper  Co.,  140  Fed.  313,  n- 
versing  130  Fed.  S9S,  upholding  right  to  saa  at  )nw  for  damages  for 
infringement  of  copyright, 

7  How.  819-832,  12  L.  928,  STEABNS  t.  PAGE. 

8yl.  S  (IT,  751).     Allegations  refuting  laches. 

Approved  in  Cole  v.  Birmingham  Union  By.  Co.,  143  Ala.  434,  39 
So.  40S,  snit  by  stockholder  of  street  railroad  to  set  aside,  on  gronnd 
of  ultra  vires,  sale  of  property  for  ahues  of  atoek  in  vendee,  is  barred 
when  brought  ten  years  after  sale  and  two  yeara  after  knowledge, 
property  having  been  sold  to  third  party. 

7  How.  838-894,  12  L.  934,  UNITED  8TATE8  ▼.  KING. 

By),  t  (TV,  702).    Error  brings  np  law  qaMtions  only. 

Approved  in  Streetei  t.  Sanitary  Dlst.  of  Chicago,  133  Fe<l.  131,  61 
C.  C.  A.  190,  on  trial  to  court  Improper  admission  ef  evident*  is  not 
of  itaeU  ground  tor  teveraal. 


Vm  HOWAED. 


8  How.  41-48,  12  L.  979,  UNITED  STATES  t.  STAATS. 

Syl.  2  (IV,  756).     Indictment— Intent  to  defraud  felonionaly. 

Approve^  in  Bridgeman  v.  United  States,  140  Fed.  680,  indictment 
under  Bev.  St.,  §  5438,  charging  that  defendant,  for  porpoee  of  obtain- 
ing approval  of  claim  against  United  States,  useS  false  voucher,  know- 
ing same  to  be  false,  need  not  allege  to  whom  voucher  was  presented  nor 
manner  of  its  use;  United  States  v.  Xiake,  129  Fed.  501,  indictment 
against  president  of  bankrupt  corporation  for  making  false  oath  to 
its  schedules  need  not  expressly  aver  materiality  of  false  atatementa. 

Byl.  9  (IT,  7S7).    False  writing  to  defraud  government. 

Approved  in  Dolan  v.  United  States,  133  Fed.  451,  false  eertiltcata 
of  citizenship  within  Bev.  St.,  g|  S425,  S427,  inclndes  one  which  is 
false  in  its  recital  of  facts. 

8  How.  73-83, 12  L.  992,  NATHAN  v.  STATE  OF  LOUISIANA. 
SyL  1  (IV,  758).    Traffic  in  foreign  drafts  not  e 
Bee  118  Am.  St.  Bep.  651,  note. 


sdbvCoOgIc 


D.,i„.db,Go(5glc 


t  How.  210-402  Notes  OB  U.  8.  BepoiU. 


H4 


«  How.  210-223,  12  L.  1051,  MAXWELL  t.  KENNEDT. 

S7L  2  (IT,  771).    Demnrrer  to  biU  for  lachu. 

Approved  in  Tharmond  v.  Chesapeake  etc.  Bj.  Co.,  140  Fed. 
899,  applying  rale  to  enforee  ■peciflc  perfonnaDce  of  contract  b; 
wbich  railroad  agreed  to  locate  etation  on  land  of  complainant. 

S  How.  261-260,  12  L.  1007,  LOBD  v 

ByL  2  (IT,  774).    Jadgmeut  In  flctit 

Approved  in  Bidge  v.  Uanker,  132 
decree  againit  receiver  of  another  coot 
nnllitj  which  may  be  ao  declared  in 
becADSe  record  did  not  show  affirmatiTi 
■nit  obtained;  EalbfeU  v.  Wood,  193  1C< 
prohibition  to  prevent  election  conuniatii 
election  officers  where  primarj  held  be 


Distingniahed  in  Sacceuion  of  Dan) 
111  La.  134,  30  L.  298,  deciding  eomproi 
«n  question  of  anceeieion. 

8  How.  893-316,  12  L.  lOSS,    UENABD 

Byl.  7   (IV,  779).     Survey  neceaaary  to  validity  of  granL 
Approved  in  Territory  v.  Delinqnent  Taxpayers,  12  N.  H.  172,  ITS, 
70  Pac.  317,  31S,    title   to  imperfect    grant   does    not  paaa  ont   of 
United   States   on  decree   of   coort  of   private  land   claims   and  land 
not  taxable  until  eonllrmation  by  that  eonrt  of  snirey. 

8  How.  30«-884,  12  L.  1115,  CALDWELL  r.  UNITED  STATES. 

Byl.  8  (IT,  784).    Nature  of  forfeiture  under  revenne  lam. 

Approved  ia  United  States  v.  One  Dark  Bay  Horse,  180  Fed. 
241,  where  horse  imported  withoat  payment  of  dnty  had  been  owned 
by  claimant  for  more  than  five  years  without  soapieion  of  its  impor- 
tation, proceedings  for  forfeiture  haned. 

8  How.  884-402,  12  L.  1123,  GIBBON  v.  STETBNS. 

Syl.   1    (IT,    786).     Sales — Symbolical    delivery    eofflcient. 

Approved  in  National  Newark  Banking  Co.  v.  Delaware  ate.  tt. 
Co.,  70  N.  J.  L.  777,  103  Am.  Bt.  Bep.  82S,  S8  Atl.  312,  66  li.  R.  A. 
695,  applying  rale  where  orders  for  delivery  of  grain  consigned 
were    delivered. 

Syl.  3  (IV,  786).    Assignment  of  warehouse  receipts — Title. 

Approved  in  Union  Tnist  Co.  ▼.  Wilson,  198  U.  &  639,  49  L.  1167, 
SS  Sup.  Ct.  766,  indorsement  to  third  person,  as  security  of  ware- 
house receipt  reciting  that  geoda  are  deliverable  only  on  surrender 
of  receipt  properly  indorsed,  is  sufficient  delivery  aa  against  «W 
taohDMnt,    See  106  Am.  St.  Bep,  369,  note. 
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8.  Beporta.  8  How.  M1-4M 

DON  T.  SILL. 
art'i  jariadietlou  limiM. 
>,  20!  U.  a  84,  SO  L.  644,  26  Sap. 
mpsneling  jnrori  in  eriminal  case 
law,  does  not  give  right  of  re- 
135  Fed.  194,  deDring  federal  JD- 
eoDtraetor  for  goTemment  work 
me  of   Cnited   Statea   for   naa   of 

lietioD — Suita  bj  aulgnee. 
T.  Wright,  134  Fed.  366,  67  C.  C. 
account  of  diverse  citizenship  ex- 
ation,  ine  corporation  io  federal 
Khere  pledgor  ia  resident  of  state 

federal  foreclosure  bj  assignee. 
200  U.  B.  83,  GO  L.  881,  26  Bnp. 
oreolose  trast  deed;  Dtab-Nevada 

C.  C.  A.  179,  snit  by  ssiigiiee  of 
I  thereon  is  withont  federal  juria- 

maintained  it. 

OT  t.  BEARD, 
g  procedure. 

Wash.  383,  107  Am.  St.  Bep.  858, 
intitl«d'  only  to  such  exemptiona 
ere  she  is  sned  and  resides. 

SNTICB   T,   ZANE. 
imptiODS  aa  to  facts. 
Thompson   Lumber   Co.,   142   Fed. 
;  as   to   which   of   two   classes   of 

be  preferred;  J.  W.  Bishop  Co. 
tte  conrt   cannot  Teview  questions 

given  to  evidence. 

BB  V.  QBIMA. 

alien  heira  or  legatees. 

150  Fed.  201,  where   testator.   Us 

;>  which  waa  not  to  be   dissolved 

was  stipulated  that  on  testator's 
son  in  consideration  of  valuable 
>TB,  son's  interest  acquired  from 
venue  Act,  c.  448;  Eumphrejs  v. 
Bep.  888,  70  N.  E.  961,  65  L.  B. 


3d  bv  Google 


8  How.  495-614  Notea  on  V.  B.  Reporti.  248 

jeietj  ii  mbject  to  eol- 

DiBtingnished  in  Oilbertaon  t.  Oliver,  J29  Iowa,  S73,  105  N.  W. 
1004,  indebtedneu  to  noDiesident  hftTing  no  agent  in  state  iJ  not 
liable  to  inheritance  nndeT  Code,  I  14flT. 

8  How.  495-S65,  12  L.  1170,  WILLIAMSON  t.  BEBB7. 

3jfl.  3   (TV,  799).     Inqoiiy  into  jnriBdietioD — Action  on  judgment. 

Approved  in  Sontbem  Pina  L.  Co.  v.  Ward,  18  Okl.  158,  85  Fac. 
467,  wbere  on  foreclosure  o(  trntt  deed  defendant  pleads  title 
nnder  prior  judgment  of  same  eonrt,  codefendant  ntB.j,  by  cross- 
petition,  show  want  of  jnriadietion  over  suit  in  which  euch  judg- 
ment rendered. 

8^1.  11  (IT,  802).    JndJcial  sale  deflned. 

Approved  in  Blitt  v.  Uoran,  17  Colo.  App.  257,  67  Pac  1021, 
aheriff  being  only  officer  authorized  to  sell  on  foreclosure,  appoiot- 
meut  of  commissioner  therefor  ie  invalid. 

S7I.  IS  (IV,  803).    Sale  b^  tmitee  nnder  ipeelal  power. 

Cited  in  dissenting  ppinion  in  Metcalfe  v.  Union  Tnut  Co.,  181 
N.  Y.  04,  73  N.  E.  503,  reciting  hiatory  of  litigation. 

87I.  16  (IT,  808).     Following  state  statutory  construction. 

Cited  in  Bramblet  v.  Davis,  141  Fed.  7S4,  arguendo. 
8  How.  56B-5S6,  12  L.  1201,  wtt.t.h  t.  ST.  CLAIB  COUNTT. 

Byl.  3  (IV,  804),    Ambiguous  grant  construed  against  grantee. 

Approved  in  EnoxviUe  Water  Co.  v.  Enoxville,  200  V.  S.  34,  50 
L.  359,  note,  26  Sap.  Ct.  224,  municipal  grant  of  waterwork's  fran- 
chise does  not  impliedly  devest  city  of  power  to  construct  it*  own 
system. 

8y1.  4  (IT,  805).    Establishment  of  ferries  controlled  by  govem- 

Approved  in  Qreen  v.  Ivey,  45  Fla.  349,  33  80.  714,  refusing  to 
enjoin  attempt  to  acquire  ferry  privilege  near  same  point  as  com- 
plainant's. 

8  How.    586-614,  12    L.  1209,    KENNEDY  T.    QEOBGIA.    STATE 
BANE. 

8yl.  1  (IV,  805).    Scope  of  bill  of  review. 

Approved  in  Chicago  etc.  Door  Co.  ▼.  Chicago  etc.  B.  Co.,  137 
Ted.  103,  where  defendant,  pending  suit  for  infringement  of  patent, 
begins  use  of  another  infringing  device,  question  of  seeond  infringe- 
ment may  be  brought  in  by  supplemental  bill. 

SyL  2  (IV,  806).     Time  for  bill  of  review. 

Approved  in  Jorgensen  v.  Young,  138  Fed.  381,  69  C.  C.  A.  22B, 
bill  of  review  in  equity  not  filed  till  more  than  two  years  after 
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Notes  on  U.  B.  BeportB.  »  How.  10-54 


i).  Supplemental  bill  to  bring  In  partiea. 
rown  V.  FletGhet,  140  Fed.  G42,  where,  after  death 
a  equity  in  federal  court,  no  atepa  are  taken  hj 
lithin  reasonable  time  to  revive  suit,  court  may 
bf  defendant  to  diamiss  for  want  of  prosecution. 
i).  Amendment  of  record  in  ■npreme  court, 
red  Macey  Co.  v.  Macey,  135  Ped.  729,  68  C.  C.  A. 
ve  to  smend  bill  to  show  citizenship  of  members 
wociation;  Kansas  City  etc.  By.  Co.  v.  Pranty,  133 
I.  A.  163,  permitting  amendment  of  removal  peti- 
g  averment  of  citizenship  wfaer«  omission  was  in- 


IX  HOWARD. 

L.  E5,  IBWIN  T.  DIXOK. 
I).    Public  nuisance — Remedy  of  IndlTldnal, 
^est  A  Severn*  t.  Ponca  City  Milling  Co.,  14  OM. 
1,    refasing    Injunction  .  at    instance    of   private    in- 
npleting  frame  building  within  flre  limits. 
1).     Injunction   against   public  nuisance — Individual, 
tieasman  v.  Hale,  31  Mont.  589,  79  Pao.  257,  plain- 
'  damages  for  maintenance  of  nuisance  is  entitled 
Lght  to  damages,  though  he  also  asks  for  injunction. 
}.    Dedication  of  highway  by  prescription. 
joomis    V.   Connecticut    etc.    Co.,   78   Conn.    163,   61 
iwnera  of  land  opened  same  to  public   as  approach 
'.  buBicess  and  stated  to  street  commissioner  that 
be  so  open,  and  that  for  such  privilege  city  should 
I,   there  was  dedication;   Columbia  etc.   B.  B.   Co. 
Tash.    S22,    74    Pae.    673,    where    plaintiff    occupied 
I  planking  and  nsed  same  as  approach  to  its  depot, 
!  track  by  public  by  plaintifT's  permission  to  gaia 
not   dedication. 

:   L.  86,  WALDEN  v.   BODLET. 

i).    Purchasers  pendente  lite. 

loolton  V.  Kolodzik,  97   Minn.  425,   107  N.  W.   155, 

ecorded  contract  of  sale  of  land  may  recover  pay- 
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9  How.  55-196  Notes  on  17. 

ments  where  before  convej'aiMe  Ui 
g&ge  ia  filed. 

Distin^iBbed  in  King  t.  Davis, 
1903,  relating  to  lis  pendens,  doe> 

9  How.  55-83,   13  L.  44,  WHEELE 

8yl.   8    (IV,    818).    Charitmble 
fieiaries. 

Approved  in  Iflnot  v.  Attomef 
E.  ISl,  wbere  charitable  trait  of 
tempted  to  be  created,  was  void  1 
lesolting  tntst  of  revidue  decreed  ii 
B7L  4  (IT,  81T).  Equitable  teli 
Approved  in  Uorrisan  v.  Monist 
gnendo. 

9  How.  83-109,  13  L.  56,  UNITED 
87I.  5  (IV,  821).  Joint  jadgmen 
Approved  in  Bljitlie  v.  Cording! j 
jadgment  rondered  on  Urm  debt, 
than  all  of  partners,  is  merger  of 
action  against  partners  not  served. 

9  How.  109,  126,  13  L.  66,  WILSO 

8yl,  1  {IV,  821).     Patents— Eight 

Approved   in   Wagner   Typewriter 

409,  owner  of  typewriter   equipped 

may  replace  both  spool  and  ribbon 

Syl.  8  (IV,  822).    Bepair  of  pat 

Approved  in  Wagner  Typewriter 

415,  owner  of  typewriter  eqoipped 

may   replace   both   spool   and   ribbo 

V.  Bobert  etc.  Works,  138  Ted.  73. 

in  steam  generator  was  reconBtmct 

Bonding  Co.  v.  City  of  Ottamwa, 

conitrning  paving  contract   with   n 


Syl.   7   {IV,  830).     Construction  ( 

Approved  in  Blair  v.   Chicago,  2( 

Ct.  427,  eonstming  111.  Act  1865,  r< 

franchises;    dissenting  opinion   in   C 

84  UisB.   313,   105   Am.  8L  Bep.   42 
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NotM  OB  n.  a  Beports.  B  How.  21S-SU 

hoMing  power  given  to  railroad  to  do  all  acta  ineidenUl 
inanee  o(  road  includoH  right  to  lay  eondnita  In  right  of 
ondnet  water  to  buildingi,  though  right  of  way  traveru 
ta. 

B,  WITHERS  T.  GEEENa 
are  of  coaBideration  for  fraud. 
D  T.  Lowe,  149  Fed.  632,  tboagh  fraud  in- 
has  been  waived  by  lachea  aa  ground  for 
urchaier  may  plead  resulting  damages  sa 
I  def«DBO  of  purcbaie  money  note;  Williams 
i.  B.  A.  232,  67  C.  C.  A.  171,  partial  f  ailar* 
;  from  defMt  of  title  ia  good  defenae  pro 
I  poTchaae  money  not*  where  vendor 


19,  BENNEB  t.  POBTEB. 
isdietion  of  territorial  eourta. 
atea  t.  Winana,  198  U.  8.  383,  49  L.  1093, 
igbti  in  Colombia  river,  secnred  to  Yakima 
,  which  provided  for  extingniabment  of  title 
iana  preparatory  to  opening  landa  for  aet- 
inate  to  powers  acquired  by  Washington 
admiiBion;  Ex  parte  Uoran,  144  Fed.  S9S, 
circuit  court  of  appeal!  to  iasue  habesa 
Mwer  of  Oklahoma  court '■  power  to  im- 
of  capital  crime;  Wallace  v.  Adama,  143 
iediction  of  United  States  eourta  In  Indlaa 
by  Indian  allottee  againat  one  in  poases- 
»  Wharf  Co.  v.  Dalton,  1  Alaska,  555,  ap- 
786,  impoaing  licenae  upon  transfer  eom- 
lea  CBrried  on  in  Alaska;  Welty  v.  United 
te.  12S,  territoTial  court  in  trial  of  federal 
ritorial  procedure;  Pitts  t.  tiogan  Connty, 
clerks  of  territorial  diatriet  court!  being 
cretary  of  Treasury  for  fees,  territorial  leg- 
regulate  same  is  void;  Kneeland  v.  Koeter, 
9,  1  L.  B.  A.  (N.  S.)  T4S,  where  tide  land* 
Northern  Pacific  grant  in  WashingtoD  bad 
ed  and  conditiona  performed  prior  to  ad- 
and  grantees  were  entitled  to  land,  though 
er  adoption  of  constitution. 
ritorial  court's  jurisdiction  on  admiaaion. 
ra,  1  Alaska,  118,  arguendo, 
ture  of  territorial  court's  jurisdiction. 
Fuller  Co.  v.  Johnaon,  8  Okl.  SOS,  53  Pae. 
of  Indian  territory  is  not  "United  Stataa 
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B  How.  24B-351  Notes  on  U.  a  Beporta.  SSO 

eonrt"  witbin    meaniDg  of  term  as  n«ed  in  Okl.  at.  1890,  p.  B30,  S 
2,  relatiog  to  limitation  of  aetioni. 

9  How.  248-Sei,  13  L.  12S,  UABON  v.  FEABSOK. 

Byl.  1  (rv,  839).    Public  officer  muit  do  duty. 

Approved  in  disaenting  opinion  in  Battery  Park  Bank  t.  Uadi- 
eon  Co.  GommTB.,  135  N.  C.  242,  47  8.  E.  IDIB,  majority  holding 
Laws  1903,  p.  4B0,  c  289,  declaring  that  tor  pnrpoae  of  tuudinK 
fioating  debt  of  Uadiaon  county  commissioners  are  anthorized  and 
empowered  to  issue  new  bonds,  is  not  mandatory. 

9  How.   297-314,   13   L.   14S,   HUUPHBEYS   t.   LEGQETT. 

SyL  1  (IV,  844),  Equitable  relief  againat  jndgment  againat 
anrety. 

ApproTed  in  King  v.  Davis,  137  Fed.  S33,  235,  where  petitioner 
applying  to  vacate  judgment  in  ejectment,  not  party  to  action,  ia 
in  poeseesion,  she  ia  entitled  to  order  directing  marshal  in  executing 
writ  of  possession,  to  leave  possession  undisturbed. 

9  How.  814.335,  18  L.  158,  LYTLE  t.  STATE  OF  ABKANSAS. 

8yl.    2    (IT,    845).     Laud   receiver's   decision   final. 

Approved  in  Be  Laittre  v.  Board  of  Commrs.,  149  Fed.  804,  de- 
cision of  commissioneTs  for  Mile  and  disposition  of  Oref^n  Bchool 
lands  aa  to  who  should  be  entitled  to  patent  prior  to  issuance  there- 
of is  not  reviewable  by  courts. 

SyL  S   (IT,  847).     Public  lands — Loss  by  office rs^Negligence. 

Approved  in  Smith  v.  Bonifer,  132  Fad.  891,  where  selection  of 
lands  for  allotment  has  been  made  by  Indian  and  bis  right  to  their 
allotment  to  him  haa  attached,  act  of  eommieeionera  in  wrongfnlly 
allotting  them  to  another  cannot  cut  o3  his  heirs;  Tegarden  t.  lie 
Marchel,  129  Fed.  490,  state  statute  giving  defendant  in  ejectment 
right  to  recover  value  of  improvementa  made  by  him  En  good  faith 
nnder  color  of  title  does  not  apply  to  claim  under  government 
patent;  Smith  v.  Love,  49  Fla.  239,  38  So.  379,  upholding  power  of 
equity  to  convert  holder  of  legal  title  into  trustee  for  true  owner  of 
government  land. 

Distinguished  in  Busai  an -American  etc.  Co.  t.  United  States,  199 
n.  S.  5TB,  60  L.  31B,  26  Sup.  Ct.  157,  value  of  improvements  made 
on  public  lands  in  Alaska  by  mere  trespaaser  occupying  land  with- 
out shadow  of  title  cannot  be  recovered  from  United  States  upon 
aelection  of  land  by  government  for  fish  culture  station. 

9  How.  336-351,  13  L.  164,  BOSW£^L  v.  OTia 

Syl.   1    (IT,   8S1).     Jurisdiction,    how   acquired. 

Approved  in  Cells  Com.  Co,  v.  Bohlinger,  147  Fed.  422,  holding 
void  Eirby's  Dig.,  S  835  (Ark.),  authorizing  personal  judgment 
against  foreign  corporation  on  cause  of  action  in  favor  of  resident 
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Notei  on  IT.  8.  Bepoiti.  B  How.  3S6-390 

I  of  BnmmDna  on  state  aaditor;  Brand  v.  Brand,  llfl  Kj. 
.   W.   870,   fl3  L,   B.   A.   206,   where   nonresident   defendant 
tty  within  state,  circuit  court  of  county  where  aneh  prop- 
located  acquired  jurisdiction   of   defendant  to  extent  of 
of  levy  of  attachment   therein;   Clapp   t.   Hong,   IS  N.   D. 
Lm.  St.  Bep.  SS9,  93  N.  W.  712,  65  L.  B.  A.  757,  holding 
Codes   189S,   §   632,   suhd.   2,   relating   to   appointment   of 
tor    where    death    of   person    is    not    satisfactoTUj' 
ied  to   estate  of  living  person. 
.    Service  of  publication. 

I  V.  Henry,  66  N.  J.  Eq.  156,  57  Atl.  5S8,  P.  L., 
or  publication  against  unascertained  heirs,  devisees 
jntatives,  and  decree  against  them  by  theii  class 
oes  not  apply  to  suits  to  quiet  title. 

J  L.  178,  GAIKE8  v.  NICHOLSON. 

Vesting  of  state  title  to  Indian  lands. 
llaee  t.  Adams,  113  Fed.  722,  claimants  of  eitlsen- 
judgments  in  their  favor,  which  were  final  under 
30  Stat.  591,  when  rendered,  and  took  possession 
allotments,  before  jadgments  were  made  review- 
vested   rights   against   aabsequent   legislation   cn- 

1  L.  179,  HABBI80N  v.  VOSE. 

Duties — Arrival  of  vessel, 
me  V.  Shallns,  143  Fed.  488,  wholly  decayed  fruit 
iges  may  be  culled  out  and  duty  paid  on  mer- 
'  remaining,  regardless  of  its  percentage;  United 
1  Lumber  Co.,  142  Fed.  436,  where  merchandise 
re  tariff  act  of  1697  became  operative  and  tender 
nportation  was  rejected  and  not  renewed  till  act 
was  subject  to  act  of  1897;  Franklin  Sug.  Bef.  Co, 
142  Fed.  378,  additional  duty  on  imported  mer- 
ch  export  bounty  has  been  paid,  is  assessable  only 
ed'  irrespective   of   cause   of   shrinkage, 

1  L.  185,  HILL  V.  UNITED  STATEi 
.  Government  not  liable  for  torts. 
rk  V.  United  States,  131  Fed.  339,  bill  not  main- 
against  United  States  and  marshal  to  restrain 
nant'a  property  on  judgment  in  favor  of  United 
d  recognizance;  Board  of  Education  v.  Volk,  72 
.  E.  650,  Bev.  St.,  f  267S,  creating  liability  against 
r  of  premises  whereon  unlawful  wall  excavation 
apply  to   board  of  education  holding  title   to  lot 
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Notes  on  n.  8.  Beporti. 


V  How.  390-406,  13  L.  187,  TAYLOE  t.  UEBCHANTS'  FISE  INS. 
CO. 
8yl.  3  {IV,  882),    Aeeeptanee  of  offer  by  iwul— Time, 
Approved  in  BortoD  t.  United  States,  202 
26  Snp.  Ct.  688,  applying  rale  whore  offer  . 
tract  made  by  letter  and  telegram.    See  110 
Insnranee — Denial  of  ec 

Approved  in  Phenix  lua.  Co.  T.  Kerr,  129 
2S1,  68  L.  B.  A.  569,  diatinct  denial  of  liab 
Ion  and  within  time  prescribed  for  proofs, 
contract,  waivea  proof  of  loas. 

8yl.  7  (IV,  869).    Competliag  iaananea  of 

Approved  in  Sommera  t.  Ifutual  lale  Ina, 
Am.  8t.  Bep.  lOOS,  79  Fae.  943,  60  L.  B. 
kxecnted  note  to  inaurance  agent  in  consider) 
company  shonld  issue  policy  witbin  stated 
fused  to  issue  policy,  proceeds  of  note  are 
■it 

8yL  8  (IT,  872).    Belief  noder  general  prayer. 

Approved  in  United  Cigarette  Co.  v.  Wright,  1S2  Fed.  197,  bin 
to  require  aeeonnting  from  defendant  as  agent  is  not  maltifariooa 
because  different  and  separate  transactions  are  set  ont,  all  growing 
oat  of  agency,  and  discovery  and  accounting  demai 
Woolen  Hills,   129  Fed.  926,  bankruptcy  court  ma< 
tion   of   ownereUp   of   property  wrongfully   obtained 
game  proceeding  as  matter  affecting  propriety  of  oi 
its  value;  Hatdy  t.  La  Dow,  72  Kan.  178,  83  Pac. 
tiff  alleged  that  terms  of  lease  were  agreed  upon,  but  that  advantage 
taken  of  infirmities,   and  he   signed  lease   not  conforming  to   agree-  - 
meat,  and  be  prayed  tor  cancellation  and  general  relief,  court  conld 
reform  lease. 


0  How.  407-420,  18  L.  194,  TOWNSEND  i 

Syl.  1  (IV,  872).  Limitation  statute  affects  remedy. 
Approved  in  State  t.  Aberdeen,  34  Wash.  65,  74  Pac.  1023,  np> 
holding  Laws  1903,  p.  26,  &  21,  I  I,  prohibiting  plea  of  limitatioas 
in  suits  brought  by  state,  though  statute  bad  run  prior  to  adoption 
of  act,  as  applied  to  action  by  state  to  recover  proportion  of  liquor 
license  fees. 

9  How.  421-450,  13  L.  200,  DOE  v,  E8L0VA. 

Syl.  2  (IV,  876).    Begnlation  of  land  grant  by  ceded  nation. 

Approved  in  Territory  t.  Delinquent  Taxpayers,  12  N.  M.  65,  73 
Pac.   022,  lands   embraced   in  perfect  Mexican   grant  are   taxable^ 
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1  IT.  &  Report!.  »  How,  471-63T 

rafirmation  b;  eonrt  of  privata  land 
led. 

TITLE  V.  KIBBR 

Ytat  in  atate  on  admimion. 

eter,  40  Wash.  803,  82  Pac.  609,  I  L. 

old  grant  tide  land  between  liigb  and 

IK  OP  ALABAMA  T.  DALTON. 

agsinat  actions  on  foreign  judgmenta. 
r  BiT.  etc.  Co.,  132  Fed.  43S,  442,  67 
lolding  Colorado  Laws  ISOO,  p.  248,  c. 
ing  to  limitation*  on  action  on  foreign 

foreign  judgment  Tendered  prior  to 
],  lis  La.  10S3,  40  So.  466,  upholding 
bing  three  ^ear  prescription   against 

IB  on  actions  on  foreign  jndglaeBta, 
By.  Co.  T.  Ligbtbeiser,  163  Ind.  259, 
p.  58,  complaint  for  personal  injuriei 
need  not  allege  tbet  plaintiff  was  in 
)tc.  B,f.  Co.  V.  Grain  Co.,  68  Kan.  S88, 
inbd.  3,  providing  that  canae  of  action 
eemed  to  bave  accrued  until  discover; 
ttion  founded  on  contract;  dissenting 
L  786,  majority  holding  where  validity 
>r  in  bankruptcy  is  put  in  issue  by 
led  in  creditor's  favor,  petitioning 
:ested  when  filed  for  allowance  before 

BMma  ▼.  PAQK 

lited  in  Cullins  v.  Overton,  7  OU.  4S2, 

iborities   organized   disputed    territory 

lent  rendered  in  conrt  of  anch  county 

rt. 

JtBIOTT  T.  BBVNE. 
eight  on  arrival, 

r  Co.  v.  United  States,  146  Fed.  487, 
ireboDie  sboold  be  based  on  its  weight 
;  of  entry;  Stone  v.  Sballus,  143  Fed. 
Iding  wboUy  decayed  fruit  imported  in 
d  dnty  paid  on  merchantable  quantity 
;age;  Franklin  Sug.  Bef.  Co.  v.  United 
itional  dn^  imposed  by  Act  of  1897, 
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10  How.  72-108  Notes  on  TT.  B.  BepoTta.  £51 

e.  11,  {  6,  on  impoTted  merchiindue  apon  which  export  bounty  paid 
bj  prodaeing  country,  ii  KiBessable  only  on  quantity  entered,  irre- 
Bpeetive  of  caaao  of  ahrinkage;  Bh^w  t.  United  Statei,  141  Fed.  470, 
aHOHment  of  duty  on  wine  without  allowance  for  leakage  ia  void. 

Diatingoiahed  in  United  Statei  t.  Shaw,  144  Fed.  330,  (reTeninf 
BhBW  t.  United  SUtei,  141  Fed.  470),  under  Tariff  Act  1897,  c.  11, 
1  1,  ached.  H,  par.  29S,  there  can  be  no  allowance  for  leakage  of 
wine  while  In  transit  to  thia  country;  Franklin  8ng.  Bef.  Co.  t.  United 
States,  137  Fed.  6S7  (reveraed  142  Fed.  376),  additional  duty  impoeed  by 
Act  of  1897,  e.  11,  |  fi,  on  imparted  merchandiae  upon  which  export 
bounty  paid  by  producing  country,  ii  aaaeisable  on  inToiee  weight 
at  time  of  exportation  without  allowance  for  abrinkage. 

9  How.  837-647,  13  L.  EOO,  UNITED  8TATEB  t.  SOUTHMAYD. 

S^  1  (IV,  895).    Duties — Effect  of  drainage  en  roiAe. 

Approved  In  Franklin  Bug.  Bef.  Co.  t.  United  Btatea,  148  Fed.  379, 
additional  dnty  imposed  by  Act  of  1S97,  e.  11,  g  5,  on  imported  mer- 
chandise npou  which  export  bounty  paid  by  producing  country,  ia 
asseaasble  only  on  quantity  entered,  irrespective  of  cause  of  snrink- 
aga. 


Z  HOWABD. 


10  How.  72-81,  13  L.  333,  McNULTY  t,  BATTY. 

8yl.  1  (IV,  699).    Dismissal  of  appeal  pending  on  state's  admission. 

Approved  in  United  States  r.  Bena,  12  N.  M.  414,  78  Pae.  68,  re- 
peal of  Lawa  1901,  p.  190,  e.  99,  deprived  anpreme  court  of  juriadietion 
over  criminal  appeal  not  applied  for  during  term  at  which  final  judg- 
ment rendered. 

10  How.  33-99,  13  L.  337,  8TBADER  v.  QBAHAU. 

Syl.  1  (IV,  899).    Supreme  court — Questions  of  local  law. 

Approved  in  dissenting  opinion,  Haddock  v.  Haddock,  201  U.  8. 
eil,  50  L.  887,  20  Bnp.  Ct.  525,  mere  domicile  within  state  of  one 
party  to  marriage  does  not  give  conrts  of  that  state  jurtsdictioa  to 
render  decree  of  divorce  enforceable  in  other  statea  against  nonap- 
pearing  nonresident  only  constructively  served. 

10  How.  99-102,  IS  L.  344,  WILSON  t.  STANFOBD. 

By).  1  (IV,  900),     Supreme  court — Setting  aside  assignment  of  patent. 

Distinguiahed  in  Harrington  v.  Atlantic  etc  Tel.  Co.,  143  Fed.  33S, 
upholding  federal  jurisdiction  over  suit  for  infringement  of  patent  by 
osei  where  under  agreement  between  owner  of  patent  and  controlling 
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Hotel  on  U.  8.  Beports.  10  How.  109-37G 

in  defendant  patent  not  to  be  transferred  to  corporatioD  till 
itock  and  defendant  violated  agreement. 

■9-144,  IS  L.  348,  HOTT  v.  UNITED  STATES. 

V,  902).    Tieasuiy  tranBcript  a*  evidence. 

I  in  United  States  v.  Pierson,  14S  Fed.  818,  819,  applTing 

[>n  on  bond  ot  Indian  agent. 

V,  S02).     Compensation  of  eoUeetor  of  euatonu. 

'  ■  ■  rery  t.  Pima  Co.,  7  Ariz,  34,  60  Pac,  704,  nnder  Ari- 
ng  sberiS's  duties  and  prescribing  salarj,  sberiS  can- 
foi  care  of  federal  prisoners  cou&ued  in  countj  jaiL 

13  L.  370,  Hnllett  v.  Coiling. 

I.     Marriage  per  verba  de  praesentt. 

laves  T.  Beaves,  IG  Ok).  2S2,  83  Pac.  494,  apbolding 

homa  per  verba  de  praesenti  followed  b;  eobabita- 

18  L.  897,  GBEELT  v.  THOMPSOU. 

).    Tariff — Appraisement — Personal  examinatioa  Me- 

lited  States  v.  Shaw,  144  Fed.  331,  under  Tariff  Aet 
selied.  H,  par.  E96,  there  can  be  no  allowanee  for 
while  in  transit;  United  States  v.  Hurpby,  136  Fed. 
peal  from  local  appraisement  general  appraiser  who 
lent  did  not  hare  goods  nor  samples  thereof  reap- 
oid;  United  States  v.  Lahey,  132  Fed.  182,  in  finding 
gooia  collector,  after  appraiser  bad  appraised  goods 
in  item  as  nondntiable,  include  such  item  in  invoiee 
dutj  thereon  upon  mere  inipectioo  of  invoie*. 

13  L.  405,  MAXWELL  v.  OBISWOLD. 

).     When  payment  involuntary. 

nndsen  etc.  Co.  t.  Chicago  etc.  B.  Co.,  119  Fed.  974, 

ment,   which,  after  delivery   to   hiro,    and    with    full 

a,  paid  charges  including  item  for  icing  in  transit,  in 

bed  tariff,  cannot  recover  item  for  icing. 

13  L.  440,  LANDES  v.  BBANT. 
I.  Perfected  Spanish  titl«  inures  to  purchaser, 
nited  States  v.  Clark,  200  U.  B.  607,  60  L.  618,  26 
ebaser  of  timber  lands  after  receiver's  final  receipts 
itled  to  protection  as  bona  fide  purchaser  against  ean- 
aal  frauds  ot  entrymao,  of  patents  afterward  issued; 
Detroit  Timber  etc.  Co.,  200  U.  S.  335,  50  L.  509,  26 
rehaser  from  patentee's  for  value  without  notice  of 
•ntryman  is  bona  flde  purchaser  within  timber  act  of 
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10  How.  376-419 


Notes  on  TT.  B.  Beporti. 


1S7S,  though  be  acquired  intereet  in 
timber  prior  to  iuukuee  of  patent;  V 
8.  390,  401,  48  L.  1039,  2i  Sup.  Ct.  ' 
u  agaiuat  it*  grantees  of  lands  wit 
grant  sum  eollected  from  trespassers  t 
land  between  time  of  selection  to  bi 
selection  bj  Interior  Department;  Pej 
CCA.  S51,  patentee  nnder  bomestes 
ber  act  after  initiation  of  claim  and  j 
ing,  182  Ind.  IQO,  70  N.  E.  144,  appl 
third  person  for  deliver;  at  grantor 't 
Vinn.  291,  110  Am.  St.  Bep.  369,  102 
araignee  of  soldier's  additional  homei 
bj  quitclaim  deed. 
8;).  5  (IT,  916).  Notorious  ad*ers 
Sea  104  Am.  St.  Bep.  345,  note. 


Bjl.  1  (IT,  917).     ConsolidaUou  of 

Approved  in  Shaw  v.  Covington,  19 

Ct.  754,  new  corporation  formed  by  C 

of  1893  cannot  claim  exelusiTe  privili 

power  buaineoi  conferred  b;  statute  < 


^L  1  (IT,  919).    Corporate  charters-Obligation  of  eontnusts. 
Approved  in  Whitloek  t.  Hawkins,  105  Ta.  251,  03  S.  E.  404,  np- 
holfling  Act  of  1906,  amending  Code,  c.  S3,  relating  to  assessment  «f 


Distinguished  in  Union  Bj.  Co.  v.  Standard  Wheel  Co.,  149  Fed.  703, 
dnder  Shannon's  Tenn.  Code,  relating  to  condemnation  proceedings, 
where  judgment  has  been  entered  aaaessing  damages  for  land  sought 
for  railroad  right  of  waj  on  trial  of  appeal,  petitioner  cannot  dismiss 
as  to  portion  of  land  merely  because  damages  are  too  high. 

10  How.  402-419,  IS  L.  478,  BDTLEB  v.  PENN8YLTAN1A. 

Sfl.  1  (IT,  92B).    Law  repealing  act  creating  office. 

Approved  in  Harwood  t.  Parrin,  7  Aric  117,  IIB,  00  Pae.  892,  a^ 
holding  act  providing  for  appointment  of  count;  asseaBOra  though  aa- 
naior  elected  for  term  nnder  prior  act;  HcOovem  v.  Mitchell,  78 
Conn.  553,  63  Atl.  439,  upholding  Laws  IB05,  p.  410,  e.  213,  increasing 
nlaries  of  judges  to  take  effect  ou  paaaage  of  act;  Mial  v.  Ellington, 
134  N.  C.  141,  161,  40  S.  E.  964,  972,  65  L.  B.  A,  697,  upholding  atat- 
nia  changing  prior  Mt  relating  to  oOm  oi  rsftd  nptniMi,  though 
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Notei  on  U.  8.  Beporti.  10  Hot.  442-540 

t  appointed  for  definite  term  losea  offieej  disBenting  opinion  in 
T.  Albright,  12  N.  M.  31S,  319,  7S  Pae.  212,  majority  holding 
ippointed  on  Mareh  23,  1B03,  under  Laws  1903,  p.  33,  e.  27, 
ed  by  Lam  1903,  p.  60,  e.  49,  which  wsa  before  set  dividing 
)  eountj'  took  effect,  not  entitled  to  office. 

I,  UNITED  STATES  t.  BBOOSa 

imple — Indian  treatj*. 
United  State*,  149  Fed.  260,  where,  ander 
to  two  member*  of  Ponea  tribe,  who  subBB- 
thereafter   each    separatelj    made    separate 

it  patent  hj  mistake  made  to  hnsbaod  tor 

ij  deprived  of  her  land. 

e  T.  Adame,  143  Fed.  722,  npholding  32  SUt. 

)iirt  empowered  to  review  final  judgment!  of 

t,  GATIjEB  v.  wildeb. 
itOT  cannot  sue  before  patent, 
r.  Park  «  Sons  Co.,   14S  Fed.  301,  SOS,  np- 
proprietarj  medicine  to  sell  to  wholesaler  on 
o   retallen   desipiated   bj   him   only   and   at 
it  with  letailen  to  sell  onlj  at  certain  price; 
,  bankrupt's  incorporeal  interest  in  alleged 
on  for  patent  does  not  pan  to  trustee, 
ta — Afliigninent  and  license  distinguished, 
r.  Chai.  Enen  Johnson  A  Co.,  136  I%A.  117, 

of  patent  for  rotary  neostyle  to  sell  ma- 
:tion  that  they  shall  be  used  only  with  paper 

Shepherd  v.  Deitsch,  133  Fed.  84,  since  per- 
tfttentee  to  make  and  vend  patented  article, 
unotber,  ia  not  an  assignment,  licensee  is  not 
■  infringement;  Empire  City  Amusement  Co. 
here  bill  to  enjoin  infringement  of  copyright 

of  which  plaintiff  acquired  through  assign- 
Ter  to  biU  becauM  assignor  of  one  of  plajv 

618,  BAST  HAETFOHD  t.  HABTFOBD 

;atIon  of  contracts — Ferry  franchise. 
r.  Worceater  etc.  St.  By.  Co.,  196  U.  8.  G4g, 
,  npholding  Maw.  Laws  1698,  e.  57S,  abrogat- 
letween  dty  and  street  railway  with  reference 
ginaw  County  Supn.  v.  Hubingar,  137  Mich, 
ling  Loe.  Acta  1001,  p.  114>,  amending  town- 
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11  Haw.  33-177  Notei  on  U.  8.  Beporti.  2SS 

ship  road  act  kDd  exempting  aneh  townihipi  from  taxation  for  county 

10  How.  657-586,  13  L:  637,  ST.  JOHN  t.  PAINB. 
871  0  (IT,  035).    CoUidon — NeceMitj  for  and  location  of  lookonL 
Approved  in  Brigham  v.  Lnckenbacb,  140  Fed.  32S,  holding  tog  leav- 


10  How.  580-609,  13  L.  551,  NEWTON  v.  STEBBINa 
87I.  2  {IV,  930).     Colliaion— Meeting  of  atSBiner  and  eldp. 
Approved  in  Qninette  v.  Biaso,  136  Fed.  831,  09  C.  C.  A.  825,  tng 
going  up  Mieiisaippi  in  dense  fog  at  speed  of  nine  miles  per  hont  is 
Uabls  for  deaUi  of  person  ran  down  while  crossing  in  ski2. 


XI  HOWARD. 

11  How.  33-47,  13  L.  S9S,  OAKET  t.  BENNETT. 

87I.  8  (T,  9).  Bankruptcy  assignment  not  efteetlve  In  other  eooa* 
try. 

Cited  in  Hyde  t.  IfeiUdin,  140  Fed.  44S,  arguendo. 
11  How.  154163,  13  L.  043,  UNITED  8TATES  t.  UOBOAN. 

B7I.  0  (T,  14).    Beeeiver  of  public  moneTS  is  insurer. 

Approved  in  Tan  Trees  v.  TerritoT^,  7  Okl.  363,  G4  Pae.  498,  eountj 
trcAsurer  liable  on  bond  though  funds  depoeited  in  solvent  bank  which 
afterward  failed,  and  funds  lost  withont  his  fault 

11  How,  105-177,  13  L.  047,  D'AECT  t.  EETCHnM, 

Syl.  1  (T,  18).    Plea  of  nul  tiel  record. 

See  103  Am.  St.  Bep.  318,  not& 

Syl.  2  (T,  10).     Foreign  judgments  withont  service — Credit. 

Approved  in  Cella  Com.  Co.  v.  Bohlinger,  147  Fed.  422,  holding  void 
Arkansas  act  of  1901,  authorizing  personal  judgment  against  foreign 
eorporation  on  caves  of'aetion  in  favor  of  reeident  on  serrice  of  stim- 
mons  on  state  auditor;  MnmT  v.  Strong,  8  Alaaka,  519,  judgment  is 
Tokon  Territory,  Canada,  against  resident  of  Alaaka,  on  notice  served 
on  him  ia  Alaska,  is  void;  Cujkendall  v.  Doe,  129  Iowa,  457,  105  H. 
W.  700,  where  judgment  has  been  legnlarlj  eoDfesaed  under  warrant 
of  attorney  snd  entered  in  eourt  of  itate  of  debtor's  residence  and 
in  accordance  with  its  laws,  judgment  is  enforceable  in  Iowa  though 
judgments  so  confessed  not  permitted  by  Iowa  law;  dissenting  opinion 
in  Haddock  v.  Haddock,  201  U.  8:  620,  50  L.  803,  20  Sup.  Ct.  823, 
majnrity  holding  mere  domieile  within  state  of  one  spouse  doet  not  giv* 
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Notsi  oa  V.  8.  Bepoilt.  11  How.  177-272 

rt  JDriadletion  U>  render  divorce  decree  enforcesble  in  other 
uuat  nonappearing  nonresident  defendant  onljt  eooBtructivelj 


177-184,  13  L.  853,  BOHSTMAN  t.  HENBHAW. 
[V,  20).  Holder  guarantee*  prior  indoreemeiita — Drafte. 
uiabed  in  La  Fayette  v.  Merchant!  Bank,  73  Ark.  SB7,  IDS 
Sep.  n,  84  S.  W.  702,  68  L.  B.  A.  231,  wDere  drawee  ol! 
"aft  paid  it  to  bank,  wbieh  bad  dieeousted  and  indorsed  it, 
dranee  did  not  notify  bank  of  forgery  for  six  months  does 
nda  leeoveiy  by  drawee  where  he  had  had  no  suspicion  of 

18S,  13  L.  6S7,  BEVINS  t.  BAMSAT. 

^T,  21).     Error  not  appeal  lies  at  law. 

ed  in  Comstock  t.  Eagleton,  190  U.  8.  100,  49  L.  403,  25  Sdp. 

applying  rule  to  judgment  of  territorial  conrt  in  action  for 

risonment, 

!04-2D8,  13  L.  66S,  BBOOES  T.  NOBBIS. 

(T,  23).     Error  not  bconght  till  writ  filed. 

ed  in  Butan  t,  Johnson,  130  Fad.  110,  84  C.  C.  A.  443,  eir- 

:  of  aDDoals  cannot  review  judgment  on  writ  of  error  not  is- 
months  from  entry  of  judgment. 
Limitation  to  writ  of  error  raised  by  motion, 
onnell  t.  State,  120  WU.  001,  lOS  N.  W.  19,  there 
te  of  statute  requiring  error  in  criminal  eases  to  be 
us,  where  attorney  general  before  filing  of  briefs, 
eeause  of  lapse  of  time. 

L.  «83,  H0TCHKIS8  t.  GREENWOOD, 
Combination  of  known  parts  not  patentable, 
er  ets.  Co.  t.  Union  Elee.  Mfg.  Co.,  147  Tei.  276, 
pat«Dt  No.  368,  807,  for  eleetrio  resistane*  euil,  void 
!)Ie  novelty;  Sloan  Filter  Co.  t.  Portland  Qold  Uin. 
lolding  void  81oBn  patent  No.  587,  874,  for  barrel 
ation  of  precious  metal  solutions;  Thomson -Houston 
IS  Co.,  129  Fed.  379,  upholding  Van  Depoole  patent 
,8,  for  turn  buckle. 

New  York  Belting  etc.  Co.  t.  Bierer,  149  Fed.  770, 
e  ft  Watts  paUnt  No.  527,961,  for  tiled  floor  or  wall 
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II  How.  272-3S9  Note*  on  V.  8.  B«porU.  SSO 

11  How.  272-2B3,  13  L.  893,  EEESIDE  t.  ITALKEB. 

87L  3  (V,  30).  Mandamna  to  compel  miniaUTi&l  or  ^cietiaiiai7 
ut 

Approved  in  Wilson  t.  Cox,  73  S.  C.  400,  53  S.  E.  GIS,  m&nd&nnu 
does  not  lie  to  compel  coQnty  diapeneer  to  open  and  opentte  dupensaiy, 
where  in  order  to  do  so  court  wonld  hftve  to  set  uide  election  deciding 
Against  diapeoBBFj.  ■ 

Sfl.  5  (V,  31).     No  setoff  Against  goveminent 

Approved  in  United  States  t.  Qillies,  144  Fed.  99B,  foHowlng  rule; 
United  States  t.  Warren,  12  Okl.  364,  71  Pae.  6B0,  when  United  8tat« 
is  plaintiff,  defendant  voaj  present  setoff,  bnt  do  judgment  can  Im 
rendered  against  United  States  for  balance  dne  defendant' 

11  How.  297-329,  13  L.  703,  VAN  BENSSELAEB  v.  KBABNET. 

87L  1  (T,  34).     Following  state  statutorj  eonHtnietion. 

Approved  in  Yocum  t.  Parker,  134  Fed.  212,  67  C.  C.  A.  2S7,  con- 
struing Missouri  statute  and  devise  thereunder  u  vesting  fee  siinple 
subject  to  be  devested  on  death  of  devisee  withoat  living  isana. 

Sjl.  3  (V,  34).     Estoppel  of  heirs  by  grantor's  deed. 

Approved  in  Ward  v.  Foley,  141  Fed.  366,  contract  to  lell  grantor'* 
interest  in  three  hundred  and  twenty  acres  of  land  at  $14  per  acre  in 
•ale  of  interest  in  land  at  rate  of  $14  for. each  aere  In  entire  tract; 
Cooper  r.  Bums,  133  Fed.  404,  under  Neb.  Comp.  St.  1903,  e.  53,  f  2, 
relating  to  eonveyanees  as  eontiacta  of  married  womenj  wife  joining 
with  husband  in  mortgage  of  land  in  which  she  had  life  estate  cannot 
assert  that  after-acquired  title  to  fee  did  not  inure  to  mortgagee; 
Wheeler  v.  Young,  76  Conn.  48,  65  Atl.  672,  title  acquired  by  one  a 
year  after  giving  warranty  deed  without  title  in  fact  or  of  record  doea 
not  inure  to  grantee  who  failed  to  examine  record,  as  against  bona  Ude 
mortgagor  of  grantor;  Henderson  v.  Beatty,  124  Iowa,  1G6,  E>9  N.  W. 
717,  agreement  to  convey  right,  title  and  interest  is  not  agreement  to 
convey  fee  simple,  thongh  subsequent  clause  providM  for  execution  of 
warrant  deed  on  payment  of  price;  Johnson  t.  Uutnol  Life  Ins.  Co., 
113  Ey.  S8S,  69  8.  W.  756,  married  woman  Is  estopped,  as  against 
bona  fide  purchaser,  from  denying  recital  in  deed  of  separate  property 
that  she  had  received  consideration;  Bradley  Estate  Co.  t.  Bradley,  97 
Minn.  166,  106  N.  W.  112,  holding  indentnre  under  which  respond- 
ent claimed  was  eonveyance  in  praesenti,  estopping  grantor  from 
taking  eonreyance  and  asserting  title  against  prior  grantee;  Weeks 
T.  Wilkins,  139  N.  C.  21S,  51  S.  E.  910,  bargain  and  sals  deed 
eontaining  warranty  elanse  estops  Infant  grantor  from  setting  up  after- 
acquired  titit  where  he  failed  to  disafBrm  on  attaining  majority;  Flan- 
•ry  V.  Kane,  102  Va.  GS6,  667,  46  8.  E,  681,  grantor  in  deed  of  bargain 
and  sole  cannot  acquire  existing  encumbrance  and  tMtat  it  ogmisst  U* 
grantee.    See  105  Am.  8t  Bep.  8Q2,  not«b 
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on  IT.  a.  BepoTtl.  11  How.  329-461 

Med  in  Tntt  v.  Batliff,  10  OU.  174,  a 
tt  are  tm  sdjudieata. 

ITBATHBKHEAD  t.  BA8KEEVILLR 
Evidence — Preliminaiy  proof, 
tini,  131  Fed.  6S,  65  C.  C.  A.  301,  In  ne- 
venue  taxes  mougfullj  impoied,  evidence 
I  taken  from  bim  and  carried  to  collector  '■ 
int'i  office,  and  lait  wen  three  jears  after 
ilaintiff,  and  March  made  in  agent '■  office, 
[dence  of  content!. 

ABES  V.  BOS& 
iet  diiveted. 

I  B.  B.  Co.,  27  B.  I.  827,  88  AH.  121,  «p- 
'  11,  anthorizing  mipreme  court  to  direct 
trial  by  jiwy. 

f  agent  on  principal '■  contract, 
r,  78  Conn.  673,  83  AtL  123,  registrar  o( 
to  appoint  asBiatant  for  each  voting  dia- 
ry ia  not  personally  liable  tor  » 


in  penonam  without  notice  l»  void. 
,  V.  Bohlinger,  147  Fed.  42E,  holding  Ar- 
ig  personal  jadgment  against  foreign  eor- 
in  favor  of  resident  on  Mrviee  on  state 
J.  Eq.  156,  57  AU.  656,  Chancery  Act,  j 
against  nnascertaioed  heirs,  devisees,  or 
decree  against  them  by  class  designation 
a  qttiet  title. 

u  of  jury  in  legal  actions. 
United  States,  197  U.  8.  525,  S28,  4B  L. 
Iding  void  31  Stat.  85S,  &  786,  providing 
lora  in  Alaska  six  jurors  sbaU  constitute 
an,  140  Fed.  480,  party  in  possession  of 
entitled  to  right  to  jnry  trial  on  isane  of 
Jaska,  566,  in  action  to  quiet  title  issuea 
raised  by  pleadings  are  triable  by  jury; 
131,  72  Pac.  375,  commenced  prior  to  1901, 
ties  to  action  to  assess  value  of  improve- 
ring  claiinantB  as  proridod  by  aet  of  1901, 
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11  now.  401-676 


NotBi  on  U.  S.  Beporta, 


11  How.  4ei-4S0,  13  li.  771,  TAN  BUBEK  t.  DIGQBa 
Bjl.  1  (T,  GO).  Setoff  of  damages  against  building  eontnct. 
Approved  in  Biebardson  v.  Lowe,  149  Fed.  632,  though  fraud  inducing 
purchaBe  of  pTopert7  waived  bj  laches  as  ground  foT  rescission  of  eon- 
tract,  purebaser  maj  plead,  resulting  damages  as  faQure  of  oonsidera- 
tion  in  defense  of  action  on  purchase  mooej  note;  Williams  v,  Neel;r, 
134  Fed.  7,  69  L.  B.  A.  232,  67  C.  C.  A.  ITl,  partial  failure  of  eonsid- 
eration  resulting  from  defect  of  title  ia  good  defense  pro  tanto  to 
action  on  purcbsse  monejr  note;  dissenting  opinion  in  Dteekerboff  v. 
ITnitea  SUtes,  136  Fed.  549,  69  C.  C.  A.  255,  msjori^  holding  where 
importers  failed  to  return,  on  collector's  demand,  merchandise  delivered 
without  examiuation,  there  can  be  no  reeaver;  on  bond  given  under 
Bev.  St.,  S  2899,  witbout  proof  of  actual  damages. 

11  How.  480-492,  13  L.  779,  CONBAD  v.  QEIPFEY. 

BjL  1  (T,  51).    Corroboration  of  Impeaebed  witness  by  deelarationa. 

Approved  in  Burks  v.  State,  78  Ark.  274,  93  S.  W.  9S4,  following 
rule;  Legere  v.  State,  111  Tenn.  375,  77  8.  W.  1061,  where  witness  in 
murder  ease  made  prior  statements  contradicting  those  made  on  trial, 
corroborative  statements  made  while  negotiating  for  immuni^  are  inad- 
missible, 

11  How.  652-570,  13  L.  809,  UNITED  STATES  t.  HUGHES. 

S^L  2  (V,  55).    Bighia  and  remedies  of  govemmeot  as  land  owner. 

Approved  in  Ljmch  v.  United  Statea,  13  OU.  145,  73  Pac  1096,  ap- 
plying rule  in  considering  suffieienej  of  petition  by  goverument  to  can- 
cel patent  for  fraud.    See  101  Am.  St.  Bep.  170,  note. 

11  How.  S87-609,  13  L.  824,  HOGG  v.  EMEBSON. 

Syl.  4  (V,  68).     Patents — Specification  control  diswioga. 

Approved  in  Bobins  etc.  Belt  Co.  v.  American  Bead  Maeh.  Co.,  I4S 
Fed.  927,  upholding  Bobins  patent  No.  571,604,  for  belt  convefor,  valid 
and  infringed. 

11  How.  663-669,  13  L.  657,  UNITED  STATES  v.  TUBNEB. 

S7I.  2  (T,  GB).    Judicial  notice  of  Spanish  titles  and  lawa. 

See  113  Am.  St.  Bep.  869,  S73,  note. 
11  How.  609-676,  13  L.  859,  BENNETT  v.  BUTTEEWOETH. 

S7I.  2  (V,  60).     Distinction  between  law  and  equity. 

Approved  in  Chapman  v.  Yellow  Poplar  etc.  Co.,  143  Fed.  206,  where 
bill  sought  reconveyance  and  damages  for  breach  of  contract  nnder  whieb 
«onvejanea  made,  court  could  compel  separation  bj  filing  of  declaration 
at  law  for  damages;  Davidson  etc.  Imp.  Co.  v.  Parlin  etc.  Co.,  141  Fed. 
40,  simple  eootraet  creditor  who  has  not  redueed  his  demand  to  judg- 
ment and  exhausted  remedy  at  law  cannot  have  claim  adjudicated  in 
federal  equity  court;  Anglo -American  etc.  Co.  v,  Lombard,  132  Fed. 
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Kotes  on  U.  S.  Beporta.  12  How.  24-87 

C.  C.  A.  8B,  in  action  at  law  to  enforce  stockholder*!  liabilit]', 
it  cannot  aet  oS  indebtedneBB  of  corporation  to  him. 
(V,  62).     Bevision  in  appellate  court  of  eirora  apparent. 

Nichols  V.  Board  of  Commra.  Albany  County,  13  Wyo.  8, 
here  final  judgment  is  not  aupported  by  pleadinga  or 
'  be  vacated  on  error  on  record  proper  without  bill  of 
f h  no  exception  taken  to  proceeding!  below. 


Xn  HOWARD. 

13  L.  877,  THBEDOILL  v.  PINTABD. 

Purchase  money  lien  on  sale  by  pre-emption er. 
Petroski  v.  Minzgohr,  144  Uich.  358,  108  N.  W.  TS, 
ring  complainant's  land  and  cutting  timber  thereon 
le  of  all  timber  defendant  might  Temove  prior  to  eer- 
ing  complainant  relied  on  tax  title,  could  not  acquire 
id  hold  adversely  to  complainant;  Nicholson  v.  Cong- 
Si,  103  N.  W.  1036,  where  application  to  locate  land 
1  treaty  of  18S5  is  accepted  and  approved  by  land 
litable  title  vesta  in  applicant  though  price  not  tben 

13  L.  S89,  FABMEBS'  BANE  OF  TIBQINIA  t. 


n  of  contest — Statu  quo. 
Buskirk  Bros.  v.  Peck,  67  W.  Va.  372,  60  a  E.  437, 
a  eonstming  forfeiture  clause  in  contract  of  sale  of 

to  be  cnt  and  removed  within  specified  time. 
).    Accord  and  eatiafaction  as  defenae  to  judgment. 
St.  Bep.  419,  note, 
L3  L.  901,  HABBIS.  v.  BUNNELS. 
.    Contracts  in  contravention  of  Btatnte. 
Iowa  etc.  Mining  Co.  v.  TJoited  States  etc.  Co.,  14S 
a   foreigi)   corporation   was   acting   as   corporation   in 
t  made  contract  sued  on,  it  is  no  defense  to  action 

had  not  complied  with  Code  Iowa,  ;  1637,  relating 
iclee  of  incorporation  by  foreign  corporations;   State 
ok  Co..  69  Kan.  ID,  76  Pae.  414,  1  L.  B.  A.  (N.  S.)  * 
made  with  foreign  corporation  before  it  has  obtained 
1  businsM  in  state  ue  not  subject  to  caneellation  for 
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12  How.  88-15& 


Notes  OD  v.  S.  Reports. 


SM 


8;1.  2  (V,  72).    Contract  eontravening  atatate  imposing  penalty. 
Approved  in   Montgomery   v.   Whitbeck,   12   N.   D,   393,   96   N.  W. 

S29,   where   all   policy-holders   in   mutual   ini 

same  footing,  no   estoppel  will  be  indulged 

sorting   ultrs    vires    nature    of    business   doi 

Education,  50  W.  Va.  256,  49  a  E.  150,  cont 

ate  Bgaiast  corruption  in  office  is  void  and 

12  How.  88-97,  13  L.  S05,  UNITED  STATES 

Syl.  2  (V,  74).    Bevenne  laws  witbin  appi 

Approved  in  Bryant  Bros.  Co.  v.  Bobinsi 
noval  of  equity  suit  to  federal  court  it  mui 
force  in  such  court. 

12  How.  139-159,  13  L.  927,  BUSSELL  v.  80 

SyL  1  (V,  77).     Equity  practice  not  variat 

Approved  in  James  v.  Gray,  131  Fed.  40 
made  by  wife  to  husband  from  separate  es 
against  his  estate-  in  bankruptcy,  without 
ability  under  state  laws. 

SyL  2  (V,  77).    Parol  to  show  absolute  deed  mortgage. 

Approved  in  Weiseham  v.  Hocker,  7  OU.  254,  54  Pae.  46S,  and 
Welborn  v.  Dixon,  70  8.  C.  115,  49  &  E.  234,  both  following  rale. 

Syl.  8  (T,  73).  Inadequacy  of  eooBideratioii  as  evidence  of  mort- 
gage. 

Approved  in  Collins  v.  Denny  Qay  Co.,  41  Wash.  143,  82  Pac.  1014, 
where  decedent,  being  insolvent  and  indebted  in  large  sum,  of  which 
he  owed  defendant  less  than  46,000,  surrendered  $27,000  worth  of 
stock  in  satisfaction  of  (3,500  of  his  debt  to  them,  reserving  but 
four  months  to  pay  debt  and  reclaim  stock,  transaction  waj  mort- 
gage and  right  of  redemption  not  lost;  Eursey  v.  Hursey,  56  W.  Ta. 
1S7,  49  S.  E.  370,  where  at  time  of  execution  of  deed  grantee  paid 
debt  for  grantor  and  parties  intended  that  sum  so  paid  should  b* 
debt  duo  from  grantor  to  grantee  and  seenred  by  deed,  payment  will 
be  so  treated. 

Syl.  5  (Y,  79).    Release  to  mortgagee  in  possession. 

Approved  in  Carveth  v.  Winegar,  133  Mich.  33,  94  N.  W.  383, 
declaring  warranty  deed  accompanied  by  contract  to  return  to  vendor 
half  of  proceeds  of  sale  to  be  mortgage;  Liskey  v,  Snyder,  66  W. 
Ya.  623,  49  S.  E.  520,  setting  aside  releaao  of  eqnity  of  redemption: 
,  dissenting  opinion  in  Stuart  v.  Hauser,  9  Idaho,  78,  72  Pae.  727, 
majority  holding  in  equity  suit  by  grantor  to  have  deed  absolute 
declared  mortgage  findings  of  trial  court  in  form  of  deed  not  dia- 
tarbed  where  avidenea  conflicts. 
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18  How.  34T-16S  Notes  on  U.  S.  Beporti.  269 

Syl.  8   (V,  BB).     Commeice— State  pilot  lawg. 

Approved  in  OUeo  t.  South,  195  U.  8.  S41,  49  L.  22B,  29  Sup.  Ct 

52,  Dpholding  Texas  pilotage  laws;  Allen  t.  Beed,  10  OU.  1E4,  60 
Pac.  788,  holding  void  Stat.,  e.  23,  relating  to  changing  of  county 
■eate  void  ai  conflicting  with  act  of  CongrciB  of  1S93,  relating  to 
opening  of  Cherokee  Outlet. 

12  How.  M7.300,  13  L.  1017,  EICH  y.  LAMBEET. 

Sjl.  1  (V,  104).     Appeal — Amount  in  diepute— Separate  libelt. 

Approved  in  The  Joeepb  B.  Thomas,  148  Fed.  TGT,  where  number 
of  libelants  join  in  suit  in  admiraltj  for  wages,  their  claims  cannot 
be  added  tO£etbec  to  give  appellate  jurisdiction;  Feely  v.  BryaD, 
55  W.  Va.  501,  47  S.  E.  310,  where  several  creditors  with  separate 
demands  attack  mortgage  as  preference  and  deeres  adjadges  prop- 
erty to  be  for  benefit  of  creditors  and  orders  particular  sums  to  lev- 
eral  creditors,  such  sums  cannot  be  added  so  •«  to  give  appellate 
juriediction. 

12  How.  S61-3S7,  IS  L.  10S3,  UNITED  STATES  v.  BEID: 
Syl.  1  (V,  106).    State  practice  does  not  govern  federal  erimee. 
Approved  in  Wiemer  v.  Loniaville  Water  Co.,  180  Fed.  2S5,  deci- 
sion of  highest  state  court  denying  in&ndamna  to  compel  certain  ac- 
tion by  water  company  is  not  binding  on  federal  court  In  eqaity 
suit,  where  under  state  statutes  court  must  neeessarily  have  held  that 
mandaniui  did  not  lie  against  defendant;  Trafton  v.  United  Statea, 
lit  Fed.  514,  arguendo. 
Syl.   3    (V,    107).    Admissibility   of   evidence   governed   by   state 

Approved  in  Virginia  ▼.  Felts,  133  Fed.  93,  competency  of  witneaa 
is  governed  by  state  law  on  trial  of  defendftnt  in  criminal  ease  who 
has  removed  case  into  federal  court. 

12  How.  443-465,  13  L.  1058,  THE  PBOFELLEB  GENESEE  CHXEP 
V.  FITZHUGH, 

Syl.  2  (V,  114).    Limit!  of  admiralty  jurisdiction. 

Approved  In  Arnold  v,  Eastin,  IIS  Ey.  699,  76  S.  W.  856,  where 
borne  port  of  vessel  was  in  Indiana,  recording  of  mortgage  thereon 
in  Eentucliy  is  not  eonatmctive  notice  to  creditors. 

Distinguished  Id  Cleveland  etc.  By.  Co.  v.  Dmien,  IIB  Ey.  847,  80 
S.  W.  7S0,  wbere  carrier  contracted  in  niinait  to  carry  freight  into 
Kentucky,  and  that  it  should  not  be  liable  for  loss  by  fire,  such 
limitation  being  valid  in  Illinois  but  void  here,  and  cargo  burned  in 
Illinois,  limitation  of  liability  in  contract  wu  good  defense  ia  suit 
in  Kentucky. 
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Hotea  oa  IT.  8.  Beporta.  12  How.  406-598 

V,  121).     Collialcn — Neeeisity  for  lookoat. 

ii   in   Elutt  V.   PhUadelpbia  etc.   By.   Co.,   142  Fed.  396, 

ig  liable  for  running  down  deeedont  who  wai  in  rowboat 

rhere  tug  bad  no  lookout;  Brigbam  t.  Luckenbaek,  140  Fed. 

ng   tug   liable   for   eolliaion   with   sailing   vessel   where   tug 

oper  lookout,  though  tug's  wheel  jammed;  The  Tarpon,  132 

applying  rule  where  steamer  collided   with   drifting  scow; 

29  Fed.  722,  64  C.  G.  A.  243,  holding  Bteamer  in 

:n  river  with  two  launchea  made  fast  togotber  in 

Ic 

Collision — Duty  of  steamer  passiog  ship. 
Dauntless,  129  Fed.  723,  64  C.  G.  A.  243,  holding 
>r  collision  in  river  witb  two  launches  made  fast 
aoDehea  sunk. 

13  L.  1088,  FBETZ  v.  BULL. 

Admiralty — Who  must  be  libelant. 
he  Trader,  129  Fed.  472,  mere  volunteer  to  whom 
;es  by  collision  have  been  assigned  solely  for  pur- 
ot  prosecute  such  claims  in  admiralty. 

13  L.  1071,  GAINES  v.  EELF. 

Confession  of  bigamy  to  show  marriage  void, 
iwman  v.  Little,  101  Ud.  293,  SI  Atl.  227,  evidence 
d  deceased  lived  together  at  house  of  plaintiff's 
y,  and  at  hotel  at  night,  for  less  than  week,  and 
ed  tbem  at  honse  of  ill-fame,  where  they  were  liv- 
nadmissible  to  impugn  validity  of  subsequent  mar* 


sdbvGoO^lc 


SHI  HO^ 

IS  How.  M-5S,  14  L.  42,  UNITED  81 

87L  1  <V,  133).    Award  by  claims 

Approved  in  American  et«.  Uin.  Co 
79  Pae.  752,  Mille'  Ann.  St.,  g  3037, 
to  cancel  leaae  obtained  bj  fraud,  is 

13  How.  S4-6S,  14  L.  48,  BABROW  t. 
(V,  136.)  MiBcellaneouB.  Cited  in 
rie,  132  Fed.  950,  67  L.  E.  A.  781,  t 
o(  mandamne  by  circuit  conrt  of  ap; 
to  vacate  order  staying  proceedings  i 
city  pending  appeals  in  etate  eonrt. 

13  How.  57-70,  14  L.  49,  BBADFOBD  v.  UNION  BANK  OF  TEN- 


Sfl.  S  (V,  137).  Beformation  of  title  bond  to  conform  to  iaUn- 
tion. 

Approved  in  Alarshall  v.  Homier,  13  Okl.  27S,  74  Pae.  371,  aetlOB 
lies  by  grantor  to  reform  deed  where  by  agreement  growing  eropa 
were  to  be  reserved  and  snch  leievation  is  omitted  bj  mutual  mis- 
take. 

13  How.  71-92,  14  L.  SB,  BICHMOND  ETC.  B.  B.  CO.  v.  LOUISIANA 
B.  E.  CO. 

BjL  3  (V,  140).    Public  grants  construed  in  pnblic's  favor. 

Approved  in  Knoiville  Water  Co.  v.  Knoiville,  200  U.  8.  35,  50 
L.  350,  2S  Sup.  Ct.  224,  establishment  of  municipal  aathorit;  nnder 
subsequent  legislative  authority  does  not  impair  prior  exelnsive  fran- 
chise granted  to  water  company;  Wheelwright  v.  Commonwealtb,  103 
Va.  517,  49  S.  E.  649,  reciting  history  of  litigation. 

13  How.  101-115,  14  L.  68,  WILLIAMSON  v.  BAEBETT, 
Syl.  2  (V,  145).    Negligence  not  excused  by  other's  negligence. 
Approved  iu  Metropolitan  etc.  Ey.  Co.  v.  Arnold,  67  Kan.  264,  78 
Pae.  858,  applying  rule  where,  though  decedent  was  negligent  in  go- 
ing on  tracks,  yet  motorman  eonld  have  avoided  aeeident  by  axerciso 
ri  proper  car*. 

[868J 
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).  Beporti.  13  How.  115-173 

of  ebarter  u  damages, 
ed.  430,  dsDjring  demurrage  where 
■sell  laid  up  and  repaira  on  in- 
ren  moutliB  after  accident;  The 

demurrage  ai  damages  for  col- 
3Q,  where,  at  instance  of  claim' 

in  eolliiioa  is  adopted  aa  meos- 

ma^  recover  demurrage  for  losi 
M  aold  before  repain  could  bav* 

LL  T.  HABMONT. 

OWB  itste  practice. 

.  Bloomer,  146  Fed.  7E1,  nphold- 

!et  railway  for  injurj  to  passen- 

no  defense  to  officer's  trespasa. 

140  Fed.  941,  holding  executive 
rith  it  for  infringement  of  trade- 
e,  135  Fed.  387,  holding  military 

for  deprivation  of  franchise  to 
,     granted     under     Spaniah     law, 

V.  8t.  Loafs  etc.  Co.,  135  Fed. 
I  cannot  be  joined  with  eorpora- 
.ion  and  accounting  tor  infringe- 

r  trespass  In  foreign  country. 
in    Blater    v.    Mezican    National 
24  Sup.  Ct.  681,  majority  deny- 
'  action  founded  on  liability  for 
ziean  laws. 

OHAM  v.  McLEAN. 

ice  waives  service  of  citation  an 

1  fisher  t.  Crowley,  67  W.  Va. 
material  defect  in  summons  in 
or  place  of  return  is  not  waived 
ling   motion   to   quash,    to   which 


lo.  V.  Otto,  85  N.  J.  Eq.  5S7,  66 
money  on  mortgages  and  knows 
Hy  suspend  business,  it  does  not 
ng  of  P.  L.  18S6,  p.  298,  g  6i. 
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13  Bow.  1S3-2T3  Notea  on  V.  B.  Bflporta. 


Sjl.  1  (T,  157).    Federal  init  bj  uii^ee  of  note. 

Approved  in  Utab-Nev&dft  Co.  ▼.  De  Lumar,  133  Fed.  122,  66  C. 
C.  A.  179,  federal  court  baa  do  jariediction  over  suit  by  asBignee  of 
oral  contract  to  recover  money  due  thereon  nnlese  record  ihowa  aa- 
•ignor  could  have  sued  therein, 

13  How.  190-198,  14  L.  IDS,  WEEMS  v.  GEORGE. 
Syl.  4  (V,  158).    Erroneona  rulings  on  evidence — Trial  to  court. 
Approved  in  Streeter  v.  Sanitary  Diet,  of  Chicago,  133  Fed.  131, 


13  How.  lB8-ai2,  14  K  111,  LOBD  v.  QODDABD. 

Syl.  1  {T,  158).    D«eeit— Frandnlent  intent  neeeBiary. 

Approved  in  Pittabnrgh  Life  etc.  Co.  t.  Northern  ate.  Int.  Co., 
14S  Fed.  S75,  affirming  140  Fed.  892,  holding  fact  that  writtMi 
■tatement  of  office ra  of  insurance  company  in  negotiating  lala  of 
bnalneaa  were  incorrect  aa  to  premiums  collscted  and  auDia  dno  from 
agenti,  iot»  not  aupport  action  for  deceit,  where  statemeata  prepared 
by  employee*  for  company's  own  nae;  Eimber  v.  Tonng,  137  Fed. 
748,  70  C.  C.  A.  178,  applying  rule  in  action  for  deceit  in  lale  of 
corporate  bonda  where  defendant  atated  he  knew  bonde  were  good 
and  wonld  be  paid  at  maturity;  Spead  v.  Tomlinaon,  73  N.  H.  01, 
&9  Atl.  330,  holding  patient  aubmitting  to  treatment  by  Chriatian 
Science  healer  cannot  recover  for  deceit  based  on  atatementa  that 
he  could  cure  her. 

13  How.  250-261,  14  L.  133,  GLENN  ▼.  UNITED  STATES. 

Syl.  1  (V,  163).    Private  survey  not  evidence. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  S. 
57S,  49  L.  605,  25  Sup.  Ct.  367,  private  survey  is  inadmiaaible  to 
show  that  land  from  which  timber  cut  will  be,  when  surveyed,  with- 
in railroad  grant. 

13  How.  268-273,  14  L.  140,  NEVES  v.  SCOTT. 

Syl.  1  (V,  185).    Federal  equity  independent  of  state  law. 

Approved  in  James  v.  Gray,  131  Fed.  408,  413,  65  C.  C.  A.  385, 
loan  made  by  wife  to  huaband  from  separate  estate  ia  provable 
againat  his  bankrupt  eatate,  irreapective  of  ita  enforceability  under 
atate  law. 
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Notes  on  U.  S.  Beporta.  13  How.  274-3U 

E74283,  14  L.  143,  DE  FOEEST  v.  LAWRENCE. 
(V,  166).    Tariff — Effect  of  eonmiercial  design&tion. 
ed   in  Brennan  v.  United  States,   136  Fed.  746,  747,   69   C. 
"limes"  nnder  tariff 

307-314,  14  L.  157,  PHILADELPHIA  ETC.  R.  E.  Co.  t. 
rARD. 

(V,  169).  ConioHdatioQ  of  eorporKtiona — Estoppel. 
ed  in  Wisconsin  Lumber  Co.  v,  Greene  etc.  Tel.  Co.,  127 
J,  109  Am.  St.  Rep.  387,  101  N.  W.  744,  69  L.  E.  A.  968, 
in  which  in  return  for  stock  subBcriptions  agreed  to  givo 
era  certain  privileges  is  estopped  to  denj  Its  officers  au- 
)  make  contracts. 

(V,  170).    Deposition  of  witness  at  former  trial, 
ed  in  Toledo  Traction   Co.  t.  Cameron,   137  Fed.   60,  69  C 

admitting  testimony  of  witness  given  on  former  trisJ  where 
B  without  district  and  more  than  one  hundred  miles  from 
trial. 

(T,  170).    Estoppel  to  deny  covenant  maintained  In  prior 

ed  in  Long  v.  Loekman,  135  Fed.  199,  wbere  decedent  had 
rn  plea  to  jurisdiction  to  involuntary  bankruptcy  procoed- 
Arkansas,  alleging  residence  in  Colorado,  and  proceedings 
,  bankrupt's  adminiatrators  are  estopped  in  bankruptcy 
gs  commenced  in  Colorado  from  denying  his  Colorado  rest- 
[orrison  v.  Atkinson,  16  Okl.  575,  85,Pftc.  473,  where  party 
1  to  district  court  asked  dismissal  because  of  failure  of  op- 
0  comply  with  rule  as  to  deposit  for  costs,  he  cannot,  on 
'om  district  conrt,  claim  invalidity  of  rule;  dissenting  opin< 
>ncs  V.  Stoddart,  8  Idaho,  227,  67  Pac.  65S,  majority  hold- 
not  error  to  refuse  svidenee  of  assignment  of  mortgage  h- 
ite,  where  answer  denies  title  to  owner. 
(V,  174).  Damages  for  broach  of  contract — Profits, 
'ed  in  Hadley  Dean  Plate  Glass  Co.  t.  Highland  Glass  Co., 
244,  applying  rule  in  action  for  breach  of  contract  for 
;ure  and  deliverj'  of  glass;  In  re  Saiton  Furnsee  Co.,  142 
,  where  bankrupt  repudiated  contract  for  purchase  of  ma- 
seller  could  prove  claim  against  bankrupt  estate  for  profit 
ChocUw  etc.  E.  E.  Co.  v.  Jacobs,  15  Okl.  500,  82  Pac.  504, 
light  to  eommiisions  lost  by  reason  of  unreasonable  delay 
ent  of  goods  where  carrier's  agent  had  no  means  of  know- 
equences;  Tootle  v.  Eent,  12  Okl.  692,  73  Pac.  315,  apply- 
where  merchant's  store  closed  by  virtue  of  wrongful  and 
it  chattel  mortgage;  Chiaholm  eta.  Mfg.  Co.  v.  U.  S.  Canopy 
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Co.,  II  Tenu.  211,  77  6.  W.  1064,  Kfpljiiig  nde  wliera  patent  brHketa 
oontraeted  to  be  manufactured  were  impropet^  nada  and  ware  nw- 


15  How.  84B-362,  14  L.  173,  TBET  ▼.  LEVY. 

8jl.  3  (T,  ITS).    Aeeord  and  •atisfoetion— Beceipt  of  gooda. 

Approved  In  San  Jnan  v.  St  John'a  Qaa  Co.,  199  IT.  8.  S21,  49 
L.  305,  25  Sup.  Ct.  108,  aeeord  and  latiBfaetloa  reenlta  from  re- 
eaipt  under  protest,  in  discharge  of  particular  paTment,  of  different 
monej  medinm  from  that  which  waa  required  hj  contract. 

871.  S  (V,  178).    Fraud  nuit  be  aUeged. 

Approved  in  Cella  v.  Brown,  144  Fed.  7S4,  mere  allegation  that  plan 
of  reoTganiaation  between  street  railwaTi  was  fraudolently  designedj 
without  charging  eompaniei  participated  therein,  ia  insufficient. 

13  How.  363-378,  14  L.  181,  DAT  v.  WOODWOETH. 

8jrl.  8  (T,  179).    ExempUr7  damagea,  when  allowed. 

Approved  in  Otto  Knehne  Pres.  Co.  v.  Allen,  148  Fed.  609,  exemplary 
damagee  for  death  hj  wrongful  act  an  allowable  to  heira  under 
Bev.  St.  Mo.  1899,  g  2866,  oniy  where  deceased  conld  have  reeovered 
them  had  he  lived;  Western  Union  Tel.  Co.  ▼.  Cashman,  132  Fed. 
806,  6S  C.  C.  A.  607,  denjing  punitive  damages  in  action  against 
telegraph  company  for  tranHmisHion  and  delivery  of  libelooa  mes- 
sage ;  Mnrraj'  v.  Paunaoi,  130  Fed.  581,  6S  C.  C.  A.  153,  denying  right 
to  exemplary  damages  for  removing  sand  from  beach  in  front  of 
and  apoD  plaintiff's  lot;  Loniaville  etc.  B.  B.  Co.  v.  Satterwhitc,  112 
Tenn.  211,  79  8.  W.  112,  in  action  for  negligent  death,  instraetion 
that  if  negligence  was  given  jnry  should  make  proper  additions  by 
way  of  punitive  damages,  i«  erroneoua.    See  101  Am.  St.  Bep.  736, 

8yl.  4  (T,  182).    Counsel  fees  as  damages. 

Approved  in  Iiindeberg  v.  Howard,  146  Fed.  470,  In  action  on  !■• 
junction  bond,  attorney's  fees  expended  in  obtaining  dissolution  of 
injunction  not  proper  element  of  damage;  Hanna  v.  Sweeney,  78 
Conn.  493,  6S  AtL  785,  in  action  for  asaaolt  it  is  error  to  instruct 
that  jury  may  asHess  punitive  damages  in  favor  of  plaintiff  accord- 
ing to  their  discretion;  Frantz  v.  Baylor,  12  Okl.  43,  69  Pac.  796, 
in  action  on  ittjuDction  bond  expense  of  removing  improvements, 
harvesting  crops,  and  injury  to  pasture  are  not  elements  of  dam- 
age. 

13  How.  381-429,  14  L.  189,  HOWABD  t.  INQEBSOLL. 

(Y,  1S4.)  MiseeUaneons.  Cited  in  Dodge  Co.  v.  Saunders  Co.,  7S 
Neb.  447,  07  N.  W.  619,  construing  Comp.  St.  1901,  «.  78,  £  ST,  reiat- 
ing  to  streams  which  divide  countlas. 
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MQUdftiy. 

tank,  22(  D1.  S4,  79  K.  E. 
ider  line,  is  ahore  line  tram 
ater  on  aeeretion  lighU  of 

it  to  use  of  stream. 

503,  108  Am.  St.  Bep.  700, 

or  iirigatioo  parposss,  eon- 

Dt  of  other  ownen. 

'er  deflued. 

,  arguendo. 

:bockeb. 

'   implication. 

17  Fed.  4SS,  repeal  of  New 
t  saving  elaase,  before  hear- 
preme  court  of  jurisdiction; 
8,  62  Atl.  617,  616,  uphold- 
1  pending  mita  under  prior 

failure  to  file  ioTentorr; 
t.  89,  110  Am.  St.  Bep.  69, 
.   judgment    rendered   under 

of  exceaeive  ratei  by  car- 
loot  be  enforced;  State  v. 
"B,  §  1542,  regulating  prse- 

of  temporary  lieenaea,  was 
J;  Bray  v.  Williama,  137  N. 
)Ie  to  penalty  under  atatote 
ubaequont   itatute   releaaing 

I  in  unenforced  penalty. 
78  Conn.  427,  62  Atl.  618, 
luita  for  penalty  for  ad- 
I  provided  by  prior  act,  la 
▼.  Sena,  12  N.  If.  414,  78 
99,  deprived  supreme  court 
taken  during  term  at  which 

aOPPOED. 
for  treepasi. 

in.  636,  81  Pae.  190,  wbere 
le  and  it  is  destroyed  by 
t  be  obtained  in  vicinity, 
luatained   by  cattle  through 
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change  of  food;  ^SHnting  opinion  in  Lesch  r.  Oreat  Northern  Jty. 
Co.,  97  Uinn.  508,  106  N.  W.  DST,  msjoritj  apbolding  dam&gea  tor 
fright  earned  by  wrongful  acts  of  defendant  '■  emplojteei. 

13  How.  458-468,  14  L.  2S3,  HILL  v.  TVCEEB. 

S7I.  2   (V,  194).     Judgment  against  executor  ban  eoexecntor. 

Approved  in  Coram  t.  IngersoU,  14S  Fed.  174,  JDdgment  against 
ancillarj'  adminiatrator  on  chose  of  action  bars  Bait  b;  ancillarT' 
administrator  in  another  etate  on  same  cause  of  action. 

13  How.  469-472,  14  L.  2E7,  GOODALL  v.  TDCKBH. 

87I.   1   (T,   19S).    Judgment  against  ezeentor  bars  eoezecDtor. 

Approved  in  Coram  v.  Ingeraoll,  148  Fed.  174,  judgment  against 
ancillary  administiator  on  chose  in  action  ban  suit  by  ancillBry  ad- 
ministratOT  in  another  state  on  same  eaoM  of  action. 

13  How.  478-478,  14  L.  228,  PILLOW  t.  BOBEBTS. 

87I.  8   (V,  IBS).     Statutes— Tax  deeds  presumptive  of  legal   sale. 

Approved  in  Law  Foon  Tin  v.  United  States  etc.  Commr.,  14S 
Fed.  706;  upholding  Chinese  Exclusion  Act  authorizing  government 
to  secure  Chinese  as  wituesa  against  himself  in  proceedings  for  de- 
portation for  not  having  certificate;  O'Keefe  v.  Dillenbeclc,  15  Okl. 
445,  83  Pae.  542,  upholding  title  held  nnder  tax  deeds.  See  lOS 
Am.  St.  Bep.  554,  note. 

Syl.  4   {V,   196).     Adverse  possession— Color   of  title. 

Approved  in  Tyee  Consol.  Min.  Co.  ▼.  Langstedt,  136  Fed.  128, 
69  C.  C.  A.  548,  while  title  to  public,  land  was  in  United  States^ 
there  is  no  disseiain  sufficient  to  start  limitations  as  against  locator 
of  mining  claim,  prior  to  issuanee  of  patent  to  him;  Corhran  Oil 
etc.  Co.  T.  Arnaudet,  111  La.  5S6,  35  80.  756,  determining  right  to. 
land  by  one  holding  under  tax  deed  after  adoption  of  eonstitntion; 
O'Keefe  v.  IHllcnbeck,  15  Okl.  446,  S3  Pac.  543,  upholding  titla- 
held  under  tax  deeds. 

13  How.  478-487,  14  L.  S31,  UNITED  STATES  v.  HODOE. 

8yl.  1    (T,   200).     Treasury   transcripts   as   evidence. 

Approved  in  United  States  v.  Pierson,  145/ Fed.  S18,  admitting 
treasury  transcript  in  action  on  Indian  agent 's  bond,  though  it 
eontained  items  eouceming  which  it  was  not  competent  evidence. 

13  How.  488-4»8,  14  L.  235,  LAWEENCE  v.  bASWELL. 

Syl.  1  (T,  201).    Tariff— Ad  valorem  not  charged  on  leakage. 

Approved  in  United  States  v.  Shaw,  144  Fed.  332,  under  Comp^ 
St.  1901,  p.  1655,  no  allowance  can  be  made  for  leakage  of  win* 
in  transit. 
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13  How.  518-628,  U  L.  249,  PBNNSTLTANU  ▼.  WHEEUNO  ETC. 
BBIDQE  CO. 


Approved  In  LoDiaiaua  ▼.  MiniBSippi,  EOS  U.  8.  30,  50  L.  925,  2S 
Sup.  Ct.  108,  upholding  orii^aal  juriadietion  over  suit  between 
LouiBisns  and  Miasissippi  ariaing  out  of  enforcement  of  oyater  lawa, 
involving  diapote  aa  to  boundary;  UiaBonii  v.  Illinoia,  200  U.  b. 
518,  50  L.  578,  26  Sup.  Ct.  268,  refoaing  to  enjoin  diacbarge  into 
Miasiasippi  river,  tbrongh  drainage  eanal,  of  Chicago  sewage  on 
complaint  of  Miesouii. 

Hyl,   7    {T,   620).     Equity—Irreparable    injury. 

Approved  in  Sutter  v.  Hickman,  1  Alaaka,  195,  protecting,  by  In- 
junction, riparian  owner'!  rigbt  to  erect  wharvea  and  land  flab  nets 
on  tide  flats. 

Syl,  8  (V,  207).    Commerce — Ohio  river  is  navigable. 

Approved  in  State  v.  Paudre,  54  W.  Ta.  127,  132,  102  Am.  St. 
Rep.  927,  48  B.  E.  271,  272,  63  L.  B.  A.  877,  West  Virginia  cannot 
permit  one  who,  coder  Ohio  ferry  fiancbige,  ehargea  paasenger  aerosa 
Ohio  river  more  than  allowed  by  West  Virginia  laws. 

Diatingaished  In  Kansaa  City  etc.  B.  B.  Co.  v.  Wiygul,  82  Uias. 
227,  230,  33  So.  066,  967,  61  L.  B.  A.  578,  upholding  right  of  rail- 
road maintaining  bridge  over  navigable  atresm  under  atate  grant 
to  repair  it. 

Syl.  9   (V,  209).     Statea  cannot  binder  federal  licenae. 

Approved  in  Miasouri  v.  Illinoia,  200  U.  S.  519,  50  L.  578,  26 
Sup.  Ct.  26  S,  refnaing  to  enjoin  di  a  charge  into  Missisaippi  river, 
through   drainage   canal,   of   Chicago   sewage,   on   complaint   of   Mis- 

Syl.   10    (T,   20B).     When   public   nuisance   becomes   private. 

Approved  in  Crookston  Waterworka  etc.  Co.  v.  Sprague,  91  Minn. 
468,  08  N.  W.  349,  64  L.  B.  A.  077,  holding  dam  erected  over  nagl- 
gable  river  not  nuisance. 
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t1  How.  13'S2,  U  L.  306,  MOOBE  t.  ILUNOIS. 

Syl.  1  (V,  213).    Police  powers— rugitive  slave  lawi. 

Approved  in  LoaisvUle  v.  WehmhofT,  76  B.  W.  831,  116  Ky.  830, 
Doder  Ky,  St  1899,  §g  2742,  2782,  cit7  of  firat  elau  ma;  pua  or- 
dinance  prohibiting   poolrooms. 

Sjh  3   (T,  213).     Offenses  against  two  JaTisdictions. 

See  110  Am.  Bt.  Bep.  153,  note. 

(T,  ei3.)  UiscellaDeouB.  Cited  in  Cruthers  v.  State,  161  Ind.  147, 
87  N.  E.. 933,  under  Bums'  Bev.  St.  1901,  g  1645,  punishing  abetting 
In  perpetration  of  offense  in  another  state,  information  charging  abet- 
ting offense  of  bnnko  steering  is  insufficient  in  abaenee  of  allega- 
tion that  acts  eonstitnted  offense  in  lUinois. 

14  How.  24-25,  14  L.  311,  EX  PABTE  MANY. 

S7I.  1  (V,  213).    Uandamns  to  compel  decision. 

See  98  Am.  St.  Bep.  896,  note. 
14  How.  29-38,  14  U  312,  HAGAN  t.  WALKEE. 

Syl.  1  (V,  218).    Equity — Creditor's  bill  against  administrator. 

Approved  in  Schurmeier  v.  Connecticut  etc.  Ine.  Co.,  137  Fed.  47, 
69  C.  C.  A.  22,  upholding  federal  jurisdictibn  over  suit  to  permit 
presentation  of  and  to  allow  clHims  against  estates  of  decedents 
for  good  cause  shown,  after  time  limited  by  order  of  probate  court 
and  within  eighteen  months  allowed  by  state  statute. 

Distinguished  In  Oanow  t.  Denny,  68  Neb.  709,  94  N.  W.  960, 
■nit  ID  equity  will  not -lie  to  restrain  solvent  party  from  trespassing 
on  personalty  or  from  mere  oral   assertion   of  title   thereto. 

Syl.  3  (V,  219).    Suit  against  administrator  and  debtor. 

Approved  in  Beager  v.  Chappelear,  104  Va.  17,  51  B.  XL  171,  up- 
holding suit  by  distributee  against  administrator  and  debtor  of 
estate  when  both  are  necessary  parties  fqr  settlement  of  estate  and 
each  was  indebted  to  estate,  and  administrator  had  not  charged  own 
debt  nor  attempted  to  collect  debtor's. 

Syl.  6   (V,  220).     Prior  encumbrance  as  party. 

Approved  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.   660,  63   C.  C. 
A.   288,   determining   existence   of  separate   causes  of   action  in  bill, 
within  24  BUU  S52,  f  2,  and  25  Stat.  433,  c.  860. 
[276] 
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T.  SAMPSON. 
'otectioD  of  prioi  lieni. 


d  partj>  entitled  to  property. 
Bro.  Co.,  119  Fed.  594,  where 
1  becADM  bankmpt  not  Bub- 
vied  after  order  of  diBmiaaal 
uch  order;  Detroit  etc.  B.  B. 
W.  859,  exiatence  of  reeeiver- 
iveat  corporation  of  right  to 

lite  baya  at  peril, 
il  Salt  Co.,  139  Fed.  688,  eSS, 

and  under  subsequent  state 
nd  sold  property,  and  tbere- 
advertited  aals  of  land,  fed- 
>Di  proceeding  in  atate  court 

rer'a  bands  not  executable. 
Bro.  Co.,  149  Fed.  592,  where 

in  bankruptcy,  property  in 
taehable. 

il  Salt  Co.,  139  Fed.  687,  688, 
deral   suit,   and   ponding  auit 

itate  court,  whose  reeeirer 
:ter,  under  federal  judgment, 
I  aale   was  enjoined  by  state 

receiTGT  from  attacking  at- 
19,  520,  76  Pae.  1123,  under 
[uiring   recording   of   levy   of 

lien  acquired  hj  levy,  where 
t  of  receiver  for  execution 
r.  420,  421,  422,  76  N.  K.  478, 
tate  rait  eommenced  for  dis- 
iceiver  appointed  to  sell  prop- 
ed  States  marshal  from  sell- 

BABNEa 
Igment  on  void  eoatraet. 
.  822,  38  So.  573,  where  grtm- 

to   sell  ftnd  pay    grantor's 
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14  Bow.  eO-34S  Notes  on  U.  S.  Beporta.  STg 

debts,  and  propeTtj  wm  sold,  and  later  gnntor  Bold  lame  property 
to  another,  latter  cannot  attack  *ale  to  flrat  Tsndea  on  ground  of 
illegality   of    congideration. 

14  How.  80-103,  14  L.  335,  BUMDLE  t.  DELAWARE  ETC  CANAL 

ca 

Byl.  S  (V,  234),  Biparian  owner's  rights  la  river  forming  lioand- 
arjr. 

Approved  in  Frandni  t,  L&fland,  180  Wis.  8S,  97  N.  W.  603, 
where  river  separates  two  states,  title  of  riparian  owner  goes  to 
bonndarj  line  regardless  of  eenter  of  stream. 

S3,  TBOT  IBON  AND  NAIL  FACTOST  t. 

Syl.  2  (Y,  242).    Patents— XJeonsa  not  Bs«lgnabl«. 

Approved  in  Bowers  v.  Lake  Superior  eto.  Co.,  149  Fed.  986,  wktra 
licensee  of  right  to  nse  patented  invention  in  connection  with  dredge 
sold  dredge  to  defendant,  latter  was  liable  for  royalties;  Bbepfaeid 
▼.  Deitsch,  138  Fed.  84,  licensee  of  right  to  manufacture  and  vend 
patented  artiela  is  not  necessary  party  complainant  to  infringt- 
ment  suit. 

14     How.    268-282,    14    L.    416,    TBU8TEES     FOB     VXNCENNES 
UNIVEESITT  T.  INDIANA. 

Syl.   7   (T,  24S).    Incorporated  tmsteea  as  private   eorporatioL 

Cited  in  Ex  parts  Biggins,  134  Fed.  418,  argnendo. 
14  How.  28S-EQ6,  14  L.  422,   CHBI8TT  v.  SCOTT. 
'  SyL  2   (T,  24Q).    Ejectment — Plaintiff  reeoroTS  on  own  title. 
-Approved  In  Lasawell  v.  Kitt,  11  N.  M.  463,  70  Pae.   562,  aod 
Bknle   V.  Seaboard   Air  Line  By.   Co.,  102  Ta.   346,   4«  9.  E.  331, 
bMh'ifollowing  rale;  Cullen  v.  Bowen,  36  Wash.  668,  79  P««.  305, 
idmlttiog  will  in   evidence  in  suit  for  damages  for  destmction  of 
i^palrty   where   plaintiff   claimed    title   nnder   will,   and    testator's 
efiiMt'ea  Iiad  never  contested  it;   UeBride   ▼.  Stelnweden,  72  Eaa, 
SlI,  -83  Pai.  823,  argneudo. 
14  Hon.  828-334,  14  L.  441,  PEBKINS  v.  FOUBNIQUBT. 

^. -r   <V,    252).    Interlocutory    order    for    aeeounting — BeleaM. 

See''^ 'Am.  "St.  Bep.  905,  note. 
14  How.  334-346,  14  L.  444,  EABBI3  v.  HABDEMAN. 

SyL  S  (T,  254).    Judgment  without  service  is  void. 

Approved  in  King  v.  Davis,  137  Fed.  208,  under  Code  Ta.  1B8T, 
I'^SaOT,  return  showing  service  by  leaving  copy  with  defendant's 
^e,  liUt  not  Vt&tl&g  tiat  she  was  member  of  his  familjr,  ia  ba^ 
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leporta.  11  How.  368-148 

gnltuitiea  hy  motion. 
i.   £30,   BTgnendo, 
e  service — Betum. 
£06,  under  Code  Va.,  |  3207, 
id  lekviog  on  "the  door"  in- 
lant'a  naual  dwelling,  u  void. 


■oable  in  feder&l  conrt. 
.  k  L.  Awn.,  132  Fed.  G43, 
ed  Into  cnitodf  of  court  by 
[ee  is  void;  Schwftrts  v.  Qer- 
I  appointed  hj  foreign  court 
lourt  of  another  juris  diction 

M  Co.,  147  Cal.  667,  82  Pae. 
it  aaiignee  of  lease  alone  to 
B  of  stSite  court  receiver,  fed- 
leave   to   sue   obtained   from 


gAM  V.  ASHLEY, 
controvers;  aa  federal  quea- 

len,  133  Fed.  827,  part;  at- 
st  plead  and  prove  evidence 
resulted,  the  particular  mia- 


▼.  CALDWBLU 

iaa. 

;ea,  146  Fed.  779,  defendsnta 

ich  government  songbt  to  re- 

k.  V.  United  States,  131  Fed. 

st  bail,  execution  cannot  be 

ally  served   until   after  two 

Btion  as  defense  to  contract. 
Fed.  e,  69  L.  B.  A.  232,  67 
iration  resulting  from  defect 
purchase  money  note,  whei* 
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14  How.  446-4SS  NotoB  on  V.  8.  BaporU.  280 

Tender  covenanted  againat  enenmbiancea;  Teantj  t.  Anderson  etc 
Power  Co.,  S9  S.  C.  433,  48  8.  E.  458,  in  proceeding  to  enforce  me- 
ebanic's  lien,  liquidated  damage*  provided  for  in  contract  for  de- 
lay in  completion,  defects  in  work  and  damage  to  work  eanaed  by 
abandODment  by  builder,  majr  be  eet  off  ag^nat  builder's  claim. 

87I.  4  (Y,  272).    Ueehanic'i  lien  bj  contractor. 

Approved  in  Evana  etc.  Co.  v.  International  etc.  Co.,  101  Ud.  221, 
109  Am.  St.  Bep.  ST6,  60  Atl.  671,  robcontractor  under  contract  with 
principal  contractor  to  furnish  materials  and  labor  for  bnildinf; 
for  lamp  sum  cannot  enforce  lien  for  labor  given  hj  Acta  1899, 
p.  116B,  e.  502;  Moore  v.  InduBtrial  Co.,  138  N.  C.  307,  50  8.  E.  688, 
■nperintendent  of  mill  is  not  laborer  witbin  mechBoie's  lien  law. 

14  How.  446-463,  14  U  493,  SALMON  FALLS  ETC.  CO.  v.  OOD- 
DAKD. 

67I.  S  (Y,  273).    Contract  majr  ba  sbown  to  bs  as  agent. 

Approved  in  Ismon  v.  Loder,  135  Mich.  351,  97  N.  W.  771,  signa- 
tnre  of  president  and  seeietHry  having  appended  to  each,  respee- 
tively,  words  "Prea.,"  "Sec,"  operates  as  conveyance  of  corpora. 
tion'H  realty;  ITsher  v.  Daniels,  73  N.  H.  208,  60  AtL  747,  where 
memorandam  of  sale  signed  by  plaintiff's  agent  in  own  name,  parol 
•videnee  is  admissible  to  show  pliuntiff  ia  real  party  in  interest. 

Syl.  4  (Y,  274).    Partner  may  charge  ilrm. 

Approved  in  Gardiner  v.  McDonogh,  147  Cat,  320,  81  Pae.  966, 
admitting  parol  to  show  that  terms  "Bayo"  and  "per  100"  in 
contract  meant  Bayon   beane  and  per  hundred  pounds. 

SyL   S    (V,  274).    Statute  of   frauds— Parol  to   explaii 

Approved  in  Dunn  ▼.  Mayo  Mills,  134  Fed.  806,  67  G.  C.  A. 
450,  fact  that  writing  evidencing  sale  was  signed  by  surname  of 
buyer  so  as  to  render  neceasary  parol  evidence  to  identify  buyer 
as  partner  in  defendant  Srm  does  not  render  parol  evidence  admiS' 
Bible   to  vary  contract. 

.  E.  B.  CO. 

Syl.  2  (Y,  277).    Qneat  entitled  to  aafe  carriage. 

Approved  in  IndianapoliJB  etc.  Co.  v,  Lawaon,  143  Fed.  836,  ap- 
plying principle  where  electric  railway  offered  free  use  of  three 
<ars  to  take  members  of  convention  for  ride;  The'  Oregon,  133 
Fed.  61S,  68  C.  C.  A.  603,  whether  carrier  of  paasengera  by  aea  was 
seaworthy  at  beginning  of  voyage  la  immaterial  in  auit  by  passenger 
for  injuries;  Indianapolis  St.  By.  Co.  v.  Schmidt,  163  Ind.  365,  71 
N.  E.  20s,  complaint  alleging  that  defendant  ran  car  at  dangeroua 
speed  into   switch,  off   track  mai   againat   ptle,  and   throwing  plain- 
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BopoitB.  U  How.  i88-S<» 

'a  negligence  w&s  prozimata 
Co.,  182  Mo.  606,  81  S.  W. 
ger;  UcNeiU  v.  Bailroad  Co., 
3.  770,  7T1,  772,  67  L.  B.  A. 
eoce  causing  injuriea  to  pas- 
<f  statntCB  penal iaing  eanieT 
T.  Camden  etc.  By.  Co.,  S6 
breaking  of  old  trolley  wire 
negligence  against  street  rail- 
.  By.  Co.,  39  Wuh.  88,  89, 
ion  that  it  was  carrier's  daty 
I  bnman  care  and  ikiU  would 

for  acta  of  employee, 
reaber  Co.,  97  Minn.  313,  107 
at&te  agent  with  automobile 
n  houra  agent  took  auto  into 
not  liable  for  injuriea  caused 
>y  agent;  Barmora  t.  Vieks- 
38  Bo.  £19,  216,  70  L.  B.  A. 
neing  tricycle  in  performanea 
Dg  from  errand  for  friend  to 
ie  V.  Brooklyn  Heighta  B.  B. 
>0S,  70  K.  E.  860,  66  L.  B.  A. 
leuger  for  injury  to  feelinga 
;uage  naed  by  oondaetor. 
.6  La.  5S3,  40  Bo.  895,  holding 
1  by  being  run  over  by  horse 
ly  to  private  ordera. 

iB  T.  OOOPEB. 

with  remainder  over, 

i   Iowa,   432,    106    N.    W.   918, 

Boty   deed  in   eoneideration   of 

iding    that    trustee    take    title 

e'a  antbority  not  limited. 

isession  atarts. 

er  etc.  Co.,  132  Fed.  436,  67 
uing  Colo.  Seas.  Laws,  p.  248, 
a  on  foreign  judgments  aa  ap- 
r   to    paaaage.    Se«     111    Am, 
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14  How.  605-511,  14  L.  SIS,  8HEPPABD  t.  aBA.TES. 
Bjh  3   (T,  887).    ObjeetioDB  to  jariadietioa  pleadable  Is  abate- 

Approved  In  Steigleder  t.  UcQuesten,  108  U.  8.  14^  49  L.  987, 
E6  Bup.  Ct.  616,  queHtion  of  federal  jurisdiction  bec&ose  of  lack 
of  diverse  eitizeoship  may  be  raised  by  motion  to  dismiM  baaed  on 
proofa  taken  before  tnaHter.  t 

DiatiDguiahed  in  Tocam  v.  Parker,  130  Fed.  771,  W  C.  C.  A.  80, 
federal  eonit  has  no  jnriadiction  of  action  at  law  where  answer 
eontains  general  denial,  which  nnder  atate  piactiea  puts  in  iaaa* 
jurisdictional  allegations. 

S7L  4   (Y,  2SS).     Federal  jnriBdiction — Burden   of  proot 
Approved  in  Daley  v.  Iselin,  212  Pa.  St.  2S5,  dl  Atl,  S20,  on  trial 
of  plea  to  jorisdietion,  burden  is  on  defsndant  to  establish  d«fectiv« 
service   of   Hummons   alleged. 

14  How.  612,  513,  14  L.  309,  SHEPPABD  v.  QBAVES. 
Bjl.  2  (V,  2S9).    General  issue  waivea  plea  in  abatemenL 
Approved  in  MeFadden  v.  Heiasn,   ISO  Fed.   570,  agreement  t« 

dismiss  pending  suit  is  waived  by  answering  amended  bill  en  merits. 

14  How.  528-532,  14  L.  638,  STEPHENS  v.  CADT. 
Syl.  1  (V,  201).  Bights  of  copyright  pnirehaser  of  copper  platt. 
Approved  in  Bobbs-UerrUl  Co.  v.  Straus,  147  Fed.  IS,  EO,  notice  in 
copyrighted  book  as  to  retail  price  and  that  no  one  licensed  to  sell 
for  leas  does  not  entitle  owner  of  copyright  to  injunction  against 
resale  at  less  price;  Werckmeister  v.  American  Lith.  Co.,  142  Fed. 
834,  copyright  of  painting  is  not  invalidated  by  fact  that  notice 
of  copyright  is  not  inscribed  on  original  painting;  Werchmeiater  t. 
American  Lith.  Co!,  134  Fed.  324,  326,  OS  L.  B.  A.  591,  exhibition 
of  copyrighted  painting  at  academy  at  which  no  one  was  permitted  t 


pay- 


copy  same,  and  to  which  public  wai  not  admitted  except  < 
ment  of  fee,  waa  not  publication  as  to  avoid  copyright. 

Syl.  3  (V,  291).    Execution  aala  of  copper  plate  paases  title. 

Approved  in  In  re  Eurlbutt,  135  Fed.  507,  68  C.  C.  A.  216,  title 
to  seat  in  stock  exchange  held  by  firm  paaiea  to  ita  traatee  in  bank- 
ruptcy, 

14  How.  S39S03,  U  Xi.  S32,  BLOOHEB  v.  UcQUEWAN. 

8yL  S  (T,  294).    Assignment  of  patents — Extension  of  time. 

Approved  in  Paulns  v.  Bqck  Mfg.  Co.,  129  Fed.  595,  H  C.  C.  A. 
102,  owner  of  undivided  part  of  all  righta  aecnred  by  patent  may, 
without  consent  of  eo-owneri,  grant  valid  license  to  om  monopolj 
■•cured  by  it. 


■v<i,, ;' 
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ZV  HOWARD. 


IB  How.  42-82,  14  L.  592,  ETBE  v.  POTTEB. 

Syl.  1  (V,  305).    Actual  frand  not  proveo  b^  constnictlTe  fraud. 

Approved  in  Burk  t.  Johnson,  14S  Fed.  211,  bill  to  rsMind  contract 
sasigDing  territorj  for  promotion  of  burial  anociationi  under  copy- 
righted by-laws,  bEised  on  fraudulent  representationB,  not  anstaineil 
by  proof  of  mutnal  mistake. 

Byl.  3  (T,  305).  Inadequacy  of  eoneideration  not  relievabU  ia 
equity. 

Approved  in  Goerz  t,  Bantow,  148  Fed.  575,  fact  that  woman  had 
dealt  in  suburban  realty  does  not  charge  her  with  notice  of  fraud 
affecting  grantor's  title  of  HmJlar  property  purchased  because  of  in- 
adequacy of  price,  where  price  waa  four-fifths  of  value  of  land. 


IS  How.  62137,  14  L.  601,  O'BEILLT  v 


H0B8E. 


Syl.  «  (V,  307).    American  patent — Date  different  from  foreign. 

Approved  in  Sawyer  Spindle  Co.  v.  Carpenter,  133  Fed.  239,  on 
expiration  of  foreign  patent,  specific  invention  therein  claimed  does 
not  infringe  broader  claim  of  American  patent,  where  patents  granted 
before  Comp.  St.  1001,  p.  33SE. 

Syl.  7  (T,  307).    Patentable  invention — Abstract  principles. 

Approved  in  Bradford  v.  Expanded  Metal  Co.,  146  Fed.  987,  Gold- 
ing  patent  No.  527,242,  for  process  of  making  open  «heet  metal,  ia 
void  for  want  of  patentable  invention;  Manhattan  etc.  Co.  v.  Helioa- 
Upton  Co.,  135  Fed.  788,  holding  void  Baker  patent  No.  684,165,  for 
method  of  regulating  electric  circuits,  aa  being  merely  tor  operative 
theory. 

Distinguished  in  Uarconi  W.  Tel.  Co.  v.  De  Forest  W.  Tel.  Co.,  138 
Fed.  675,  Marconi  reissue  No.  11,913,  for  wireless  telegraphy,  ia  void 
aa  to  claim  1  and  infringed  aa  to  claims  3  and  5. 

Syl.  9  (V,  308).    Patents — New  results  by  means  apecifled. 

Approved  in  Bullock  Elee.  Hfg.  Co..  v.  Crocker,  141  Fed.  110, 
Leonard  patent  No.  478,344,  for  system  of  electrical  distribution,  ia 
valid;  Fitch  v.  Spang  etc  Co.,  140  Fed.  293,  Fitch  ft  Shafer  reiaaue 
No.  6,404,  for  machine  for  forging  metallic  sockets,  not  infringed  by 
machine  made  under  BUkey  patent. 

Syl.  12  (V,  309).    Patenta— No  costs  without  diaclaimer. 

Distinguished  in  Johnson  ▼.  Foob  Ufg.  Co.,  141  Fed.  89,  90,  Bev.  St., 
Jg  973,  4922,  relating  to  costs  in  patent  eases,  does  not  apply  to  eosta 
is  appellate  court  where  decree  below  of  dismissal  is  found  erroneous. 
[284] 
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£S5  Note!  on  V.  S.  Beporta.  US  How.  leO-Sll 

B7I.  14  (V,  310).     P&tenta— DlMlaimw  without  delar. 

~unt  Co.,  147  Fed.  S4I,  where  draw- 
identical  with  original,  Talidity  ot 
ted  in  reiMue  not  affected  bj  in- 

jfi  ef  form  in  neuBEBential  parts. 
.  Oo.  T.  UcMnllen,  ISO  Fed.  3S4, 
'n  air  lock  for  eaiaiona,  void  for 

>8  ▼.  UATEB. 
to  inatnictiona. 
I  Owens  T.  TJnited  States,  130  Fed. 
Idiug  where  after  jurj  retired  in 
Ing  day  (Snndaj)  handed  motion 
3ge  and  elerk  to  file  following  da^, 
■pellate  eonrt  will  eonaider  exeep- 

:am  t.  PBICB. 

id  in  bare  action. 

r.  B.  241,  40  L.  738,  2S  Snp.  Ct.  437, 


IJB  T.  BAU8BY. 
in  Hixon  T.  Cupp,  B  Ok].  5S4,  49 
not  liable  for  exemplary  damages 


USE  T.  MABTIN. 

ietion — Amount  in  diapate. 

e.  Co.,  145  Fed.  SZ,  action  on  ease 

gligenire  is  not  removable  thoegh 

[renter;  Oppenheimer  y.  Began,  32 

rineipls  in  denying  jurisdiction  of 

tinst   sheriff  to    recover  damages, 

petition  onets  state. 
,  Soda  etc.  Co.,  104  U.  8.  146,  48 
ig  federal  jnriadietion  over  eroas- 
ID  contract  where  original  bill,  dis- 
in,  asked  for  caneellatioB  of  agree- 
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15  How.  S1Z-32E 


Notei  OD  U.  8.  BepartB. 


15  How.  £12-238,  U  L.  669,  BBOOES  v.  FI8EE. 

Byh  2  (T,  817).    PftteuU — CombinstioD  of  put*  to  prodnea  rainlt. 

Approved  in  Cimiotto  Unhairiiig  Co.  t.  Americftn  Pur  Eeflning  Co., 
198  IT.  S.  414,  49  L.  HOT,  2S  8np.  Ct.  697,  Sutton  patent  No.  383,25S, 
for  machine  for  placking  fori,  not  infringed  hy  tnaehine  nsing  mov- 
mbU  bar  for  fixed  atretcber  bar. 

15  How.  233-252,  14  L.  674,  NOETHEHN  INDIANA  B.  B,  CO.  y. 
MICHIGAN  CENT.  E.  B,  CO. 

87L  2  (V,  318).     Federal  jurisdiction — Local  eontTOTerey. 

Approved  in  American  etc  Colonj  Co.  t.  Behuler,  34  Tex.  Cir. 
666,  79  8.  W.  374,  Texaa  eonrta  cannot  forfeit  ehaiter  of  Indiana  cor- 
poration organized  to  operate  in  laud  in  Texaa. 

Syl,  8  (V,  319),     Equity  jurisdiction — Bealty  in  foreign  state. 

Approved  in  Willey  v.  Decker,  11  Wyo.  540,  100  Am.  St.  Eep.  939, 
73  Pac.  223,  upholding  district  eonrt'i  jnrisdiction  to  reatrain  diver- 
sion of  water  by  mean*  of  ditch  in  Montana,  and  by  It  earrying 
water   to  land  in  Wyoming. 

le  How.  253-ET2,   14  L.  683,  COBNING  v.  BUBDEN. 

Syl.  2  (T,  320).     Means  of  obtaining  result  patentable. 

Approved  in  Expanded  Metal  Co,  y.  Bradford,  136  Fed.  873,  up- 
holding Oolding  pateut  No.  527,242,  for  process  of  making  open  metal 

Syl.  3  (T,  320).    Abstract  effect  not  paUntable, 

Approved  in  Los  Angeles  Art  Organ  Co,  v.  Aeolian  Co.,  143  Fed. 
884,  Tremaine  &  Pain  patent  No.  552,796,  for  improvements  in  me- 
chanical musical  iuatruments  is  v^id,  infringed  by  Fleming  patent 
No.  650,442;  Manhattan  etc.  Co.  v.  Helios-Upton  Co.,  135  Fed.  788, 
Baker  patent  No.  684,165,  for  method  of  regulating  electric  circuits, 
is  void;  Ooss  Printing  Press  Co.  v.  Scott,  134  Fed.  884,  arguendo. 

(V,  320.)  Miacellaneous.  Cited  in  Green  v.  American  Car  etc.  Co., 
163  Ind.  139,  71  N,  E.  270,  heavy  eteel  power  hammer  is  machine 
within  statute  requiring  guarding  of  machinery. 

15  How.  304-322,  14  L.  705,  CUBEAN  v.  STATE  OP  AEKANSAS. 
Syl.  1  (V,  323).     Following  corporation's  property  for  creditors. 
Approved  in  City  Nat.  Bank  v.  Goeheu  etc.  Mills  Co,,  35  Ind.  App. 
579,  580,   69   N.   E.   211,   212,  director  of   insolvent   corporation   who 
had  resigned  after  it  had  been  agreed  that  he  should  resign  and 
have  preference,  is  still  officer  for  purpose  of  determining  validity  of 

Syl.  3  (V,  326).     State  Btockholder  does  not  impart  sovereignty. 
Approved  in  Qilmore  v.  Scheuck,  115  La.  400,  39  80.  46,  arguendo. 
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2S7  Notu  on  U.  &  Bepoita.  15  How.  330-116 

15  How.  330-318,  14  L.  717,  WINAN8  t.  DENMEAD. 

Bji.  1  (V,  330).    Patent*— Speciflcations  liberally  construed. 

Approved  in  Bbepherd  t.  Deitecb,  138  Fed.  87,  upholding  Shep- 
herd patent  No.  601,105,  for  bruah  with  leticnlated  back. 

Syl,  3   (V,  331).     Patents— Sabatitution  of  eqniTalents. 

Approved  in  UniverBal  BniBh  Co.  v.  Bonn,  116  Fed.  531,  532,  Mor- 
riaon  patent  No.  717,011,  claim  1,  for  method  of  making  bruebes,  ia 
infringed  bj  Sonn  patent  No.  701,510;  Nathan  t.  Howard,  113  Fed. 
8S3,  Howard  patent  No.  62S,S07,  for  improvement  in  heating  atoves, 
is  valid  and  infringed;  Columbia  Wire  Co.  v.  Kokomo  etc.  Co.,  113 
Fed.  122,  holding  Batei  patent  No.  365,723,  for  wire-barbing  machine, 
valid,  and  infringed  by  machine  of  f^ederick  p&tent  No.  711,303; 
Eastern  etc.  Bag  Co.  v.  Continental  etc.  Bag  Co.,  142  Fed.  1S9,  holding 
Liddell  patent  No.  566,060,  for  paper  bag  maebins  valid,  and  In- 
fringed by  machine  of  Clauaaen  patent  No.  608,197;  Ferry-Hallock 
Co.  V.  Hallock,  112  Fed.  176,  Ferry  patent  No.  623,633,  for  machine 
for  automatically  making  hat-packing  rings,  ia  valid,  and  infringed; 
Brown  Bag  Fill.  Uach.  Co.  v.  Drohen,  140  Fed.  107,  holding  Cumminge 
patent  No.  673,171,  for  bag-fllling  maehiae,  and  Brown  patent  No. 
576,133,  for  folding  mechanism  for  use  with  former,  valid  and  in- 
fringed; Pettibone  v.  Pennsylvania  Steel  Co.,  133  Fed.  731,  holding 
Strom  patent  No.  108,196,  for  railroad  switeh-atand,  valid  and  in- 
fringed; Benbow  etc.  Ufg.  Co.  V.  Simpson  Iffg.  Co.,  132  Fed.  616, 
holding  Sehroeder  patent  No.  535,465,  (or  means  for  operating  wash- 
ing machine,  infringed;  Oehrle  v.  Wm.  H.  Horstmann  ft  Co.,  131 
Fed.  100,  holding  Oahrle  patent  No.  600,101,  for  improvement  in 
ornamental  cords,  not  infringed;  Albright  v.  Langfeld,  131  Fed.  176, 
npholding  Albright  patent  No.  439,086,  for  coin  purse. 

15  How.  318-351,  14  L.  721,  WALWORTH  v.  KNBELAND. 

8yL  1  (V,  332).    Sapreme  court — Federal  question. 

Approved  in  Allen  v.  Arguimbau,  198  U.  8.  155,  40'  L.  003,  25 
Sup:  Ct.  622,  denying  jurisdiction  over  action  against  maker  of  note, 
defense  to  which  is  that  note  given  in  consideration  of  promise  to 
have  cigars  called  for  by  contract  made  in  Key  West  and  removed 
from  factory,  without  compliance  with  federal  statutes. 

15  How.  367-115,  14  K  732,  McDONOGH  v.  MURDOCH. 

Syl.  1  (V,  333).     Unlawful  direetiona  do  not  afFect  bequests. 

Approved  in  Tincher  v.  Arnold,  147  Fed.  674,  where  trust  provided 
that  school  for  needy  boys  be  erected  not  to  coat  more  than  certain 
'  amount,  and  income  of  balance  used  to  pay  teachers,  income  could  be 
ued  to  pay   espouse   of  maintenance  and  conduct   of  schooL 

ByL  8   (V,  335).     Exercise  of  corporate  powers  in  foreign  atate. 

Cited  in  Eausaa  City  etc  By.  Co.  v.  Stevenson,  135  Fed.  561, 
■rguendo. 
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IS  Eow.  415-194  Notes  on  U.  a  Beporta.  SSS 

15  How.  415-420,  14  U  753,  WYLIE  r.  COXE. 

Syl.  1  (V,  336).     Contract  for  attonier'a  feel  for  eoneetins  claim. 

Approved  in  Nott  v.  Knutt,  200  U.  8.  21,  60  L.  353,  86  Sup.  Ct.  216, 
illegality  of  clause  in  contract  for  pioaccution  of  claim  against  gov- 
einmeni  making  claim  lien  on  claim  does  not  invalidate  contract  in 
■0  far  ag  providoB  foT  payment  of  percentage  allowed  on  claim;  Field 
V.  Sanimis,  12  N.  ii.  48,  73  Fac.  621,  third  party  may  intervene  in 
garnisbment  proceedings  arising  under  execution  and  set  up  legal  or 
equitable  riglita  in  funds  aougbt  to  be  recovered. 

Syl.  2  (T,  336).    Equity^— Inadeqaacy  of  law  remedy. 

Approved  in  Fidelity  etc.  Co.  v.  Fidelity  Trust  Co.,  143  Fed.  159, 
upholding  bill  (or  accounting  and  discovery  against  depositaries  of 
funds  of  insolvent  association  arising  ont  of  embezzlements  by  aa- 
aociation's  treasurer. 

8y].  3  (T,  337).    Becord  must  show  want  of  jorisdietion. 

Approved  in  Southern  Pae.  B.  B.  Co.  v.  United  Statea,  200  V.  8. 
349,  50  L.  510,  26  Sup.  Ct.  296,  npbolding  juiisdietiou  over  bill  by 
United  States  to  cancel  patent  erroneously  issued  for  lands  held  by 
railroad,  and  for  recovery  of  value  of  lands  sold  to  bona  fide  par- 
chasers. 

16  How.  421-425,  14  L.  765,  UUBBAT  ▼.  OIBSON. 

Syl.  1  {V,  337),    Betroactive  construction  of  statutes. 

Approved  in  Haverhill  v.  Uarlborough,  187  Mass.  155,  72  N.  E.  045, 
Stat.  1902,  p.  156,  e.  213,  relating  to  expenses  incurred  by  board  of 
health  in  caring  for  contagions  diseases,  does  not  affect  mode  of 
procedure  in  case  of  obligation  existing  at  time  of  passage. 

Syl.  3  (T,  339).    FoUowing  state  statutory  construction. 
Approved  in  Herman  t.  Tezaa,  108  U.  S.  679,  4S  It.  1171,  2S  Snp. 
Ct.  800,  following  rule. 

16  How.  426-433,  14  L.  767,  DEN  v.  ASSOCIATION  OF  JEE8BY  CO. 

Syl.  1  (T,  339).    State  owns  tide  lands. 

Approved  in  City  of  Providenee  t.  Comstock,  27  B.  I.  556,  65  AtL 
314,  ejectment  lies  where  city  owns  tide  lands  and  has  been  ousted 
from  possession. 

15  How.  467-484,  14  L.  775,  UNITED  STATES  t.  DAWSON. 

Syl.  2  (V,  342).     Place  of  trial  of  criminal  cases. 

Approved  in  Mahaffey  v.  Territory,  11  Okl.  225,  226,  66  Pae.  346, 
upholding  removal  of  criminal  cause  on  application  of  territory  from 
ona  county  to  another. 
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V.  WOODWOETH. 
ipectWe  profits  as  dam- 

53,  where  party  has  ex- 
t  bjr  another,  within  cer- 
to  piollt*  of  offender. 


th  legacies. 

SE3,  63  Atl.  SM,  foUow- 


enee  to  prodaee  original. 
8S  Pac.  203,  seeondsijr 
igh  it  is  in  hands  of  one 
rithoot  ghowing  lou  or 
prove  its  terms. 

PET. 
bjr  eontradictoiy  stato- 

,  SB  Tex.  Ci*.  438,  T4  B. 
not  admiiaible  in  action 
!H  as  contained  in  sub- 
for  impeachment. 


)  decree. 

state  decree  for  nllmonr 
te  for  anm  absolntely 
ded  therein;  Wagner  r. 
L.  810,  action  at  law  lies 
ajment  of  money, 
ntroversy  on  same  point. 
.  Wright,  132  Fed.  017, 
between  atate  and  cor- 
udng  company  in  excess 
lent   nit   for  taxes  for 
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8jl.  G  (V,  35S).    Judicial  notice  of  state  lawi. 
See  113  Am.  St.  Bep.  87S,  note. 

15  How.  164-202,  U  L.  SSQ,  CB0S3  t.  HABBISON. 

Syl.  1  (V,  383).    Batifieation  of  treatj — Collection  of  datlea. 

Approved  in  Lincoln  t.  United  States,  202  U.  S.  499,  SO  L.  1119, 
26  Sup.  Ct.  728,  collection  of  duties  on  imports  to  Manila,  which  was 
not  authorized  hj  President's' order  of  IS93,  after  ratification  of 
Spanish  treaty,  was  not  ratified  by  Comp.  St.  1905,  p.  391;  In  re 
Minook,  2  Alaska,  200,  Bussian  subjects  remaining  in  Alaska  after 
three  years  became  naturalized  by  virtae  of  BusBian  treaty  of  1S67, 
and   subsequent   laws   incorporating   Alaska  into   United   States. 

Syl.  3  (T,  364).    Congress  regulates  federal  territory. 

Approved  In  United  States  ▼.  Winans,  198  U.  B.  383,  49  Ii.  It93, 
26  Sup.  Ct.  662,  fishing  rights  in  Columbia  river,  secured  to  Yakima 
Indians  by  treaty  of  18S9,  which  provided  for  extinguiahment  of 
Indian  title,  are  not  subordinate  to  powers  acquired  by  Washington 
state  in  shore  lands  on  its  admission;  Enesland  T.  Sorter,  40  Waah. 
.163,  82  Pse.  609,  1  L.  B.  A.  <N.  B.)  745,  Congress  may  grant  tide 
lauds  between  high  and  low  water  mark  within  a  territory  of  the 
United  States. 

10  How.  251-262,  14  L.  925,  HAILLABD  ▼.  LAWBENCK 
Byl.    S    (Tt   367).    Statutory    construction — Popular    meaniag    of 

Approved  in  Darlington  T.  United  States,  136  Fed.  718,  dress  shields, 
composed  in  chief  of  rubber  and  in  part  of  cotton,  are  dutiable  as 
wearing  apparel  under  tariff  act  of  1S90. 

16  How.  275-28S,  14  L.  936,  CABBOLL  v.  LESSEE  OF  CABROLL. 
Syl.  3  (V,  370).    Stare  decisis — State  decisions. 

Approved  in  Harriman  v.  Northern  Securities  Co.,  197  U.  S.  291, 
49  L.  761,  2S  Sup.  Ct.  493,  determining  question  as  to  whether  cor- 
poration organized  pursuant  to  combination  of  stockholden  in  com- 
peting railroads  to  acquire  controlling  interest  in  their  capital  stock 
holds  same  as  owner  or  trustee;  Linstroth  Wagon  Co.  v.  Ballew,  149 
Fed.  966,  where,  prior  to  involuntary  bankruptcy,  claimant  under 
sequestration  from  state  court  seised  bankrupt's  property,  and  bank- 
ruptcy trustee  intervened  and  lost,  state  judgment  was  conclusive  on 
trustee;  In  re  Cosmopolitan  Power  Co.,  137  Fed.  861,  70  C.  C.  A.  388, 
bankruptcy  court  in  determining  whether  state  imposition  is  tax 
within  Bankmptcy  Act  1B9S,  c.  S41,  §  64a,  is  not  bound  by  state 
decisions  not  passing  on  merits  of  question;  Bx  parte  Biggias,  134 
Fed.  423,  construing  fourteenth  amendment  with  reference  to  right 
to  equal  protection  at  hands  of  states;  Bodwell  v.  Bowland,  137  N. 
C.  637,  50  S.  E.  326,  determining  validity  of  election  to  fill  vacancy  in 
office  of  clerk  of  superior  court;  dissenting  opinion  io  Ei  parte  Bo^ce, 
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291  Hotw  on  U.  S.  BeportB.  10  How.  288-3S4 

S7  Ner.  366,  75  Pac.  IT,  65  L.  B.  A.  47,  majority  npholdiug  act  of 
1903,  proTiding  eight  hoar  day  for  empIoyeeB  in  mines  or  smeltera. 

16  How.  2S8-313,  11  L.  942,  SMITH  v.  SWORMSTEDT. 

Syl.  1  (T,  371).    Bill  bf  one  in  bebalf  of  aU. 

Approved  in  City  of  Grafton  v.  Holt,  68  W.  Va.  188,  52  8.  E.  32, 
Jadge  who  is  consumer  of  water  anpplied  by  eity  waterworks  is  dia- 
qualified  from  sitting  at  trial  of  suit  by  taxpayers  and  consumera 
to  determine  Talidlty  of  wator  rates, 

DiHtinguiahed  in  Uethodist  etc.  Church  Sonth  t.  Clifton,  34  Tex. 
Civ.  253,  78  8.  W.  735,  volnntary  asiociatioD  cannot  be  subjected  t» 
ordinary  judgment  for  debt. 

8yl.  3  (T,  B72).    Division  of  ehnrcli— Effect  on  property. 

Approved  in  Ualone  v.  Laeroix,  143  Ala.  661,  144  Ala.  653,  41 
8o.  725,  trustees  of  Methodist  Episcopal  Church  South  are  legal 
■nccessors  of  Methodist  Episcopal  Cbnrch  in  the  United  States  of 
America,  In  execution  of  trust  for  erection  of  church. 

16  How  314-354,  14  L.  »53,  MABSHALL  ▼.  BALTIMOBE  A  OHIO 
B.  S.  CO. 

Syl.  3  (Y,  375).    Stockholders  act  by  representation. 

Approved  in  United  States  v.  Milwaukee  etc.  Transit  Co.,  142 
Fed.  254,  where  officers  and  controlling  stockholders  in  brewery  organ- 
ized corporation  and  on  behalf  of  brewery  contracted  for  shipment*^ 
with  carriers  for  commissiou,  Elkius  anti-rebate  law  violated. 

8yl.  1  (T,  375).    Besidenee  of  corporations. 

Approved  in  Doctor  v.  Harrington,  196  V.  B.  587,  49  L.  609,  S5  Sup. 
Ct.  355,  stockholders  may  assert  actual  citizenship  to  sustain  federal! 
jariadietion  of  suit  brought  by  tbem  as  stockholders;  Thomas  v.  OhiO' 
University  Trustees,  196  U.  S.  210,  49  L.  164,  25  Sup.  Ct.  24,  where 
Ohio  state  supreme  court  has  held  that  university  trustees  have  nO' 
corporate  powers,  allegation  that  it  is  citisen  of  and  domiciled  ini 
Ohio  does  not  aver  that  it  is  Ohio  corporation;  United  States  v.  Mil- 
waukee etc.  Transit  Co,,  142  Fed.  2S3,  where  officers  and  controlling 
■toekbolders  in  brewery  organized  corporation  and  on  behalf  of 
brewery  contracted  for  shipments  with  carriers  on  commission,. 
Elkint-  anti-rebate  law  violated;  Baltimore  etc.  B.  B.  Co.  v.  AlleUr 
68  W.  Va.  398,  112  Am.  St.  Bep.  985,  52  S.  E.  469,  3  L,  B.  A.  <N  a> 
808,  foreign  railroad  corporations  operating  roads  in  this  state  may  ba 
pimished   here,  irrespective  of   situs   of   debt. 

Distinguished  in  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  117,  6ff 
C.  C.  A.  179,  fact  that  person  is  president  of  corporation  creates  na 
presumption  that  he  is  citizen  of  same  state  as  corporation. 

Syl.  7   (V,  377).     No  specific  performance  of  immoral  contract. 

Approved  in  Haiclton  v.  Bhockels,  202  U.  8.  79,  50  L.  941,  26  Snp^ 
CL  507,  holding  void  contract  to  sell  land  at  epecilled  price  if  offer 
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16  How.  369-479  NotM  on  U.  8.  BeporU. 


£92 


tccepted  within  eertaia  time,  where  made  partlj  In  eoneidenktion  of 
Mrriees  rendered  in  negotiating  with  Congreu  to  pvrehaae  land  for 
public  bnilding;  BniBman  r.  Porter,  137  Fed.  164,  argument  to  pro- 
cure consent  of  property  owners  for  conitmetion  and  maintenance  of 
trolley  line  in  front  of  their  properties,  and  alio  to  obtain  f ranebiae 
therefor  for  eontingsnt  fee,  ia  void;  BaumhoS  v.  Oklahoma  City 
etc.  Co.,  J4  Okl.  140,  77  Pae.  44,  npholding  oontraet  for  aale  of  fran- 
chise after  its  amendment  by  eooncil. 


Syl.  2  (T,  3S4).    Unnicipality  chargeable  by  legislature. 

See  97  Am.  St.  Bep.  349,  note. 

Syl.  10  (Y,  3B7).    Imposing  higher  tax  than  charter  stipniation. 

Distinguished  in  New  York  t.  State  Board  of  Tax  Coinmrs.,  IS9 
V.  8.  41,  105  Am.  St.  Bep.  702,  SO  L.  77,  25  Sup.  Ct.  715,  N.  T.  Law 
IS99,  e.  712,  imposing  special  franchise  tax,  does  not  impair  obligation 
of  contract  granting  right  to  operate  street  railroad  in  consideration 
of  payment  of  part  earnings. 


Syl.  1  (V,  397).    Carrier's  liability  for  injuries  to  deadhead. 

Approved  in  Indianapolis  etc.  Terminal  Co.  t.  Lawson,  143  Fed. 
836,  free  passenger  on  electric  ear  is  entitled  to  exercise  of  highest 
■kUI  on  part  of  carrier;  UeNeill  v.  Durham  etc.  B.  Co.,  135  K.  C.  699, 
701,  47  S.  E.  771,  772,  67  L,  B.  A.  227,  holding  railroad  liable  for  in- 
juries to  passenger  riding  on  pass. 

Byl.  3  (T,  3S9),    Care  required  of  steam  passenger  carriert. 

Approved  in  Indianapolis  etc.  Co.  v.  Lawson,  143  Fed.  837,  applying 
rule  where  free  passenger  on  electric  road  injured;  Chicago  etc.  By. 
Co.  T.  Hamler,  21S  111.  S36,  106  Am.  St.  Bep.  187,  74  N.  B.  709,  rail- 
road not  liable  for  injurias  to  Aeeping-car  porter,  where  his  contract 
with  sleeping-car  company  releases  railroad  from  liability;  Powers  etc. 
Co.  V.  Wella-Fargo  ft  Co.,  93  Uinn.  145,  100  N.  W.  736,  holding  «z- 
pTGBB  company  liable  for  loss  of  goods  caused  by  derailment  of  train 
upon  which  they  were  shipped;  Williams  v.  Spokane  Falls  etc.  By. 
Co.,  39  Wash.  88,  89,  80  Pae,  1102,  1103,  holding  carrier  liable  for 
injury  to  passenger  caused  by  breaking  of  coupler,  where  servants 
knew  it  was  liable  to  come  apart;  Mannon  v.  Camden  etc.  By.  Co.,  5S 
W.  Ta.  S56,  49  B.  E.  4S1,  holding  street-car  company  liable  for  in- 
jurias to  passenger  who  leaped  from  car  in  apprehension  of  danger 
from  broken  wire. 

Syl.  5  (V,  401).    "Gross"  negligence  ii  (or  jnry. 

Approved  in  Baymond  v.  Portland  B.  B.  Co.,  100  Ue.  S34,  St 
AtL  604,  instruction  thai  U  conductor  of  electric  car  could,  by  axar- 
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M  NotM  OK  V.  S.  B«portL  U  How.  480-61* 

UM  of  pemt  eare,  diseoTer  who  wanted  to  get  off,  that  wonld  b* 
eqninUent  to  aetnal  knowledge,  ia  eironeona. 

IS  How.  480^91,  14  Ix  lOEl,  SETKOUB  t.  IfeCOBUICE. 

87L  >  (V,  <U).     Patents— Profita  aa  damagea  for  infringement. 

Approred  in  Brown  v.  Lan^on,  148  Fed.  839,  action  at  law  doea  not 
lie  for  aole  pnrpoaa  of  recovering  profita  wbieh  laf  ringer  of  patent 
liai  made, 

9fL  4  (T,  40S).    lafriagamuit — Damagea  whera  patent  eovara  im- 


Antroved  in  Baker  t.  Crana  Co.,  138  Fed.  SO,  70  C.  C.  A.  4S«,  <n 
ueouting  for  pioflta  for  infringement  of  elaim  of  patent  eoTering 
improveBODt,  eomjdainant  mnat  ahow  how  mneh  profit  asi  antlra  artiele 
wu  doe  ta  improvement. 

le  How.  524-534,  14  L.  1043,  FANNINa  v.  GBEOOIBB. 

Bjl  S  (V,  408).    Perfjr  franehlaa   not  exeloiire. 

Appnvad  in  Qreen  v.  Ivejr,  46  Fla.  MB,  33  80.  714,  refoaing  to  en- 
joia  grantoa  of  ferry  from  operating  ferry  at  or  near  point  on  river 
bttweea  two  conntiea  at  ioit  of  prior  lieeniee. 

U  How.  535-H7,  14  L.  1047,  BABNET  t.  8AUNDEBS. 

87L  4  (V,  411).    Trustee 'a  noaothoricod  proflta  belong  to  fnnd. 

Approred  in  Thompaon  v.  Territory,  10  OU.  422,  02  Pae.  350,  in- 
liTMt  OB  territorial  moneya  depoaitod  in  bank  by  traanuer  belong  ta 

IS  How.  547-571,  14  L.  105S,  S017THABD  v.  BUSSELL. 

SyL  5  (T,  413),    Bill  of  review  for  newly  dlaeovered  evidence. 

Danied  in  Safe  Dapoalt  eU.  Co.  v.  Qittinga,  102  Ud.  450,  481,  OS  AtL 
1032,  4  L.B.  A.  (N.  S.)  865,  where  wife's  esecntor  <led  bill  for 
uconntiag  for  property  tranaferred  to  her  hnaba&d  and  his  contention 
tkat  it  waa  gift  wai  denied,  it  waa  diacretionary  to  refnie  leave  to 
Ale  bill  of  review  for  newly  diaeovered  evidence. 

U  How.  571-580,  14  L.  1063,  BUCEB  v.  BANE  OF  PITTSBUBa. 
SjL  2  (T,  414).    Prenunptiona  aa  to  judgment  after  long  acquiee- 

Approted  in  United  Btatea  v.  Manthei,  2  Alaaka,  465,  applying  role 
in  actioQ  on  bail  bond  where  accnaed  failed  to  appear  and  bail  forfeited. 

IS  How.  610-610,  14  L.  1079,  EABLT  v.  BOB. 

ByL  2  (V,  417).     Time  of  publication  of  tax  aalea. 

ApproTed  in  Cadman  v.  Smith,  15  OkL  638,  85  Pac.  348,  dellaqtient 
tax  lale  on  notice  of  less  than  twenty-one  daya  la  void  where  statute 
reqniraa  pnblieation  once  a  week  for  three  eonaeentiva  weeka. 
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17  How.  3-SO  HotM  on  U.  8.  Beporti.  SM 

16  How.  622-635,  U  L.  1084,  DEBHLEB  j.  DODOE. 

Syl.  2  (V,  418).    Federal  conrts — Snita  by  uelKnee— dtizenehlp. 

DiBtiuguiahed  in  Kolze  v.  Hoadlej,  200  U.  8.  82,  S5,  fiO  Lr.  360,  382, 
26  Sup.  Ct.  220,  federal  court  has  no  jurisdiction  otot  bill  to  forecbs* 
trust  deed  at  miit  of  aesignea  wbere  assignor  tonld  not  sue  therein, 
though  bill  prayed  eaneeUation  of  release  aa  in  fraud  of  complainant; 
Utah-NevBda  Co.  v.  Do  Lamar,  133  Fed.  119, 121, 66  C.  C.  A.  179,  deny- 
ing federal  jurisdiction  over  euit  by  assignee  to  recover  money  due  on 
oral  contract  where  assignor  eoold  not  sne  therein, 

10  How.  635-659,  14  L.  lOSO,  DOE  v.  BBADEN. 
Byl.  2  (T.  421).    Judicial  questioB* — Annulment  of  tieatiei. 
Se«  112  Am.  St  Bep.  108,  not*. 


XVU  HOWARD. 

17  How.  8-a,  15  L.  93,  SHJELDS  t.  THOMAS. 

Byl.  1  (V,  422).     Amount  in  controversy — Appeal  by  sevenl 
Approved  in  McDaniel  v.  Trsylor,  196  U.  B.  428,  430,  49  L.  639,  85 
Sup.  Ct.  369,  upholding  federal  jurisdiction  over  equity  salts  between 
diverse  dtiieu  to  set  aside  fraudulent  probate  judgment  when  aggregate 
claims  npon  which  judgment  ia  baaed  exceed  82,000. 

Distinguished  in  The  Joseph  B.  Thomas,  14S  Fed.  767,  dalnu  for 
wagea  in  admiralty  cannot  be  added  together  to  give  jurisdiction  to  ap- 
pellate court;  Peely  v.  Bryan,  55  W.  Va.  594,  47  8.  E.  311,  where  several 
creditors  with  separate  demands  attack  mortgage  as  preference,  these 
claims  cannot  be  added  to  give  appellate  jurisdiction. 

17  How.  1719,  15  Jj.  42,  TJDALL  v.  STEAMSHIP  OHIO. 
SyL  4  (T,  425).  Amendment  of  libel  in  appellate  court 
Approved  in  Fred   Macey  Co.  v.  Macey,   135  Fed.   729,  68  0.  C.  A. 

363,  bill  by  partnership  cannot  be  amended  by  consent  after  removal 

to   show   citiienship   of   member^   where   neither   remOT»l,   petition   nor 

record  show  removal  case. 

17  How.  23-30,  15  L.  115,  HAYDEL  v.  DUFRESNB. 

ByL   1    (V,   425).      Impeachment  of   government   aurvej. 
Approved  in  McBride  v.  Wbitaker,  65  Neb.  147,  90  N.  W.  970,  gov 
t  iuivey  cannot  tM  impeached  coilsterally  in  suit  to  quiet  titl^ 
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17  How.  30-41,  15  L.  27,  YOKE  ETC.  E.  S.  CO.  t.  WINANa 
S7I.   1   (T,  126).     Transfer  of  powers  b7  eorporation. 
Approved  in  Munti  v.  Algiers  etc.  By.  Co.,  Ill  La.  428,  100  An.  Bt. 

Bep.  405,  35  So.  827,  64  L.  B.  A.  222,  rsilrosd  is  liable  for  injuries 

caused  bj  negligence  of  itself  or  its  lessees  in  operation  of  load,     Bm 

103  Am.  8L  Bep.  552,  note. 

17  How.  43-46,  15  L.  34,  BABBIBEAN  \.  BBANT. 

Bfl.  2  (Y,  420).    Death  of  assignor  to  trustee  pending  appeal. 

Approved  in  Brown  t.  Fletcher,  140  Fed.  645,  648,  wliere  cause  of 
Action  in  equity  has  passed  for  estate  of  deceased  complainant  bj  u- 
aignment,  suit  cannot  be  revived. 

Sjl.  3  (V,  429).    Abatement  where  no  revivor  after  death. 

Approved  in  Brown  v.  Fletcher,  140  Fed.  045,  after  death  of  M>m- 
plainant,  defendant  cannot  revive  suit  in  equity. 

17  How.  53-71,  IS  L.  47,  BAYMOND  v.  TYSON. 

S7L  3   (Y,  431).     Waiver  of  ship  owner's  lien  by  charter. 

Approved  In  Larsen  v.  160  Bales  of  Sisal  Grass,  147  Fed.  786,  vrbero 
time  charter  givea  owner  of  veasel  lien  on  all  cargoes  for  ebarter  hire, 
no  lien  on  cargo  can  be  asserted  by  vessel  owner  as  against  shipper  who 
baa  paid  freight. 

17  How.  100116,  16  L.  68,  LAWEENCE  v.  MINTURN. 

SyL  1   (Y,  436).     Libel  by  consignee  of  goods. 

Approved  in  Merehanta'  etc.  Bank  v.  Baltimore  etc.  S.  B.  Co.,  102 
Ud.  580,  63  AtL  110,  where  bill  of  lading  provided  for  delivery  to 
eonsignee  or  order  only  on  surrender  of  bill,  carrier  is  liable  for  de- 
livery without  surrender  of  bill. 

8yl.  3  (Y,  437).    Jettison,  when  lawful 

Cited  in  Oceanic  Steam  Nav.  Co.  v.  Aitken,  196  U.  S.  696,  49  L.  613, 
SS  Sup.  Ct.  317,  arguendo. 

17  How.  130-146,  16  L.  158,  SHIELDS  T.  BAEBOW, 

SyL  3   (Y,  441).     Indispensable  parties  defined. 

Approved  in  United  Statea  v.  Northern  Pao.  B.  Co.,  134  Fed.  719, 
47  C.  C.  A.  269,  in  suit  by  government  to  annul  contract  between  cor- 
porations, all  of  the  corporations  are  necessary  parties;  Florida  L«nd 
etc  Co.  *.  Anderson,  60  Fla.  514,  39  80.  396,  in  suit  to  remove  cloud 
and  to  canoel  conveyance  U  fraudulent,  parties  executing  conveyance 
aro  necessary  parties;  Tod  v.  Crisman,  123  Iowa,  699,  99  N.  W.  688, 
contractor  to  pay  when  supervisors  have  ordered  levy  of  tajt  is  not 
necessary  party  to  certiorari  to  test  legality  of  order. 

Syl.  4  (Y,  443).    Necessary  parties  defined. 

Approved  in  Bailroad  Commission  v.  Palmer  Hardware  Co.,  134  Oa. 
437,  63  8.  £.  IBS,  arguendo. 
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8ji.  9   (V,  145).     No  decree  where  neeeaMTj  putiea  not  preMiit 

Approved  in  WNdenfeld  t.  Northern  Pac.  Ry.  Co.,  129  Fed.  311,  63 
C.  C.  A.  537,  in  rait  b;  itocliboliiler  to  reetrain  corporation  (rotn  iMuing 
common  stock  instead  of  preferred,  where  end  sought  wss  destraction 
of  securities  company's  title  to  majority  of  stock,  latter  comp&nj  is 
indispensable  party;  Ooldman  t.  Millay,  7  Arii.  2S9,  64  Pac.  434,  where 
in  partition  by  administrator  of  mortgagee  of  undivided  half  of  library 
against  purchaser  of  other  half,  latter  had  possession  of  undivided  one- 
half  only,  other  half  being  in  posseision  of  widow,  mortgagor  wai 
necessary  party;  State  t.  Oormle]r,40  Wuh.604,  82  Pac. 930, 3  KB.  A. 
(N.  S.)  256,  holders  of  eountj  warrants  are  necessary  parties  to  fuit 
to  restrain  their  payment. 

8yl  7  (V,  447).    Amendment  to  show  new  ease. 

Distinguished  in  Trast  Co.  v.  Scottish  Union  Ins.  Co.,  IIS  Oa.  674, 
40  8.  E.  856,  mort^gee  may  sae  alone  for  loss  under  policy  payable 
to  him,  when  aniount  of  bia  debt  equals  falne  of  insaranea. 

ByL  8  (V,  447).    Amendment  inserting  new  case. 

Approved  in  Huntt  v.  McNaniee,  141  Fed.  S98,  applying  role  in  ac- 
tion for  personal  injnrie*  caused  by  negligence  of  independent  con- 

ByL  II  (T,  450).    Crossbill  to  make  new  parties. 

Approved  In  Doke  t.  WiUiams,  45  Fla.  251,  34  So.  570,  denying  right 
of  third  party  to  be  made  defendant  to  suit  for  injanetion;  Wightman 
V.  Evanston  Taryan  Co.,  217  HL  377,  108  Am.  St.  Bep.  256,  75  N.  E. 
604,  on  foreclosure  of  trast  deed  securing  bonds  of  corporation,  partiei 
holding  unexpired  contracts  with  corporation  cannot   intervene. 

Syl.  13  (T,  451).    Crossbill  defined. 

Approved  in  Ames  etc.  Bcalty  Co.  v.  Big  Indian  etc.  Co.,  I4S  Fed, 
179,  federal  equity  court  in  suit  to  protect  water  rights  may  entertain 
erosB-bill  by  any  of  defendants  setting  np  priority  of  right;  Emery  Co, 
T.  Tweedie  Trading  Co.,  143  Fed.  147,  applying  rule  in  admiralty. 


Syl.  5  (T,  463).    Admiralty — Intervention  by  insurer. 

Approved  in  The  Nonpareil,  149  Fed.  525,  carrier  by  water  may  sue 
for  loss  of  goods  in  bebalf  of  all  partiee  in  interest,  though  loss  hai 
been  paid  by  an  insurer. 

17  How.  170-178,  16  L.  233,  SCHOONEE  CATHEBINE  v.  DICKIN. 
BON. 

Syl.  2  (V,  457).    Collision — Damages  where  Teasel  raised. 

Approved  in  The  Cumberland,  135  Fed.  236,  where  at  instance  oi 
claimant  coat  of  repairing  injured  vessel  is  adopted  as  measure  ol 
damages  to  libelant,  be  may  recover  demurrage  np  to    time    sf    s*U 


sdbvCoOgIc 


S.  B«poTt«.  17  How.  204-314 

bnt  before  rapaira  could  hsTo  been 


hauled  tcbmI  keeps  eotiTM. 

Fed.  830,  applying  mle  to  collision 


5  STATES  V.  NICKEK80N. 
Mua  constructioB  of  statute  as  bar. 
wa,  305,  103  N.  W.  197,  acquittal 
nndet  age  of  consent  bars  proseca- 

■bowing  materialitf. 
I,  1  OU.  403,  38  Pae.  641,  perjnij 
■tifies  falsely. 

D  STATES  y.  SEAMAN. 
lOntTol  osecntire  discretion. 
Oo.  App.  302,  08  Pae.  685,  denying 
opriation  by  eonnail  to  defray  ex- 

gnnted  where  act  ministerial. 
Neb.  7T2,  91  N.  W.  730,  denying 
sation  to  leaseesa  property  of  rail- 


iterest  in  illegal  contract 
N.  M.  553,  70  Pae.  500,  npbolding 
rhereby  defendant  agreed  to  pay 
epredation  claim  recovered  in  bis 

'net  no  defense  after  performance. 
77  Vt  148,  69  All.  172,  70  L.  B. 
t  thongb  placed  in  name  of  def  end- 

ED  STATES  t.  QUTHBIB. 
<  eontrol  discretion. 
Heb.  772,  91  N.  W.  730,  denying 
ntion  to  reassess  property  of  rail- 
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17  How.  815-322,  15  L.  77,  CLAEK  t.  CLAKK. 

S7I.  4  (V,  472).    Effect  of  bankruptcj  duebarge  od  property  rights. 

Approved  in  In  re  Home  Diseaunt  Co.,  147  Fed.  S43,  bankrupt's  dis- 
charge avoids  MBignment  of  future  wages  given  to  aeeure  provable  debt 
flBTned  after  filing  of  petition. 

17  How.  322-340,  15  L.  184,  BOOTH  t.  CLABK. 

Syl.  1  (V,  473).  BeCBiver's  power*  limited  by  order  of  appointment 
Approved  in  Great  Western  Min.  etc.  Co.  v,  Harris,  IBS  XJ.  8.  S77,  49 
L.  1169,  25  Sup.  Ct.  770,  receiver  of  eorporation  eannot  be  empowered 
bj  appointing  court  to  sue  in  foreign  jurisdiction  to  realize  its  asseta; 
In  re  Builders'  Lumber  Co,,  148  Fed.  249,  denying  purehaee  money  lien 
of  claimant  nbo  had  eold  property  to  receiver  under  conditional  sale; 
Detroit  etc.  B.  B.  Co.  v.  Campbell,  140  Micb.  391,  103  N.  W.  859,  ex- 
istence of  receiver  of  railroad  appointed  on  creditor's  bill  does  not  de- 
vwt  corporation  of  right  to  eoodenin  land  for  right  of  way. 
Syl.  8  (V,  476).  Beeeiver'a  aoit  in  foreign  court. 
Approved  in  Oreat  Western  Mio.  etc.  Co.  v.  Harris,  19S  U.  S.  574, 
B78,  49  L.  1168,  1169,  26  Sop.  Ct  770,  receiver  of  foreign  corporation 
eannot  be  empowered  by  appointing  court  to  sue  in  foreign  jurisdiction 
to  realise  its  asBets;  Covell  v.  Fowler,  144  Fed.  539,  receiver  of  iMnk  in 
liquidation  cannot  eue  in  another  jurisdiction  to  enforce  stockholder's 
liability;  Fowler  v.  Osgood,  141  Fed.  21,  22,  23,  federal  court  receiver 
of  insolvent  corporation  cannot  sne  in  another  district  to  recover  fund 
alleged  to  be  held  in  trust  for  creditois,  though  appointing  court  au- 
thorized auit;  Edwards  t.  National  Window  Glass  etc.  Assn.,  130  Fed. 
7B7,  798,  federal  receiver  for  corporation  cannot  sne  in  federal  court 
of  another  jurisdiction  on  cause  of  action  in  favor  of  corporation; 
Egan  V.  North  American  Loan  Co.,  45  Or.  136,  76  Pac.  776,  where  loan 
society  in  hands  of  receiver  tias  loaned  money  on  property  in  another 
state,  borrower  may,  on  payment  of  loan,  sue  to  cancel  unsatiefled 
mortgage  given  as  security,  without  leave  of  appointing  court 
Syl.  9  (V,  476).  Beceiver  has  no  extraterritorial  power. 
Approved  in  Great  Western  Min.  etc.  Co.  v.  Harris,  198  U.  8,  575, 
576,  49  L.  1168,  25  Sup.  Ct.  770,  receiver  of  corporation  cannot  I>e  em- 
powered by  appointing  court  to  sue  in  foreign  jurisdiction  to  realise  its 
assets;  In  re  Benedict,  140  Fed.  56,  applying  rule  to  banhmptey  re- 
Distinguished  in  CbUds  V.  Blethen,  40  Wash.  349,  82  Pac.  408,  where, 
pending  receivership  in  sister  state,  suit  against  insolvent  bank  creditor 
and  court  fixed  liability  of  each  stockholder  on  intervention  by  ereditor, 
creditors  and  receiver  could  sue  on  judgment  in  this  stata 

17  How.  344-352,  15  L.  96,  BDECHELL  v.  MABSa 

Syl.  1  (V,  478).     Arbitrator's  award  is  flnaL 

Approved  in  Levin  v.  Northwestern  Nat.  Ins.  Co.,  146  Fed.  77,  award 
«t  arbitrators  fixing  amonnt  of  insured's  loss,  made  in  accordance  with 
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prmUttBa  »f  pMcf,  cannot  b«  inpeaehed  for  fnnd  ia  f«denl  Mtion  kt 
law;  White  Ster  Mining  Co.  t.  EoltbeTg,  820  HI.  006,  77  N.  E.  S37, 
ippljing  prineipls  where  corpontion  aigreed  to  arbitntion. 

BjL  Z  (Y,  478).    Setting  Mido  award  for  frand. 

Approred  is  Boberti  Bros.  t.  Connunen  Can  Co.,  102  Md.  869,  111 
An.  St  Bep.  3S2,  82  AtL  SS7,  fact  that  deposition  for  om  before  ar- 
bitnton  waa  by  notary's  miatake  sent  to  one  of  partiea  instead  of 
diraetly  to  them  did  not  authorize  its  rejection  wbere  partj  sent  it  to 
tlmn  unopened. 

87I.  5  (T,  17B).  Setting  aaide  award  for  error  of  law  or  faeL 

ApproTcd  in  White  Star  Mining  Co.  t.  Hnitberg,  220  HI.  602,  77  N. 
E.  336,  applying  ml*  wliere  corporation  agreed  to  arbitration, 

BfL  7  (V,  479).    Setting  adde  award  for  mirtaka. 

Approred  in  BnrreH  v.  United  States,  147  fed.  4S^  federal  eoort  m^ 
tater  judgment  on  award  of  arbitrator!. 

S;L  9  (V,  479).    Award  not  set  side  for  error  of  judgment. 

Approved  in  Btirrell  t.  United  States,  147  fed.  SO,  where  artiitration 
■grMmcnt  prorided  for  taking  of  proof  in  same  manner  aa  in  trial 
ef  mart  cases,  and  that  judgment  entered  on  award  should  be  nn- 
ippealsble;  objections  to  introduction  of  eridenea  cannot  ba  nrged 
•gainst  jndgment  entered  on  award. 

IT  How.  369-399,  15  L.  80,  PONTAIN  y.  BAVBNU., 

HjL  4  (V,  481).    Federal  eqni^  powers. 

Approred  in  dissenting  opinion  in  James  t.  Oraj,  131  Fed.  409,  65 
C  C.  A.  385,  majoritj  holding  loan  made  by  wife  to  husband  from  her 
KpsiBte  estate  is  provable  as  debt  against  Iiis  estate  irrespective  of  its 
iifarcesbilitj  under  state  law. 

Sjl.  5  (V,  481).     Sovereign  prerogatives  are  in  states. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed. 
119,  ST  C.  C.  A.  393,  construing  charitable  bequest  to  trustees  who 
^old,  after  aeentftulation  of  income  tot  twentj-flve  jears,  procure 
(omation  of  corporation  to  which  e 
pretaing  entire  estate  vrith  t 

17  How.  399-403,  15  L.  M,  BOQABT  v.  STEAMBOAT  JOHN  JAT. 

^L  1  (T,  483).    Admiralty  cannot  eell  ship  to  paj  mortgage. 

Approved  in  The  Convejor,  147  Fed.  589,  upholding  admiraltj  jnris- 
dietioD  to  administer  fnnd  applicable  to  paTment  of  maritime  liens 
with  reference  to  claims  based  on  mortgage;  the  Gifton,  143  Fed. 
463,  dealing  jurisdiction  of  admiralty  over  suit  by  mortgages  nnder 
iBcr^ge  to  secure  money  borrowed  to  pay  pnrehase  price  of  vessel  to 
mover  possession  of  vessel;  The  Gordon  Campbell,  131  Fed.  965,  where 
admital^  conit  has  in  its  registry  for  distribntion  food  arising  from 
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nl«  of  vegsal  and  maritime  liem  have  been  paid,  lioldtr  nf  leeorded 
^-^mortgage  may  prove  claim  agaioat  fund. 

17  How.  403-416,  15  L.  JIO,  WB8T  t.  COCHEAN. 

8jl.  6  (T,  485).    Survey  neceearr  to  paae  title. 

Approved  in  Territorf  v.  Delinqneut  Tazpa/erB,  12  N.  M.  175,  7S 
Pae.  316,  ttntil  eonflnnatioD  b^  court  of  privaU  land  elaima  of  ■urvej' 
uf  imperfect  graat,  land  ia  not  taxable. 

S<fl.  7  (T,  48S).    Bnrrex  of  confirmed  landa. 

Approved  in  UcBride  v.  Whitaker,  OS  Neb.  146,  00  N.  W.  970,  plat 
of  enrver  made  and  approved  by  land  department  cannot  be  collaterally 
impeached;  Territoiy  t.  Delinquent  Taxpayers,  12  N.  H.  172,  76  Pae. 
817,  nntil  eonflrmatioti  by  eovrt  of  private  land  etalma  «f  sorvey  of  im- 
, perfect  grant,  land  ia  not  taxable. 

17  How.  437-443,  15  L.  129,  BBUCE  T.  UIOTED  STATEa 

ByL  1  (T,  489).    Treasniy  tnnaeript  aa  evidence. 

Approved  in  United  States  v.  Pierson,  145  Fed.  B17,  81B,  {ntroductioB 
of  duly  certified  transcript  of  booki  and  proceeding!  of  treaaary  depart- 
ment in  action  on  Indian  agent's  bond  eetabliabes  prima  fade  case. 

Byl.  8   (T,  489).     Beappointment  of  officer — Barefy'a  liability. 

Approved  in  Lake  Co.  t.  Neilon,  44  Or.  17,  74  Pae.  818,  applyiag 
principle  in  action  on  tax  collector's  bond. 

ByL  3  (T,  490).  Beappointed  officer — Suretiei'  barden  to  disprove 
liabimr- 

Approved  In  Lake  Co.  v.  Neilon,  44  Or.  21,  74  Pae.  814,  applying 
principle  in  action  on  tax  collector's  bond. 

17  How.  443-447,  15  L.  183,  HENVBICEBON  t.  HINCELET. 

SyL  1  (V,  490).    iDJqnetion  against  law  Jadgmeut. 

Approved  in  Nelson  v.  Meehan,  2  Alaska,  493,  vacating,  after  term, 
judgment  obtained  by  fraud  and  perjury,  after  its  affirmance  by  ap- 
pellate court;  Hockaday  v.  Jones,  8  Okl.  163,  SS  Pae.  1056,  refusing  to 
enjoin  execution  on  default  judgment  upon  constructive  service; 
f^rmen'  etc.  Warebouse  Co.  v.  Pridemora,  55  W.  Ya.  463,  47  S.  E. 
863,  refusing  to  enjoin  judgment  at  law  where  fraud,  mistake  or  eii- 
cuuutance  beyond  complainant's  control  not  alleged  as  cause  of  failure 
of  proof  at  triaL 

17  How.  447-455,  IS  L.  159,  BTEVENB  t.  QLADDINa. 

ByL  3  (T,  493).    Property  in  copyright  and  plates  distinguished. 

Approved  in  Bobbs-Merrill  Co.  v.  Strans,  147  Fed.  IS,  20,  refusing  to 
enjoin  dealer  from  selling  copyrighted  book  at  lees  than  price  men- 
tioned in  notice  printed  in  book  to  effect  that  no  dealer  was  licensed  to 
sell  at  less  price;  Werckmeister  v.  American  Litb.  Co.,  134  Fed.  324, 
826,  68  L.  B.  A.  S91,  exhibition  of  original  copyrighted  painting  at 
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17  How.  576-579,  15  L.  S5,  WEBB  t.  DEN. 

B7I.  1  (Y,  508).    BetTOBpeetive  aUtatea. 

Approved  in  Mioen'  et«.  Bank  v.  Snyder,  100  Md,  65,  108  Am.  St. 
B«p.  390,  68  L.  B.  A.  312,  59  AU.  70S,  upholding  Acta  1904,  p.  S97. 
•ubfltituting  equitable  remed?  to  enforee  Bt^ekbolder'i  liability,  aa  ap- 
plied to  tuit  in  which  jQdginent  faaa  not  been  rendered. 

(V,  508.)  MiBceUaneona.  Cited  in  McPherson  v.  Julius,  17  B.  B. 
127,  9S  N.  W.  430,  in  suit  to  quiet  title  to  mining  claim,  judgment 
In  prior  action  to  wliieh  plaintiffs  hot  parties  is  not  binding  on  plaintiffs, 
in  BO  far  as  it  eatablished  validity  of  defendant's  claim  including  con- 
flicting ground. 

17  How.  591-506,  IE  L.  170,  ATBES  r.  CABVEB. 

87L  1  (T,  510).    New  matter  not  allowed  in  cross-bill. 

Approved  in  Emery  C!o..t.  Tweedie  Trading  Co.,  143  Fed.  147,  apply- 
ing rule  in  action  in  admiralty  to  recover  balance  for  hire  of  steamer; 
Jackson  t.  Button,  46  Fla.  517,  35  80.  76,  where  no  decree  pro  eonfesso 
has  been  entered  on  croBB-biU  on  foreeloaure,  court  may  permit  answer 
not  properly  sworn  to  to  be  sworn  to. 

Biatingniahed  in  Ames  Realty  Co.  t.  Btg  Indian  etc.  Co.,  146  Fed. 
177,  in  federal  equity  suit  to  establish  water  rights  against  separate  ap- 
propriatora  of  diverse  eitiunahip  from  complainant,  court  has  juris- 
diction of  croas-bill  by  defendants  setting  up  priority,  irrespective  of 
citiiensbip. 

Syl.  S   (V,  Sll).  Decision  on  crosa-bill  not  appealable. 

Approved  in  Bljthe  Co.  v.  Bankers'  Ins.  Co.,  147  Cal.  93,  94,  81  Pae. 
285,  decree  pro  eonfesso  on  cross-bill  in  federal  court  may  be  vacated 
on  motion  after  adjournment  of  term. 

17  How.  590-600,  IS  L.  254,  HAYS  t.  PACIFIC  MAIL  STEAMSHIP 
CO. 

Syl.  2  (V,  512).    State  tax— Situs  of  vessels. 

Approved  In  Ayer  etc.  Tie  Co.  v.  Kentucky,  202  TT.  8.  421,  422,  GO 
L.  1087,  26  Sup.  Ct.  678,  holding  actual  eitos  of  vessel  and  not  place  of 
enrollment  of  vessel  used  in  interstate  commerce  as  marked  on  stem  de- 
termines tax  situs  of  vessel,  and  rereraiDg,  Commonwealth  v.  Ayer  etc. 
Co.,  117  Ey.  160,  77  8.  W.  686,  holding  home  port  of  vessel  engaged 
in  interstate  commerce  aa  marked  on  stern  is  its  situs  for  taxation, 
though  its  owner  resides  in  different  state;  Union  etc.  Transit  Co.  v. 
Kentucky,  199  U.  8.  205,  GO  L.  154,  26  Sup.  Ct.  35,  due  proeesa  of  law 
denied  Kentucky  corporation  by  tax  asBeaaed  under  Ky.  Stat.,  §  4020, 
on  rolling  stock  permanently  located  in  other  states  and  employed  there 
in  proBecution  of  buBincBs;  Olson  v.  San  Francisco,  148  Cal.  S3,  82  Pac 
852,  veaael  engaged  in  commerce  on  high  aeaa  ia  taxable  in  San  Fran- 
cisco where  owner  resided,  though  she  was  temporarily  registered  in 
Vuhington  knd  bad  never  been  in  California;  Flowerree  etc.  Co,  t. 
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303  Notes  on  TJ.  S.  Beporta.  18  How.  16-60 

LewJB  A  Clark  Connty,  33  Mont,  S8,  81  Pae.  400,  where  corporation 
owning  cattle  in  certain  eoun^  where  ita  btiRineas  manager  resiiled  drora 
number  of  cattle  into  another  county  for  winter  feeding,  cattle  not  tax- 
able In  latter  county. 

Distinguished  in  Foppiano  t.  Speed,  199  U.  S.  S20,  SO  L.  292,  20 
Snp.  Ct.  138,  upholding  exaction  by  state  of  license  fee  from  person 
engaged  in  selling  liquor  within  state  over  bar  on  boat  employed  in 
Interstate  commerce;  Old  Dominion  S.  S.  Co.  t.  Virgtnia,  108  TJ.  S.  300, 
307,  308,  49  L.  1003,  25  Snp.  Ct.  GS6,  Tcssels  wblcb,  though  engaged  in 
interstate  commerce,  are  employed  in  such  commerce  wholly  within  limits 
of  state,  are  taxable  there  ihough  registered  in  another  state;  Prairie 
Cattle  Co.  T.  Williunson,  S  Okl.  4S4,  40  Pac.  S39,  under  Sesa.  Laws  1S95, 
art.  G,  §§  1,  2,  where  cattle  owned  in  another  state  actually  ranged  in 
certain  eonn^  beie  during  entire  year,  tbey  were  taxable  in  such  eoun^. 


ZVin  HOWABD. 


18  How.  16-19,  IS  L.  277,  UcLEAN  v.  UEEE. 

Syl.   1   (T,  C19).     Foreign  judgment   against  administrator  as  eri- 

Approved  in  Coram  ▼.  Ingersoll,  148  Fad.  175,  judgment  on  merits 
against  ancillary  administrator  in  action  on  chose  in  action  bars 
second  suit  by  ancillary  administrator  in  another  jurisdiction. 

18  How.  43-50,  15  L.  28S,  BABNABD  ▼.  ASHLEY. 

Syl.  1  (V,  523).    Conclusiveness  of  land  officer's  decision. 

Approved  in  Le  Uarchel  v.  Teegarden,  133  Fed.  827,  party  attack- 
ing patent  for  mistake  of  fact  must  plead  and  prove  evidence  before 
department  from  which  mistake  resulted,  the  particular  mistake  and 
the  way  in  which  it  occurred;  Smith  v.  Love,  49  Fla.  239,  38  So.  379, 
declaring  patentee  who  obtained  patent  by  frand  a  trustee  for  party 
legally  entitled,  to  patent. 

Syl.  2  (V,  525).     Bights  accruing  to  entryman  under  pre-emption. 

Distinguished  in  Estes  v.  Timmons,  199  U.  8.  305,  50  L.  244,  26 
Sop.  Ct.  85,  perjury  on  hearing  before  Land  Department  of  contest 
under  homestead  laws  is  not  relievable  in  equity. 

18  How.  50-80,  IS  L.  280,  WEIGHT  y.  MATTISON. 
'SyL  1   (V,  526}.     Adverse  possession — Color  of  title  deBned. 
Approved  in  Tidwell  v.  Chiricahua  Cattle  Co.,  5  Arif.  367,  53  Pae. 
196,  under  act  Cong.   1S85,  prohibiting   inclosure  of  public  lands,   one 
coold  not  anter  tract  of  leu  than  one  hundred  and  sixty  acres,  whiek 
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IS  How.  60-89  NotM  on  U.  8.  KeporU.  ZM 

had  be«o  inclosed  bj  original  settler  aa  incident  to  lettlement,  and 
waa  held  bj  plaictifF  nnder  record  eonveyancea  from  original  settler; 
Beaaley  t.  Equitable  Secnrities  Co.,  72  Ark.  SIO,  M  8.  W.  22S,  bond 
tor  title  ii  not  color  of  title  within  Acta  1863,  p.  lOS,  g  1,  providing 
for  eompenaation  for  improvements  mads  b7  occupant  of  land  be- 
longing to  another;  Jobnson  v.  Enrst,  10  Idaho,  325,  77  Pac.  791, 
patentee  of  greater  acreage  than  government  receivea  pay  for  maj 
maintain  aait  to  quiet  title  against  treapaaaer;  Woodmll  v.  Wallace, 
3  Okl.  3T4,  41  Pac.  304,  homestead  flling  doea  not  convey  color  of  titla 
within  meaning  of  act  of  Congreaa  of  Jnne  1,  1871. 

18  Bow.  60-63,  15  L.  205,  OBAHAM  v.  BATNE. 

S7I.  1  (V,  52B).    No  review  of  agreed  eaae. 

Approved  in  Swift  t  Co.  v.  Jones,  14S  Fed.  494,  eifcnlt  eonrt  e«t- 
not,  in  action  at  law,  order  trial  before  special  master  authorized  to 
hear  and  pass  on  issues  of  fact  and  report  flndings;  Anglo-American 
Idnd  etc.  Co.  V.  Lombard,  182  Fed.  734,  68  C.  C.  A.  89,  where  special 
finding  in  action  at  law  tried  to  court  responds  onlj  to  part  of  iasnea 
and  facts  found  are  not  decisive  of  ease,  new  trial  awarded. 

IS  How.  71-76,  IS  L.  209,  SMITH  v.  STATE  OP  MABYLAND. 

S7I.  1  (V,  531).     Tide  lands  belong  to  statcu 

Approved  in  State  v.  Price,  71  N.  J.  L.  254,  SB  Atl.  1017,  upholding 
oyster  and  clam  act  of  1902;  People  v.  Bootman,  180  N.  Y.  10,  72 
N.  E.  508,  upholding  game  laws  of  1900,  prohibiting  possession  of 
game  during  close  season;  Taylor  v.  Commonwealth,  102  Ta.  766,  102 
Am.  St.  Sep.  865,  47  S.  E.  878,  npholdihg  title  of  atate  in  bed  of 
navigable  river  as  againat  riparian  owner. 

Syl.  t  (V,  633).    Constitutional  restraints  on  federal  government. 

Approved  in  State  v.  UacQueen,  69  N.  J.  L.  527,  55  Atl.  1008, 
upholding  reading  of  newspaper  article  in  nature  of  confession  taken 
from  accDsed  at  time  of  arrest;  Territory  v.  Stroud,  6  Okl.  Ill,  SO 
Pac.  207,  upholding  prosecution  by  information  withont  preliminary 
examination. 

18  How.  S2-Se,  16  L.  273,  BUSH  v.  PEBSON. 

Byl.  1  (T,  536).    Mortgagor's  after-acqaired  title. 

Approved  in  United  States  v.  Clark,  EOO  U.  8.  007,  SO  L.  016,  SO 
Sup.  Ct.  340,  purchaser  of  timber  lands  after  receiver's  final  receipta 
have  issued  is  protected  as  bona  flde  purchaser  against  eaneellation, 
for  frauds  of  entryman,  of  patent  afterward  issued. 

18  How.  87-89,  15  L.  279,  MINTEB  v.  CBOMMEMN. 

Byl.  1  (T,  S37).    Land  patent  presumes  regularity  of  preliminaries. 

Approved  in  Bradshaw  v.  Edelen,  194  Mo.  001,  92  S.  W.  697,  where 
island  in  Missouri  river  surveyed  by  government  prior  to  admission 
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Notes  on  U.  6.  Beports.  IS  How.  126-1S8 

"  beloogad  to  United  BtAtei  Aud  paeaed  to  citiien 

.  334,  HAM  T.  STATE  OP  MI880UEL 
infimmtioii  of  impeifeet  Sp&nUli  grant  etmfera 

lliBtcr  V.  State,  9  Idaho,  15,  71  Fae.  543,  Idaho 
t  rettriet  right  of  eminent  domain  over  lands 

,  OUIIiD  V,  PBONTEN. 

leview  where  Jnfy  waived  and  lliidings  general. 
American  etc.  Co.  t.  Lombard,  132  Fed.  734, 
■peeial  finding  in  aetioa  at  law  leaponda  only 
facts  found  are  not  decisive  of  ease,  new  trial 

,  318,  PAHKBB  v.  OVEBMAN. 

emoval — Citizenship  and  lesidenee  not  synonj- 

ive  T.  McQuesten,  198  IT.  S.  143,  49  L.  988,  29 
on  qnestiou  of  jurisdictiou  though  motion  to 
d  that  parties  were  residents  of  same  state; 
Fed.  207,  ailegation  in  removal  petition  that 
!  state  other  than  that  in  which  suit  is  pending 
legation  that  be  is  nonresident  of  that  state. 

,  804,  BICHARD8  v.  HOLMES, 
wer  to  sell  Includes  power  to  adjourn. 
654,  659,  note. 
>rtgage  creditor  may  bid. 

an  V.  Messinger,  146  Fed.  932,  933,  pledgee  may 
inducted  by  master. 

.  820,  JONES  T.  JOHNSTON. 

ted  referring  to  recorded  plat  for  description. 


idaries — Gradually  changing  water  line. 

V.  Bitzer,  97  Minn.  257,  106  N.  W.  1048. 
at  abutting  on  lake  by  number  of  government 
ig  words  conveys  all  land  which  lias  become 
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18  How.  1T3-E17  Notw  on  TJ.  S.  Beports.  SIX 

18  How.  173-182,  15  L.  338,  COOPBB  v.  B0BEET8. 

B7I.  2  (Y,  5&7).    MicbigAn'a  title  to  luida  perfected  on  nrvef. 

Approved  U  Stat«  v.  Jenningg,  47  Fla.  320,  35  80.  993,  nnder  act  ol 
CongroM  of  184S,  granting  achool  landi  to  Florida,  when  bf  Bnrve; 
•izteenth  leetion  or  fractional  part  thereof  ia  aacertained  to  eziit  in 
any  township,  grant  immediately  attacbea  without  patent. 

Bjl.  S  (T,  S58).    Btate'i  control  orer  aebool  lands. 

Approved  in  United  Btatea  v.  Tnllf,  140  fed.  904,  905,  determining 
federal  jurisdiction  over  crime  committed  en  landa  occupied  but  not 
legallj'  reserved  for  militu^  reaervation. 

(Y,  6ST.)  WecellMieons.  Cited  in  Montana  Min.  Co.  t.  St.  Lonia  et«: 
Co.,  147  Fed.  904,  reciting  history  of  litigation. 


Sjl.  3  (Y,  659).    No  lien  until  cargo  delivered. 

Approved  in  Qnffer  t.  Alaaka  etc.  a  8.  Co.,  130  Fed.  274,  84  C.  C. 

A.  SIT,  nnder  bill  of  lading  for  goods  to  b«  ahipped  on  defendants' 
vessel,  "now"  at  certain  port,  where  compUinant  knew  vessel  wa» 
on  high  seas,  and  goods  never  delivered  to  mwiter,  veasel  not  liable 
to  maritime  lien  for  breach  of  contract;  Hendereon  v.  Louisville  etc. 

B.  Co.,  118  La.  1049,  41  80.  253,  and  Boy  v.  Northern  Pac.  By.  Co., 
42  Wash.  579,  8S  Pae.  55,  55,  both  holding  net  of  carrier's  agent  in 
delivering  bill  of  lading  for  goods  he  knew  had  not  been  delivered 
to  carrier  do  not  bind  carrier  even  as  against  innocent  transferee; 
Watkins  Nat.  Bank  v.  Cleveland  etc.  By.  Co.,  117  Mo.  App.  2S2,  93 
8.  W.  846,  carrier's  liability  to  one  to  whom  bills  of  lading  have  been 
negotiated,  for  isening  same  before  freight  received,  in  violation  of 
statute,  is  not  changed  by  subsequent  receipt  thereof.  See  105  Am. 
St.  Bep.  348,  350,  3S1,  note. 

Sjl.  4  (Y,  502).    Master's  contract  of  affreightment  binds  vessel. 

Approved  in  Golcar  etc.  Co.  v.  Tweedie  Trading  Co.,  140  Fed.  568, 
under  charter  of  vessel  whereby  captain  appointed  by  owners  was  to 
be  under  orders  of  charterers  who  agreed  to  indemnify  owners  for 
liabilities  ariaing  from  captain  signing  bills  of  lading,  charterer  can* 
not  recover  from  owner  for  shortage  in  delivery;  The  Worthington, 
133  Fed.  726,  70  L.  B.  A.  353,  66  C.  C.  A.  555,  owner  of  vessel  who  bor- 
rowed money  in  foreign  port  on  credit  of  veiael,  npon  repreaentatioD 
that  it  was  to  pay  for  loading,  is  estopped  to  deny  it  was  so  used. 

18  How.  202-217,  15  L.  352,  ABBOTT  v.  ESSEX  COMPANY. 

8yl.  1  (Y,  665).  Devise  to  aous  or  to  another  on  death  without 
issue. 

Approved  in  Tecum  v.  Parker,  134  Fed.  209,  67  C.  C.  A.  227,  devise- 
to  son  provided  that  if  he  die  without  issue  lands  shall  pass  to  other* 
1  lists  fee  simple  in  son  and  creates  no  estate  tail. 
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U7  NotM  on  U.  8.  Beports.       -      18  Bow.  SIT-SSS 

DUtlDgalsbed  In  Anderaon  v.  MeiBiiiger,  14fl  Fed.  MS,  944,  con- 
■truing  devtie  to  ions  provided  that  if  either  died  without  deaeend- 
ants,  then  •nrrivor  eboald  take,  and  if  latter  died  without  descend- 
anta,  estate  should  go  to  brothers  and  sisteri,  ai  deviaing  life  estate 
to  sons. 

SjrL  B  (T,  S66).     Fee  paaeea  without  wordi  of  inheritance. 

Approved  in  McCaffrey  v.  Manogue,  196  U.  S.  571,  49  L.  003,  2S 
Sop.  Ct.  319,  under  will  making  all  heiia  deviieea  witboat  worda  of 
limitation,  and  ehargiog  one  receiving  moat  land  with  psTment  of 
debt!  and  funeral  expeniea,  deviaeea  took  fee  limple. 

87L  8  (V,  560).    "I<awful  heirs  of  their  own,"  defined. 

Approved  in  Coleman  v.  Coleman,  09  Kan.  41,  44,  76  Pae.  440,  under 
devise  to  aona  conditioned  that  on  deatb  of  either  withont  heira  of 
hia  own,  anrvivors  should  take,  on  death  of  infant  son,  his  mother  did 
not  inherit. 

Diatingniabed  in  Andersou  t.  Uesainger,  140  Fed.  944,  under  devise 
to  sons  whieb  provided  that  if  either  died  without  iaaue  then  sur- 
vivor should  take,  and  if  latter  left  no  issue,  estate  ahoold  go  to 
brothers  and  aiaters,  sons  took  life  estate. 

IS  How.  21T-223,  15  L.  357,  McLAUOHLIN  v.  8WANN. 

Syh  2  (T,  567).     QarniBhee's  defenses. 

Approved  in  Field  v.  Sammia,  IS  N.  M.  46,  73  Pac.  620,  following 
rule. 

18  How.  223-230,  15  L.  359,  THE  STEAMBOAT  NEW  TOEK  r.  REA. 

Syl.  S  (V,  567).     Steamers  must  keep  competent  lookout. 

Approved  in  The  Idlewild,  129  Fed.  S47,  holdiog  tug  towing  scow 
at  fault  for  collision  with  jaeht  anchored  at  night  in  barbor. 

18  How.  2*6-253,  15  L.  380,  YORK  &  CUMBERLAND  R.  E.  CO.  v. 
MYERS. 

S7I.  1  (V,  509).    Bill  of  exceptions  showing  facta. 

Approved  in  Metropolitan  R.  R.  Co.  v.  Mecfarland,  195  IT,  S.  331, 
49  L.  2S3,  25  Sup.  Ct.  28,  errora  of  Jaw  in  condemnation  proceedings  are 
not  reviewable  without  bill  of  exeeptioos. 

87I.  6   (V,  570).     Award  on  arbitration  is  final  decision. 

Approved  in  Burrell  v.  United  States,  147  Fed,  49,  51,  where  arbitra- 
tion agreement  provided  that  proof  should  be  taken  before  arbitrators 
in  same  manner  as  in  trials,  and  judgment  awarded  should  be  unap- 
pealable, objections  against  introduction  of  evidence  cannot  be  urged 
against  judgment;  Swift  t  Co.  v.  Jones,  14S  Fed.  493,  in  action  at  law 
circuit  court  cannot,  even  hj  consent,  order  trial  before  special  master 
kothoriied  to  pass  on  issues  of  fact  and  report  findings  to  courb 
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18  How.  eS3-2W    -       Kotea  on  IT.  S.  BepoiU.  BfS 

IS  Hqw.  253-293,  15  L.  303,  SHIELDS  v.  THOMAS. 

S7I.  1  (Y,  571).    Nonresident's  ippearanee  givei  jmUdlctlon. 

Approved  in  SueeeMion  of  Caldwell,  114  La.  19S,  108  Am.  St.  Be] 
347,  38  So.  14S,  giving  credit  to  Maauehiuetti  probate  decree  0 
adoption. 

87L  2  (T,  571).     Eqnitr — Determinktion  of  moltifariousnesi. 

Approved  in  Inman  t.  New  York  ete.  Co.,  131  Fed.  999,  bill,  1 
one  auit,  attempting  to  aettle  right  of  ownership  of  stock  of  eorpori 
tioB  and  to  ask  relief  dependent  on  eneli  ownership,  is  mnltifarioui 

87I.  4  (T,  571).    £qait7  jurisdiction  not  defeated  by  jury. 

Approved  in  Bradford  v.  Territory,  1  Okl.  370,  34  Pae.  07,  qn 
WEtrranto  proeoedlng  ia  Bait  at  common  law  witbin  seventk  amendmei 
(elating  to  jnriei. 

18  How.  283-266,  16  L.  SS3,  OBTON  v.  SUITH. 

8y\.  1  (Y,  572).    Equitable  title  and  possession  to  quiet  title. 

Approved  in  Davis  v.  Farmer,  141  Fed.  706,  upholding  snit  to  qnii 
title  baied  on  state  patent  to  complainant's  predecessor;  First  Ba] 
tist  Church  V.  Harper,  191  Mass.  20B,  77  N.  E.  780,  allegation  thi 
defendant's  ancestoi,  in  taking  deed  in  own  name,  acted  on  behalf  c 
plaintin's  grantor,  is  insufficient  to  maintain  suit  to  remove  cloa< 
thoQgh  plaintifF  in  actual  posiession  under  inchoate  paper  title;  Qlen 
V.  West,  103  Ya.  524,  49  S.  £.  S7S,  holder  of  equitable  title  ont  c 
posseBsian  cannot  quiet  title  against  possessor  nnder  tai  title;  Wallat 
V.  Elm  Grove  Coal  Co.,  58  W.  Va.  455,  62  S.  E.  487,  owner  of  surfa=. 
when  underlying  coal  has  been  convejed  with  privilege  of  remove 
acquired  no  title  to  coal  hj  exclusive  and  continued  possession  of  an 
face;  dissenting  opinion  in  Logan  v.  Ward,  58  W.  Ya.  378,  52  S.  1 
402,  majority  holding  owner  of  land  in  actual  poseeBsion  who  is  entere 
npon  bj  an  adverse  claimant  cannot  sustain  bill  to  remove  cloud. 

Distinguished  in  Big  Biz  etc.  Co.  v.  Mitchell,  138  Fed.  283,  where  bi 
was  maintainable  to  enjoin  lessee  of  mine  from  committing  waat 
though  plaintiff  was  not  in  possession,  court  could  cancel  lease  i 
dond  on  title. 

Bjl.  4  (T,  574).    Attached  jurisdiction  cannot  be  devested  by  otht 

Approved  in  Louisville  Trust  Co.  v.  Enott,  130  Fed.  S2S,  65  C.  G.  2 
158,  where  on  expiration  of  corporation's  franchise  assets  delivere 
to  liquidator,  and  minority  stockholders  filed  bill  in  state  court  I 
ascertain  debts  and  sell  and  distribute  assets,  and  pending  suit  ereditc 
obtained  collusive  federal  judgment  and  had  receiver  appointed  undi 
creditor's  bill,  who  took  possession,  such  receiver  should  sorrendi 
jMsaession  to  leceivei  subsequent!;  appointed  by  state  courb 
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Beports.         18  How.  272-295 

BOKEN  LAND  ft  IMP.  Ca 

defined, 

.  Offield,  77  Conn.  4SS,  59  AU. 
riling  railroad  acquiring  mors 
lilroad  to  condemn  it;  Tilley  v. 
ding  Civ.  Code,  1895,  §  5331, 
inflict  in  evidence;  McKinster 
.  268,  72  N.  E.  858,  68  L.  B.  A. 

153,  relating  to  eales  by  mer- 
gbt  T.  Canadian  Countj  Bank, 
I  Civ.  pToc,  Sg  118-154,  relating 
itlj  concealing  property  to  de- 
Co.,  27  E.  I.  333,  flS  Atl.  119, 
,  authorizing  supreme  court  to 
trial. 

Ine  proeeM  ot  law. 
liek  T.  United  States,  195  V.  8. 

bolding  persona  prosecnted  bj 
I  line  for  parebaaing  unmarked 

M  warrant  by  treasury  solicitor. 
,  198  n.  S.  283,  273,  49  L.  1044, 

1S94  making  departmental  de- 
isive  in  habeas  corpus;  Scottish 

B.  Q32,  49  L.  Q2S,  25  Bup.  Ct. 
as  applied  to  distraint  of  per- 
pany  for  personal  taxes;  Fublia 
B,  46  L.  1098,  24  Sup.  Ct.  789, 
:o  sender  of  mail  addressed  to 
Ireen,  193  U.  S.  89,  48  L.  627, 
d  holder  of  lien  on  realty  by 
or  personal  service  of  pendency 
r  to  enforce  lien,  where  notice 
itte,  30  Mont.  227,  76  Pae.  205, 
loaition  of  street  improvement 
n.  St.  Be  p.  606,  note, 
lited  States  v.  Yeong  Cha  Keng, 
iommissioner  on  regular  hearing 
T  to  complaint  in  district  court 

V.  PABKHUEST. 

r.  American  Elee,  TeL  Co.,  187 
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so  Notes  on  D.  B.  Baports.  HO 

:31,  15  L.  421,  EZ  PABTE  WELLS. 

185).    AeeaptBuce  at  eonditional  pardon. 

.  St.  Bep.  109,  not». 

S85).     Pardon  definea. 

n  Territorj  v.  BichardEon,  B  Okl.  &84,  SO  Pa*.  245,  49 

upholding  motion  in  natare  of  plea  In  abatement  Mtting 

defense  to  iudietment. 

!iS6).    HabesB  corpua  where  eircnit  court  remanded. 

a  Ex  parte  Moran,  144  Fed.  601,  upholding  jnriadictioa 

rt  of  appeal!  to  issue  habeas  corpua  to  inquire  into  ponr 

«rritorial  court  to  intpriaon  one  conTieted  of  capital  erima. 

BO,  16  L.  401,  DODGE  v.  WOOLSET. 

87).    Injunction  hy  atoekholder  against  violation  of  fran. 

a.  Doctor  t.  Harrington,  IM  XT.  B.  588,  49  L.  SIO,  25  Bap. 
Iding  suit  b7  minorit;  stockholder  where  corporation  is 

owner  of  majorit]>  itock  and  ha  declinea  to  redresi 
lained  of;  Uacon  etc.  B.  Co.  t.  Bbailar,  141  Fed.  Sfil, 
of  minority  stockholder  to  set  aside  sale  af  eorporation'i 
^ound  of  fraud  bj  directors  where  he  did  not  apply  to 
to  act  in  matter;  Columbia  etc.  Co.  v.  Washed  Bar  et(- 
712,  appointing  receiver  at  suit  of  minoritT-  stoekboldert, 
ration  solvent,  where  directors  are  diverting  earnings  to 
ribbs  V.  Morgan,  9  Idaho,  113,  72  Pac.  737,  upholding  ap- 
ndente  lite  of  receiver  for  corporation,  under  Bev,  St., 
0;  Pittsburg  etc.  B7.  Co.  ▼.  Dodd,  115  Kj.  196,  72  8.  W. 
2  right  of  minority  stockholders  to  enforce  corporation'! 
another  corporation  where  majority  stockholders  were  its 
Iso  of  defendant,  which  was  deriving  large  profits  from 
tract.  Bee  97  Am.  Bt.  Bep.  41,  43,  44,  note. 
593).  Federal  jurisdiction — Stockholder's  suit. 
m  Consumers'  Gas  Tr.  Co.  v.  Quimby,  137  Fed.  893,  TO 

upholding  federal  jnriadietion  over  bill  by  nonraaidcnt 
rho  acquired  stock  from  resident  of  corporation's  dom- 
ain directors  from  using  assets  for  ultra  vires  busiaeui 
Co.  V.  Greensboro  etc.  Co.,  134  Fed.  93,  upholding  federal 
o  enjoin  North  Carolina  corporation  from  aniug  for  pen- 

led  in  Oroel  v.  United  Else.  Co.,  132  Fed.  S54,  256,  261, 
ral  jurisdiction  over  suit  by  stockholder  suing  on  behalf 
0  to  recover  aeeret  proflta  received  by  another  eorporatioa 
opany  where  stockholder  and  hia  corporation  ware  citiiena 


18  How.  3S5-409 


Approved  in  State  t.  Chicago  etc.  By.  Co.,  126  Wig.  S04,  lOS  N.  W. 
409,  eonitruing  street  railroad  franehiae  with  refarenco  to  liability 
for  tazBB  under  mbaeqaent  law: 

18  How.  385-394,  IS  L.  396,  WILKINS  ▼.  ALLSN. 

SjL  3  (T,  600).    WUIb — Evidence  to  explain  ambEKnitiei. 

Approved  in  Pate  v.  BnBhong,  161  Ind.  SSI,  100  Am.  St.  Bep.  SB7, 
49  N.  E.  297,  63  L.  B.  A.  593,  under  deviae  of  thirty  acrei  of  I&nd 
■of  east  baU  of  aontb  quarter  of  lection  SD,  where  lection  cootaioed 
•OQtheaat  quarter  and  aoathweet  quarter,  and  testator  only  owned  in 
«outhweit  quarter,  title  passed  to  land  owned  by  testator, 

18  How.  898-103,  15  L.  433,  SOUTH  v.  BTATB  OP  MABTLAND. 

Byl.  1  (V,  601).    Only  party  can  bring  error. 

Approved  in  Eizon  v.  Copp,  0  OkL  SG2,  49  Phc.  930,  sheriff  and 
•nretiea  are  enable  jointly  for  aesanlt  on  prieoner  by  another  priaoner, 

IS  How.  404-409,  15  L.  4SI,  LAFAYETTE  IN&  CO.  v.  FBENCH. 

Byl.  1  (V,  002).    Corporations — Averment  of  citizenship  insufficient. 

Approved  in  Knight  v.  Lnteher  etc.  L.  Co.,  136  Ped.  406,  09  C.  C. 
A.  248,  following  rule;  Thomas  v.  Ohio  State  University  Trustees,  195 
tJ.  B.  210,  214,  49  L.  164,  165,  25  Snp.  Gt.  24,  allegaUon  that  board  of 
trustees  is  citizen  of  Ohio  is  insufficient  to  show  it  is  Ohio  corporation 
where  state  court  has  held  that  statute  creating  board  did  not  confer 
corporate  powers;  Pred  Macey  Co.  v.  Maoey,  135  Ped.  727,  68  C.  C.  A. 
363,  allegation  that  plaintiff  is  citizen  of  certain  state  is  insufficient 
for  federal  jurisdiction  where  elsewhere  plaintiff  Is  styled  a  partner- 
flbip;  Kansas  City  etc.  By.  Co.  v.  Prunty,  133  Fed.  15>  66  C.  C.  Ai 
163,  allegation  of  residence  in  petition  for  removal  is  insufficient. 

Syl.  5  (V,  603).    State  regulation  of  foreign  corporations. 

Approved  in  Groel  v.  United  Elec.  Co.,  69  N.  J.  Eq.  412,  417,  419, 
40  Atl.  828,  830,  following  rule;  Pennsylvania  etc.  Ins.  Co.  v.  Meyer, 
197  U.  8.  418,  49  L.  810,  25  Sup.  Ct.  4S3,  upholding  service  of  summons 
within  state  on  resident  director  of  foreign  insurance  as  provided  by 
N.  Y.  Code  Civ.  Proc,  g  432,  subd.  3,  so  as  to  confer  federal  jurisdic- 
tion; Kibbler  v.  St.  Louis  etc.  B.  Co.,  147  Fed.  SSI,  foreign  corporation 
which  under  state  law  is  suable  in  state  courts  only  in  counties  in 
which  it  docs  business,  is  not  suable  in  federal  court  in  state  unless  it 
does  business  in  some  county  in  district;  Old  Wayne  etc.  Assn.  v. 
KcDonough,  164  Ind.  327,  328,  73  N.  E.  705,  upholding  Pennsylvania 
statute  providing  that  foreign  insurance  eompanies  shall  stipulate  for 
•ervice  of  process  on  ineurance  commissioner,  or  agent  designated  by 
company;  Bruning  v.  Brotherhood  Aec.  Co.,  191  Uass.  116,  77  N.  E. 
711,  upholding  statute  providing  for  service  of  summons  on  foreign 
Insurance  companies  by  service  on  state  auditor;  United  States  v. 
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18  How.  413-420  Notes  on  U.  B.  Beporta.  81! 

Griefeu,  TO  N.  J.  L.  124,  66  AU.  120,  apbolding  itatnte  providing  foi 
service  of  laininont  on  foreign  corpomtions  bj  delivery  to  inturanee 
eoniniissioner;  Hunter  t.  Untunl  Beierve  etc.  Ins.  Co.,  184  N.  T.  144, 
70  N.  E.  1074,  where  North  Carolinn  stntnte  relating  to  foreign  innr- 
ADM  eompaniea  provided  that  insuranse  commissioner  shoold  be  it*  at- 
torney to  receive  service  of  sammons,  and  that  power  shonld  be  Irrev- 
ocable eo  long  as  liability  eziated,  revocation  waa  effective  where  New 
York  citizens  took  out  policies  after  revocation  and  who  thereafter  as- 
signed eUiou  to  citizens  of  North  Carolina;  Fisher  v.  Traders'  Hut. 
Life  Ins.  Co.,  136  N.  C.  223,  4S  8.  E.  669,  npholding  Pab.  Laws  IBOl, 
p.  66,  e.  5,  requiring  foreign  corporations  doing  bnsiness  in  state  to 
have  agent  in  state  to  receive  aerviee  of  summons,  or  if  no  agent  ap- 
pointed, proeesi  to  be  served  on  secretary  of  corporation  commission; 
Standard  Oil  Go.  v.  Commonwealth,  104  Ta.  685,  62  B.  B.  390,  applying 
principle  to  statute  Imposing  license  fee  on  foreign  corporations  an- 
thorized  to  exercise  powers  of  transportation  company;  dissenting  opin- 
ion in  Security  etc.  Ins.  Co.  v.  Frewitt,  202  V.  S.  261,  26S,  60  L.  1020, 
1021,  26  Snp.  Ct.  616,  majority  npholding  Eentucky  statute  to  effect 
that  If  foreign  Insurance  company  removes  suit  to  federal  conrt,  its 
I'cense  to  do  bnsiness  in  state  shall  be  revoked,  and  affirming  Prewitt 
V.  Security  eto.  Ins.  Co.,  119  Ky.  827,  88  8.  W.  612. 

SyL  fl  (T,  608).    Corporationi  do  not  pass  state  limita. 

Approved  in  Williams  v.  Uetropolitan  etc.  Co.,  6S  Kan.  S2,  74  Pae. 
602,  64  L.  B.  A.  794,  foreign  corporation,  being  "out  of  the  state" 
within  meaning  of  Code,  |  SI,  cannot  take  advantage  of  statute  of 
limitations. 

Syl,  7  {T,  COO).    Judgment — Waivef  of  mianomet. 

Approved  In  Burlington  etc.  B.  B.  Co.  v.  Burch,  IT  Colo.  App.  497, 
6ft  Pae.  7,  where  A  B  railroad  owned  and  operated  road  on  which 
damage  done,  and  It  was  called  the  B  road  In  state  where  damage 
done,  though  that  was  not  its  name,  and  it  was  sued  and  defended 
under  such  name,  judgment  against  B  was  binding  against  A  B  road. 
See  100  Am.  St.  Bep.  332,  note. 

18  How.  413-418,  15  L.  4S5,  CONVEBSE  v.  BTJBGESa 
SyL  1  (T,  611).  Beappraiaement  by  merchant  appraisers. 
Approved  in  United  States  v.  Cnrnen,  146  Fed.  48  (reversing  136 
Fed.  SOT),  where  reappraisement  is  void,  bat  local  appraisement  valid, 
duty  asBeased  on  value  found  by  local  appraiser;  United  States  v. 
Murphy,  136  Fed.  812,  and  Cumen  v.  United  States,  136  U.  S.  808, 
both  holding  reappraisement  by  general  appraisers  void  as  to  mer- 
chandise not  actually  present  nor  represented  by  samples. 

18  How.  418-420, 15  L.  395,  STOCKTON  v.  FOED. 

Syl.  1  (V,  618).    Res  adjudicata — Questions  necessarily  involved. 

Approved  in  Georgia  etc  Banking  Co.  v.  Wright,  132  Fed.  817, 
state  court  decision  in  loit  between  state  and  corporation  to  effect 
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SIS  NotM  on  U.  B.  Beporta.  18  Hoir.  421-470 

that  ehartst  waa  eontiaet  limiting  tax  on  corporation  conelndea  stato 
r  taxes  of  different  year  under  different  atatote;  - 
Atlantic  Cit7,  130  Fed.  754,  65  C.  G.  A.  177, 
In  action  to  eetabliah  complainant's  right  to  B 
it  right  aet  oat  is  conclusive  against  dafaulttag 
claim  which  might  have  been  let  up  in  answer, 
irrectly  Teeited  claim. 

,  STATE  OF  PENNSYLVANIA  t.  WHBEI,. 
r  BBIDOE  CO. 

Teas  determines  what  obstnicta  navigation, 
states  ▼.  tJoion  Bridge  Co.,  143  Fed.  3SS, 
It.  1901,  p.  3345,  requiring  alteration  of 
treama  whenever  Secretarj'  of  War  decides 
;  United  States  v.  Parkerburg  Branch  B. 
id  bridge  over  navigable  stream  built  under 
contains  no  reservation  as  to  repeal  or 
ved  onlj  in  accordance  with  30  Stat.  1121. 

imeice — CoDgressional   regulation    prohibit* 

'.  niisoia,  200  n.  8.  519,  50  L.  678,  28  Sop.  CL 

iCgaliriDg  aet  does  not  affect  decree. 
J   T.   Tan    Ease,    120    Wis.    21,   97    N.   W.    50fl, 
.  160,  legalizing  attempted  organisation  of  school 
as   letroacting   upon   past   eontroversj   in   which 
1  prior  to  its  enactment. 


Costs  in  supreme  court. 

juri  T.  niinois,  202  V.  S.  500,  GO  L.  1161,  2S 

ling   allowance   of   costs   to   defendants   on   dis- 

on  between  states. 

L.  460,  WOOD  V,  DA  Via 

Removal — Joinder  of  nominal  parties. 

V.  Btowif,  136  Fed.  442,  following  rule;  Boat- 
zlin,  135  Fed.  658,  68  C  C.  A.  288,  applying 
involving  validity  of  mortgages;  Groel  *. 
2  Fed.  254,  in  determining  federal  jarisdictioa 
ilder  on  right  of  action  in  corporation,  corpora- 
mplainant  oi  defendant  according  to  facts. 
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18  How.  173-507  Notes  on  V.  S.  Beporti.  314 

18  How.  473-475,  16  L.  457,  LEDOUX  ».  BLACK. 
Syl.  1   (V,  021).    Imperfect  Spaniih  title  inferior  to  mibseqneiit 

Approved  in  Territory  ▼,  Delinqaent  Tazpajrers,  12  N.  M.  ITS, 
7S  Pae.  318,  imperfect  pant  not  taxable  until  conflnnatlon  of  anr- 
vej  by  coart  of  private  land  claims. 

18  How.  480-486,  15  L.  499,  BACON  t.  BOBBBTSON. 

Sy\.  1   (T,  622).    Dissolution  of  corporation — ^Bi|[ht  to  funds. 

Approved  in  Hopkins  v.  CroBslej,  138  Mieb.  565,  101  N.  Vf.  823, 
where  vnlnnteei  Are  department  incorporated,  funds  of  which  to  ba 
used  for  relief  pnrposes,  snd  funds  derived  principally  from  mem- 
bers and  on  dissolution  of  eorporation  fund  pnt  in  trust  for  speci- 
fied purpose,  fund  did  not  escheat  on  failure  of  trust;  Lindemann 
V.  Bnsh,  12S  Wis.  E81,  232,  104  N.  W.  125,  12S,  under  Bev.  St. 
189S,  i  17S4,  providing  that  after  expiration  of  life  of  corporation, 
directors  may  continne  business  for  three  years  to  wind  np  busineaB, 
action  to  wind  up  affairs  of  corporation  may  be  prosecuted  more 
than  three  years  after  termination  of  life  of  corporation. 

18  How.  407-503,  15  L.  469,  BEAUBEQUABD  v.  CITT  OF  NKW 
0BLBAN8. 

Syl.  1   (V,  625).    Fsdcial  courts  fallow  st^te  law. 

Approved  in  Sonthem  Pac  Co.  v.  Western  Pac.  By.  Co.,  144  Fed. 
179,  applying  rule  in  suit  to  determine  title  to  tide  lands  along 
Oakland  waterfront;  Succession  of  Basling  (Hasling  v.  Uartin), 
114  La.  206,  3S  So.  174,  validity  of  will  made  in  Louisiana  by  citi- 
zen thereof  bequeathing  Mississippi  lands,  depend^  on  Mississippi 
law. 

Syl.  2  (T,  629).    Judicial  sale  is  in  rem. 

Approved  in  Clark  v.  Bossier,  10  Idaho,  359,  T8  Pae.  360,  follow- 
ing rule. 


Syl.   1    (V,  626).    State   laws   limiting   remedies— Federal   courts. 

Approved  in  Alice  E.  Min.  Co.  v.  Blsnden,  136  Fed.  254,  upholding 
federal  jurisdiction  over  claim  against  estste  of  decedent,  thongt 
state  law  limits  right  to  establish  claims  to  probate  proceedings; 
Barber  ett.  Pnv.  Co.  v.  Morris,  132' Fed.  949,  050,  67  L.  B.  A. 
761,  06  C.  C.  A.  55,  Dulnth  charter  providing  for  appeals  from  alloW' 
BQce  or  rejection  of  claims  to  district  court  and  prohibiting  pay- 
ment of  claims  pending  appeal,  does  not  affect  federal  jurisdietioi 
over  such  claims  not  presented  to  council;  dissenting  opinion  ii 
Moore  v.  Fidelity  Trust  Co.  (Memorandum),  13S  Fed.  1009,  ma 
jority    holding    where   surviving   partner    of    executor    of    deceases 


sdbvCoOgIc 


SIS  Notea  on  U.  B.  BeporU.  18  Ho*.  511-591 

partner's  estate  whicb  wu  in  pTobate  In  state  court,  bill  by  die- 
Iribotee  to  compel  aceonntiiig  bj  Burriving  partner  not  maintainable 
in  federal  eourt;  Schuimeier  v.  Connectient  etc.  Ins.  Co.,  137  Fed. 
44,  66  C  C.  A.  28,  arpiendo. 

18  How-  511-51T,  15  L.  506,  MAXWELL  v.  NEWBOLD. 

SjL  1   (Y,  Q30).     Beeord  invit  ahow  federal  questiona  raised. 

Approved  in  Oilea  t.  Teaalej,  193  U.  8.  160,  4S  L.  659,  24  Sup. 
Ct.  359,  denjing  jurladietiou  to  review  state  eonrt  judgment  lui- 
-tainiDg  demurrer  to  petition  for  damages  for  refusal  to  regiater 
negro,  wbere  decision  rendered  on  nonfederal  ground;  Hutchinson  v. 
aiorris,  190  Mo.  677,  89  8.  W,  871,  wbere  record  showed  verdict 
"we,  the  jor^,  flud,  etc.,"  signed  "P.  Foreman  Jury,"  it  did  not 
present  constitDtiouality  of  majority  verdict  law, 

IS  How.  &21-S30,  IS  L.  474,  8TAIBS  v.  PEA8LEE. 

87I.  1  (V,  6S3),    Tariir — Value  at  marketa  of  importing  eonntrjr. 

Approved  In  Myere  v.  United  States,  140  Fed.  652,  export  doty 
impoaed  1^  Quebec,  is  imposed  by  "country  or  dependency"  within 
Comp.  St.  1901,  p.  1671. 

18  How.  530-539,   IS  L.  511,  HUD0IN8  v.   KEMP. 

S7I.   2   (V,  634).     Certiorari  to   correct  transcript. 

Approved  in  Flickinger  t.  First  Nat.  Bank,  145  Fed.  164,  bet 
that  transcript  does  not  contain  all  evidence  upon  which  order 
apptraled  from  made  is  not  ground  tor  striking  it  from  fllea, 

ByL  6  (T,  686),    Appellate  practice  not  controlled  by  state  law. 

Approved  in  La  Conner  Trading  etc.  Co.  t.  Widmer,  136  Fed, 
178,  69  C.  C.  A.  103,  objection  that  appeal  bond  does  not  conform 
to  rules  and  that  it  only  binds  appellant  for  judgment  of  court  of 
appeals  is   not  ground  for  dismissal  of  appeal. 

.  8TEAMB0AT  ISAAC 

8yl.  1  (T,  941).    Collision — Duties  of  steamer  and  ship  meeting. 

Approved  in  Brigham  v.  Lockenbach,  140  Fed.  332,  scbooner 
niling  elose-banled  not  in  fault  for  collision  wiUi  tug  because  she 
kept  course  unless  ehange  required  by  special  circumatancea. 

18  How.  588-591,  15  L.  495,  UNITED  STATES  V.  8HACKLEPOBD. 

Syl,  1  (T,  644).    Challenges  to  jurors. 

Approved  in  Sawyer  v.  United  States,  202  U.  S.  161,  163,  164, 
SO  L.  977,  978,  979,  26  Sup.  Ct.  575,  upholding  conditional  dial- 
lange  of  jnrora  by   government  in  criminal  omm*. 
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W  How.  8-16,  15  L.  565,  EX  PAETE  3ECOMBE. 

87I.  1  (V,  AM).    Court  flzei  qualiSeHtions  of  ■ttoraeTi. 

Approved  in  In  it  Brancb,  70  N.  J.  L.  548,  GT  Atl.  431,  holding 
void  act  of  1903,  requiring  BupremA  court  to  recomme&d  certain  law 
clerks  for  admission  to  bar. 

19  How.  22-56,  15  L.  534,  THOMAS  t.  OSBOBN. 

Sj-l.  0   (T,  653).     Maater'a  right  to  bind  ship  for  upplteB. 

Approved  in  The  Surprise,  129  Fed.  8S1,  8S2,  64  C.  C.  A.  809, 
holding  persons  famishing  wharfage  to  veeael  in  foreign  port  on 
order  of  master  are  entitled  to  lien  though  vessel  operating  under 
charter. 

S7I.  7  (V,  653).    Uaritime  lien  for  supplies— Necessitj  for  credit. 

Approved  in  The  Alcalde,  132  Fed.  578,  denying  maritime  lien  for 
moneys  advanced  master  to  paj  crew  and  purchase  supplies,  where 
receiver  had  been  appointed  for  ship;  The  Surprise,  129  Fed.  875, 
S79,  64  C.  C.  A.  309,  determining  right  to  lien  for  supplies  furniahed 
in  foreign  port  on  order  of  master  of  vessel  navigated  nnder  charter. 

19  How.  69-72,  16  L.  533,  MOOEB  v.  GREENE. 
S7I.  4  (V,  657).    Facts  constituting  fraud  must  be  alleged. 
Approved   in  Williamson   v.  Beardsley,   137  Fed.   469,  6S   C. 


C.   A- 


uit  to  set  aside  probate  sale,  allegations  that  ssle  fraudulent 
and  that  proceedings  fraudulently  conducted  without  averment  of 
substantive  facts  justifying  charge  of  fraud,  insufficient;  Succes- 
siou  of  Dauphin  (Choppin  v.  Dauphin),  112  La.  140,  36  60.  300, 
mere  general  statement  that  discovery  of  fraud  made  within  year 
is  insufficient,  where  circumstances  show  probability  that  it  wa» 
made  sooner. 

19   How.   79-B2,   15   L.   549,  WILIXJT   v.   8ANP0BD. 

Syl.  1  (V,  660).    Unconfirmed  Spanisb  grant  has  no  standing. 

Approved  in  Catron  v.  Laugblin,  11  N.  M.  633,  7S  Pac.  32,  con- 
firmation bf  Congress  of  Mexican  grant  ia  adjudication  thkt  titltt 
it  valid. 

[3161 
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S17  NotM  on  U.  8.  Beporta.  19  How.  82-143 

19  How.  82-92,  IS  L.  SS4,  TANDEWATES  t.  MILLS  (THB 
YANKEE    BLADE). 

Syl.  1   (V,  MO).    Nature  of  maritinie  lien. 

Approved  in  The  6an  Rafael,  141  Fed.  281,  applying  role  to  marl- 
time  tort;  Oattsj  v.  Alaska  etc.  S.  S.  Co.,  130  Fed.  2T3,  64  C.  C.  A. 
£17,  nndei  bill  of  lading  reciting  gooda  were  to  be  ihipped  on  de- 
lendant'a  vessel  "now"  at  certain  dock,  and  complainant  knew 
-vessel  waa  at  sea,  and  goods  never  delivered  to  roaster,  vessel  not 
anbieet  to  lien  for  breach  of  eontraet;  The  Mary  F.  Chisholm, 
129  Fed.  818,  sale  bj  merchant  to  fishennaD  about  to  enter  on  voy- 
age under  lay  contract  of  tobacco,  clothing  and  other  articles  for 
personal  nse,  ia  not  maritime  contract;  Tho  James  F.  Farber,  129 
Fed.  812,  lease  of  space  at  wharf  for  nse  by  vessel  at  fixed  ananal 
rental  if  not  admiralty  contract. 

ByL  2  (V,  662).     Lien  between  ship  and  cargo. 

Approved  in  Quftey  v.  Alaska  etc.  8.  8.  Co.,  130  Fed.  S74, 
M  C.  C.  A.  517,  under  bill  of  lading  reciting  goods  were  to  be 
shipped  on  defendant's  vessel  "now"  at  certain  dock  and  com. 
plainant  knew  vessel  waa  at  sea,  and  goods  never  delivered  to  mas- 
ter, veHsel  not  subject  to  maritime  lien  for  breach  of  contract. 
See  105  Am.  St.  itep.  350,  note. 

Syl.   4   (V,  863).     Maritime   contract — Traffic   agreements. 

Approved  in  Graham  v.  Oregon  etc.  Nav.  Co.,  134  Fed.  463,  agree- 
ment between  railroad  and  owner  of  steamers  by  which  steamers 
were  to  be  used  as  part  of  through  line  and  parties  were  to  divide 
receipts    is    not    maritime    contract. 

19  How.  96107,  15  L.  577,  SBraOUE  v.  McCOEMICK. 

Syl.  1   (V,  664).    Patents — Disclaimer  necessary  to  recover  coats. 

Distinguished  in  Johnson  v.  Foos  Mfg.  Co.,  141  Fed.  89,  90, 
though  no  disclaimer  filed  complainant  may  recover  costs  in  appel- 
late court  where  decree  of  dismissal  is  erroneous  and  complainant 
was  compelled  to  appeal  to  obtain  relief. 

SyL   4   (V,   665).     Patents — Unreasonable   delay   in   diBcIaimlng. 

Approved  in  Bawson  etc.  Mfg.  Co.  v.  Hunt  Co.,  147  Fed.  241, 
where  drawings  and  descriptions  of  reissue  are  identical  with  those 
of  original,  validity  of  original  not  affected  by  invalidity  of  le- 

19  How.  150-162,  IS  L.  618,  POST  v.  JONES. 

Syl.  S  (V,  672).     Amount  of  salvage  in  derelict  cases. 

Approved  in  The  Myrtle  Tunnel,  146  Fed.  331,  allowing  salvors 
«f  derelict  half  of  proceeds  of  sale  of  vessel  and  cargo  where  salvage 
performed  with  great  skill  and  with  considerable   trouble   and  risk; 
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19  How.  162-182,  15  L.  584,  DHPONT  DE  NEMOURS  v.  TAKCE, 
SyL  4  (Y,  674).  LiabUity  of  ship  to  cargo  owner. 
Approved  in  The  Pieaque  Isle,  140  Fed.  205,  libelant,  m  lake 
carrier,  eontraeting  for  earriage  of  goods  from  New  York  t» 
Chicago  and  afterward  chartering  canal  boat  to  earrj'  cargo  from 
New  York  to  Boflalo,  may  sue  in  rem  againit  canal  boat  for 
damagea  to  cargo  daring  ehipment. 

87L  6  (T,  675).    Loia  of  lien  (or  general  average  hy  deliverj. 

Approved  in  Portland  eto,  Uilla  Co.  v.  Portland  etc.  8.  S.  Co.,  145 
Fed.  692,  provision  in  bill  of  lading  that  cargo  be  delivered  to  person 
named  on  payment  of  freight,  does  not  impose  on  owner  dntjr  of 
insisting  on  pajment  of  freight  before  delivery, 

87I.  7    (Y,  675).    Variance  in  admiralty  pleading. 

Approved  In  The  Saranae,  132  Fed.  930,  where  libel  alleged  geB> 
orally  that  hatch  improperly  constmeted,  it  may  ba  amended  during 
trial  by  setting  ont  particnlars  in  which  hatch  was  defective, 

10  How.  183-199,  16  L.  595,  BBOWN  v.  DUCHESNE. 

ByL  1  <T,  977).    Construction  of  statutes  as  whole. 

Approved  in  United  States  t.  Ninety-nine  Diamonds,  139  Fed. 
065,  2  L.  B.  A.  (N.  a)  185,  one  declaring  himself  owner  of  im- 
ported goods  is  guilty  of  offense  nnder  Comp.  St.  1901,  p.  IS95,  where 
he  had  lien  on  goods  and  option  to  purchase  and  government  not 
deprived   of   duties. 

10  How.  211-224,  15  L.  605,  HABT8H0BN  v.  DAT. 

Syl.  3  (V,  680).    Impeachment  of  contract  at  law  for  fraud. 

Approved  in  Heck  v.  Missouri  etc.  By.  Co.,  147  Fed.  781,  fact  that 
plaintifF  induced  to  sign  release  by  false  repreBentatiops  as  to  its  con- 
tents does  not  avoid  ita  eflFect  as  defense  at  law  where  it  was  signed 
knowingly  and  for  consideration;  Stephenson  v.  Supreme  Council 
A.  L.  H.,  130  Fed.  492,  where  beneficiary  in  life  insurance  certificate 
after  death  of  insured  was  induced  by  false  statemeatB  made  by 
representatives  of  association  to  settle  claim,  remedy  is  in  equity; 
Broyles  v.  Alsber,  107  Mo.  App.  177,  SO  S.  W.  705,  nnder  plea  of 
noD  est  factum  to  action  on  note,  defendant  may  show  that  owing 
to  his  illiteracy  by  misreading  paper  to  him,  he  signed  instrument  other 
than  one  intended. 

Syl.  5  (V,  681).    Fraud  as  defense  at  law  on  contract. 

Approved  in  Sogers  v.  Virginia-Oarolina  etc.  Co.,  110  Fed.  IS,  ap- 
plying rule  in  action  for  fraud  baaed  on  scheme  to  prevent  exercise 
br  plaintiff  of  options  for  purchase  of  lands;   Levin  v.  Northweatem 
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Kat.  Ina.  Co.,  146  Fed.  77,  award  of  ubitraton  llziiig  loss  on  fire 
poli^  not  impeacbkble  at  lair. 

19  How.  271-279,'  IS  L.  683,  HIPP  t.  BABIN. 

Syl.  1  (T,  6S8),    Eqnitj— Adequ&ey  of  law  remedy. 

Approved  is  Ames  Bcaltj  Co.  t.  Big  Indian  Min.  Co.,  146  Fed. 
176,  federal  equity  conrt  will  enforce  Montana  statute  permittiag 
all  persons  diverting  water  from  same  stream  to  be  made  parties  to 
action  for  protection  of  water  rights;  Qeneial  Elec.  Co.  t.  Westing- 
lionsa  Elee.  A  Mfg.  Co.,  144  Fed.  466,  refusing  to  enjoin  violation 
of  eontraet  tor  mannfactore  and  sale  of  eleetrie  equipment  which 
provided  for  pajmeDt  aa  liquidated  damages  of  percentage  of  sales; 
Indian  I«nd  £  T.  Co.  t.  Sboenfelt,  135  Fed.  48S,  68  C.  G.  A.  106, 
denying  jurisdiction  to  enjoui  single  trespass  on  agriealtural  land 
where  probable  injoiy  not  shown  to  be  irremediable;  American  Light- 
ing Co.  V.  Public  Service  Corp.,  134  Fed.  131,  refusing  to  punish 
as  contempt  violation  of  injaaetion  granted  in  ease  where  there  was 
s^eqnate  remedy  at  law;  Kane  t.  Lnckman,  131  Fed.  618,  denying 
jurisdiction  to  decree  speeifle  performance  of  eoatraet  for  sale  to  plain- 
tiil  of  certain  number  of  cows  at  certain  price,  where  cows  not  shown 
to  have  peculiar  value;  Allen  ▼.  Myers,  1  Alaska,  117,  dismissing 
■oit  to  quiet  title  after  applicant  for  patent  has  initiated  proceedings 
is  land  office  under  Bev.  St.,  g|  2325,  2326;  Shields  v.  Johnson,  ID 
Idaho,  482,  79  Pac.  393,  neither  party  to  suit  brought  by  possessor 
to  quiet  title  to  leasehold  estate  is  entitled  to  jury;  Glenn  t.  West, 
103  Va.  524,  49  S.  E.  672,  holder  of  merely  equitable  title  out  of 
possession  cannot  quiet  title  against  party  in  possession  claiming  under 
tax  title;  dissenting  opinion  in  Barnes  t.  Newton,  S  Okl.  458,  460, 
49  Pac.  1080,  1081,  majority  holding  where  final  deeiBion  is  rendered 
by  laud  department  in  favor  of  one  party,  he  may  enjoin  further 
occupancy  of  premises  by  defeated  party. 

SjL  S  (T,  692).  Dismissal  of  equity  suit  on  legal  titl& 
Approved  in  Indian  Land  k  T.  Go.  v.  Sboenfelt,  135  Fed.  480, 
68  C.  C.  A.  196,  denying  jurisdiction  to  enjoin  single  trespass  on 
agrieultninl  land  where  probable  injury  not  shown  to  be  irremediable; 
Kane  v.  Lnckman,  131  Fed.  631,  objection  ef  adequacy  of  remedy  at 
law  may  be  raised  by  demurrer  and  at  final  bearing, 

19  How.  283-287,  15  L.  668,  BEEBE  v.  BU8BELL, 
6yL  1   (V,  693).    No  appeal  where  decree  not  final. 
Approved  in  Ex  parte  National  Enameling  etc.  Co.,  £01  V.  8.  IM, 
60  L.  709,  26  Snp.  Ct.  404,  decree  in  patent  infringement  suit  grant- 
ing   injunction   as   to   claims   held   infringed    and    dismissing    ease   a* 
claims  held  Toid,  is  not  final  appealable  decree  as  to  latter. 
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19  How.  289-633  NotM  cm  U.  fi.  Beporta.  2 

87].  2  (V,  SffS).    Decroe  ditpotiiig  of  whole  csm  U  fliwL 

Approved  in  Tb«  Chief,   112   Fed.   3S2,  order  in  kdminltr   dismij 

ing  petition  filed  by  elsimant  of  veaiel  libeled  for  salvage  and  whi 

bad   been  aotd   in  mieb   proeeedinga,  where  petition  aaked   to    wil 

draw   fraad  on  aulMtitntioa  of  bond,  is  not  final  app«alable   jnd 

IS  How.  289-303,  IS  L.  644,  BABCOCE  t.  WYMAN. 

S7L  1  (V,  696).    Parol  to  abow  deed  a  mortgage. 

Approved  in  WeiMham  t.  Hocker,  7  OU.  254,  64  Pm.  465,  faOar 
ing  rale;  James  v.  Omj,  131  Fed.  408,  65  C.  C.  A.  385,  arguendo. 


S;l.   1   (V,  699).     Parol   agreement   for  insuisnce  Is  valid. 

Approved  in  Whitman  t.  Milwstikee  Fire  Ina.  Co.,  128  Wis.  13 
8  L.  B.  A.  (N.  B.)  407,  107  N.  W.  SBS,  oral  contract  of  fire  insu 
ance  is  valid. 

Diatiaguiehed  in  Delaware  Ina.  Co.  ^ 
Oa.  386,  55  8.  E.  332,  contract  of  fire 
and  aigned  bj  insurer  or  hia  agenL 

S;l.  3  (V,  701).    Decree  in  apeeific  performance  of  contract  to  i 

Approved  in  Summera  t.  Mutual  Life  Ina.  Co.,  IE  W70.  390,  1( 
Am.  St.  Bop.  1005,  75  Pac  942,  66  L.  B.  A.  812,  arguendo. 

19  How.  353-359,  16  L.  658,  WALTON  v,  COTTON. 

8jL  3  (T,  707).    FenaioQa  defined. 

Approved  in  Edd^  v.  Morgan,  216  DI.  449,  75  N.  E.  178,  Lai 
1890,  p.  101,  amending  act  of  18S7,  giving  pension  to  policemt 
over  fifty  jean  of  age  who  baa  served  twenty  years,  it  not  letr 

19  How.  366-373,  16  L.  684,  FELLOWS  t.  BLACKSMITH. 

(V,  710.)  Miscellaueona.  Cited  in  Keokok  v.  Ulam,  4  OU.  IS,  i 
Pac.  1084,  where  Indian  trit>e  ia  located  on  reaervation  which  is  afte 
ward  included  in  organiied  eountj,  Indians  are  "peraona"  wboae  pe 
aooal  property  ia  taxable, 

19   How.   393-633,   15   L.   691,   DBED   SCOTT   v.   8ANP0BD. 

8yl.  6   (V,  716).     Negro  deaeeudants  of  alavea  not  citisena. 

Cited  in  diaaentiog  opinion  iu  Booth  v.  Weigand,  28  Utab,  397,  1 
Fae.  576,  arguendo. 
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Sjl.  13  (T,  718).  Effect  uf  public  opinion  on  eoDititutionta  con- 
struction. 

Approved  in  Sooth  Carolina  t.  United  Statel,  IBS  TT.  6.  449,  GO  L. 
£64,  id  Sup.  Ct.  110,  upholding  fedeinl  lioenie  tax  on  ttata  dispeneen 
■of  liquor. 

SyL  15  (V,  718).    Decision  on  plea  in  abatement  as  bar. 

Approved  in  International  etc.  B.  Co.  t.  Hojle,  I4B  Fed.  162,  where 
controversy  which  was  removed  bj  one  of  two  joint  defendants  was 
not  reviewable  beeanse  of  want  of  separable  eoatroversx,  cause  is 
Temandable  at  instance  of  any  party. 

SyL  16  (V,  718).    Congressional  control  over  territories. 

Approved  in  Allen  v.  Beed,  10  OU.  Ill,  60  Pae.  784,  holding  void 
«et  1893,  relating  to  changing  of  county  seats  as  inconsistent  with 
«et  of  Congress  relating  to  opening  of  Cherokee  outlet;  Ex  parte 
Anderson,  46  Tex.  Cr.  380,  81  S.  W.  976,  dty  court  has  no  jnrisdictioa 
4o  ti7  accused  for  violation  of  state  penal  offense. 

SyL  32  (V,  721).    Congressional  regulation  of  territories. 

Approved  in  Dorr  v.  United  States,  195  U.  S.  142,  146,  49  L.  130, 
132,  24  Sup.  Ct.  808,  upholding  act  for  temporary  government  of 
Fhilippinea  though  trial  by  jury  not  provided  therein. 

SyL  34  (V,  722).    No  complaint  against  advantageous  error. 

Approved  in  Alexander  v.  CroUott,  199  U.  S.  681,  60  L.  317,  96  Sup. 
■Ct.  161,  arguendo. 


XX  HOWABD. 

■10  How.  6-8,  15  L.  801,  GABLAND  t.  WTNN. 

Syl.  1  (V,  726).    Fraudulent  land  patent  set  aside. 

Approved  in  Smith  v.  Love,  49  Fla.  239,  38  So.  379,  following 
rule;  Le  Marehel  v.  Teegarden,  133  Fed.  827,  one  attacking  laud  pat- 
•cut  for  mistake  of  foct  must  plead  and  prove  evidence  before  the 
department  from  which  mistake  resulted,  particular  mistake  made, 
And  way  in  which  it  occurred. 

Distinguished  in  Estes  v.  Timmons,  199  U.  S.  395,  50  L.  244,  26 
"Sup.  Ct.  85,  perjury  on  hearing  before  land  department  of  contest  over 
homestead  entry,  is  not  ground  for  equitable  relief;  Estes  v.  Tim- 
mons, 12  Okl.  543,  73  Pac.  30S,  holding  insufficient  p'etition  to  declare 
-trust  in  landa  where  facts  constituting  fraud  not  set  out;  Laramie 
Hat.  Bank  v.  Steinboff,  11  Wyo.  310,  71  Pac  MS,  where  no  patent 
toned  court  cannot  determine  title. 
21 
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87I.  2  (T,  736).  Jariidictiou  whers  Land  Departmeat  dadd 
cUiins. 

Approved  In  tTniUd  StatM  t.  Detroit  Timber  etc  Co.,  200  U. 
330,  50  L.  S06,  26  Sup.  CL  282,  bona  flds  puichaaer  of  standing  U 
bar  from  holdera  of  receiTar^  reMipts  for  punshaaa  of  lands  enter 
under  timber  act  need  not,  on  avoidance  of  patent  for  entr^mei 
fraud,  account  to  gDvemineot  for  eat. 

20  Hoir.  8-22,  IS  L.  605,  JONES  t.  UcMASTEBS. 

B7L  8  (V,  728).    Titlei  aeqniied  under  foreign  goTemmenL 

Approved  in  Lonlaville  Property  Co.  v.  Naahvilla,  114  Tenn.  21 
84  S.  W.  812,  purchaaer  of  realtj  bj  foreign  corporation  wbieh  h 
not  complied  with  itatute  relating  to  foreign  eorporationa  ia  not  u 
lawfuL 
20  How.  28-34,  19  L.  824,  DOSwmJi  t.  DE  LA  LANZO. 

SyL  2    (T,  730).    Adverie  poeaemion — Privity  neeessarr. 

Approved  ia  Zweibel  t.  Hyera,  Sft  Neb.  298,  95  N.  W.  599,  folio 
Ing  rule. 
!0  How.  34-44,  15  L.  813,  WADE  t.  LEROY. 

Sjrl.    I    (V,    731).     Damages — Evidence    of    plaintiff's   busincsa. 

Approved  in  Jordan  v.  Cedar  Bapida  etc.  By.  Co.,  124  Iowa,  1! 
99  N.  W.  695,  admitting  evidence  of  occupation  and  eaminga  in  pi 
sonal  injury  case;  Nichola  v.  Oregon  ate.  B.  B.  Co.,  28  Utah,  3< 
7S  Pae.  868,  is  action  for  injoriea  to  pasBenger,  loes  of  memoij  ai 
impairment  of  mental  facultiea  ia  proper  element  of  damagea. 
20  How.  65-84,  15  L.  838,  DTNE8  v.  HOOVER. 

S7I.  1  <V,  734).    Paniabment  by  eourt-martiaL 

Approved  in  United  Statea  v.  Praeger,  149  Fed.  484,  deciaion 
court- martial  that  qnestiona  wliich  civilian  witneaa  refused  to  auaw 
on  ground  that  answer  might  tend  to  incriminate  him,  were  propi 
is  not  conclusive  on  civil  eonrta  of  question  of  witness'  contempt 
refusing  to  answer. 

8yl,  3  (V,  734).    Conrt'martial'a  sentence,  wlien  confirmed,  final. 

Approved  in  United  States  t.  Praeger,  149  Fed.  485,  decision  < 
court-martial  that  questiona  which  civilian  witness  refused  to  answ 
on  ground  that  answers  might  tend  to  incriminate  him,  were  prop* 
is  not  conclusive  on  civil  courts  of  question  of  witness'  contempt 
refusing  to  answer. 

Syl.  4  (V,  73S).    Requisites  of  valid  court-martial  sentence. 

Approved  in  Hamilton  v.  HeCIaughry,  138  Fed.  447,  following  ml 

Syl.  5  (V,  73S).     Court-martial  sentence  defense  to  false  imprino 

Cited  in  Thomton-Tbomaa  Co.  v.  Bretherton,  32  Mont.  96,  80  P( 
14,  arguendo.    Sea  111  An^  St.  Rep.  936,  note. 
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S2a  NotM  on  n.  8.  Beporta.  SO  How.  SI  ISA 

20  How.  S4-94,  15  L.  816,  WITHEBS  v.  BUCKLET. 

B7I.  S  (T,  736).     State  ma,;-  improve  luvigable  riven. 

Approved  in  Maniganlt  v.  SpTings,  IW  U.  8.  4SZ,  50  L.  279,  86 
Snp.  Ct.  127,  upholding  Sooth  CaToHna  act  of  1B03,  providing  ter 
erection  of  dam  acrosa  interior  ■tream  formerlj  navigable,  for  pnr- 
pOM  of  draining  low  landa;  Uaine  Water  Co.  v.  Ejuekerbocker  Steam 
Towage  Co.,  89  Me.  47S,  99  Atl.  954,  water  pipe-line  laid  acrosa 
KeoDtbee  river  bj  authority  of  legiHlatnre  in  aceordanee  with  plana 
reeommeDded  and  authoriced  by  War  Department,  ia  not  unlawful 
obetraction. 

20  How.  94-108,  IS  h.  833,  SECOMBE  v.  STEELE. 

ByL  S  (T,  737).    Agreement  to  pay  price  and  deliver  deed. 

Approved  in  Early  Timet  Distil.  Co.  v.  Zeiger,  11  N.  If.  233,  <T 
.  Pae.  737,  following  rule;  Miller  v.  Bronson,  26  B.  1.  63,  58  Atl.  E57, 
where  on  date  fixed  for  performance  vendee  refused  to  take  land 
boeanse  of  exiatence  of  mortgage,  and  later  mortgage  released,  but  no 
notice  given  vendee  of  release  for  aiz  months,  specifle  perfonnanco 
denied. 

SyL  6  (T,  738).    Speeifle  performance — Decree  transferring  title. 

Approved  in  Bridger  v.  Exchange  Bank,  126  Ga.  S27,  S6  B.  B.  100, 
lis  pendens  aftecta  not  only  purchaser  from  one  of  parties  to  suit,  bat 
also  those  who  hold  by  conveyanees  under  him. 

SO  How.  128-133,  IS  L.  S4S,  MATTINGLY  v.  BOYD. 

Syl.  2   (T,  739).     Qamiahment  against  agent  suspends  limitations. 
Approved  in  Barton  v.  Sponeer,  8  Okl.  274,  41  Pac.  606,  608,  aub- 

sequent  attaching  creditors  obt^n  no  rights  in  garnished  property  as 

against  creditor  causing  garnishment  to  issue. 


Syl.  2  (T,  741).    City's  Uability  for  change  of  atreet  grade. 

Approved  In  Sauer  v.  New  York,  180  N.  Y.  33,  72  N.  B.  580,  70 
L.  B.  A.  717,  erection,  under  atatutory  authority,  of  elevated  viaduct 
by  city  iu  atreet  of  which  it  owns  fee,  does  not  entitle  abutting  owner 
to  damagea. 

20  How.  149-156,  15  L.  847,  LYON  v.  BBBTEAM. 

Syl.  1  (V,  742).     Warranty— Bemedy  on  breach. 

Approved  in  Thomaa  China  Co.  v.  C.  W.  Baymond  Co.,  13S  Pod. 
27,  67  C.  C.  A.  620,  npholdiog  coDnterelaim  for  breach  of  contract 
in  Bale  of  machinery;  Williama  v.  Neely,  134  Fed.  6,  69  L.  B.  A. 
232,  67  C.  C.  A.  171,  enjoining  action  at  law  on  purchaae  money  note 
antil  defenae  of  reduction  pro  tanto  because  of  defect  in  title,  ia 
allowed. 
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I.  Beport&  Hi 

ab]e  after  part  parformaDce. 

Y.  North  Oeorgia  Ifilliag  Co., 
rule;  Harding  v.  Toik  Knilting 
I  contract  for  porchaM  of  jui 

'.  STONE. 

te  lawa — Pending  stato  nilta. 
and  etc.  Co.,  141  Fed.  S90,  pend- 
and  remove  cloud  U  not  grocnd 
1  Boit  between  aama  partiet  to 
V.  Morris,  132  Fed.  »fiO,  67  L.  B. 
rter  providing  for  appeal*  froia 
□untj  court  doM  not  aSeet  fed- 

3I>0EPEB  T.  WEBB. 

If.  391,  68  Pae.  937,  order  neat- 

MASON. 

after  decree  pro  eonfeuo. 
LTg  Water  Worka  Co.,  20t  V.  B. 
holding  permiBBion  to  withdraw 
d  BappresBing  teatimonj  en  ianu 

OCK  V.  WOODLIEP. 
ions — Finding  purchaaer. 
Id,  5  Ariz.  121,  78  Pac.  S9I,  In 
nmisBions,  evidence  of  propos<^'t 
n  contract  ii  admissible;  Colburn 
19,  holding  erroneous  insl ruction 
I  Bale  on  grounds  othor  than  pni- 
ed  he  was  able  to  par;  Ball  v. 
.  wbere  broker  employed  to  sell 
per  acre  commission,  iDstruetiop 
tnd  able  to  buy  all  land,  he  wu 
aer  sold   sixteen   tracts  at   leas 

fOTON  DBAWBRIDOE  Ca  t. 
dicialljr  nstiee  stata  law. 
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82S  Not«0  OB  U.  S.  Beporta.  20  How.  235-2S0 

SyL  t   (V,  754).     Federal  jariBdietion — Citizenship  o(  corporation.. 

Approved  in  Thomu  t.  Ohio  State  UniTenity  Trustees,  1&5  U.  8. 
210,  49  L.  164,  25  Sup.  Ct.  24,  denjing  federal  jurisdiction  over  suit 
hj  Ohio  State  University  trustees,  where  Ohio  court  bad  held  statute 
creating  board  did  not  confer  corporate  powers;  Davis  v.  Chesapeake 
etc.  By.  Co.,  IIS  Ky.  151,  75  B.  W.  277,  eompliance  by  foreign  corpora- 
tion with  statutes  providing  that  such  corporations  cannot  exercise 
poner  of  eminent  domain  until  they  become  domestic  does  not  deprive 
it  of  power  to  remove  suit  to  federal  coorta. 

20  How.  235-2S1,  15  L.  SSS,  WHITE  v.  BABNLET. 

8yl.  7  (V,  756).    Adverse  possession  of  conflicting  grants. 

Approved  in  Henry  v.  Brown,  143  Ala.  456,  3D  So.  328,  where  vendor 
conveys  two  distinct  tracts,  to  only  one  of  which  he  has  title,  entry 
and  occupation  of  that  tract  by  grantee  is  not  disseisin  of  owner  of 
other;  Earriss  v.  Howard,  126  Oa.  329,  S5  B.  E.  60,  where  two  adjacent 
owners  are  in  eonstrnetive  possession  of  same  land  under  conflicting 
descriptions,  rights  determined  according  to  superiority  of  title. 

20  How.  S62-2S5,  16  L.  900,  UNITED  BTATEB  v.  BBEITLINa. 

Byl.  1  (V,  757).    Practice  lelative  to  bill  of  exceptions. 

Approved  in  Ifontana  Uin.  Co.  v.  St.  Louis  Uin.  etc.  Co.,  147  Fed. 
90S,  nnder  circuit  court  rule  relating  to  exceptions  to  instructions, 
where  eonrt,  after  instructing  jury,  but  before  sending  tbem  out, 
heard  and  allowed  exceptions  in  chambera,  he  did  not  need  to  after- 
ward allow  further  exceptions. 

SyL  2  (V,  797).    Exception  must  show  it  Uken  at  trial. 

Approved  in  Vernon  v.  United  Btatee,  146  Fed.  122,  assignments  of 
error  cannot  be  reviewed  where  no  exceptions  taken  at  trial. 

80  How.  255-260,  15  L.  799,  HEMMENWAT  v.  FISHEB. 

Byl.  2  (V,  758).    Interest  in  admiralty. 

Approved  in  The  Bickmers,  142  Fed.  314,  npholding  allowance  of 
interest  on  damages  awarded  for  collision  from  time  vessel  repaired 
and  reloaded. 

Distinguished  in  Burrows  v.  Lownsdale,  133  Fed.  251,  66  C.  C.  A. 
650,  interest  not  allowable  on  damages  awarded  in  admiralty  for  per- 
sonal injory. 

SO  How.  864-280,  15  L.  902,  8PENCEB  v.  LAPSLET. 

SyL  2  (T,  700).    Plea  in  abatement  waived  by  plea  to  merits. 

Approved  iu  McFadden  v.  Eeisen,  150  Fed.  570,  agreement  to  dis- 
miss pending  suit  made  ont  of  court,  and  not  presented  to  court,  !s 
waived  by  answering  amended  bill  on  merits;  Wetzel  etc.  By.  Co.  v.- 
Tennis  Bros.  Co.,  145  Fed.  404,  where  in  action  by  foreign  corporation 
defendant  filed  answer  and  cross-bill  after  demurrer  overruled,  and 
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20  How.  390-402  Notes  od  V.  8,  B«porti.  82 

Kl«a  leplieatioQ  to  auawer  to  CTOu-bill,  it  is  too  late  to  plead  pUii 
tiil'o  disability  to  sue  for  f&ilnre  to  eomplj  with  state  laws. 

SO  How.  2S0-2M,  15  L.  823,  8ILSBY  v.  TOVTE. 

8jl.  I  (V,  76E).    Appeal  as  snporsedeas. 

Diitingnished  in  la  re  HeCall,  149  Fed.  901,  time  for  review  o 
order  eonfimiing  bankrupt  'i  eomposition  begins  to  nm  from  eotrj  o 
eooflrmation  order. 

S7I.  2  (V,  762).    BctOBd  appeal  dismissed  where  llrst  regnlar. 

Approved  in  Northern  Pac  B7.  Co.  r.  EI^,  197  U.  B.  8,  49  L.  <40 
25  Sup.  Ct.  302,  foUowing  role. 

20  How.  343-372,  16  L.  934,  GOODMAN  t.  8IM0ND8. 


Approved  in  Chesapeake  S.  8.  Co.  v.  Iferehants'  Nat.  Bank,  10! 
Ud.  593,  63  Atl.  115,  where  consignee  of  eotton  pledged  biUs  of  ladin) 
to  bank,  in  ozchange  for  otber  bills  previously  pledged  and  held  b; 
bank  as  collateral  socuritf,  pledge  based  on  sufficient  coasideration 

S7I.  4  <T,  T6S).  Notes — Bona  fldo  purehasei — Suspicion  of  de 
feets. 

Approved  in  First  Nat.  Bank  v.  Uoore,  148  Fed.  BS7,  followin) 
mlo;  tTnton  Nat.  Bank  v.  Neill,  149  Fed.  714,  spplTJng  rule  when 
member  of  trading  partnership  signed  firm  name  as  aecommodBtioi 
iodorser;  Massachusetts  National  Bank  v.  Snow,  187  Uaas.  163,  7G  N 
E.  960,  note  which  is  complete  and  payable  to  bearer,  taken  froo 
thief,  is  valid  in  hands  of  holder  in  due  eoursej  Hallock  v.  Toung,  71 
N.  H.  420,  57  Atl.  237,  fact  tbat  indorsee  of  notes  knew  nothing  o' 
makers  or  of  floancial  ability  of  indorser,  and  very  little  of  his  char 
acter,  does  not  afTeet  his  bona  fides;  Merchants'  ate.  Nat.  Bank  v 
Ohio  Valley  Furniture  Co.,  57  W.  Va.  629,  630,  SO  B.  E.  881,  882,  71 
Ii.  B.  A.  312,  applying  rule  where  bank  discounted  negotiable  pape 
with  knowledge  that  person  discounting  it  was  mere  agent. 

20  How.  393-402,  15  L.  96,  PEOPLE'S  FERBY  CO.  v.  BEEBa 

8yl.  1  (V,  772).    Admiralty  jurisdiction  over  contracts. 

Approved  in  The  Mary  F.  Chisholm,  129  Fed.  817,  denying  admiralty 
jurisdiction  over  sale  to  fisherman  about  to  go  on  voyage  on  Ib} 
contract  of  tobacco,  clothing  and  other  articles  for  personal  use. 

Syl.  2  (V,  773).  Admiralty — Contract  for  eonstmetion  of  vesse 
Bot  maritime. 

Approved  in  The  Winnebago,  141  Fed.  949,  upholding  Michigai 
Comp.  Law,  c  298,  giving  lien  to  contractors  and  persons  furnishinj 
labor  and  materials  in  construction  of  vessels;  Arnold  v.  Eastin,  111 
Ky.  708,  76  B.  W.  859,  contract  for  material  for  construction  bi 
dock,   reserving  lien   thereon  to   seller,   is   not   maritime   eontisct 


sdbvCoOgIc 


aS7  Notea  on  TJ.  S.  Boportfl.  20  How.  102-441 

Delanej-  ate.  Co.  r.  The  Winnebago,  142  Uieb.  S8,  lOS  N.  W.  62B, 
uplioldi)i[  Comp.  Lawi  1897,  j  10,789,  creating  lien  for  materiala  fur- 
niahed  for  original  eomtrnction  of  Teiael. 

20  How.  403-412,  13  L.  030,  McCOBMICK  v.  TALCOTT. 

SyL  1  (V,  779).    Patent  iDfringement — Uae  of  equivalents. 

Approved  in  Hareoni  Wireleis  Tet.  Co.  v.  De  Foreat  Wireleai  Tel. 
Co.,  188  Fed.  678,  Marconi  reiaaue  No.  11,913,  for  wirelees  telegraphy 
«ppBTAtus,  infringed  aa  to  claima  3  and  5  by  De  Forest  patent,  but  not 
U  to  claim*  8,  10  and  24. 

Syt.  8  (T,  770).    Patenta — Improvement — Combination  of  parta. 

Approved  in  Btaadard  etc  Co.  r,  Banuay,  143  Fed.  975,  conBtming 
UneUe  and  Teamer  patent  No.  SS5,825,  for  locking  device  for  ele- 
vatora;  Uallon  v.  Wm.  C.  Qregg  ft  Co.,  137  Fed.  80,  69  C.  C.  A.  48, 
Uallon  patent  No.  583,408,  for  automatic  mechanism  tOr  unloading 
and  feeding  sugar  cane  valid,  but  not  infringed  by  machine  described 
in  Gregg  patent  No.  670,176;  Greene  v.  Buckley,  135  Fed.  631,  Q8  C. 
C.  A.  70,  construing  Buckley  patent  No.  900,297,  for  force-feed 
lubricator;  Baymood  v.  Keystone  Lantern  Co.,  134  Fed.  868,  67  G.  C. 
A.  402,  construing  Wright  patent  No.  476,506,  for  improvement  in 
wick-raiser  attachments  for  lanterns;  Cook  v.  Heywood  Bros.  etc. 
Co.,  131  Fed.  762,  Bowen  patents  No.  667,162,  for  improvement  in 
chairs,  and  No.  67S,21S,  for  improvement  in  chairs,  not  infringEd  by 
d«viee  of  Lufflno  reissue  No.  11,019. 

80  How.  437-442,  15  L.  978,  SUTDAM  v.  WILLIAMSON. 

8yl.  3  (V,  778).    Scope  of  review  on  bill  of  exceptions. 

Approved  in  Nichols  v.  Board  of  Commrs.  of  Weston  Co.,  18  Wyo. 
8,  76  Pac.  682,  where  flnal  Judgment  not  supported  by  pleadings  or 
findings,  it  is  reversible  on  error  without  bill  of  exceptions. 

Syl.  4  (T,  779).    Bill  of  exceptions  necessary  to  review  evidence- 
Approved  In  Metropolitan  B.  B.  Co.  v.  Macfarland,  IDS  U.  8.  331, 

49  L.  223,  £5  Sup.  Ct.  28,  errors  in  refusal  of  instrueticHiH  are  not  r«- 

▼iewable  in  absence  of  bill  of  exceptions. 

Syl.   8   <T,  789).     Nature   of  demurrer  to   evidence. 

Approved  in  Nashville  etc.  By.  Co.  v.  Sanson),  113  Tenn.  690,  84 

8.  W.  017,  under  Shannon's  Code,  g^  4689,  4691,  where  Issue  is  joined 

on  demurrer  to  plaintiff's  evidence,  it  is  too  late  after  argument  of 

demurrw  for  plaintiff  to  take  nonsuit. 

Syl.  12  (T,  781).    Writ  of  error  only  operates  on  record. 

A^roved  in  Cassett  v.  Mitchell  Coal  ft  Coke  Co.,  ISO  Fed.  48, 
Bsv.  St.,  g  724,  does  not  authorice  order  requiring  party  to  produc* 
books  and  papers  before  triaL 
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20  How.  UZ'SSO  NotM  on  V.  B.  Beporta.  3! 

20  How.  442-148,  15  L.  MS,  BBOWN  t.  WZLET. 

8yl.  2  (V,  782).    PbtoI  to  vary  writing. 

Approved  in  Payne  v,  Untnal  Life  Idb.  Co.,  141  Fed.  345,  admittin 
parol  evideDce  of  agent's  dselarations  to  ehow  bona  fidea  of  eontrac 
of  life  ini 


20  How.  448-461,  15  L.  950,  WAENEE  t.  NORTON. 

Syl.  2  (T,  7S3),    Fraud — Failure  to  change  poMesaion  on  uJe. 

Approved  in  Heiteh  v.  Bell,  11  N.  U.  520,  70  Pae.  572,  biU  of  aal 
given  by  debtor  to  creditor  of  peraonalty  of  which  there  ii  change  o 
poBBes8ion,  ia  valid  between  partiei  whetiier  same  ia  acknowledged  an 
recorded  or  not. 

SO  How.  481-467,  15  L.  966,  STIN80N  v.  DOUSMAN. 

Syl.  S  (T,  783).    Amount  in  dispute  on  reaciaiioa  of  aale. 

Approved  in  Eirby  v.  American  Soda  etc.  Co.,  194  U.  8.  144,  4 
h.  912,  24  Sup.  Ct.  619,  upholding  federal  jnriadietion  where  eioat 
bill  seeks  to  recover  balance  of  $1,700  due  on  contract  of  ezchang 
where  original  bill  dismUsed  on  complainant'*  own  motion  aakei 
cancellation  of  agreement  to  pay  $2,025;  Moiria  v.  Beau,  146  Fed.  42E 
in  suit  concerning  water  rights,  where  right  to  use  of  water  exceed 
in  value  $2,000,  circuit  court  has  jurisdiction;  Oreenfleld  v.  Unitei 
States  etc.  Co.,  133  Fed.  787,  where  plaintiff  sued  to  quiet  title  am 
to  set  aside  trnst  deed  and  to  vacate  deed  to  purcbaeer  under  fort 
closure  of  sneh  trust  deed,  but  asked  in  alternative  that  if  deeds  b 
not  eet  aaide,  she  be  permitted  to  redeem,  value  of  land  waa  jurii 
dictional  amount. 

20  How.  467-486,  15  L.  969,  BOBEBTS  T.  COOPEB. 
Syl.  I  (V,  7S4).    Matters  reviewable  on  second  appeaL 
Approved  in  Uontana  Min.  Co.  v.  St.  Louis  Min.  etc  Co.,  147  Fed 

904,  and  Leicber  v.  Keeney,  110  Mo.  App.  297,  85  B.  W.  921,  bot 

following  rule;   Southern  Illinois  etc.   Co.  v.  Stone,  194  Mo.   185,  9 

8.  W.   477,  applying  rule  in   condemnation  proceedings. 
Syl.  3  (V,  7S5).    Conveyance  to  one  of  lands  possessed  by  anothei 
Approved  in  Chesapeake  Beach  By.  Co.  v.  Washington  etc.  B.  I 

Co.,  199  U.  S.  2S2,  50  L.  178,  26  Sup.  Ct  85,  conveyance  by  disseiai 

ia  valid  in  District  of  Colombia. 

(Y,  7S4.)     Miseellaneons.    Cited  in  SUte  v.  Jennings,  47  Fla.  32] 

35  So.  993,  reciting  history  of  case. 

20  How.  527-530,  IS  L.  991,  BEBBS  v.  STATE  OF  ABKANSAa 
Syl.  8  (V,  789).    Contracts — Law  permitting  suit  against  state. 
Approved  in  Wheeler  v.  Public  School  Board  of  Control,  137  Mie) 
292,   109  Am.  St.   Bep.   6S1,   100   N.   W.   394,   upholding  act   of   190: 
lepealing  autherization  of  school  board  of  control  to  sue  and   b 
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S»  KotM  on  U.  S.  Beports.  20  How.  532-571 

ned,  u  Applied  to  contrftct  entered  into  prior  to  repeal;  Matter  of 
Hoople,  179  N.  Y.  312,  72  N.  E.  230,  under  Lawa  1900,  p.  016,  re- 
qDirin[  application  tor  refund  of  tax  to  be  made  in  two  jeait,  appli- 
eatioQ  'by  executor  in  October  1903,  for  vacation  of  order  of  November 
29,  189S,  asseaaing  trauafer  tax,  ia  burred. 

20  How.  532-534,  15  L.  1012,  BABTON  v.  FOBSYTH. 

Byl  1  (T,  790).     Exception!  tuuat  be  taken  ut  trial. 

Approved  in  diaaentiug  opinion  in  Oweue  v.  United  States,  130  Fed. 
2M,  04  C.  C.  A.  525,  majoritr  coneidering,  on  appeal  in  criminal  ca0«f 
ezceptiona  to  inatruetians  handed  to  clerk  after  iary  aent  out. 

80  How.  535-S41,  15  L.  1013,  WILUAUS  v.  GIBBB3. 

87L  1  (V,  700).    Beimburaemeut  of  trustee  for  expenaea. 

Approved  in  Hnoter  v.  Coe,  12  N.  D.  517,  07  N.  W.  873,  decreeing 
apecille  performance  of  contract  for  sale  of  realty  on  reimburaemeat 
of  puTclia«er  from  vendor  for  improvementa  made  in  good  faith; 
Snnter  r.  Sunter,  190  Uaas.  457,  77  N.  E.  408,  arguendo. 

20  How.  565-567,  16  L.  lOBl,  MeCABGO  v.  CHAPMAN. 

87I.  1  (V,  792).     Order  quaahing  execution  not  final  order. 

Approved  in  Anglo-Amerieun  etc  Co.  v.  Cheshire  Prov.  Inat.,  134 
Fed.  15S,  arguendo. 

(T,  792.)  MiacellaneouB.  Cited  in  King  v.  DavU,  137  Fed.  233,  aa 
recogniaing  power  of  federal  courta  to  vacate  judgmeuta  of  former  term. 

20  How.  568-571,  15  L.  094,  IBYINE  v.  UABSHALL. 

S7I.  8  (V,  792).    Beanlting  trust — Purehaaer  with  another's  money. 

Approved  In  Copper  Biver  Min.  Co.  v.  MeClellan,  2  Alaska,  144, 
applying  rule  to  location  of  mining  clalma;  Thompson  v.  Burk,  2 
Alaska,  852,  where  defendant  located  placer  claim  bnt  made  no  dis- 
covery, and  plaintiff  made  subaequent  relocation,  and  thereafter,  with- 
out notifying  defendant  of  fact,  contracted  whb  him  to  dig  discovery 
shaft  on  claim  in  which  gold  discovered,  discovery  inured  to  perfect 
defendant's  senior  claim. 

8yl.  3  (V,  792).     States  cannot  regulate  public  lands. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  10,  63  C.  C.  A.  051, 
■tate  statute  purporting  to  regulale  effect  of  land  department  'a  final 
receipts  does  not  affect  righta  of  grantees  from  United  States. 

SyL  7  (V,  793).     Equity  caacH  defined. 

Approved  in  Id  re  E.  T.  Kenney  Co.,  ISfi  Fed.  454,  beneficial  in- 
tereat  of  aBSignors  in  net  proceeds  of  claims  againat  insolvent  cor- 
poration, assigned  to  committee  after  administration  of  trust  by  com- 
■uttae,  not  provable  is  bankruptcy. 
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Sjl.  9  (V,  793).    Land  offlct  practice  doei  not  eontiol  eonrta. 

AppTOTSd  in  Paine  v.  Foater,  9  Okl.  275,  60  Pao.  29,  Bettiag  mtii 
rejection  of  Itomeiteader '■  claim  b;  Interior  Department  beeaui 
of  fraud. 

20  How.  583-617,  IS  L.  1028,  TAYLOB  t.  CABBTL. 

B7I.  2  (V,  795).    Property  in  castodia  legi*  not  Bcisable. 

Approved  in  Fountain  v.  624  Pieeea  of  Timber,  110  Fed.  382,  whei 
deputy  sheriS  liaving  writ  of  attachment  went  to  raft  in  boat  bt 
did  not  take  powMaion,  no  valid  levy  made  aa  againat  aubaeqaei 
leiEQre  by  manhftl  under  admiralty  proeese;  Is  ra  Porterfleld,  13 
Fed.  197,  wbere  deed  of  trust  executed  bj  bankrupt  to  wife  wi 
recorded  ten  than  four  montha  prior  to  state  snit,  bnt  more  tha 
four  montha  prior  to  bankruptcy  proceedioga  petitioning  ereditora  nt 
entitled  to  distribution  of  fnnd  nnder  state  law  declaring  prefe 
enees  void;  Trench  v.  White,  78  Vt.  96,  62  Atl.  36,  2  L.  B.  A.  (I 
8.)  804,  property  vesting  in  bankruptcy  trustee  nnder  federal  law  : 
not  subject  to  state  attachment. 


XXI  HOWABD. 

21  How.  85-66,  16  L.  81,  UNION  INS.  CO.  v.  HOQE. 

Syl.  1  (V,  SOS).    Contemporary  construction  of  atatutea. 

Approved  in  Westerman  v.  Supreme  Lodge  K.  of  P.,  190  Mo.  70) 
94  8.  W.  479,  Bev.  8t.  1800,  |  7807,  prohibiting  forfeitnrt  of  lif 
policy  for  nonpayment  of  premiums  after  payment  for  three  yeai 
does  net  apply  to  beneficial  associations  doing  busineas  o\  asseM 
ment  plan;  State  v.  Smith,  71  Ohio  St.  40,  72  N.  E.  306,  eenstruini 
Bev.  St.  1S93,  g  2859,  relating  to  entry  by  auditor  of  dni'nquent  ta. 
daplicate.  • 

81  How.  68-80,  16  L.  50,  LEQQETT  v.  HUMPHREYS. 

SyL  1  (T,  810).     Surety's  responsibility  strictly  limited  by  bond. 

Approved  in  Swift  v.  Jones,  135  Fed.  439,  where  Inder  contrae 
employing  defendant'a  son  aa  plaintiff's  broker,  eigneij  by  defendin 
aa  guarantor,  aon  required  to  give  fidelity  bond  for  which  plaintil 
to  pay  premium,  and  son  signed  application  but  bond  not  obtainei 
until  after  defalcation,  defendant  not  liable  on  gr  iranty. 

81  How.  82-S5,  16  L.  31,  BICE  v.  UINNESOTA  ETC.  B.  B.  CO. 

Syl.  1  (T,  811).     Appeal — Amendment  of  record  after  term. 

Approved  in  diMcnting  opinion  in  State  v.  Uarsh,  134  N.  C.  200,  4' 
8>  E.  12,  67  L  B.  A.  179,  majority  graut'ig  certiorari  to  correct  recori 
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where  eonTietloB  reTeraed  for  omiMicn  of  materl&l  allegation  in 
Indietment  wher«  allegation  in  (act  eontained  but  omitted  from  racoid 
hj  miapriiioQ  of  clerk. 

21  How.  S5-8fi,  16  L.  32,  KELSET  v.  FOBSTTH. 

S7I.  2  (V,  81Z).    Conaent  doea  not  give  JDriadietion. 

Approved  in  Swift  y.  Jonea,  145  Fed.  494,  eirenit  judge  in  action  at 
law,  cannot,  though  partlea  eonaent  order  trial  before  special  maa- 
ter;  Clark  t.  Doerr,  143  Fed.  961,  time  for  suing  out  writ  of  error 
under  Comp.  St.  1901,  p.  S47,  eannot  be  extended  by  agreement;  Wedd 
T.  Oatea,  IS  Okl.  005,  82  Fac.  809,  aupreme  eonrt  cannot  review  or- 
der of  diatrict  conrt,  where  init  for  review  not  eonunenced  ontil  after 
flzpiratioD  of  one  yeaj  notwithatanding  agreement  of  partiei  or  gea- 
aral  appearanee  of  defendant  in  error. 

SI  How.  1Q3-1I2,  IC  L.  33,  PENNSYLVANIA  t.  BAYENEL. 

SyL  S  (V,  614}.     Evidence  of  intention  to  change  domicile. 

Approved  in  UeCord  v.  Boiene,  39  Wash.  2,  80  Pac.  793,  fact  that 
man  livea  in  hotel  while  family  reaides  in  another  atate  does  not  af- 
fect reaidenc*  for  pnrpose  of  limitation  of  aetioa  on  foreign  judg- 

21  How.  146-170,  16  L.  86,  BABBEDA  r.  SILSBEE. 

SjL  1  (T,  816).    Contracts— 'Intention — Snrronnding  eircnmstancea. 

Approved  in  Cleveland-Cliffs  Iron  Co.  v.  East  Itasca  etc.  Co.,  146 
Fed.  235,  236,  construing  eontrast  for  assignment  of  mining  leases 
on  royalty. 

SI  How.  170-184,  16  L.  119,  UNITED  STATES  v.  STTTTEB. 

BjL   (V,  820).    Mexican  grant — Nonconformitj  with  law. 

Approved  in  Qitron  v.  LaugbUn,  11  N.  it.  634,  72  Pac.  33,  where 
Congress  hsLS  confirmed  Mexican  grant  to  grantees  who  bad  not  forfeited 
rights,  forfeitnre  mnst  have  taken  place  prior  to  cession. 

21  How.  184-I9S,  IS  L.  106,  TEE  JAMBS  OBAT  v.  THE  JOHN 
FBASEB. 

Sjl.  1  (V,  820).     Citj*  ordinances  regulating  shipping. 

Approved  in  Hagan  v.  Citj  of  Bichmond,  104  Vn.  731,  3  L.  B.  A. 
<N.  S.)  1120,  52  S.  E.  388,  where  Secretary  of  War  neglects  to  act 
in  keeping  navigable  waters  nnobstmcted,  local  anthorities  may  re- 
move obatruetiona. 

87L  6  (T,  S22).    Collision  mnst  be  fault  of  colliding  vessel. 

Approved  in  The  W.  G.  Mason,  142  Fed.  918,  where  two  tugs  be- 
longing to  same  owner  were  towing  steamer,  and  master  of  leading 
tng  directed  steamer's  movements,  but  second  tng  was  under  own 
master's  control,  as  to  own  movements,  rear  tug  not  liable  tor 
stranding  of  tow  through  fault  of  leader. 
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DistiDgnished  in  The  Tiolettk,  141  Fed.  693,  6M,  tow  in  eontiol  oi 
tag  not  liable  with  tog  for  eoUiaion  with  aDother  vcbmI. 

B^L  7  (V,  S23).    CoUiaioD — Damagea  where  both  at  fanlt. 

Approved  in  Steam  Dredge  No.  1,  134  Fed.  16S,  09  L.  B.  A.  292 
S7  C.  C.  A.  67,  dividing  damagea  were  governmeDt  iDspectoi  con 
tribntorilj  negligent  was  injured  hj  breaking  of  bitt. 

SI  How.  S0Z-Z23,  10  L.  73,  PHILADELPHIA  ETC.  B.  B.  CO.  v 
QUIOLEY. 

Bjl.  S  (T,  825).    Corporation 'a  liabilit7  for  acta  of  agenL 

Approved  in  Stewart  v.  Wright,  147  Fed.  S27,  32S,  holding  banl 
liable  aa  party  to  aeheme  to  defraud  by  neana  of  fake  footrace 
Oklahoma  City  v.  Hil),  0  OU.  140,  SO  Pac.  2S0,  holding  city  liable  foi 
treapaaa  eommitted  by  offleera  in  seqniring  posaeaaioii  of  realty  whiel 
city  might  acquire  in  lawful  manner  and  by  lawful  means,  and  t4 
which  city  wai  claiming  title  under  void  deed. 

Distingniabed  in  Brenner  ▼,  Ford,  116  La.  553,  40  So.  890,  holdin| 
maater  not  liable  for  death  caoaed  by  negligence  of  servant  ia  driv 
ing  team  where  he  had  been  poiitively  ordered  not  to  drive. 

Syl.  0  (T,  829).     When  exemplary  damages  awarded. 

Approved  in  Otto  Knehne  Prea.  Co.  v.  Allen,  14S  Fed.  060,  when 
allegation  that  defendanta'  negligence  eauaing  death  waa  groaa  doa 
not  ButhoriEe  Bzemplary  damages  under  Bev.  Bt.  Mo.  1899,  |  2866 
Weateru  Union  Tel.  Co.  v.  Caahmau,  132  Fed.  806,  OS  C.  G.  A.  607,  re 
fusing  punitive  damages  for  tranamiasion  of  libelons  meaaage  by  tele 
graph  company;  Hurray  v.  Pannsei,  130  Fed.  S31,  OS  C.  C.  A.  153 
denying  exemplary  dsmagea  where  defendants  removed  sand  fron 
beach  in  front  of  plaintiff's  lot  in  belief  that  it  was  their  right 
Ickenroth  ▼.  St.  Louis  Transit  Co.,  102  Mo.  App.  016,  77  8.  W.  168 
applying  principle  in  action  for  aaaault  and  battery;  Baxter  v 
Campbell,  17  8.  D.  480,  07  N.  W.  387,  in  action  againat  surgeon  fa: 
malpractice,  where  compensatory  damages  alone  claimed,  error  to  in 
struct  that  punitive  damagea  might  be  awarded  where  no  maliei 
ahown.    See   101  Am.  8t.  Bep.  760,  note. 

21   How.  223-228,  10  L.  96,  CAMPBELL  v.  BOYBEAU. 

Syl.  1  fV,  832).     Appeal— Beview  where  no  finding. 

Cited  in  Caaaett  v.  Mitchell  Coal  t  Coke  Co.,  15U  Fed.  43,  arguendo 
21  How.  228-241,  16  L.  97,  FBENCH  v.  8PENCEB. 

SyL  5    (V,   830).     Land   patent   lelatea   to   entry. 

Approved  in  United  States  v.  Detroit  Timber  ete.  Co.,  SOD  U.  S 
335,  50  L.  505,  26  Sup.  Ct.  282,  bona  flde  parchaaer  from  pateutea  □: 
timber  landa  is  entitled  to  protection  tbongh  he  sequired  intereat  ii 
landa  under  contract  for  atanding  timber  before  patent  iasued;  Unitei 
SUtea  v.  Aoderaon,  104  U.  B.  309,  48  L.  1030,  24  Sup.  Ct.  716,  govern 
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meat  can  not  retain,  u  sgainBt  its  gran  tees  of  l&nda  within  indemoitr 
limits  of  railroad  grant,  sum  collected  from  trespaiseri  for  removal  of 
•tone  from  land  between  selection  and  approval  of  selection;  Miocene 
Ditch  Co.  V.  Jacobsen,  146  Fed.  6S3,  where  complainant  appropriated 
water  rights  and  commenced  construction  of  ditch  in  1901,  right  to 
acqnire  right  of  wajr  over  mining  claims  located  in  1902,  not  affected 
bf  failure  to  complete  ditch  over  claims  until  after  their  location; 
Fsyton  v.  Desmond,  129  Fed.  11,  83  C.  C.  A.  651,  patentee  may  re- 
cover valne  of  timber  wrongfully  cut  and  removed  after  initiation  of 
«laim  and  prior  to  issuance  of  patent;  Nicholson  v.  Congdon,  99  Ifinn. 
193,  103  N.  W.  I03S,  snbsequeat  payment  and  issuance  of  patent  to 
land  protects  title  as  of  date  of  application;  Qilbert  v.  McDonald,  94 
Minn.  291,  110  Am.  St.  Sep.  370,  102  N.  W.  713,  applying  principle 
to  application  for  tract  under  soldier's  additional  homestead  certifi- 
cate; Washington  Bach  Co.  v.  Young,  110  Am.  St.  Bep.  66S,  29 
Utah,  121,  80  Pae.  3ST,  applying  rule  where  entry  made  on  faith 
«f  original  survey  and  retracing  changed  lines. 

21  How.  248-261,  16  U  118,  MAOUIBE  v.  CABD. 

SyL  1  (V,  841).     Admiralty — Supplies  furnished  to  domestic  vessel. 

Approved  In  The  Sue,  137  Fed.  135,  arguendo. 
SI  How.  28T-290,  18  L.  36,  FOBD  v.  WILLIAMS. 

SyL  1  (T,  S44).     Principal's  suit  on  contract  in  agent's  name. 

Approved  in  Dennis  v.  First  Nat.  Bank,  33  Wash.  16S,  73  Pae.  1126, 
applying  role  where  client  dealt  with -only  one  member  of  firm  of  at- 

Syt  4  (T,  845).    Principal  may  show  agency  by  parol. 

Approved  in  In  le  Weisenberg,  131  Fed.  521,  parol  evidence  is  ad- 
mismble  to  show  that  joint  notes  signed  by  members  of  bankrupt 
partnership  are  in  fact  Arm  debts. 

21  How.  305-322,  16  L.  12S,  BEOWN  v.  HUQEB. 

Syl.  1  (V,  849),     Bemoval  of  snit  against  government  official. 

Approved  in  Wadsworth  v.  Boysen,  148  Fed.  780,  denying  federal 
jarisdiction  over  suit  to  enjoin  Indian  agent  from  obstracting  com- 
plainant in  prospecting  on  Indian  reservation. 

SyL  2  (T,  849).    Boundaries — Calls  for  natural  objects  control. 

Approved  in  Eleven  t.  Qunderson,  95  Minn.  254,  104  N.  W.  7, 
tallowing  rule. 

21  How.  322-331,  16  L.  165,  KENDALL  v.  WINSOB, 

Syl.  4  (V,  851).     Equity  protects  inventor  against  piracy. 
Distinguished  in  Jenner  v.  Bowen,  139  Fed.  563,  where  inventor 
made  and  set  ap  machine  for  customer  who  paid  for  it  and  sold  its 
product  as  intended,  use  was  public;  Eastman  v.  Mayor  etc.  of  New 
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York,  134  Fed.  8S2,  69  C.  C.  A.  028,  when  iuYentoi  of  impravement  In 
lire  engine  pumpa  hftd  device  placed  on  engine  of  which  be  was  en- 
gineer and  showed  it  to  maDufactnrers,  placing  device  by  Utter  oft 
other  engines  does  not  effect  pnblie  use. 

81  How.  343-S56, 16  L.  100,  McEINIiAT  t.  UOBBISH. 

Sjl.  1  (T,  852).    Admiialtj — Irrelevant  evidence  not  part  of  eaM. 

Approved  in  Barber  v.  Lockwood,  13i  Fed.  986,  applying  principle 
in  action  to  recover  damages  to  barge  earned  by  unsafe  condition  of 
wharf  at  which  she  was  moored. 

81  How.  356-366,  16  L.  130,  UNITED  STATES  v.  CITY  BANK  OP 
COLUMBUS. 

Byl.  1   (V,  854).     Bank  cashier's  acta  bind  bank. 

Approved  in  Hlsr  v.  Miller,  68  Kan.  268,  7S  Pae.  SO,  68  L.  B.  A. 
S52,  bank  cashier  cannot  paj  individual  debts  hj  entering  their 
amount  as  credit  on  passbook  of  creditor  who  keeps  acconnt  with 
bank;  Bank  v.  Wetwl,  58  W.  Va.  5,  50  S.  E.  888,  7  L.  B.  A.  (N.  S.) 
805,  cashier  of  bank  has  no  implied  power  to  receive  money  for  in- 
terest in  advance  on  note  owned  by  bank  and  agree  to  extend  tim* 
of  payment  and  tbos  discharge  indorser. 

Syl.  2  (T,  855).    Scope  of  bank  cashier's  duties. 

Approved  in  Commercial  Nat.  Bank  v.  First  Nat.  Bank,  9T  Tez. 
643,  80  S.  W,  604,  statement  by  president  of  national  bank  that  not« 
wbicb  was  in  fact  forged  was  properly  signed  by  purported  signer  does 
not  bind  bank. 

Syl.  4  (T,  8S6).    Validity  of  contracts  by  corporate  oSeera. 

Approved  in  Harrison  Co.  v.  State  Sav.  Bank,  127  Iowa,  245,  103 
N.  W.  122,  admisaiona  of  bank  cashier  as  witness  in  action  to  wbieb 
bank  not  party  are  inadmiBeible  against  bank  in  action  against  it. 


Syl,  3  {V,  858).    Collision — Change  of  course  by  schooner  in  perO. 

Approved  in  Brigham  v.  Luckeoback,  140  Fed.  332,  schooner  sailing 
close-hauled  and  privileged  over  tug  approaching  on  croESing  couraa 
not  in  fault  for  collision  though  she  keeps  course. 

21  How,  389-300,  18  L.  143,  BALLANCE  v.  FORSYTH. 

Syl,  1  (V,  862).    Consent  cannot  give  jurisdiction. 

Approved  in  Clark  v.  Doerr,  143  Fed.  961,  time  within  which  writ 
of  error  must  be  sued  out  under  Comp.  St.  1901,  p.  54T,  cannot  be  ex- 
tended by  agreement;  Wedd  v.  Cates,  15  Okl.  606,  82  Fac.  B09,  agree- 
ment of  parties  in  general  appearance  of  defendant  dosa  not  confer 
jariadietion  on  supreme  court  over  action  to  review  district  jodg* 
ment  eonuneuced  after  expiration  of  statutory  time. 
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81  How.  390-391,  18  L.  81,  MASON  t.  GAMBLE. 

87I.  1  (T,  862).    Writ  of  error  in  rerenne  euei. 

Approved  in  Thomaa  t.  Lincoln  Connty,  41  Waah.  152,  S3  Pae.  1ft, 
roeovety  of  jadgment  againat  county  in  suit  to  recover  (64.56  taxea 
pnid  on  alleged  erroaeooa  SBseiament  of  tract  miatakingljr  aaaeaaed 
>■  containing  more  land  than  it  in  fact  conttkined,  ii  not  anit  involv- 
ing legality  of  tax  within  atatate  permitting  appeal  to  aupreme  court. 


87I.  1  (T,  86S).    Agreement  for  mortgage  is  binding. 

Approved  in  Harrigan  v.  Gilchrist,  121  Wb.  361,  99  N.  W.  981,  im- 
perfect attempt  to  make  mortgage  gives  priority  in  creditors'  suit. 

SjL  4  (V,  866).    Corporation  may  ssll  property.* 

See  notes,  111  Am.  St.  Bap.  323;  103  Am.  St.  B«p.  591. 
81  How.  441-446,  10  L.  184,  PEAECB  v.  MADISON  ETC.  B.  B.  CO. 

Syl.  1  {V,  8T0).    Ballroad  cannot  mn  atearoers. 

Approved  in  State  v.  CanadUn  Pac.  By.  Co.,  100  Me.  206,  80  AtL 
902,  construing  Pub.  Laws  1901,  c.  145,  p.  160,  relating  mileage  ap- 
portionment for  purposes  of  taxing  railroads;  West  etc.  B.  B.  Co.  v. 
Bine  Bidge  etc  Co.,  102  Md.  329,  111  Am.  St.  Bep.  371,  62  Atl.  355, 
S  U  B.  A.  (N.  S.)  887,  holding  void  contract  whereby  railroad  guar- 
antee payment  of  interest  and  dividends  on  bonds  and  stock  of  hotel 
company  along  its  line, 

Syl.  8  (T,  871).    Corporation  cannot  vary  from  charter  objects. 

Approved  in  Anglo-American  I<Bad  etc.  Co.  v.  Lorot>ard,  132  Fed. 
742,  68  C.  C.  A.  89,  under  Missouri  atatutea  trust  company  cannot 
purchase  all  stock  of  another  corporation  for  purpose  of  controlling 
ita  management;  In  re  8.  P.  Smith  Lnmber  Co.,  132  Fed.  622,  corpora- 
tion chartered  for  purpose  of  buying  and  selling  building  materials 
cannot  bind  itself  aa  guarantor  for  performance  of  building  contract 
by  another;  Sturdevant  Bros,  ft  Co.  v.  Farmers'  etc.  Bank,  69  Neb. 
£25,  95  N.  W.  821,  banking  corporation  not  liable  on  replevin  bond 
ezeeoted  in  its  name  by  cashier;  Hugenot  Mills  v.  Jempson,  68  S.  C. 
386,  102  Am.  St.  Bep.  673,  47  S.  E.  SSS,  where  corporation  which 
formed  partnership  with  individual  contracted  to  sell  defendant  goods 
purchased  in  part  with  its  funds,  defendant  in  suit  by  corporation  in 
own  right  and  as  assignee  of  partner  for  breach  of  contract  cannot 
plead  -partnership  as  ultra  vires.    See  111  Am.  St.  Bep.  312,  note. 

Syl.  3  (V,  874).     Corporations  cannot  consolidate  without  charter 

Approved  in  Jones  v.  Missouri-Edison  Electric  Co.,  13S  Fed.  156, 
consolidation  of  corporations  under  Mo.  Bev.  St.  IS99,  g  1334,  not  in- 
validated by  fact  that  one  of  corporations  was  itself  created  by  prior 
•onsolidatiOB. 
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21  How.  463-006  Notee  oa  U.  8.  Beporti.  SZ9 

Byl.  4  (V,  874).    Biilroad'i  liability  for  nltr»  virei  notei. 
Approved  in  Anderaoa  t.  Wsr  Eagle  etc,  Min.  Co.,  S  Idkho,  803,  72 
PkC  674,  applying  nUe.    See  111  Am.  St.  Bep.  317,  note. 

21  How.  463-481,  16  L.  102,  CONTEBSE  t.  UNITED  STATES. 

Sjl.  3  (T,  8T0).    Compensation  of  officer  aetiug  for  other  dlatriet. 

Approved  in  State  t.  Grant,  12  Wyo.  11,  73  Pae,  473,  on  death  of 
governor  during  term  of  office  Beeretsry  of  State  i»  entitled  to 
gubernatorial  salary  ai  well  u  big  own,  for  acting  kb  goTemor. 

Distinguished  in  Finley  t.  Territory,  18  OU.  644,  73  Pae.  280, 
probate  judges  cannot  keep  fees  reoeiTed  for  serriees  u  such  judge*. 

81  How.  481-488,  16  L.  198,  FENN  t.  HOLMB. 

8yl.  £  (V,  8Biy.    Proceedings  at  law  and  in  equity. 

Approved  in  Mntnal  Life  Ins.  Co.  v.  BUir,  130  Fed.  974,  npholding 
snit  by  iDsurei  to  eaoeel  life  policy  for  fraad,  where  policy  provided 
for  settlement  by  issnance  of  annuity  contract  by  terms  of  whiob 
widow  was  to  receive  payments  for  twenty  years  and  if  she  died 
prior  to  tbat  time  her  children  to  receive  balance;  Anthony  v.  Bnr- 
row,  12S>  Fed.  790,  denying  federal  equity  jurisdiction  to  restrain  state 
officer  from  certifying  nomination  of  candidate  for  Congress. 

Byl.  3  (V,  881).    Equity— Following  state  practice. 

Approved  in  Illinois  Life  Ins.  Co.  v.  Newman,  141  Fed.  453,  denying 
federal  jnrisdictioti  to  enjoin  collection  of  state  tax;  In  re  E.  T. 
Eenney  Co.,  136  Fed.  456,  creditors  of  bankrupt,  who  before  bank- 
ruptcy assigned  claims  to  committee  in  trust  to  purchase  and  sell 
bankrupt's  property  for  benefit  of  asBignors,  cannot  prove  their 
equitable  interest  as  claims  against  bankrupt  estate. 

Syl.  4  (V,  882).    No  ejectment  till  patent  issues. 

Approved  in  Day  ▼.  Mouotin,  137  Fed.  764,  70  C.  C.  A.  190,  contract 
for  sate  of  land  requiring  vendor  to  furnish  abstract  showing  clear 
title  cannot  be  specifically  enforced  by  vendor  where  only  title  shown 
is  government  entry  without  final  proofs;  Surgbenor  v.  Banger,  133 
Fed.  457,  determining  rights  under  conveyance  by  purchaser  of  eon- 
cession  of  land  under  Mexican  colonization  law  before  selection  of 
land. 

81  How.  403-SOa,  16  L.  203,  LEA  ▼.  POLE  CO.  COPPEB  CO. 

Syl.  2  (T,  883).    Bona  fide  purchaser  from  patentee  protected. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  131  Fed.  678^ 
following  rule. 

Byl.  3  (V,  884).    Adverse  possession  as  notic«> 

See  104  Am.  St.  Bef.  345,  note. 
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337  Notes  on  U.  a  Bepoiti.  21  How.  600-578 

Sjl.  5  (Y,  S84).    Evidence — DecUrationa  bj  peraon  linee  deceBBed. 

ApproTed  in  WUlianiB  t.  UUea,  08  Neb.  478,  110  Am.  St.  Bep.  445, 
M  N.  W.  711,  spplying  nile  to  ihow  that  prior  will  was  revoked  b;- 
anbseqnent  lost  will. 

21  How.  fiOS-526,  10  L.  109,  ABLEUAN  t.  BOOTH. 

Bjl.  S  (V,  890).    ProeeM  not  effective  eztTsterritoriallj. 

Approved  in  Kibbler  v.  St.  Lonia  et«.  B.  Co.,  147  Te3.  8B0, 
foreign  corporation,  which  under  itate  laws  can  be  sued  in  state 
«oiins  only  in  counties  in  which  it  does  business,  is  not  suable  In 
federal  coart  in  state  nnleas  it  does  hnBiness  in  one  of  counties  of 
district;  In  re  Bailey,  10  Okl.  E97,  01  Pac.  023,  denying  habeas  corpus 
to  warden  of  Kansas  penitentiary. 


Bjt  8  (V,  B96).    Becitala  in  municipal  bonda. 

Distinguished  in  Knight  v.  Bhelton,  134  Fed.  438,  fact  that  speaker 
«f  house  of  Arkansaa  legislature  declaring  constitutional  amendment 
legally  adopted  on  canvass  of  vote  of  electorate  is  not  conelnsive. 

Syl.  3  (T,  607).    County  aid  bonda — Couclusivenesa  of  leeitala. 

Approved  in  Northwestern  Bav.  Bank  t.  CentreviUe  Station,  14S 
Ted.  85,  applying  rule  where  town  bonds  reclt«d  issuance  nnder 
Ulinoia  statute  authorizing  towns  to  borrow  money  for  highway  im- 
provements, and  that  supervisors  and  clerk  were  acting  under  author- 
ity of  highway  commiBsioners,  pursnant  to  popular  vote  authorizing 
bonds;  Marion  Water  Co.  v.  City  of  Uarion,  121  Iowa,  322,  OS  N.  W. 
888,  where  city,  authorized  to  construct  waterworlis,  adopted  ordinance 
granting  eompaoy  right  to  lay  mains  in  street,  providing  for  hydrant 
rentals  and  giving  company  right  to  collect  rents  from  consumers-,  and 
company  constructed  works,  city  cannot  defeat  hydrant  lentaU  by 
showing  ordinance  irregularly  drawn. 

SI  How.  648-572,  16  L.  211,  CHAUBEBLAIN  v.  WABD. 

ByL  10  (V,  900).     Steamera  mnst  have  vigilant  lookouts. 

Approved  in  The  Sitka,  132  Fed.  S04,  holding  atesmer  not  having 
wigilant  lookout  liable  for  collision  with  tug  and  tow  in  channel  of 
river;  The  Dauntless,  120  Fed.  7SS,  64  C.  C.  A.  243,  holding  steamer 
in  fault  for  collision  in  river  with  two  lannehes  made  fast  together, 
where  she  had  no  proper  lookout. 

21  How.  57B-578,  18  I*  221,  WHITE  t.  VEBMONT  ETC.  B.  B.  CO. 

SyL  8  (T,  013).    Holder  may  All  in  blank  in  bond. 

Approved  in  Qamble  v.  Rural  Ind.  School  Dist.,  132  Fed.  S81, 
nmnjcipal  bonds  aie  negotiable  where  name  of  payee  and  word 
■'order"  or  "bearer"  us  left  blank. 
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SI  How.  5S2-605  Notea  on  U.  8.  Beportg;  838 

21  How.  SS2-605,  Ifi  L.  226,  BABBEB  v.  BABBEB. 

Syl.  1  (T,  944).    Federal  juriadiction — Enforcement  of  alimony. 

Uodified  in  Iirael  t.  iHTtiel,  14S  Fed.  580,  decree  for  alimoDf  and 
coats  aupports  action  in  another  in  bo  far  as  it  ia  (or  sum  due  at  time 
of  reodition  and  which  ia  absolntelj  awarded  bnt  not  with  respect  to 
futnre  payments  provided  therein. 

DiBtinguished  in  De  La  Bama  t.  De  La  Rama,  201  V.  S.  307,  308,  50 
L.  767,  26  Sup.  Ct.'  489,  upholding  appellate  jurisdictioD  to  review 
Philippine  divorce  decree  awarding  alimony  and  property  in  excesa  of 
JDrisdictional  amoant. 

Syl.  3  (V,  915).    EiUblishmeat  of  new  domicile  by  wife. 

Approved  in  Haddock  v.  Haddock,  201  V.  S.  571,  583,  50  L.  870, 
875,  26  Sup.  Ct.  S25,  mere  domicile  within  state  of  one  party  to 
marriage  doei  not  give  courts  of  that  state  jurisdiction  to  render 
divorce  decree  enforceable  in  other  states  against  nonappearing,  non- 
resident defendant  served  by  pabUcationi  Toledo  Traction  Co.  v.  Cam- 
eron, 137  Fed.  56,  60  C.  C.  A.  28,  where  father  and  mother  of  infant 
plaintiff  are  divorced  and  his  cnstody  awarded  to  mother,  her  domicile 
and  place  of  citizenship  govern  feder&l  jurisdiction  of  action  by  in- 
fant.    See  109  Am.  St.  Bep.  259,  267,  note. 

Syl.  4  (V,  916).    Suit  6n  foreign  alimony  decree. 

Approved  in  Harding  v.  Harding,  198  V.  S.  339,  49  L.  1076,  £5 
Sap.  Ct.  679,  decree  in  favor  of  wife  in  sait  for  separate  maintenance 
under  Illinoia  statute  is  conclusive  on  husband  in  California  courts  on 
issue  whether  same  separation  constitutes  desertion  on  her  part;  Israel 
V.  Israel,  130  Fed.  240,  upholding  federal  jurisdiction  over  action  on 
decree  for  weekly  alimony  as  to  amount  due  thereon  at  time  of  ac- 
tion; Wagner  v.  Wagner,  26  B.  I.  27,  S7  AU.  1059,  65  L.  B.  A.  816, 
upholding  action  of  debt  based  on  decree  for  alimony  rendered  by 
court  of  another  state.    See  102  Am.  St.  Bep.  704,  note. 

Distinguished  in  Leyland  v.  Leyland,  186  Mass.  422,  71  N.  E.  795, 
where  wife  of  minor  under  guardianship  has  obtained  decree  of 
divorce  and  alimony  prior  to  settlement  of  guardian's  account  on 
husband's  attaining  majority,  she  cannot  appeal  from  settlement  of 
account;  dissenting  opinion  in  Haddock  v.  Haddock,  201  TS.  S. 
611,  SO  L.  887,  26  Sop.  Ct.  525,  majority  holding  mere  domicile  within 
one  state  of  one  party  to  marriage  does  not  give  courts  of  that  state 
jurisdiction  to  render  divorce  decree  enforceable  in  other  states 
against  nonappearing    Donresident  defendant  served  by  publication. 


sdbvCoOgIc 


XXII  HOWARD. 


22  How.  28-45,  16  L.  360,  EMEBSON  v.  SLATEB. 

Syl.  1  (V,  919).    Changing  written  contract  by  parol  agreemeBi. 

Approved  in  McConathy  t.  Lanham,  116  Ey.  740,  76  8.  W.  S36, 
pBTol  agreement  for  extension  of  time  for  payment  under  written 
contract  for  Bale  of  mineral  rights  is  void;  Taylor  v.  Pinnigan,  189 
Mass.  574,  78  N.  E.  205,  2  L.  E.  A.  (N.  S.)  973,  oral  modification  of 
lease,  eonsitting  of  promise  by  landlord  to  provide  additional  means 
of  egreea  from  demised  premises  so  as  to  make  them  comply  with 
statute,  is  valid  if  founded  on  good  conaideration. 

SyL  2  (V,  919).     Statute  of  frandn — Answering  for  other's  debt. 

Approved  in  Pratt  v.  Piehwild,  121  Iowa,  849,  96  N.  W.  109S,  fol- 
lowing rule;  Taylor  v.  Finnigan,  189  Uasc.  575,  76  N.  E.  205,  2  L. 
B.  A.  (N.  B.)  973,  oral  modification  of  lease,  conaisting  of  promise  by 
landlord  to  provide  additiohal  means  of  egress  from  demised  prem- 
ises so  aa  to  make  them  comply  with  statute,  is  valid  if  founded  on 
good  consideration;  McCormick  t.  Johnson,  81  Mont.  270,  78  Pac.  502, 
promise  by  partner!  to  pay  existing  debt  of  corporation  to  another 
in  consideration  of  such  other  giving  them  agency  for  lala  of  his 
coal,  need  not  be  in  writing;  Chicago  etc.  B.  Co.  v.  Brown,  70  Neb. 
700,  97  N,  W.  1040,  uncertainty  as  to  which  of  two  persons,  both 
denying  liability,  is  liable  for  fixed  debt,  is  sufficient  consideration 
for  compromise  between   one  of  parties  and  creditor. 

22  How.  46-48,   16  L.  285,  OVBETON  v.   CHEEK. 

Syl.  1  (V,  920).    Seal  necessary  to  writ  of  error. 

Distinguished  in  Kipp  v.  Burton,  29  Mont.  102,  101  Am.  St.  Bep. 
544,  74  Pac.  ,87,  63  L.  B.  A.  325,  under  Act  1899,  p.  145,  §  2,  sale 
under  execution  defective  by  reason  of  absence  of  seal  was  validated 
by  act  without  amendment. 

22  How.  4S-56,  16  L.  269,  NELSON  ▼.  LELAND. 

8yl.   1   (V,  921).     Supreme  court — District  court's  Jurisdiction. 

Approved  in  Miltimore  v.  Hoffman,  125  Wis.  563,  104  N.  W.  842, 
under  Rev.  St.  1898,  g  3769,  where  appeal  was  properly  perfected 
from  justice's  judgment,  on  which  justice  had  no  jurisdiction,  it  is 
duty  of  circuit  court  to  dismiss  action. 

22  How  96-lU,  16  L.  323,  BANK  OP  PITTSBUEO  v.  NBAL. 

Byl.  1  (V,  825).     Authority  to  fill  blanks  in  note. 

Approved  in   Mechanics'   Bank   v,   Chardavoyne,   69   N.   J.  L.   259, 

101  Am.  St.  Bep.  701,  55  Atl.  1081,  following  rule;  Thread  v.  Quer- 

[339] 
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22  How.  129-214  Note*  on  U.  8.  Beporti.  340 

nigtr,  lis  !«.  246,  36  So.  981,  where  holder  of  note  wcnred  by  mort- 
ga^  left  for  eBfekeepiag  with  motftTj  who  sold  it  and  mortgaged 
property  w^a  sold  bjr  owner  who  deposited  in  conrt  aroonnt  eufBeient 
t«  pay  note,  pnrchuer  from  notary  waa  entitled  to  jndgment  on  note; 
MerehanU'  etc.  Bank  v.  Ohio  Talley  ete.  Co.,  S7  W.  Ya.  630,  50 
8.  E.  882,  70  L.  B.  A.  312,  bank  diieounting  note  in  handa  of  agent 
with  knowledge  of  agency  and  with  notice  that  agent  waa  to  nsa 
proeeedi  for  peiaonal  an  eannot  recover  of  priscipaL 


22  Eow.  12S-132,  18  L.  2H,  BOACH  T.  CHAPMAN. 

BjL  1   (V,  928).    Shipbnilding  contract  not  maritime. 

Approved  in  The  Wiooebago,  141  Fed.  949,  fact  that  Tessel  nb- 
ject  to  atatDtory  lien  for  labor  or  materiali  under  itate  atatute  baa 
bean  enrolled  and  engaged  in  inteiatate  commerce,  doea  not  affect 
jurisdiction  of  Ctate  conrt  over  suit  to  enforce  atatntory  liens; 
Delaney  ete.  Co.  t.  The  Winnebago,  142  Iilicb.  SS,  105  N.  W.  G29,  up- 
holding Comp,  Lawa  1807,  |  10,789,  creating  lien  tor  materiala 
fnmiahed  for  original  conatmction  of  ahipa  and  providing  for  en- 
forcement of  lien. 

Syl.  2  (V,  930).    Federal  eonrta— State  law  giving  lien. 

Ai^roved  in  The  San  Bafael,  141  Fed.  280,  itate  atatnte  limiting 
time  within  which  liens  on  vesiels  given  thereby  mnat  be  enforced 
dees  not  affect  admiralty  jurisdiction  to  enforce  lien  given  by  general 
maritime  law. 

22  How.  193-214,  16  Ij.  306,  LYTLE  ▼.  ABEAN8AS. 

Syl.  3   (T,  934).     Fraud — Beview  of  land  of&ee  deeisiona. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  TT,  8 
339,  SO  L.  500,  20  Sup.  Ct.  282,  bona  flde  holder  of  standing  timbei 
from  holders  of  receiver's  final  receipts  for  land  entered  nnder  timbei 
act  eannot  on  avoidanee  of  patents  for  fraud  of  enttyman,  b«  re 
quired  to  account  to  government  for  timber  cat  in  reliance  on  par 
chase;  Estea  v.  Timmons,  109  U.  B.  39S,  50  li.  244,  26  Sup.  Ct.  85 
perjury  on  hearing  before  Land  Department  of  eontsst  over  entrj 
under  homestead  laws  is  not  ground  for  equitable  relief  againsi 
department  decision;  lie  Ifarehel  v.  Toegarden,  133  Fed.  827,  part} 
attacking  patent  for  mistake  of  fact  mnst  plead  and  prove  evidenci 
before  department  from  which  mistake  reaulted,  particular  miataki 
made  and  the  way  in  which  it  occurred. 

Distinguished  in  Estea  v.  Timmons,  12  Okl.  543,  73  Pae.  305,  refna 
ing  to  review  determination  of  land  department  and  declare  trus: 
where  only  allegation  touching  fraud  is  that  some  of  witneasei 
before  department  testified  falsely. 
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8U  NotM  on  U.  S.  Beporta.  £2  How.  214-209 

£2  How.  8U-216,  18  L.  238,  BONDIES  v.  SHERWOOD; 
Syl.  1   (V,  93S).     Salv&ge — Repudiation  of  eontr&et. 
Approved  in  The  IfTrtle  Tunnel,  146  Ted.  32a,  tog  eontruting  to 

flo&t  knd  deliver  stranded  ahip  at  certain  pott,  which  fails  to  do  bo, 

eannot  rMover  lalvage  for  ita  eSorta  ai  result  of  wliieh  ship  floated 

bj  tide  and  reacued  hy  other  veaaela. 

22  How.  217-225,  16  L.  240,  CHAFFEE  v.  BOSTON  BELTINO  CO. 

BjL  1   (V,  936).    Repair  of  patented  machine  bj'  purchaser. 

Approved  in  National  Cash  Reg,  Co.  t.  Grobet,  148  Fed.  387, 
where  complainant  lold  two  cash  legiaters  which  were  alike  except 
that  one  contained  printing  device  not  attached  to  other,  and  defend- 
ant took  oft  printing  device  and  attached  it  to  other,  there  wai  do 
infringement;  Wagner  Typewriter  Co.  v.  Webster  Co.,  144  Fed.  410, 
415,  determining  right  to  replace  ribbon  and  ipool  for  typewriters. 

IHatingniahed  in  Morrin  v.  Robert  etc  Works,  13S  Fed.  73,  holding 
reeonstructioB  of  generating  tubes  in  iteam  generator  to  be  infringe- 
ment 

22  How.  227-244,  16  L.  E43,  8INN0T  v.  DAVENPORT, 
B7L  1  (V,  937).  State  navigation  acts  conflicting  with  federaL 
Approved  in  Jacobson  v.  Massachusetts,  197  IT.  B.  25,  49  L.  649,  25 
Sop.  Ct.  358,  upholding  Mass.  Rev.  Laws,  a.  75,  j  137,  authorizing 
eorapulsorT'  vaceinatioD ;  Dobbins  v.  Los  Angeles,  195  U.  8.  237,  49 
li.  176,  25  Sup.  Ct.  18,  holding  void  ei^  ordinance  narrowing  limits 
within  which  gasworks  may  be  erected  where  it  included  works  in 
process  of  erection  under  prior  ordinance,  where  change  in  limits  not 
demanded  hj  public  welfare;  Northern  Securities  Co.  v.  United  States, 
193  U.  a  336,  348,  48  L.  700,  704,  24  Sup.  Ct.  436,  combination 
by  rtoekholden  in  two  competing  interstate  railroads  to  form  stock' 
holding  corporation  to  acquire,  in  exchange  for  own  stock  controlling 
interest  in  stock  of  each  road,  violates  anti-tmst  act  of  ISM;  Crescent 
Liquor  Co.  v.  Piatt,  14S  Fed.  898,  holding  Acts  W.  Ta.  1B03,  p.  130, 
e.  40,  prohibiting  delivery  of  liquor  by  agent  to  unlicensed  person 
void  as  applied  to  interstate  shipments;  Hagan  v.  City  of  Richmond, 
104  Va.  732,  3  L.  R.  A.  (N.  S.)  1120,  52  S.  B.  389,  local  authorities 
may  keep  navigable  waters  unobstructed,  where  war  department  does 
not  remove  obstructions.     See  103  Am.  St.  Rep.  869,  note. 

22  How.  256-269,  16  L,  313,  KIMBO  v.  BULLITT. 
SyL  2    (T,  940).    Trading  partnership's  bill  of  exchange. 
Approved  in  Uarsh  v.  Wheeler.  77  Conn.  453,  454,  59  Atl.  411,  Arm 

engaged  in  making  plumbing  contracts  and  piirchaslug  and  selling  flz- 

turea,  though  it  has  no  stor^  is  trading  partnership,  psitners  of  whick 

may  bind  firm  1^  note. 


sdbvCoOgIc 
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Sjl.  9  (V,  941).    Aeeommod&tioii  acceptors  of  partnership  paper  for 

Approved  in  Union  Nat.  Bank  t.  NeiU,  149  Fed.  714,  717,  where 
note  when  praaented  for  discount  was  signed  on  face  bj  three  peraona, 
fact  that  name  of  partnership  eabiequently  adjudged  bankrupt  Bp< 
peared  as  second  signer  not  notice  that  firm  signed  onlj  U  lurety. 

22  How.  270-273,  16  L.  337,  CLABK  t.  BOWiai. 
S7I.  1  (V,  941),    Effect  of  annnlmeiit  of  eompromiae. 
See  100  Am.  St.  Bep.  429,  note. 

■82  How.  290-293,  16  L.  342,  YTUBBIDE'8  BXECUTOBS  r.  UNITED 
BTATEa 

87I.  1  (Y,  943).    Notice  of  appMl  maDdator^, 

Approved  In  Todd  v.  Peterson,  13  W70.  522,  81  Pac  SSI,  wbere  mo- 
tion for  new  trial  wu  not  filed  with  clerk  within  time  required,  by 
mere  inadvertence,  court  conld  not  at  eubseqnent  term  direct  filing  of 
motion  nuns  pro  tunc. 

(T,  943,)  MiEcellaneona.  Cited  in  Ue^ers  t.  United  States,  S  Okl. 
185,  48  Fae.  189,  to  point  that  land  department  maj  prescribe  rules 
governing  proceedings  instituted  to  obtain  title  to  public  land. 

22  How.  318-330,  16  L.  370,  EEPELD  v.  WOODFOLK. 

S7I.  8  (V,  944),     Conveyance  and  payment  of  price  eoirelative. 

Approved  in  Williams  v.  Neely,  134  Fed.  S,  69  L.  B.  A.  23S,  67  C. 
C.  A.  171,  partial  failure  of  eonsideration  resulting  from  defect  of 
title  is  good  defense  pro  tanto  to  action  bj  vendor  on  purchase  money 
note   where   vendor   covenanted   against   encumbrances. 

8yL  3   (V,  945).     Agreement  for  warranty  deed— Bemedy, 

DiBtinpiished  in  Williame  v.  Neely,  134  Fed.  10,  69  L.  B.  A.  232, 
67  C.  C.  A.  171,  enjoining  aetion  at  law  on  purchase  money  note  where 
vendor  covenanted  against  encumbrances  and  there  was  defect  in  titles 

22  How.  330-334,  16  L.  24B,  WABD  v.  THOMPSON. 

SyL  1   (V,  945).    Admiralty — Accounting  for  profits  of  TesseL 

Cited  in   The   Clifton,   143   Fed.   463,  arguendo. 

Distinguished  in  The  Emma  B.,  140  Fed.  771,  upholding  admiralty 
Jurisdiction  to  decree  acconntiag  as  incidental  to  suit  for  partition  of 

Syl.  2  (V,  946).    Who  are  partners. 

Approved  in  Burton  v.  United  States,  142  Fed.  62,  where  (n  execu- 
tion of  joint  enterprise  one  partner  deposits  noomailable  circular  in 
mail  with  knowledge  of  other,  latter  causes  circular  to  be  so  deposited 
within  meaning  of  Bev.  St.,  i  3893;  Rector  v.  Robins,  74  Ark.  442,  8S 
B.  W.  669,  holding  erroneoua  instructions  that  if  defendant  agreed  ta 
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perfonn  lervicea  for  firm  iDd  to  receive  one-third  of  profits,  but  to 
-contribute  nothing  to  firm,  he  ms  not  partner. 

22  How.  341-353,  18  L.  260,  BEY  y.  SIMPSON. 

Sjl.   I    (T,  946).    Indorsor  before  deUvery. 

Approved  Id  Eeyser  v.  Warfield,  100  Mi  80, 59  Atl.  190,  and  KeyBer 
T.  Warfield,  103  Md.  167,  68  Atl.  218,  botb  holding  where  plaintiff 
«nd  intestate,  prior  to  delivery  of  iiot«  executed  by  corporation  to  bank 
for  diacoont,  and  before  name  of  payee  had  been  written  therein  in- 
dorsed note,  they  became  joint  makers. 

22  How.  352-364,  16  L.  340,  JBTEB  r.  HEWITT. 

SyL  2  (T,  949).    Following  slate  law. 

Approved  ip  City  of  Saflance  v.  UcQonigale,  190  Fed.  69T,  following 
■tate  decision  to  effect  that  city  by  accepting  performance  and  itseU 
performing  water  contract  for  several  years  estopped  to  question  its 

■.  C0MMI8SI0NEBS  OP 

Syl.   1    (V,   949).     Contracts — Bailroad   aid   mbseription. 

Approved  in  Farmers'  Loan  etc  Co.  v.  Sioux  Falls,  131  Fed.  912, 
onder  South  Dakota  constitution  as  amended  in  1902,  city  conld  not 
issue  water  bonds  on  note  taken  before  amendment  under  statute  pro- 
viding that  majority  of  electors  should  be  determined  by  vote  for 
mayor  at   preceding  city   election. 

22  How.   392400,   16  L.   353,  UNITED  STATES  v.   TESCHMAKEB. 

Syl.  1  (V,  9S4).    Mexican  archives  as  evidence. 

Approved  in  Sprinkle  v.  United  States,  141  Fed.  820,  admitting  rules 
«t  Internal  Bevenue  Department  in  prosecution  for  defrauding  gov- 
ernment  of   tax   on   distilled   liquors. 

22  How.  422-435,  16  L.  387,  THOMPSON  v.  LESSEE  OP  CABBOLL. 

Syl.   1   (V,  956),     Tax  sale  of  lands — Exhaustion  of  personalty. 

Approved  in  Hadley  v.  Hadley,  114  Tenn.  171,  87  8.  W.  254,  up- 
lioldiag  Acts  1897,  c.  1,  p.  5,  as  enacted  in  1899,  1901,  1903,  under 
which  lien  for  taxes  assessed  to  life  tenant  attaches  to  interest  of  re- 
mainderman. 
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2S  How.  14-28,  IB  L.  474,  LAWEENCB   T.   TDCKEB. 

8yl.  14   (It,  962).     Parol  to  explain  mortgage. 

Approved  io  HoIlBjr  v.  Cnrry,  5S  W.  Va,  75,  112  Am.  St.  Eep.  918.  51 
8.  B.  137,  equitable  mortgage  containing  elaiue  that  it  is  to  secure  tc 
peraan  named  payment  of  irhaterar  mm  maj  be  due  on  lettlemcnt 
■ufflcientlj  deieribea  debt. 

23  Eow.  S8-4S,  16  L.  412,  BICHABDSON  t.  GODDARD. 

Syl.  2  (T,  M4).    Shipping — Delivery  to  eonaignee. 

ApproTea  in  Vaughn  v.  New  York  etc.  B.  B.  Co.,  27  B.  I.  237,  fil 
At).  OQS,  where  carrier  permita  eoneiguee  to  open  cars  after  thej  an 
on  ipur  track  and  remOTe  part  of  contents  and  put  own  locks  on  cars 
carrier'!  liability  is  terminated.    See  97  Am.  St.  Bep.  89,  note. 

23  How.  49-6S,  16  L.  S34,  OELBICH  t.  FOBD. 

Syl.   2    (T,   966).     Custom   to   vary   written   contract. 

Approved  in  Koore  v.  United  States,  IM  U.  8.  166,  49  L.  433,  2! 
Sup.  Ct.  202,  custom  between  shippers  and  ship  owners  at  San  Fnut' 
Cisco  requiring  consignee  to  designate  berth  for  discharge  of  cargt 
does  not  prevail  over  contract  for  delivery  at  wharf  in  Honolulu;  Knit 
ting  Mills  V.  Guaranty  Co.,  137  N.  C.  570,  50  8.  B.  306,  70  L.  B.  A 
167,  indemnity  bond  cannot  be  modified  by  extrinsic  evidence  of  pre 
liminary   negotiations, 

Syl.  3    (T,   907).     When   parol  admissible  to   explain  writing. 

Approved  in  Lillard  v.  Kentucky  DiatiUeriee  etc.  Co.,  134  Fed.  1S2 
67  C.  C.  A.  74,  applying  rule  to  evidence  of  usage  in  reference  to  feed 
ing  cattle  with  distillery  slop;  Kalamazoo  Corset  Co.  v.  Simon,  12£ 
Fed.  145,  146,  usage  that  in  sales  of  jab  lota  of  goods,  buyer  is  not 
obligated  if  variation  in  quantity  delivered  is  considerable,  not  ap 
plicable  where  contract  recited  that  proportion  in  sixes  was  nearly  per 
feet. 

Syl.  5  (T,  967).    Principal^  smt  on  agent's  contract 

Approved  in  In  re  Weisenberg,  131  Fed.  521,  parol  evidence  is  ad 

misaibte  to  show  that  joint  notes  signed  by  members  of  bankrupt  firm 

ate  in  fact  firm  debta. 

[344] 
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ByL  3  (T,  M9),    Poblie  gnnte  Mutnied  sgaiiut  grantee. 

Approved  if  Enozrille  Water  Co.  v.  Enoxville,  200  U.  3.  35,  90  L. 
359,  26  Sup,  Ct.  224,  municipal  grant  of  waterworki  franchise  doee 
not  devest  mnnicipali^  of  power  to  eoastniet  its  own  STetem;  Story 
V.  Woolverton,  31  Mont.  354,  8SS,  78  Pae.  500,  construing  2S  StaL 
748,  granting  to  Ifontana  section  of  land  of  farmer  military  reserva- 
tion with  reference  to  water  rights. 


Byl.  2  (T,  B71).    E^ity  jnriedietion  over  ezecotora  aa  trnitee. 

Approved  in  Scbunneier  t.  Connecticut  etc.  Ins.  Co.,  137  Fed.  47, 
4t  C.  C.  A.  2S,  upholding  federal  jurisdiction  over  equity  auit  to  per- 
mit presentation  of  and  allow  claim  against  estate  of  decedent  after 
time  limited  1^  order  of  Minnesota  court  and  within  eighteen  months 
provided  by  etatnte;  dissenting  opinion  in  Moore  v.  Fidelity  Trust 
Co,  13S  Fed.  1000,  majority  holding  where  lurviving  partner  was  one 
of  eieenton  of  estate  of  deeeaaed  partner,  which  wae  being  adnunia- 
tered  upon,  bill  by  diatribatee  onder  will  to  compel  aceonnting  ty 
aorviving  partner  not  maintainable  in  federal  court. 

SyL  3  (V,  072).    Insolvency  court's  jurisdiction,  when  esdasivo. 

DistiDguisbed  in  United  States  v.  Bitter  Boot  Development  Co.,  200 
n.  S.  470,  SO  L.  062,  20  Sup.  Ct.  31S,  denying  equitable  relief  for 
wTongfnl  convenion  of  timber  from  public  domain  where  one  of  de- 
fendant! is  executrix  of  principal  wrongdoer  whose  estate  is  insolvent 

Syl.  4  (T,  073).  Discovery  of  assets  of  insolvent  sur«y  for  ex- 
ecutor. 

Approved  in  Ilncke  v.  Bundriek,  72  Kan.  187,  83  Pac.  40S,  sale  of 
testator's  realty  to  surety  on  executor's  bond  under  probate  order  pro- 
cured through  executor's  fraud  set  aside  at  suit  of  devisee  though 
sorety  innocent. 

38  How.  117-132,  16  L.  436,  PENNOCK  v.  COE. 

SyL  1  (T,  973).    Mortgage  of  after-acquired  property  valid. 

Approved  in  Fisher  v.  Zollinger,  149  Fed.  57,  taking  possession  of 
after-aeqnired  property  by  mortgagee  within  four  months  of  mort- 
gagor's bankruptcy  does  not  create  lien  nor  operate  as  preferential 
transfer  vrithin  Bankr.  Act,  1S9B,  f  60a;  Johnson  v.  Donohue,  113 
Tenn.  450,  83  S.  W.  361,  where  insolvent  prior  to  bankruptcy  assigned 
right  to  receive  certain  funds  from  railroad  accruing  under  contract 
together  with  after-accruing  funds,  in  consideration  of  pre-existing 
debt,  assignee  entitled  to  accruing  funds,  thougb  at  time  of  asaignment 
debtor's  right  thereto  was  contingent     Bee  99  Am.  St.  Bep.  253,  259, 
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23  How.  149-167,  16  L.  818,  BENJAMIN  t.  HILLAIID. 

8jl,  3  (V,  B78).    Change  of  untraet  diieharging  mrs^. 

Approved  in  Oroendyke  v.  UnigraTS,  123  Iowa,  530,  99  N.  W.  14 
vhere  defendant  gnanateed  pajment  onder  contract  whereby  plai 
tiff  8oId  tnine  for  whicb  notei  given  payable  in  October  and  Novsrabt 
and  part  of  twine  being  inferior  waa  returned  and  credit  given  thei 
for,  guarantor  not  relieved;  Segari  v.  Mazcei,  116  lA.  1031,  41  So.  24 
mere  cliangs  in  nte  of  dwelUng-honse  from  one  place  to  another 
•ante  iquaTe  does  not  diBcharge  niruty, 

Byl.  5  (V,  878),     Damagei  for  deUciency  in  machinery. 

Approved  in  American  China  Dev.  Co.  v.  Boyd,  148  Fed.  E71,  alloi 
ing  pBMpective  damages  eonsieting  of  nnpaid  contract  price  for  di 
charga  of  servant  before  expiration  of  term;  Thomas  China  Ce. 
C  W.  Baymond  Co.,  136  Fed.  28,  67  C.  C.  A.  629,  under  contra 
for  sale  of  machinery  whereby  seller  agreed  to  replace  parts  breahii 
through  defeeta,  buyer  conld  remedy  defects  or  procure  new  parts  fro 
others  and  charge  seller  with  eost  under  general  warranty. 

23  How.  167-170,  16  L.  410,  OGDEN  v.  PABSONa 

8yl.  1  <y,  979).    Subjects  of  expert  evidence. 

Approved  in  Hamann  v.  Milwaukee  Bridge  Co.,  127  Wit.  S6S,  1( 
N.  W.  108S,  opinion  evidence  ■■  to  whether  particular  manner  < 
moving  heavy  machine  from  car  to  building  waa  proper,  is  ineompeteo 

23  How.  172-190,  16  L.  434,  CASTLE  v.  BULLAED. 
Syl,   1    (V,  979).     Peremptory   nonsuit   by   circuit   court 
Distinguislied  in  PaAs  t.  Southern  By.  Co.,  143  Fed.  278,  and  Hun 
V.  McNamee,  141  Fed.  294,  both  holding  where  voluntary  nonsuit  pe 
mitted  by  state  practice,  it  is  dieeretionery  with   federal  court  to   r 
fuse    nonsuit   after   conclusion   of   plaintifF's   testimony   and   after   d 
reeling  verdict  for  defendant. 
Syl.  3    (V,  980).    Evidence  of  other  similar  fraudulent  acta. 
Approved  in  Exchange  Bank  t.  Moss,  149  Fed.  344,  where  conspirai 
to  defraud  covered  long  period  of  time,  evidence  of  acts  of  defendant 
cashier   as   to   similar   transactions   teudiug   to   show   defendant's   coi 
pllcity     is   admissible;    Brooks    v.    United    SUUs,    146    Fed.    231,    i 
prosecution  for  using  mails  to  defraud  letters  otlier  than  those  in  ii 
dictment    purported    to    be    by    defendant 's    company   are    admissibU 
Olson  V.  United  States,  133  Fed.  854,  67  C.  C.  A.  21,  under  indie 
meut  to  swindle  government  out  of  laud  by  means  of  illegal  eatr; 
evidence  of  other  similar  entries  is  admissible. 

SyL  5   (V,  981).     Circumstantial  evidence  never  irrelevant 
Approved  in  Bryan  v.  United  States,  133  Fed.  500,  66  C.  C.  A.  36! 
in  prosecution   for   uttering  counterfeit   five-cent   pieces,   where  it   : 
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shows  that  defendant  passed  such  pieeeH,  avidsDce  of  finding  of  mold 
for  nuking  twentj-five-cent  pieces  in  his  poBBBsaion  ia  admiasible. 

SyL  6  (V,  982).    Liability  of  partners  for  firm's  fraud. 

Approved  in  In  ra  Hardie,  143  Fed.  608,  materiallj  false  state- 
ment in  writing  made  hj  partner  in  course  of  buying  goods  for  por- 
pOM  of  obtaining  credit,  deb&n  otliBr  partner  from  discharge  in  bank- 
ruptcy. 

23  Eow.  180-200,  16  L.  484,  BEAUBIEN  t.  BEAUBIBN. 

SyL  4  (V,  083).    Time  of  diseofery  of  fiand  most  be  alleged. 

Approred  in  Sueceaaion  of  Dauphin  (Choppin  v.  Dauphin),  112  Ia, 
140,  3<  8o.  300,  mere  general  statement  that  dioeoveiy  of  fraud  made 
within  year  is  insufficient  to  annul  judgment. 

.  PHII/- 

8yL  1  (V,  0S4).    Admiralty  jurisdiction  in  tort. 

Approved  in  United  States  t.  Erans,  105  U.  8.  365,  49  L.  237,  25 
Sap.  Ct.  46,  upholding  admiralty  jurisdiction  over  libel  in  rem  against 
veasel  for  colliding  with  beacon  standing  in  water  though  built  on 
piles  driven  into  bottom;  Bowers  Hyd.  Dredging  Co.  v.  Federal  Con- 
tracting Co.,  14S  Fed.  294,  upholding  admiral^  jaiisdictbn  over  suit 
to  recover  hire  of  dredge  intended  to  operate  afloat,  though  dredge 
temporarily  used  for  a  partly  land  transaction. 

(Y,  084.)     Miscellaueons.    Cited  in  The  Cumberland,  135  Fed.  236. 

23  How.  220-235,  16  L.  442,  DEEMOLT  v.  JONES. 

Syl.  2   (T,  987).    Contracts — Dependent  promisea. 

Cited  in  Schaffer  Piano  Mfg.  Co.  v.  National  Fire  Ext.  Co.,  148  Fed. 
165,  arguendo. 


Approved  in  United  States  v.  MoUoy,  144  Fed.  323,  where  plain- 
tiff's delivery  of  stone  waa  not  in  accordance  with  contract  but  de- 
fendant accepted  it  with  knowledge,  plaintiff  could  recover  value  of  stone 
delivered  less  loss  sustained  by  breach  of  contract]  Clougb  v.  Still- 
well  Ueat  Co.,  112  Uo.  App.  189,  190,  86  S.  W.  S84,  where  warehouse- 
man agreed  to  store  goods  till  certain  date  and  prior  to  such  time 
gooda  bamed,  warehouseman  could  recover  value  of  his  services. 

Distinguished  in  Tnssey  v.  Owen,  139  N.  C.  461,  S2  3.  E.  129,  where 
child  contracted  to  serve  father  till  his  death  in  consideration  of  his 
willing  her  quarter  of  property,  gives  no  right  to  pay  for  her  part 
pttrtormanoai 


sdbvGoOgIc 


23  How.  287-433  Notei  on  U.  S*.  B«portj.  3 

S3  How.  28T-3O0,  16  L.  S62,  EANEY  t.  BALTIMOSE  8.  PACEE1 
CO. 

87I.  1  (Y,  990).    ColliBion—Chuige  of  eouna. 

Approved  in  The  Job  H.  Jftckaon,  144  Fed.  898,  holding  iteam 
•olelj  in  fault  for  eoUinon  with  aehDoner  where  ihe  aaw  tehooaer  ti 
tnilea  n-nj;  The  Eftgle  Wing,  13S  Fed.  832,  eolliiion  at  night  betwe 
two  eeboonere  held  to  be  due  to  fault  of  privileged  veeeel  in  ehangi) 
course;  The  D&untlea,  129  Fed.  721,  84  C.  C.  A.  243,  iu  euit  to  rteoi 
tor  death  of  peraou  on  launch  Bunk  in  eoUliion  with  (teamer  wbe 
oolj  personi  on  lanneh  were  drowned,  eourt  inaj  diabeliere  unco 
tradicted  testimony  of  pilot,  though  uncontradicted  aa  to  laDoeb  ehan 

87L  4   (T,  991).     Collision— Neeemitr  for  lookonb 
Approved  in  Brigham  t.  Laekenbaeh,  140  Fed.  32S,  following  nH 
Th«  Dauntlen,  129  Fed.  T22,  M  C.  C.  A.  24S,  holding  steamer  liat 
for  colUiioD  with  launch  where  proper  lo<dtout  ndt  kept. 

23  Eow.  326-341,  16  L.  SS2,  UNITED  STATES  v.  GOUGZ. 

SjL  S  (T,  993).    Appeal — Disminal  for  failure  to  flh  record. 

Approved  in  Sullivan  t.  Qage,  14E  Cal.  771,  79  Pac.  S42,  applrii 
rule  to  dismiaaal  of  appeal  from  order  allowing  attome^'a  feea 
receiver  in  suit  bj  state  to  wind  up  eorpondon. 

23  How.  353-388,  18  L.  S39,  ADAMS  v.  N0RBI8. 

S7I.  2   (T,  994).     Wins— Attestation  of  foreign  will. 

Approved  in  Kee\j  t.  Moore,  198  U.  8.  43,  49  L.  379,  25  Sup.  C 
169,  unofficial  certiflcste  of  vice-consul  appeariag  at  foot  of  will  e 
ecuted  abroad,  if  otherwise  sufficient  as  attestation,  treated  aa  sni 
and  designation  of  consul  disregardod. 

23  How.  381-401,  16  li.  488,  ZABBI8KIE  t.  CLEVELAND  ETC.  B.  ] 
87I.  1  (T,  99S).    Estoppel  of  corporation  guarantor  of  bonds. 
See  105  Am.  St.  B«p.  SOS,  note. 

23  How.  401-412,  16  L.  524,  OBTENTAL  MUX.  INS.  CO.  v.  WEIGH' 
Syl.  1  (V,  1001).  Insurance— Open  policy — Additional  premiui 
Approved  in  Whitman  v.  Milwaukee  Fire  Ins,  Co.,  128  Wis.   131, 

L.  B.  A.   (N.  8.)   407,   107  N.  W.  293,   oral  contract   of  insurance 

23  How.  420-433,  16  L.  610,  BLIVEN  v.  NEW  ENGLAND  SCBEl 
CO. 
Byl.  2  (V,  1002).    Custom  to  vary  written  contract 
Approved  in  Lillard  v.  Eentuekj  Distilleries  Co.,  134  Fed.  174,  < 

C.  C.  A.  74,  applying  rule  iu  constniiag  contract  to  lell  dtstillerj  sla 

deliverable  at  eertato  cattle-feeding  lot. 
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23  How.  435-«8,  16  L.  574,  MINTDEN  t.  LABUE. 

B^L  S   (Y,  lOOT).    Fnblie  gnuita  construed  in  public's  favor. 

Approred  in  Water  etc.  Co.  t.  City  of  HotehinsoD,  144  Fed.  263, 
under  Knnaaa  eonstitiition,  dtjr  of  tMond  elan  cannot  grant  exclusive 
riglit  for  tamis,  to  company  to  om  streeta  for  eappljing  water,  gaa 
or  electricity;  Cominiaafonera  of  CBmbridge  t.  Cambridge  Water  Co,, 
V9  Hd.  004,  58  Atl.  443,  under  Cambridge  charter  ordinance  requir- 
ing wster  companies  to  pay  fee  for  each  plug  and  inpoaing  penalty 
for  failure  to  comply  therewith  is  void;  State  T.  Butler,  178  Mo.  313, 
7T  8.  W.  6T0,  under  St.  Louia  charter  ordinance  placing  power  in 
Iward  of  health  to  contract  for  rerooTal  and  diapoaal  of  city  garbage  ia 
Toid.    Sea  101  Am.  St.  Bep.  167,  ante. 

9A  How.  457.464,  IS  L.  G84,  DOE  t.  WILSON. 

Syl.  1  (Y,  1010).  Indian  treaty— Title  of  reaerrees. ' 
Approved  in  Conway  t.  United  States,  149  Fed.  267,  where,  nndsr 
25  Stat.  8B2,  Ponea  girl  was  allotted  land  and- prior  to  aelection  ehe 
married  Indian  to  whom  other  land  allotted,  and  thereafter  tbey  made 
separate  applications  in  lieu  thereof,  where  by  mistake  aU  land  pat- 
ented to  hiuliand,  ehe  was  entitled  to  half. 

Diatinguiahed  in  Wallace  t.  Adami,  143  Fed.  722,  elaimanta  of 
eiticenship  securing  judgments  in  their  favor,  which  were  final  under 
29  State.  339,  340,  and  80  Stat.  691,  when  rendered,  and  took  posaee- 
•ion  of  and  demanded  lands  as  allotmenta,  before  judgmenta  made 
reriewable,  acquired  no  vested  rights  against  aubaequent  legislation 
enacted  prior  to  allotment. 

23  How.  505-515,  16  K   5G6,  STATE  OF  ALABAMA  r.  STATE  OP 
OEOBOIA. 

Syl.  1  (V,  1017),    lUver  as  boundary. 

Approved  ia  Peoria  v.  Central  Nat.  Bank,  224  HI.  54,  79  N.  E.  299, 
water's  edge  and  not  surveyed  meander  line  is  shore  line  from  which 
lines  shonld  be  drawn  to  show  accretion  righta  of  riparian  owners; 
Dodge  Co.  v.  Saunders  Co.,  70  Neb.  446,  97  N.  W,  619,  construing 
Comp.  St.  1901,  e.  76,  g  87,  referring  to  "  streams  which  divide  coun- 
ties" 
23  How.  615-543,  16  L.  645,  LUCO  v,  UNITED  STATEa 

SyL  I   (Y,  1017),    Photographic  copies  of  records  as  evidence. 

Cited  in  SUte  t.  Uatheson,  130  Town,  444,  103  N.  W.  139,  admitting 
X-ray  photograph  is  prosecution  for  homicide  to  show  pontion  of 
bvlkt. 
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M  How.  *l-85,  16  L.  604,  JONES  v.  SOtiLABD. 

SfL   1    (VI,   B).     Btream   &■   boundary — Aceretiou. 

Approved  in  Framini  v.  Lajland,  120  Wis.  81,  B7  N.  W.  S02,  wber* 
river  separates  two  states  riparisin  owner  owna  unaurveyed  island  in 
stream  on  his  side  of  boandarj  line. 

24  How.  66110,  16  K  717,  KENTUCKY  t.  DENNISON. 

S7L  2  (VI,  11).    Service  of  process  against  state. 

Approved  in  Henrj-v.  State,  87  Uiss.  34,  39  So.  863,  govornor  can- 
not SDO  in  name  of  state. 

Distinguished  in  diuenting  opinion  in  Henry  v.  State,  27  Mlm.  92,  94, 
97,  39  80.  883,  884,  88S,  majoritj  holding  governor  cannot  sue  id 
name  of  state. 

S7L  3   (TI,   11).     Handamns  not  prerogative  writ. 

Approved  in  West  Virginia  etc  B.  B.  Co.  v.  United  States,  134  Ted. 
203,  67  C.  C.  A.  220,  permitting  amendment  of  allernative  writ  of 
mandamus  to  conform  to  findinga;  Myetic  Uilling  Co.  v.  Chicago  etc. 
B7.  Co.,  132  Fed.  291,  circuit  court  has  no  jurisdiction  of  action  for 
mandamus  which  is  not  necessary  for  exercise  of  jurisdiction  othenriae 
previously  acquired;  Woodworth  v.  Old  Second  Nat.  Bank,  144  Mieh. 
339,  107  N.  W.  905,  mandamus  proceedings  are  "civil  actions"  within 
statute  relating  to  ebange  of  venne;  In  re  Epley,  10  Okl.  644,  64  Pae. 
21,  where  grant  of  peremptory  mandamus  is  appealed  from,  super- 
sedeas may  be  granted,  and  loner  court  cannot  then  punish  disobedience 
to  mandamus  as  contempt;  Bider  v.  Brown,  1  OU.  247,  32  Pac.  342, 
mandamus  may  issue  in  name  of  party  interested.  See  lOS  Am.  St. 
Bep.  122,  note. 

SyL  7   (VI,  13).     Bxtiadition— Crimea  included. 

Approved  in  Koox  v.  State,  164  Ind.  234,  108  Am.  St.  Bep.  297,  73 
N.  E.  2SS,  fugitive  extradited  for  speci6e  crime  may  be  tried  for 
different  crime  without  being  afforded  opportuni^  to  retam  to  asylum 
state.    See  112  Am.  St.  Bep.  129,  note. 

SyL  7  (VI,  14).    Extradition  prior  to  formation  of  union. 

Approved  in  Barriere  v.  State,  143  Ala.  77,  39  So.  57,  where  appH- 
eatioD   for  discharge  on  habeas  corpus  from  arrest  in  extradition  pr»- 
CMdinga   la  denied,  petitioner  may  appeal  to  supreme  eoort. 
[350J 
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Sjl.  8  (TI,  14).    Extradition — Executive  demand — Complaint. 

Approved  in  State  v.  White,  40  Wash.  G65,  82  Fm.  SOQ,  2  L.  B.  A. 
(N.  S.)  sea,  under  2  BsL  Codes,  S  7017,  complaint  must  show  aeciued 
kgallf  charged  with  crime  in  demanding  state. 

8jl.  11  (VI,  15).  Extradition — Suifieiency  of  indictment-  jadicial 
question. 

Approved  In  In  re  Benehaw,  18  8.  D.  37,  99  N.  W.  84,  following  rule. 
8m  112  Am.  St.  Bep.  132,  note. 

87L  12  (TI,  15).    Extradition  act  not  mandatory. 

See  118  Am.  St.  Bep.  110,  note. 

S7I.  13  (VI,  16).    Congreaaional  authorization  of  itate  ofBeer. 

See  112  Am.  St.  Bep.  lOe,  note. 

£4  How.  110-125,  16  L.  5B1,  STUBOIS  v.  B0TE:B. 

SyL  8  {VI,  17).    Collision— Tow  in  charge  of  tug. 

Approved  in  In  re  Walsh,  136  Fed.  55S,  669,  69  C.  C.  A.  E67,  affirm- 
ing Tbe  Echo,  131  Fed.  623,  holding  where  tug  is  toning  two  bargea, 
one  of  wbich  is  alongside  and  hai  own  crew  and  pilot  employed  by 
owners  of  bargee  is  on  first  barge,  tug  not  liable  for  collision  between 
first  bsjge  and  ateamer  cansedby  failure  of  barges  to  carry  lighti;  Tbe 
W.  O.  Mason,  143  Fed.  918,  where  two  tug*  belonging  to  same  owner 
}rere  towing  steamer,  master  of  leader  controlling  ship's  movements, 
but  not  those  of  rear  tug,  latter  not  liable  in  rem  for  stranding  of  twe 
through  &alt  of  leading  tug. 

Distinguished  in  The  Degama,  150  Fed.  324,  moving  vessel  colliding 
with  moored  vessel  is  liable  though  she  is  handled  by  tugs  which  con- 
trol hjBr  movements,  where  such  defense  not  pleaded  nor  proved. 

SyL  3  (VT,  IS).    Collision — Tow  in  exclusive  charge  of  tug. 

Approved  in  Uonongahela  Biver  etc  Co.  v.  O'Neil,  144  Fed.  79,  hold- 
ing tog  towing  dredge  liable  for  capsizing  of  latter  through  want  of 
care  and  excessive  speed  of  former  in  rough  weather;  The  Violetta,  141 
Fed.  692,  barge  in  tow  of  tug  not  liable  with  tug  for  colliBJan, where 
it  was  not  chargeable  with  negligence;  The  De  Qama,  140  Fed.  755, 
towed  vessel  not  liable  for  coUision  unless  negligence  shown  on  part 
of  tow  and  navigation  of  both  tug  and  tow  was  under  direction  of  tow's 

24  How.  169-175,  16  L.  644,  ALMY  ▼.  STATE  OF  CALIFOBNIA. 

SyL  1  (VI,  24).    Duty  on  bill  of  lading  as  duty  on  exports. 
.    Approved  in  Mosely  v.  Stale,  115  Tenn.  57,  86  8.  W,  716,  interest  on 
government  bonds  is  not  taxable  immediately  on  being  paid  into  hands 
«f  bondholder. 
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U  How.  188-165,  18  L.  825,  BICHABD80N  T.  CTTT  OF  BOSTON. 
Bjl  t  (YI,  £9).     Citjr— Power  below  low-w»tei  mriL 
Diatinguished  in  Georgetown  t.  Commonweftltli,  IIS  Kj.  390,  73  I 
W.  1013,  61  L.  B.  A.  873,  eitj  not  liable  for  indictment  for  permittii 
nuisance,  to  which  it  had  not  contributed,  to  eontiiine  on  private  pto] 

B7I.  9  (TI,  29).    Evidence  of  former  judgment  foaoded  on  error. 

Approved  in  Board  ot  Conntj  Commrs.  t.  Crou,  12  N.  H.  77,  7S  Pa 
018,  where  in  former  caae  demnrrer  snatuned  in  determinHtiiin  of  whir 
material  innea  of  nit  had  to  be  paMod  on,  and  diwnJMal  enterod  tbereii 
diamisial  i*  re*  adjudieata. 

24  How.  195-207,  18  L.  828,  NATIONS  T.  JOHNSON. 
S7I.  1  (TI,  SO).    Judgment  aa  res  adjadicata. 

See  103  Am.  Bt.  Bep.  312,  note. 

8jL  4  (TI,  31).    Notice  ia  eeaential  to  jnriadietioo. 

Approved  in  Clapp  t.  Houg,  12  N.  D.  806,  102  Am.  St.  Bep.  589,  S 
N.  W.  712,  65  L.  B.  A.  757,  holding  Toid  Ber.  Codea  1899,  {  6325,  lubi 
S,  providing  for  appointment  of  apecial  adminiatrator  where  death  c 
person  not  sattaf  aetorilf  proved,  but  be  has  disappeared. 

Sjl.  S  (TI^  31).    8ervic«  b^  publication — Absence  from  stata. 

Approved  in  White  v.  White,  85  M.  J.  Eq.  747,  65  Atl.  741,  upholdin 
service  outside  of  at&te  of  notice  far  increase  of  aUowance  for  mainti 
nance  of  children  of  divorced  parenta. 

S7I.  8  (TI,  92).    Writ  of  error  not  new  action. 

Approved  in  Bradford  v.  Sonthem  Bj.  Co.,  195  V.  B.  248,  40  L.  18 

25  Sup.  Ct.  S5,  writ  of  error  from  circuit  court  of  appeala  without  gi' 
ing  Beeurit;  for  coats  not  allowed;  Briatol  v.  Unit«d  Statea,  129  Fe< 
89.  63  C.  C.  A.  529,  defendant  in  criminal  case  cannot  prosecute  wr 
of  error  out  of  circuit  court  of  appeala  in  forma  pauperis;  diaaentin 
opinion  in  Hitehej  v.  Beele^,  68  Neb.  138,  97  N.  W.  820,  majoritj  hoI< 
ing  where  A  obtained  Judgment  in  diatrict  court  and  after  hia  deal 
petition  in  error  Hied  and'A's  attomej  below  filed  waiver  of  aummoi 
and  voluntary  appearance,  appellate  court  acquired  no  jnriadiction. 

24  How.  233-242,  16  L.  848,  THOMPSON  v.  BOBERTS. 

87I.  1  (TI,  39).    Judgment  as  bar  in  aubaequent  suit. 

Approved  in  Territory  v.  Hopkina,  9  Okl.  150,  59  Pac.  981,  applyin 
rule  to  deciaion  upholding  iaauance  and  validity  of  county  fundin 

Syl.  S  (TI,  35).    Judgment  aa  bar  though  othera  iudndsd. 

Approved  In  In  re  Butrick,  185  Maaa.  114,  89  N.  E.  1048,  form< 
judgment  concerning  title  in  action  in  which  one  of  petitionera  had  m 
been  party,  ia  eonclusiTa  in  partitiou,  in  favor  of  other  petitiouen  onl, 
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24  HbiT.  2S7-2M,  18  L.  635,  QUE  v.  TIDE  WATER  CANAL  CO. 

S7I,  1  (TI,  38).     Seizure  of  franchise  od  eiecutioD. 

Approved  lu  Stockton  Gas  et«.  Co.  t.  San  Joaquin  Co.,  148  CaL  SSO, 
83  Pae.  ST,  fraDchiso  to  IB7  pipes  or  erect  poles  and  topply  eit7  iritb 
light  Is  assesaable  0DI7  in  county  in  which  eitj  is  located;  Dobhins  v. 
Colorado  etc.  B7.  Co.,  19  Colo.  App.  261,  76  Pae.  157,  where  nilroad 
mm  through  two  counties  one  eouotj  cannot  sell  part  io  that  eonDt7 
to  enforce  paTment  of  taxes;  New  York  Cement  Co.  t.  ConeoUdated  etc. 
Cement  Co.,  178  N,  T.  177,  70  N.  E.  454,  where  corporation,  autborizeu 
to  eell  or  discontinue  its  canal,  sold  canal  to  auotber  who  conveyed  part 
of  it  to  another,  and  rest  of  catial  abandoned,  part  used  ia  public  high- 
may.     See  103  Am.  St.  Bep.  655,  note. 

24  How.  278-284,  18  L.  637,  FKOST  t.  PBOSTBUEG  COAL  CO. 
S7I.  3  (VI,  43).  IrreguIaritieB  in  incorporation — Estoppel  of  eon- 
Approved  in  Murph7  v.  Wheatlej,  102  Md.  E07,  508,  63  AU.  04,  65, 
under  act  of  1900  imposing  franchise  ta.c  on  eorporations,  where  trust 
«oiiipaD7  did  not  aetuaUy  organice  within  two  years  of  granting  of 
charter,  but  no  franchise  tax  assessed  against  it,  failure  to  pay  aama 
did  not  ipso  facto  terminate  corporate  existence;  Luek  v.  Bigga,  70 
Neb.  721,  102  N.  W.  69,  denying  right  to  eollateiaUy  ftttack  exietenea 
of  de  facto  corporation. 


SyL  1  (TI,  49).     Repeal  of  tax  exemptions. 

Approved  in  Powers  v.  Detroit  etc.  Ey.  Co.,  201  U.  8.  557,  50  L.  865, 
20  Sap.  CL  556,  Hich.  Laws  1855,  p.  305,  f  9,  providing  for  annual 
pa^rment  hj  railway  of  percentage  of  capital  itock  in  lieu  of  other 
taxes  created  contract;  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ky.  328, 

53  S.  W.  613,  upholding  Ky.  St.  1S03,  f  631,  providing  for  forfeiture 
of  license  to  do  busiiiess  in  state  t^  foreign  insurance  company  removing 
■nit  to  federal  court;  Baltimore  etc.  By.  Co.  v.  Wicomico  Co.,  103  Md. 
289,  63  Atl.  683,  nnder  Code  1S8S,  U  187,  188,  providing  that  foreclos- 
ure purchaser  of  railroad  may  organize  corporation  which  shall  have 
ftll  privileges  of  old  company,  such  eorporation  not  entitled  to  tax  im- 
mutti^  enjo7ed  by  mortgagor;  Bochester  t.  Rochester  By.  Co.,  182  N. 
T.  110,  74  N.  E.  958,  70  L.  B.  A.  773,  Laws  1869,  p.  54,  c  34,  granting 
immnnity  from  contribution  for  new  pavements  to  street  railroad  was 
revocable  at  pleasure  of  legislature, 

54  How.  307-314,  16  L.  6M,  UNION  B.  8.  CO.  t.  NEW  TOBK  *  TA. 

a  S.  CO. 
B7I.  S  (VI,  52).     Conision — Inevitable  accident  defined. 
Approved  in  Bleakley  v.  New  York,  130  Fed.  808,  charter  of  scow  Ii 
liable  for  its  loss  by  being  crushed  by  floating  ice  where  it  was  left  on 
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dangerani  ride  of  pier;  Tbe  Dmm  Cnig,  133  Fed.  804,  breaking  of  eUp 
from  mooring!  at  dock  dnring  storm  and  her  eoIlUion  with  another 
moored  reaael  not  dne  to  inevitabis  aecident,  where  maiter  had  warning 
of  etorm;  Tba  Snrf,  132  Fed.  881,  yacht  proceeding  throagh  Hell  Oat* 
.  M  near  abore  that  abe  waa  eom[)eDed  to  aheer  ont  in  order  to  pan  other 
v«aaels  when  bow  waa  canght  bj  tide  and  abe  eoUided  with  tug  proceed- 
ing on  course  pnnnant  to  tignal,  ia  Uabk  for  injnriea. 

U  How.  81^317, 16  L.  689,  MABTIN  v.  THOMAS. 

SjL  1  (VI,  S3).    Sorety'i  liability  not  irapliedlj  extended. 

ApproTed  in  Stem  t.  Sawyer,  78  Tt.  12,  118  Am.  St.  B«p.  804,  «t 
AtL  38,  where,  pending  term  of  laaae,  laaaor  told  portion  of  property 
with  eonaent  of  laaoee,  but  without  eonaent  of  lattar's  BUTetieB,  latter 
were  diacharged. 

24  How.  833-34«,  1«  L.  8B0,  WASHINGTON  E.  ft  Q.  PACKETT  CO. 
T.  SICKLES. 

Byl.  t  (TI,  E5).    Beqoiaitea  of  res  adjudieata. 

Approved  in  Oeorgia  B.  ate.  Co.  v.  Wright,  132  Fed.  917,  where 
Georgia  aopreme  court  decided  In  aoit  between  itate  and  corporation 
that  charter  preclnded  ilnpoaition  of  tax  in  ezeesa  of  one-half  of  one 
per  cent  of  eamings,  atate  ia  concluded  in  mbsequant  anit  for  taxea  lot 
different  year  nnder  another  itatnte. 

SyL  S  (TI,  56).    Coneluaivenen  of  former  judgment. 
Approved  in  Territory  v.  Hopkina,  0  OU.  ISO,  Q9  Pae.  981,  judgment 
upholding  validity  of  eonnty  bonds  ia  concluaive  of  question. 

Syl.  4  (TI,  66).    Bes  adjudieata — Eztrinde  evidence. 

Approved  in  Fayerweather  t.  Bitch,  195  U.  8.  306,  49  L.  213,  25  Bup. 
Ct.  58,  effect  aa  rea  adjudieata  of  decree  in  ease  in  which  validity  of 
Teleaaes  pat  in  isane  by  pleadings  not  limited  by  testimony  of  trial 
judge  that  validity  of  releases  not  considered;  Halford  .v.  James,  13$ 
Fed.  5S6,  556,  69  C.  C.  A.  263,  establishing  issues  of  former  case  by 
parol  on  plea  of  res  adjudieata  where  pleadings  burned;  Inglohart  v. 
Loll,  69  Neb.  17S,  95  N.  W.  27,  applying  rule  to  sbow  nature  of  casa 
tried  before  justice  of  peace  upon  motion  directed  against  allegeil  ehang* 
of  iBBues  on  appeal. 

tt  How.  352-367, 16  L.  71B,  DAT  v.  WA8HBUBN. 

Byl.  2  (TI,  60).    Creditor's  suit — Necessity  for  judgment. 

Approved  in  Wyman  v.  Wallace,  201  U.  8.  242,  50  L.  741,  26  Sup. 
Ct.  495,  affirming  Qeorge  v.  Wallace,  135  Fed.  292,  68  C.  C.  A.  40,  hold- 
ing no  judgment  at  law  on  note  given  by  national  bank  necessary  to 
anit  by  bolder  to  subject  property  conveyed  to  trustee  aa  security  to 
aatiaf  action  of  debb 
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hjL  1  (TI,  63).     Natnra  of  mandamiw. 

4pproTad  in  TBrritoTj  t.  Cnim,  13  Okl,  11,  73  P»e.  297,  refuiing 
DUiBdamnB  to  compel  probate  judje  to  aecount  for  aU  few  In  entering 
towBtite*  and  pay  orer  all  neh  fees  receiTed  ia  exceae  of  aoanal  aalair; 
Wibon  T.  Co^  7S  B.  C.  400,  S3  S.  E.  613,  mandamni  doea  not  lie  to 
eompd  diapenier  of  eountj  to  open  aad  opeiate  diapeniarjr,  where,  ia 
order  to  do  w>,  eonrt  wonid  ha*«  to  aet  aaide  elMtioo  agaiiut  diapenaary ; 
State  y.  Wariungton  In.  Co.,  41  Waah.  280,  111  Am.  St.  Bep.  1021,  SS 
Fac.  310,  mandBmna  doea  not  lie  to  eompel  irrigation  eompanr  to  eom- 
ply  with  eontraet  to  fnmlah  water. 

^I.  E  (TI,  64).     Handamna  to  compel  aaaewment  for  bonds. 

Approved  in  Theia  t.  Commra.  of  Waahita  Coonty,  9  OU.  053,  60 
Pac  508,  mandamna  and  not  action  for  monej  jndgnieut  liea  where 
eoon^  Mmminioneia  have  iaaned  bridge  wairanta  under  atatntory  an- 
thoritj  and  liave  tailed  to  lery  annnal  tax  to  paj  warranta. 

24  How.  3M-394, 16  L.  S99,  BULELET  T.  NAUMKBAO  STEAM  ETC. 

ca 

B7L  1  <VI,  66).    Contract  of  affreigbtment— Deliverr  to  lighter. 

Approved  in  GulTey  v.  Alaska  etc  B.  B.  Co.,  130  Fed.  274,  64  C.  C.  A. 
S17,  where  at  time  goods  delivered  on  wharf  under  bill  of  lading  recit- 
ing that  goods  were  to  be  shipped  on  board  abip  lying  at  certain  dock, 
eomplainsnt  knew  vessel  was  at  aea,  and  goods  not  delivered  to  master, 
venel  not  inbject  to  lien  for  breach  of  eontract  of  affreightment;  Ches- 
apeake etc.  Towing  Co.  v.  Western  Aaanranee  Co.,  99  Md.  443,  GO  Atl. 
17,  Anding,  in  auit  bj  aaaigaee  of  owner  of  cargo  of  goods  agaiaat 
steamer  and  owner  of  scow  cairyiBg  goods  to  steamer,  that  scow  unsea- 
worth7,  Axa  not  eetop  owner  of  seow  in  action  against  insurer  of  cargo. 

Bjt  2  (TI,  66).     Bill  of  lading — Necessity  for  delivery  of  gooda. 

See  109  Am.  St  B«p.  8&0,  note. 
24  How.  396-407,  16  L.  714,  LESSEE  07  SMITE  v.  McCANN. 

SyL  4  (TI,  68).    Ejectment— Title  in  atianger  as  defense. 

Approved  in  HcQaire  *.  Blount,  199  V.  B.  144,  50  L.  ]2S,  26  Sup.  CL 
1,  applying  mle  where  defendant  set  op  ancient  documents  showing  pro- 
bate of  will  in  procMdinga  daring  Spanish  control  of  Florida  aB4 
judicial  sale  of  testator's  landa. 

24  How.  407-413,  16  L.  696,  ASLEB  v.  FENTON. 

SyL  5  (TI,  70).    Fiandulent  eonveyanee — Simple  contract  creditor. 

Approved  in  Bitier  v.  Washburn,  121  Iowa,  466,  9S  N.  W.  980,  eon- 
spiraey  to  defeat  collection  of  jndgmsnt  by  lawful  meana  is  not  aetioa- 
able;  Ploumoy  v.  Bullock,  11  N.  M.  104,  66  Pae.  5S0,  65  L.  B.  A.  746, 
when   teeeivtr   appointod    for   partnership,    simple    creditor   having    no 
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Hsu  eannot  interrene  in  nit;  BotbchOa  t.  Trewellft,  38  WaBK  682,  IM 
Am.  St.  Bep.  973,  79  Pac.  481,  68  L.  B.  A.  281,  simple  eontnet  creditor 
ckonot  aae  kt  law  purchaser  of  stock  of  gooda  in  bulk  who  haa  not  com- 
plied with  Laws  1901,  p.  222,  c  109,  to  reeoTer  on  aeUer's  debt  due  him; 
Frjer  v.  iiUej,  64  W,  Ta.  330,  46  S.  E.  136,  holding  suit  to  set  asida 
fraadnleut  eonvsTsuce  nnder  Code  1899,  c.  133,  {  2,  bj  creditor  at  large 
before  his  debt  due,  cannot  be  sustained. 

24  How.  426-427,  16  L.  742,  TBACT  v.  BOLCOMBE. 

Sjl.  1  (VI,  73).     Bupreme  court— New  trial— Final  judgment 
Approved  in  Qement  t.  Wilson,  135  Fed.  750,  68  C.  G.  A.  387,  appl;'- 

ing  rule  to  order  of  federal  court  setting  aside  verdict  and  directing 

new  trial. 

S4  How.  427-436,  1«  L.  742,  SUTDAH  t.  WUiLIAMSOH. 

87L  1  (VI,  T3).    Following  state  declsiona  as  to  realtr. 

Approved  in  Southern  Pac.  Co.  v.  Western  Pac.  By.  Co.,  144  Fed.  179, 
applying  rule  in  determining  title  to  Oakland  waterfront ;  Bnceeaeion  of 
Hasling,  114  La.  296,  38  So.  174,  validity  of  will  made  in  Looisiana  by 
citiseu  thereof  devising  land  in  MisBissippi,  is  governed  by  law  of  lat- 
ter state;  Bramblet  v,  Davis,  141  Fed.  784,  and  dissenting  opinion  in 
Uetcalfe  v.  Union  Tmst  Co.,  181  N.  Y.  54,  73  N.  E.  503,  both  arguendo. 

Distinguished  in  Davis  v.  Commonwealth  Land  etc  Co.,  141  Fed,  716, 
where  pending  federal  suit  to  quiet  title  by  owners  of  tract  under  state 
patent  which  involved  question  of  boundary,  state  decree  in  replevin 
decided  boundary  question  in  action  to  which  land  owners  not  parties, 
state  decision  not  binding  on  federal  court. 

24  How.  450-461,  16  L.  749,  FREEMAN  v.  HOWE. 

Syl.  1  (VI,  75).     Conflicting  jurisdiction — Priority  by  seiture  of  res. 

Approved  in  Fountain  v.  624  Pieces  of  Timber,  140  Fed.  381,  where 
deputy  sheriff  having  attachment  went  in  boat  and  had  raft  pointed  out 
to  him  but  did  not  assume  possession,  subsequent  seizure  under  admiralty 
process  was  valid;  In  re  Porterfleld,  138  Fed.  197,  where  trust  deed 
executed  by  bankrupt  to  wife  more  than  four  months  prior  to  bank- 
ruptcy but  less  than  four  montlis  prior  to  state  suit,  and  property  sold 
in  bankrupt^  free  of  liens,  creditors  could  distribute  fraud  according 
to  state  law  makiag  preferences  void;  Security  Trust  Co.  v.  Union  Trust 
Co.,  134  Fed.  302,  where  state  court  on  foreclosure  of  railroad  mortgage 
bas  appointed  receiver  and  ordered  sale,  federal  court  baa  no  jurisdic- 
tion to  enforce  lieu  on  property;  Beardslee  v.  Ingiaham,  183  N.  T.  418, 
76  N.  E.  477,  where  federal  court  attachment  issued  against  proper^ 
of  eorporation  and  writ  filed  with  clerk  of  district  where  property  situ- 
ated, and  thereafter  receiver  appointed  by  state  court  in  suit  to  dis- 
solve corporation,  state  court  could  not  enjoin  marshal  from  selling 
property  on  execution;  Bumham  etc.  Co.  v.  Dickson,  5  Okl.  117,  47  Pae. 
1061,  where  attachment  placed  in  hands  of  deputy  sheriff  after  exeon- 
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tioD  ma  pat  in  bmnda  of  BheriS  but  MTred  before  eieentioii  it  me  en- 
titled to  priorit]'. 

Bjh  2   CVX  78).     State  leptevj  of  giwdi  beld  by  federal  dtuhment. 

Approved  in  Doi«ibow  t.  Ott,  134  Fed.  7iQ,  07  C.  C.  A.  644,  suit  in 
•quit;  in  district  eonrt  by  bankruptcy  truitee  againet  adverw  claimant 
of  property  ie  not  rerienabls  in  circuit  court  of  appeals  under  Comp. 
St  1901,  p.  3433,  though  defendaut  sought  to  be  lestrained  from  proee- 
eoting  etate  court  replerin;  In  re  Moody,  131  Fed.  6E9,  where  bankruptcy 
receiver  takes  poflse«trion  of  property  in  poncsaion  of  ftdverse  claimant, 
it  may  determine  right  of  ownership;  In  re  Mertens,  131  Fed.  514,  where 
goods  sold  by  buyer's  bankruptcy  trustee,  bankruptcy  court  could  en- 
join selleT  from  suing  trustee  in  state  eonrt  for  couTCrsion  of  proceeds; 
In  re  Bpitser,  130  Fed.  880,  68  C.  C.  A.  36,  upholding  jurisdiction 
over  trover  against  trustee  in  ba&kruptey  to  recover  value  of  property 
eooverted  u  part  of  anets  of  estat*. 

Distinguished  in  Guaranty  Trust  Co.  v.  North  Chicago  St  B.  Co.,  130 
FM.  805,  806,  <5  C.  C.  A.  OB,  pending  in  federal  eonrt  of  creditor's  suit 
against  railroad  for  which  receiver  appointed,  but  whooe  road  is  oper- 
ated by  Stat*  eonrt  recover  of  its  leasw  not  ground  for  enjoining  stato 
eonrt  from  trying  suit  by  stoekholden  to  enjoin  delivery  of  amended 

ByL  5  (TI,  SB).    Federal  courts  datarmine  own  jurisdietioB. 

Distinguished  In  Ingrabam  v.  National  Salt  Co.,  139  Fed.  687,  wbera 
federal  attachment  levied  on  land  of  eorpomtion  and  pending  action, 
state  inaolveuey  receiver  appointed  who  sold  all  corpointion  's  property, 
federal  eourt  would  not  enjoin  receiver  from  enjoining  marshal  selling 
knd  OB  execntioB. 

Syl.  «  (VI,  83).    Citiieuship— AndUary  snita. 

Approved  in  Hatcher  v.  Hcndria  etc  Co.,  133  Fed.  270,  68  C.  0.  A.  19, 
following  rule;  Julian  v.  Central  Trust  Co.,  193  U.  8.  113,  48  L.  640, 
24  Sup.  Ct.  390,  federal  eourt  whieh  has  decreed  foreclosure  s%Ia  may 
entertain  supplemental  bill  by  purchaser  nnder  decree  to  enjoin  sale  to 
satisfy  state  jodgmenta  on  eeuae  of  action  srising  subsequent  to  eon- 
flrmation  of  Mtle;  O'Connor  v.  O'Connor,  146  Fed.  997,  in  federal  equity 
suit  to  aet  aside  dismissal  of  action  at  law,  service  of  process  may  b« 
made  though  parties  reside  out  of  district;  Amea  etc.  Co.  v.  Big  Indian 
ete.  Co.,  140  Fed.  179,  ISO,  in  federal  eqnity  suit  to  protect  water  rights 
against  snbaeqnent  appropriators  who  are  eitiieos  of  state*  other  than 
complainant,  eonrt  may  entertain  cross-bill  by  soma  of  defendanta 
against  complainant  and  code  fen  dants ;  Campbell  v.  Oolden  Cycle  Min. 
Co.,  141  Fed.  613,  applying  rule  to  suit  to  enjoin  action  at  law  for 
poeaeasion  of  mining  claims. 

Diitingulshcd  in  Guardian  Trust  Co.  v.  Kansas  City  etc  By.  Co.,  -146 
Fed.  340,  denying  federal  jurisdiction  to  enjoin  state  eonrt  from  prose- 
enting  action  against  foreelosnre  purchaser  on  its  liability  to  pay  mort- 
gagor's  debt  under  agreement  for  TeorganizatloD;  Columbia  ete.  Co.  ▼• 
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Nunamaker,  73  S.  C.  S56,  53  S.  E.  998,  rule  that  bill  to  reitram  action 
at  ]an  in  same  court  ia  aacillaij  doea  not  applj  to  nit  ia  common  plaaa 
to  leatraia  condemnation  praceedmga  in  apecial  at&tutoij  tribnoal  from 
which  appeal  liea  to  common  pleaa. 

S4  How.  4ei-469,  16  L.  753,  HOWARD  v.  BIJOBEB. 

BjL  1  (VI,  85).    Bodemptiou — Statute  void  aa  to  prior  mortgages. 

Approved  in  Hooker  t.  Butt,  19<  U.  B.  425,  4S  L.  1052,  24  Sup.  CL 
706,  upholding  amendment*  to  Cal.  Code  Civ.  Proe.,  f  702,  relating  to 
time  of  redemption  and  interest  as  to  righta  of  foreclaaure  pnrchaaer 
tinTing  after  amendment;  HaiTison  v.  Bemington  Paper  Co.,  140  Fed. 
392,  holding  void  Ean.  Act  1S9S,  e.  10,  repealing  aete  giving  CTeditoia 
action  against  atoekbolders  on  nupenaion  of  bueiaeas  of  corporation,  aa 
againat  contrBcta  made  prior  to  iti  paaeage;  Welsh  v.  Croaa,  148  CaL 
S3 3,  108  Am.  St.  Bep.  63,  81  Pse.  233,  amendment  of  1897  to  Code  Civ. 
Proc,  t  702,  extending  time  for  redemption  doea  not  app^  to  judg- 
menta  eiiating  at  time  of  ita  passage, 

84  How.  485-508, 16  L.  701,  PEBIN  v.  CARET, 

8;1.  5  (YI,  87).     Eqnitable  jurisdiction  over  cfaaritiea. 

Cited  in  dissenting  opinion  in  Danforth  t.  Oshkosh,  110  Wla.  290,  07 

K.  W.  288,  arguendo. 

87I.  6  (VI,  88).    Corporation's  power  to  bold  land  for  eharitr. 
,    Cit«d  in  Danforth  v.  Oahkosh,  119  Wia.  261,  97  N.  W,  285,  argnendo. 

87L  7  (VI,  88).     Chari^  defined. 

Approved  in  Oiant  v.  Saunders,  121  Iowa,  81,  100  Am.  St.  Bep.  310, 
95  N.  W,  411,  npholding  beqaest  in  troat  for  poor  to  be  given  bj  trustee 
to  aucb  objects  and  persons  as  she  thinks  best  to  help;  Crow  v.  Clay 
County,  198  Mo.  200,  9S  S.  W.  375,  bequest  for  tuition  or  education  of 
poor  children  nnder  age  of  sixteen  within  certain  district   is  a  cbarit7. 

84  How.  526-53S,  16  L.  780,  KNIGHT  v.  8CHELL. 

S7L  1  (VI,  92).  Duties — Importation  of  filled  barrels  exported 
emptj. 

Approved  in  Franklin  Sugar  Bef.  Co.  v.  United  States,  137  Fed.  85S, 
additional  duty  on  sugar  nsaeasable  under  act  anthorinng  mch  duty  on 
goods  receiving  bounty  in  exporting  couutrj  is  based  on  invoice  weight 
wad  not  on  weight  on  arriTsL 

«  How.  536-544,  16  L.  782,  BEBTHOLD  t.  GOLDSMITH. 
1  (VI,  93).     Psrtnerahip  defined. 

inved  in  Borton  v.  United  States,  142  Fed.  62,  where  one  partner 
ta  nonmailable  matter  in  mail  in  execution  of  joint  enterprise  with 
»dge  of  other,  latter  is  guilty  under  Ber.  St,,  )  3893. 
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Bjl  7  (VI,  M).    FftrtneTship— Profit  ihArliic— Power  of  partner. 

ApproTed  in  Pechtaler  t.  PiJm  Bioe.,  133  Fed.  467,  469,  66  C.  C.  A. 
S36,  contnet  betwMD  two  flmu  giving  eseh  privilege  ot  bujing  at  coat 
tnm  other  end  providing  for  payment  bj  each  to.  other  of  percentage 
af  groH  lalea,  does  not  eonstitote  partnenhip. 

24  How.  B44-553,  16  L.  765,  WHEELEB  r.  NESBITT. 

SjL  6   (TI,  96).    Malicioua  proMCution — Probable  eaase  defined. 

Approved  in  United  State*  t.  Otmu,  13S  Fed.  628,  applying  rule  in 
pfoeeeding  for  removal  of  trial  to  another  diatriet  of  defendant  charged 
with  bribery  of  poetal  offleial  to  promote  Mle  of  good*  to  govemmeot. 

tt  How.  &53-631,  16  L.  770,  QAINES  t.  HEKNEN. 

Syl  2  (VI,  97).    Proof  of  loet  or  deatrojed  wilL 

Approved  in  Bwing  v.  Mclntjrre,  133  Mich.  462,  B5  N.  W.  S41,  proliata 
conrt  msj  admit  toat  oi  destroyed  will  to  probate.  See  110  Am.  St. 
Bep.  479,  notei 


I  BLACK. 

1  Black,  23-35,  17  L.  29,  DUTTON  t.  STRONG. 

S7I.  1  (TI,  103).    Biparian  owner't  right  to  wharf  out 

Approved  in  Small  v.  Harrington,  10  Idaho,  5E0,  79  Pae.  4SS,  up- 
holding right  to  build  pien  for  loga  acrosa  atream. 

Diatinguished  in  Butter  v.  Heckman,  1  Alaska,  88,  owner  of  uplands  on 
sea  in  Alaska,  haa  no  title  to  tide  lands  in  front  of  his  property, 

8;L  2   (VI,  105).     Pnblie  and  private  piers  diBtinguiehed. 

Approved  in  Weenu  Steamboat  Co.  t.  People's  Steamboat  Co.,  141 
Fed.  458,  457,  single  carrier  leadng  wharf  on  navigable  river  in  country 
where  it  constitutes  onlj  access  to  river  cannot  exclude  other  carriers 
from  nsing  it  on  payment  of  wharfage;  Thousand  Island  Steamboat  Co. 
T.  Visger,  179  N.  T.  210,  71  N.  B.  765,  under  grant  of  lands  under  navi- 
gable waters  on  which  riparian  owner  had  erected  dock  for  promoting 
commerce  of  etate,  use  of  doek  was  open  to  pnblie  on  payment  of  com- 
penMtion. 

SyL  3  (VI,  105).    Pier  00  non-navigable  water  not  pnblie. 

Approved  in  Looisville  etc.  B.  B.  Co.  v.  West  Coast  Naval  etc  Co., 
108  U.  S.  498,  49  L.  1141,  25  Sup.  Ct.  745,  wbarf  in  harbor  of  city  at 
foot  of  street,  bnilt  by  railroad  under  ellj  permit  for  facilitation  of 
•wn  traffle  is  not  public  wharf. 

(VI,  103).  Hiseellaneous.  Cited  in  Southern  Pae.  Co.  ▼.  Western 
Pac  By.  Co.,  144  Fed.  199,  determining  title  to  Oakland  waterfront^ 
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Peoria  t.  CeiitT«l  Nat.  Bank,  2».I1L  07,  79  N.  E.  300,  WAter'a  edge 
and  not  surveyed  mBacder  line  ig  ahoie  line  fiom  which  linea  drawn 
to  ihow  aeeretion  right*  of  riparian  owneri. 


Sft  8   {VI,  107).     City's  liabiUty  (or  defeetivo  atreets. 

Approved  in  Nanmburgh  t,  Citj  of  Milwaukee,  140  Fed.  fl47,  648, 
Milwaukee  liable  for  negligence  of  city  bridge  tender  in  operating  . 
bridge;  City  of  Gothrie  t.  Swan,  5  Okl.  763,  51  Pae.  564,  municipality 
1b  liable  for  injuries  caused  by  neglect  to  repair  (treat*. 

DiatingDished  in  dissentiDg  opinion  in  Nanmburgh  t.  City  of  Uilmn- 
kce,  146  Ped.  650,  majority  holding  Milwaukee  liable  for  negligence  of 
city  bridge  tender  in  operating  bridge. 

1  Black,  55-08,  17  L.  94,  UNITED  STATES  ▼.  BABBIT. 

Byl,  2  (VI,  lOB).    Implication!  aa  part  of  atatute  or  contract. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  812,  constru- 
ing covenant  for  forfeiture  in  oil  lease;  Theii  v.  Commrs.  of  Washita 
County,  9  Okl.  651,  6Q  Pae.  SOS,  under  Statutes  18B0,  county  com- 
tnissionera  cannot  issue  warrants  far  bridges  unless  first  anthorixed 
to  do  BO  by  vote  of  people;  Biggins  v.  Bichards,  97  Tex.  836,  77  S. 
W.  948,  Waco  Charter  Act,  E73,  providing  for  removal  by  council  of 
officers  for  incompetency,  etc.,  after  due  notice,  snffleiently  provides 
mode  of  procedure;  dissenting  opinion  in  Armoar  Packing  Co.  v. 
Lacy,  200  U.  S.  237,  GO  L.  458,  26  Sup.  Ct.  232,  majority  npholdinf 
N.  C.  Laws  1903,  e.  247,  taxing  local  business  of  foreign  meat  pack- 
ing house;  diasenting  opinion  in  Silver  Springs  etc.  B.  B.  Co.  t. 
Van  Ness,  45  Fla.  583,  34  So.  891,  majority  holding  clause  in  deed 
of  right  of  way  for  railroad,  providing  that  If  phosphate  beds  be 
found  on  line  of  survey  railroad  would  remove  tracks  to  adjacent  land 
on  notice,  gave  action  for  damages  for  breach  thereof. 

Syl.  3  (VI,  111).    Provisos  in  statutea. 

Approved  in  United  States  v.  Downing,  140  Fed.  59,  proviaioa  in    . 
par.   626,  Free  List,   §   2,   Tariff   Act   1897,   for   "products   of   crude 
petroleum"  does  not  include  articlea  not  composed  in  chief  value  of 
petroleum,  though  petroleum  predominatea  in  quautity, 

1  Black,  80-94,  17  L.  41,  EAQEB  v.  THOMPSON. 

Syl.  4  (VI,  113).    Setting  aside  settlement  for  frand. 

Approved  in  Daly  v.  Busk  Tunnel  By.  Co.,  129  Fed.  521,  04  C.  C. 
A,  87,  upholding  settlement  made  by  surety  on  contractor's  bond. 
Soa  100  Am.  St.  Bep.  446,  note. 
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Sei  NotM  on  n.  8.  BeporU.  1  Black,  101-169 

1  Black,  101-lOT,  17  L.  33,  STILES  V.  DAVIS. 

9^1-  1  (VI,  115).     Attachment  of  goods  in  caTrier'i  bands. 

Approved  in  Pittsburgh  etc.  By.  Co.  v.  Coi,  36  Ind,  App,  29T,  73 
N.  E.  122,  where  shipper's  consigned  goods  to  themselves  under  ss- 
samed  names,  innocent  carrier  not  liable  as  garnishee  to  shipper's 
creditors  under  writ  served  during  transit;  Cornell  v.  Hahonej,  190 
Mass.  266,  76  N.  E.  665,  it  is  good  defense  to  action  against  ware- 
n  for  eonversioii  that  goods  had  been  attached  bj  third  p«r> 


1  Black,  108-115, 17  li.  35,  BAQS  OF  UNSEED  (8BABS  ▼.  WILLS). 

B7I.  2  (VI,  116).     Ship  owner  ha*  lien  till  freight  paid. 

Approved  in  Portland  etc.  Mills  Co.  v.  Portland  etc  B.  S.  Co.,  145 
Fed.  6S2,  where  vessel  stranded  and  it  and  cargo  abandoned  to  in- 
surer and  part  of  cargo  salved  and  sold  and  proceeds  paid  to  its  in- 
■nrer  and  insurer  of  freight  recovered  same  from  shipper,  latter  not 
subrogated  to  carrier's  lien;  Lembeck  t.  Jarvis  etc.  Storage  Co.,  68  N. 
J.  Eq.  496,  59  AtL  362,  where  carrier  delivered  goods  to  consignee  who 
agreed  to  hold  them  till  freight  paid,  it  cannot  assert  lien  against 
innocent  pledgee. 

B7L  5  (VI,  117).    Loss  of  Uen  hj  delivery. 

Approved  in  Michigan  S.  S.  Co.  v.  Thornton,  136  Fed.  137,  69  C. 
C,  A.  132,  where  charter  provided  for  payment  of  freight  on  dGlivery 
of  each  cargo  and  for  lien  on  all  cargo  for  freight  moneys,  where  con- 
signee remitted  to  shipper,  remittance  impressed  with  trust  in  favor 
of  ship  owner;  Kennedy  t,  Weston,  136  Fed.  163,  69  a  C.  A.  78, 
arguendo. 

1  Black,  ISl-131,  17  L.  70,  THE  ISLAND  CITT. 

SyL  1  (VI,  118).    Salvage — Abandonment  with  Intent  to  return. 

Approved  in  The  Elisa  Strong,  130  Fed.  99,  64  C.  C.  A.  433,  vessel 
not  derelict  when  master  and  crew  abandon  it  temporarily  to  get  as- 
sistance to  save  vessel  and  cargo. 

(TI,  118.)  Uiscellaneons.  Cited  In  Spsulding  v.  Alaska  Com.  Co., 
1  Alaska,  S03,  citing  argument  of  connseL 

1  Blaek,  140-149, 17  L.  135,  BBYAN  v.  UNITED  STATES. 
Syl.  S  (VI,  119).    Liability  of  mety  on  official  bond. 
Bee  103  Am.  St.  Bep.  933,  note. 

1  BUck,  156-166, 17  L.  97,  NELSON  v.  WOODRUFF, 
Syl.  1  (VI,  120}.    BiU  of  lading  as  ovidence  of  condltton. 
Approved  in  Tlio  Fresque  Isle,  140  Fed.  804,  following  rulfc 
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1  BUek,  £86-315  Notei  on  U.  S.  BeporU.  3G3 

1  Black,  ZSa-E98,  IT  L.  130,  THE  OHIO  AND  lOSBISSIFn  B.  S. 
CO.  T.  WHEELEB. 

Bjl.  1  (VI,  131).    Bait  againat  eorpoTation— dtlieiulilp. 

Approved  in  Thomai  t.  Ohio  State  UniTcnitj  TntatMi,  193  IT.  B. 
810,  21i,  49  L.  104,  les,  25  Sap.  Ct.  S4,  sUeEation  tbat  Unireraitr 
Trasteea  are  sitiuni  of  Ohio  is  inefficient  arerment  that  the7  ar« 
Ohio  corporation  whers  atatnte  craating  them  eonitrued  bj  atato 
court  aa  not  conferring  corporate  poiren;  Lee  ▼.  Atlantic  Ate,  S. 
Co.,  160  Fed.  TH,  where  one  corporation  ia  merged  Into  another  it 
remaini  eitiien  of  state  of  ita  original  incorporation  for  purpose!  of 
federal  jnrisdietion;  TTtah-Kevada  Co.  v.  De  Lamar,  133  Fed.  117, 
M  0.  C.  A.  179,  faet  that  defendant  ia  president  of  corporation 
creates  no  presamption  that  he  is  citicen  of  kame  state  aa  eorpora- 

87I.   2  (TI,  134).    Citiaenship  of  reincorporated  foreign   eorpora- 

Approved  in  Dodd  v.  Looisville  Bridge  Co.,  130  Fed.  195,  follow- 
ing rale;  United  States  t.  Milwankee  etc.  Traniit  Co.,  142  Fed.  254, 
applying  rule  in  suit  under  Elkins  act  of  1903,  to  enjoin  rebating 
where  officers  of  brewery  owning  majority  of  stock  organised  transit 
company  which  made  shipping  contracts  for  brewery  on  commission 
paid  by  carriers;  Western  Un.  Tel.  Co.  t.  Pittsbnrg  etc  By.  Co., 
137  Fed.  437,  applying  rale  in  bill  against  consolidated  railroad  for 
apeciflc  performance  of  right  of  way  contract  between  telegraph  com- 
pany and  constitaent  railroads;  Bnuell  ▼.  Bt.  Louis  etc.  By,  Co.,  71 
Ark.  454,  457,  75  S.  W.  727,  728,  foreign  corporation  complying  with 
acts  1899,  p.  43,  c.  34,  became  domestic  with  right  to  exercise  emi- 
nent domain;  Baltimore  etc.  B.  B.  Co.  v.  Allen,  53  W.  Va.  398,  IIS 
Am.  St.  Bap.  9S5,  62  B.  E.  469,  3  L.  B.  A.  (N.  S.)  608,  railroads 
chartered  by  other  states,  but  operating  roads  here  have  status  of 
residents,  and  may  be  garnished  without  reference  to  jurisdiction 
in  which  debts  due  from  them  are  payable 

Syl.  S  (TI,  135).    Soit  by  eoTporation  of  two  statea. 

Approved  In  Walsey  t.  Chicago  ets.  By.  Co.,  147  Fed.  014,  OlS, 
railroad  incorporated  in  two  states  and  formed  by  eoosolidation  of 
two  companies,  one  of  each  state  and  consolidated  with  Ave  other 
companies  of  one  of  itates,  cannot  remove  anit  on  ground  of  diversity 
of  citizenship. 

1  Black,  309:315,  17  L.  B7,  FABNI  v.  TES80N. 

Byl.  1  (TI,  186).    Necessary  parties — Joint  contract. 

Approved  in  United  Btatea  v.  Churchyard,  132  Fed.  85,  actios  on 
government  contractor's  bond  given  under  Comp.  St.  1901,  p.  2523, 
ta  within  federal  jnriadietion  regardless  of  eitiienship  of  parties. 
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MS  Notei  on  V.  8.  Beporti.  1  Black,  316-488 

1  Kmok,  S16'32S,  17  L.  EOS,  HABENESS  t.  UNDEBHILL. 

S7I.  3  (TI,  138).    Agreement  for  fnadnleiit  entrT^-Trosta. 

Approved  in  diuenting  opinion  in  Eftrtman  v.  Butterfleld  Lumber 
Co.,  100  v.  a.  341,  50  Zi.  ESO,  Sfl  Bap.  Ct.  S3,  majority  holdiog  one 
holding  ander  tniBt  deed  from  patentee  with  knowledge  of  prior  eon- 
Tejance  of  timber  cannot  challenge  validity  of  convefanee  beeauie  it 
waa  made  pnransnt  to  agreement  for  advance  of  mooej  to  pa;  eatrj 

1  Black,  3&0,  351,  IT  L.  216,  FABNEY  t.  TOWLE. 

S7I.  1  (YI,  140).    State  deeieion  againit  federal  qneetion. 

Approved  in  Harding  ▼.  Blinoia,  IW  U.  B.  88,  46  Ii.  3ST,  SS  Sup. 
Ct.  17«,  following  mle. 

1  Black,  SSB-858,  17  L.  Bl,  CBEW8  r.  BUBCHAU. 

Sft.  1  (VI,  140).    Indian  treaty— Equitable  interest  in  land. 

Approved  in  Conway  v.  United  States,  -149  Fed.  267,  where  landa 
were  allotted  to  Ponea  aqnaw  and  bnek  whom  she  afterward  married 
and  later  they  aeleeted  adjoining  lien  lands,  but  truat  patent  by  mis- 
take made  to  hnsband  for  both  tracts  she  was  entitled  to  half  of 
Und. 

Distinguished  in  Wallaea  t.  Adams,  143  Fed.  722,  judgments  of 
«itisensliip  of  Choctaw  Nation,  though  final  when  rendered,  were  re- 
viewable under  anbaequent  acts  enacted  prior  to  allotments  of  land. 

Syl.  S  (VT,  141).    Becord  of  deed  and  poiseision  as  notice. 

See  104  Am.  St.  Bep,  944,  note. 
1  Black,  358-386,  17  L.  147,  BICE  v.  THE  MINN.  4  N.  W.  B.  B.  CO. 

Syl.  5  (TI,  142).    Bailroad  aid  grant — Vesting  title  on  condition. 

Approved  In  Davis  t.  Uaylci,  76  Vt.  3E,  56  AtL  176,  grant  of  land 
from  state  eonvey*  only  sneb  title  as  state  had. 

Syl.  0  (VI,  143).    Public  giants  strictly  construed. 

Approved  in  Enozville  Water  Co.  v.  Enazville,  200  V.  S.  SS,  SO  L. 
350,  26  Snp,  Ct.  2£4,  mnnicipal  grant  of  waterworks  franchise  does 
not  impliedly  devest  city  of  power  to  construct  its  own  system;  Story 
V.  Woolverton,  31  Mont  335,  78  Pac.  000,  act  of  Congress  of  1801, 
granting  to  Montana  part  of  land  of  former  military  post  did  not 
grant  right  of  use  of  water  of  stream  from  whieh  government  had 
taken  water  through  ditch  aeross  other  lauds. 

1  Biaek,  419-426,  17  L.  »3,  CLEVELAND  v.  CHAMBEBLAIN. 

Syl.  I  (VI,  146).     Diamissal  where  appellant  buys  opponent. 

Approved  in  Bidge  v.  Hanker,  132  Fed.  601,  67  C.  C.  A.  596,  de- 
cree against  receiver  of  another  court  is  not  nullity  on  collateral  at- 
tack merely  because  record  faili  to  affirmatively  show  grant  of  leav* 
to  sua. 
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DlBtingaiBhed  in  Snceesiioii  of  Danphln  (Choppin  r.  Banphin),  IIS 
Lr.  134,  SO  So.  298,  fact  that  judgment  signed  after  eompTomiie  af- 
fected dosB  not  deprive  judgment  of  effect  u  rea  adjudicata. 

1  Black,  127-431,  17  L.  188,  VANCE  t.  CAMPBELL. 

S7I.  1  (YI,  147).    Patents — Infringement  of  part  of  CDmbination. 

Approved  in  Bawson  etc.  Co.  v.  Hunt  Co.,  147  Fed.  £41,  where 
drawings  and  descriptions  of  reissne  are  identical  with  original,  valid- 
itjT  of  Drigina]  sot  affected  b^  invalidity  of  other  daima;  O.  H. 
Jewell  Filter  Co.  t.  Jackson,  140  Fed.  344,  holding  claim  to  Jewell, 
patent  No.  609,120,  for  impievement*  in  filters  not  infringed. 


B7I.  2  (TI,  ISO).    Bellnqniahment  of  taxing  power  not  prenimed. 

Approved  in  New  York  v.  State  Board  of  Tax  Commn.,  109  U.  B. 
42,  lOS  Am.  Bt.  Bep.  702,  50  L.  77,  25  Bnp.  Ct.  T16,  special  franchise 
tax  imposed  bf  N.  T.  Laws  1899,  e.  712,  does  not  impair  obligation 
of  grant  to  operate  street  railroads  on  payment  of  percentage  of 
earnings. 

1  Black,  459-471, 17  L.  218,  MeCOOL  v.  SMITH. 

87L  (YI,  185).    Statntes— CoBstruetioB  of  well-known  terms. 

Approved  in  Whitfleld  v.  Aetna  Life  Ina.  Co.,  144  Fed.  360,  eoB- 
straing  Bay.  St.  Uo.  1899,  §  7898,  relating  to  snicide  as  defense  to 
insurance  policy. 

BrL  4  (TI,  156).    Bepeals  bj  implication  not  favored. 

Approved  in  TerHtorr  v.  NeviUe,  10  Okl.  99,  60  Pae.  796,  Okl. 
Stat.  1893,  e.  23,  relating  to  changing  of  county  seats,  does  not 
conflict  with  law  authorizing  opening  of  Cherokee  outlet. 

1  Black,  484-488,  17  L.  225,  UNITED  STATES  v.  JACEALOW. 

87I.  1  (TI,  159).    Tenne  of  federal  eriminal  prosMotiona. 

Approved  in  Mahaffey  v.  Territorj',  11  Okl.  226,  66  Pac.  346,  up- 
holding removal  of  criminal  case,  on  application  of  territory,  from  ona 
judicial  district  to  another. 

1  Black,  503-506,  17  L.  134,  EX  PABTB  OOBDON. 

SyL  1  (TI,  16S).     Mode  of  review  of  circnit  criminal  judgment. 

Approved  in  Whitney  v.  Dick,  202  U.  8.  139,  50  L.  966,  36  Sup.  Ct. 
S84,  circuit  court  of  appeal))  cannot  issue  certiorari  to  review  con- 
viction in  inferior  federal  court  where  only  question  is  whether  fed- 
eral court  has  jurisdiction  to  pnnieh  offense;  Baiber  Asphalt  Par.  Co. 
V.  Morris,  132  Fed.  955,  67  L.  B.  A.  761,  66  C.  C.  A.  55,  granting  man- 
damuH  to  circuit  judge  to  vacate  order  staying  proceedings  pending 
Mrtain  state  court  appeals.    See  111  Am.  St.  Bep.  934,  936,  953,  not*. 
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36S  NotsB  on  U.  S.  Beports.  1  Black,  SIS-SSS 

]  Black,  518-523, 17  L.  65,  HOYT  v.  SHELDON. 

Sfl.  1  (TI,  163).    Decision  on  federal  point  Bgainat  appellant. 

Approved  in  Qilea  t.  Teaslej,  193  U.  8.  160,  4S  L.  6S9,  24  Sop.  Ct. 
369,  denjiag  jarisdiction  to  review  atate  order  Bnataining  demurrer 
in  action  for  damages  for  refusal  to  register  negro  aa  elector;  Hutchin- 
son V.  Uorris  Bros.,  ISO  Mo.  677,  69  B.  W.  871,  applying  principle  on 
«ppesl  from  circuit  court  to  supreme  court. 

1  Black,  522-532,  17  L.  180,  THE  STEAMEB  ST.  LAWRENCE. 

S7I.  6  (VI,  165).  '  Admiralty — Enforcement  of  state  lien  statute. 

Approved  !n  Fredericks  v.  James  Reea  ft  Sods  Co.,  135  Fed.  731,  68 
C.  C.  A.  368,  lien  enforced  by  proceedings  in  rem  under  state  statute 
*  for  repairs  and  supplies  to  vessel  in  home  port,  is  enforeeable  in  ad- 

1  Black,  603-635, 17  L..191,  CONWAY  v.  TAYLOB. 

Syl.  2  (VI,  176).    Nature  of  ferry  franehiu. 

Approved  in  State  v.  Faudre,  54  W.  Va.  12S,  132,  102  An.  St.  Bep. 
927,  46  S.  E.  272,  273,  63  L.  B.  A.  877,  West  Virginia  cannot  punish 
one  acting  under  Ohio  ferry  franchise  for  charging  one  coming  from 
Ohio  more  than  alloned  by  West  Virginia  ferry  law. 

Syl,  8  (VI,  176),    Parry  franchise  across  river  boundary. 

Approved  in  State  v.  Fandre,  54  W.  Va.  123,  134,  136,  102  Am,  St. 
Bep.  927,  46  8.  E.  26B,  274,  275,  63  L.  B.  A.  877,  West  Virginia  can- 
not punish  one  acting  under  Ohio  ferry  franchise  for  charging  one 
coming  from  Ohio  more  than  allowed  by  West  Virginia  ferry  law. 

Syl.  7  (VI,  178).    State's  power  to  regulate  ferries. 

Approved  in  State  v.  Faudre,  54  W.  Va.  133,  102  Am.  St.  Rep.  927, 
46  S.  E.  274,  63  L.  R.  A.  S77,  West  Virginia  cannot  punish  one  act- 
ing under  Ohio  ferry  franchise  for  charging  one  coming  from  Ohio 
more  than  allowed  by  West  Virginia  ferry  law. 
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n  BLACK. 


87I.  3  (VI,  1S3).    Salei — Borden  of  proof  to  show  t^aej. 

Approved  io  la  re  Dneker,  133  Fed.  776,  lellar  of  merchandiie  t» 
baDkrnpt  under  anrecDided  eonditioiul  isle  not  entitled  to   pnont7 
SI  tkg&inst  Bubseqnent  erediton  without  notice,  though  tneh  eieditois-  ' 
b&d  no  lien  on  property. 

S  BUek,  408-«18,  17  li.  292,  KINO  t.  ACKEBUAN. 

87L  3  (TI,  184),    Deviie  with  power  to  dispose  crentei  fee. 

Approved  in  UcCKtrrey  v.  M>noguB,  106  IT.  8.  568,  49  L.  602,  2S  Sup. 
Ct.  319,  where  testator  gave  all  estate  to  heirs  as  devisees  and  charged 
debts  on  one  receiving  greater  part,  devisees  took  fees. 

87I.  4  (TI,  184).     Extrinsic  evidence  to  explain  ambignitj. 

Approved  in  Darnell  v.  Laffert?,  113  Uo.  App.  303,  S8  S.  W.  791, 
admitting  parol  evidence  to  explain  memorandDin  of  sale  of  cows. 

2  Black,  418-4E9,  17  L.  298,  CHICAGO  v.  BOBBINa 

B7I.  1  (VI,  I8S).    City's  liabilit;  of  defects  in  streett. 

Approved  in  United  States  v.  Port  of  Portlftnd,  147  Fed.  868, 
Port  of  Portland  is  liable  in  damages  for  collision  caused  by  neg- 
ligence of  employees  in  charge  of  one  of  its  boats  while  perform- 
ing dnties  on  Columbia  river;  OrEtves  v.  City  etc.  Tel.  Assn.,  132 
Fed.  388,  where  negligence  of  telephone  company  and  traction  com- 
pany acting  independently,  in  maintaining  wires  eaosed  injuries,  they 
may  be  joined  as  defendants.  See  notes,  111  Am.  St.  Bep.  704;  108 
Am.  St.  Bep.  154. 

Syl.  2  (VI,  188).  Conclusiveness  as  to  contractor  of  judgment 
against  city. 

Approved  in  Chesapeake  etc.  Towing  Co.  v.  Western  Assurance 
Co.,  99  Ud.  442,  SS  Atl.  17,  where  in  action  by  assignee  of  owner 
of  goods  against  steamer  for  loss  of  cargo  from  plaintiff's  scow 
en  route  to  steamsT,  it  was  found  scow  was  unseaworthy,  plaintiff 
not  estopped  by  finding  in  action  against  cargo  insurer;  Detroit  v. 
Orant,  135  Hieh.  629,  98  N.  W.  406,  where  paving  contractor  wh» 
secured  city  from  damages  through  his  negligence  was  sued  jointly 
with  city  and  he  procured  diseontinnance  as  to  himself,  he  is  not 
•ntitled  to  written  notice  of  pendency  of  action, 
[866] 
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«7  Notes  on  V.  B.  Bepoiti.  8  Black,  485-4» 

Byl.  S  (VI,  16S).    Liability  of  owner  tor  contractor'!  negligence. 

Distinguished  in  Hoff  v.  SbocUey,  122  Iowa,  728,  »B  S.  W.  576, 
101  Am.  St.  Bep.  289,  64  L.  B.  A.  S3S,  property  owner  contracting 
with  independent  contractor  to  bnild  bonse  not  liable  for  injury  ta 
passerby  In  street  caused  by  latter's  failure  to  guard  and  light  sand 
pile  in  front  of  pT«misei. 

ByL  6  (TI,  IM).    FoIlowEog  state  decisions. 

Approved  in  Three  States  Lumber  Co.  v.  Blanks,  133  Fed.  482,  69  L. 
B.  A.  283,  66  C.  C.  A.  353,  decision  of  question  aa  to  what  will  exenss 
plaintiff's  nonretam  of  replevied  property  on  bis  fadJnie  in  action  ia 
one  of  local  law  not  binding  on  federal  eourta;  Phoenix  Bridge  Co. 
V.  Caatleberry,  131  Fed.  178,  65  C.  C.  A.  481,  determining  priority 
of  jurisdiction  on  grant  of  letters  of  adminiatration, 

2  BUck,  485-499,  17  L.  311,  MISSISSIPPI  ETC.  B.  B.  CO.  v.  WABD. 

Syl.  3  (TI,  203).    Amount  in  dispute  on  abatement  of  nuisance. 

ApproTsd  in  Board  of  Trade  v.  Cella  Commisaion  Co.,  14S  Fed. 
29,  npholding  jurisdiction  over  suit  to  enjoin  use  of  board  of  trade's 
market  quotations;  Louisville  etc.  Co.  v.  Bitterman,  144  Fed.  44, 
45,  in  snit  by  carrier  to  restrain  scalping  of  excursion  tickets,  vslu* 
of  business  sought  to  be  protected  determines  amount  in  contro- 
versy; Anderson  v.  Bassman,  140  Fed.  14,  applying  principle  in 
suit  to  enjoin  diversion  of  water. 

Byl.  6  (VI,  £04).    Abatement  of  Interstate  bridge  as  nuisance. 

Approved  in  Haddock  v.  Haddock,  201  U.  B.  577,  50  L.  873,  26 
Sup.  Ct.  525,  holding  mere  domicile  within  state  of  one  spouse  does 
not  give  state  court  jurisdiction  to  render  divorce  against  nonresi- 
dent nonappearing  defendant  only  constructively  served.  See  109 
Am.  St.  Bep.  263,  note. 

Distinguished  in  dissenting  opinion  in  Haddock  t.  Haddock,  201 
n.  S.  610,  50  L.  S86,  26  Sup.  Ct.  525,  majority  holding  mere  domicile 
in  state  of  one  of  spouses  gives  state  court  no  jurisdiction  to  render 
divorce  against  nonappearing  nonresident  defendant  only  coustruc- 
tively  served. 

.Syl.  6  (TI,  204).  Injunction  against  bridge  in  doubtful  case. 
Approved  in  Kansas  City  etc.  B.  B.  Co.  v.  Wiygul,  82  Hiss.  231, 
33  So.  967,  61  L.  B.  A.  578,  railroad  having  grant  to  bridge  naviga- 
ble stream  may  make  repairs;  Madison  v.  Ducktown  etc.  Iron  Co., 
113  Tenn.  351,  83  B.  W.  663,  refusing  to  enjoin  alleged  nuiaanc* 
caused  by  operation  of  reduction  plant  after  ten  years'  delay. 

Syl.  7  (TI,  205).     Bestraining  public  nuisance  at  suit  of  individuoL 
B««  107  Am.  St.  Bep.  205,'  note. 
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%  Black,  499-S53  Hotel  on  U.  6.  Beporte  HS 

S  Black,  499-S09,  17  L.  278,  KOONAW  v.  LEE. 

Sfl.  2  (VI,  206).    Deed»— Befennce  to  mapa. 

Approved  in  Pence  v.  Bryant,  54  W.  Va.  2M,  46  S.  B.  277,  wliaie 
land  has  been  dedicated  for  public  street  and  it  has  been  aeeepted 
hj  long  nse  as  street,  dedication  cannot  be  retracted  thoogb  city  has 
never  formally  accepted  "it. 

8yl.  11  (TI,  208).     Vendee's  relief  where  title  defective— Fraud. 

Approved  in  United  States  v,  Martindale,  146  Fed.  203,  holdlDg 
insufficient  indictment  under  Bev.  St.,  §  G200,  charging  director  of 
national  bank  with  misapplication  of  fundi  by  meane  of  draft. 

Syl.  14  (VI,  20S).  Practice  in  federal  eonrta  not  regulated  by 
states. 

Cited  in  Hatcher  t.  Hendrie  etc.  Co.,  133  Fed.  272,  68  C.  G.  A. 
19,  arguendo. 

2  Black,  510-518,  17  L.  SOS,  OILMAN  v.  flHEBOTOAN. 

8yl.  4  (VT,  211).    Municipal  aid  to  railroads. 

Approved  in  State  v.  Chicago  etc.  B.  B.  Co.,  lOS  Mo.  238,  93 
S,  W.  786,  Const.  Amend.  1900,  relating  to  levy  of  additional  toad 
tax,  is  void,  rinee  it  exempts  cert^n  cities. 

2  Black,  544,  545,  17  L.  333,  WBIQHT  v.  SILL. 

8yL  1  (VI,  219).    Btare  deeiris. 

Approved  in  dissenting  opinion  in  Buih  v.  Buckley,  100  Me.  840, 
61  Atl.  782,  70  L.  B.  A.  464,  majority  holding  municipal  judge  iiin- 
ing  warrant  and  trying  case  under  void  ordinance  not  liable  for  false 
impriionment. 

S  Blaek,  545-5S3,  17  L.  333,  PABKEB  t.  WINNIPISEOGEE  ETC. 
CO. 

Byl.  1  (VI,  219).    Equity — Objection  of  adequacy  of  law  remedy. 

Approved  in  Kane  v.  Luekmao,  131  Fed.  618,  621,  denying  specific 
performance  of  contract  for  sale  to  plaintiff  of  certain  cowa  at 
fixed  price  where  they  are  not  shown  to  have  distinctive  valne; 
Kome-Snook  Co.  v.  Simpson,  1  Alaska,  S89,  court  may  of  own  mo- 
tion dismiss  suit  by  adverse  applicant  for  mining  patent  where  no- 
tice of  application  in  land  oflice  was  fatally  defective;  Allen  v. 
Myers,  1  Alaska,  117,  denying  jurisdiction  over  mit  to  quiet  title 
after  applicant  for  patent  has  initiated  proceedings  in  land  office 
under  Bev.  St.,  5§  2325,  2326,-  dissenting  opinion  in  Bamei  T. 
Newton,  S  Okl.  460,  49  Pac.  1081,  majority  holding  snccesifnl  party 
in  contest  before  land  department  may  enjoin  antagonist  from  fur- 
ther interference  or  occupancy  of  premises;  Qlenn  v.  West,  103  Va. 
524,  49  8.  E.  672,  holder  of  mere  equitable  title  out  of  possemion 
cannot  maintain  bill  to  quiet  against  possessor  claiming  under  tax 
title,  between  whom  and  himself  no  privity  exists. 
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«»  NotM  on  U.  a.  BapOTtiw  2  Bluk,  SG4-56S 

Byl.  S  (TI,  220).    Belief  &gunit  uniganee  where  right  clear. 

Approred  in  Silver  r.  J.  P.  Eiutia  Jilg.  Co.,  130  F«d.  349,  deny- 
ing  injunction  agsinat  infringement  of  pttent  where  defendmnt  denial 
infringemsnt  and  Htktes  ho  ha*  abandoned  lale  of  article  and  will 
not  further  infringe;  BampMn  etc.  Co.  t.  Beaver  ete.  Co.,  129  Fed. 
772,  refniing  preliminary  injunction  to  rsitrain  publication  of  in- 
fringing elt7  directory  where  ita  aale  would  not  interfere  greatlT' 
-with  Mle  of  complainant 'i;  American  Plate  OlaM  Co.  v.  Nieoaon,  3i 
Ind.  App.  654,  73  N.  E.  629,  holding  inaaffieient  petition  to  en- 
join obatmetion  of  atream  eanaing  water  to  back  np  and  flood  eom- 
plainant'i  premiaea;  Cheiaman  v.  Hale,  31  Uont.  S89,  79  Pae.  S97, 
in  action  for  damagea  for  maintenance  of  nnieasea  hj  pollution  of 
-water,  plaintiff  entitled  to  jury  though  he  also  aaka  for  iajuDction; 
Weat  t  Beverna  t.  Ponca  City  Milling  Co.,  14  Okl.  650,  79  Pac.  102, 
-refoaing  to  restrain  completion  of  frama  building  within  Are  linita; 
Uadison.  v.  Ducktown  ete.  Iron  Co.,  113  Tenn.  330,  B3  8.  W.  662,  re- 
f uaing  to  enjoin  maintenance  of  eopper  reduetion  ^ant  after  ten  yeara ' 
4elay. 

8yL  4  (TI,  222).    Lachsa  bara  equitable  relief. 

Approved  in  Uadiaon  t.  Dncktown  ete.  Iron  Co.,  113  Tenn.  855, 
93  8.  W.  662,  refnaing  to  enjoin  maistenanee  of  eopper  redaction 
plant  after  ten  year*'  delay. 

3  Black,  554-56S,  IT  L.  2«9,  LIKDBAT  T.  HAW£B. 

SyL  1  (VI,  222).  Compelling  eonveyanca  where  patent  to  tra»- 
tee. 

Approved  In  United  State*  r.  Detroit  Timber  etc.  Co.,  200  U.  H. 
339,  50  li.  S06,  26  Sup.  Ct.  282,  bona  fide  pnrchaaer  of  atanding  tim- 
ber from  hoidera  of  receiver's  llnal  receipta  for  purchase  price  of 
land  entered,  need  no(  account  to  government  for  timber  ent,  where 
patent  canceled  for  fraud  of  entryman. 

8yl.  2  (VI,  223}.     Vacation  of  patent  iaaued  by  miatake. 

Approved  in  Le  Marehel  t.  Teegarden,  133  Fed.  827,  one  atUek- 
ing  patent  for  mistake  of  fact  muat  plead  and  prove  evidence  be- 
fore department  from  which  miatake  resulted,  and  particular  mia- 
take made. 

Diatinguiabed  in  Eatea  r.  Timmona,  19ft  TJ.  8.  39S,  80  L.  244,  20 
Sup.  Ct.  8S,  perjury  on  hearing  before  Land  Department  of  land 
'Conteat  ia  not  ground  for  equitable  relief. 

3yL  8  (VI,  225).  Poeseaaion  by  reaidenee — Survey  at  time  of 
«ntry. 

Approved  in  Walker  t.  United  States,  139  Fed.  413,  where  marabal 
baa  rendered  aeconnta  against  government  for  aervices  of  deputies, 
^rlkieh  have  been  allowed  and  paid  according  to  rulea  governing  anck 
24 
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a  Black,  575-600  Notes  on  U.  B.  BeportiL  STO 

r  ttiem  years  afterwud  wheft 

8  Black,  67S-581,  17  L.  SS8,  BU8SELL  v.  EL7. 

87I.  S   (TI,  22S).     Ejectment  of  mortgagee — Dlegal   pOBBesaion. 

Appioved  in  Stoaffer  t.  Harlan,  flS  £aa.  138,  74  Pae.  All,  M  L.  B. 
A.  320,  mortgagee  in  possession  of  mortgaged  premises  who  ssaumed 
possession  under  foreclosore  proceedings,  cannot  be  dispossessed  with- 
out payment  of  mortgage  debt. 

2  Black,  590-583,  IT  L.  271,  NEBEASKA  CITT  t.  CAMPBELIi. 

S7L  1  (TI,  232).    City's  liability  for  defects  la  streets. 

Approved  in  Naunburgh  v.  Ci^  of  Uilwankee,  lU  Fed.  647,  hold- 
ing Milwaukee  liable  for  personal  injuriea  caused  by  eity  drawbridge 
tender;  Carson  t.  Osnewe,  9  Idaho,  25$,  108  Am.  St.  Bep.  127,  T« 
Pac.  866,  city  of  second  class  liable  in  damages  for  injuries  caused  by 
defective  sidewalk.  Bee  notes,  108  Am.  St.  Bep.  159;  103  Am.  St. 
Bep.  262. 

S  Black,  5BB-806,  17  L.  261,  TiEPFINGWBLL  t.  WABBEN. 

8yl.  1  (VI,  234).     Following  state  statntoiy  eonstruction. 

Approved  in  Jacobson  t.  Massachusetts,  197  V,  B.  24,  49  L.  61B,  2!t 
Sup.  Ct.  358,  following  state  court's  construction  of  eompnlsory  vaccina- 
tion; Tocnm  v.  Parker,  134  Fed.  213,  67  C.  C.  A.  227,  foUowing  con- 
struction of  state  slatutea  relating  to  descent  and  alienation  of  lands. 
Sea  103  Am.  St.  Bep.  868,  note. 

Syl.  8  (TI,  2$8).    Limitations  as  vesting  title. 

Approved  in  Linton  v.  Heye,  69  Neb.  455,  111  Am.  St.  Bep.  559, 95  N,  W. 
1041,  applying  rule ;  Northern  Pac.  By.  Co.  v.  Ely,  197  U.S.  8, 49  L.  642, 
2G  Sup.  Ct.  302,  title  to  Northern  Paci£e  right  of  way  cannot  be  ae- 
qnired  by  adverse  possession  under  state  law;  Davis  v.  Mills,  194  V~ 
6.  157,  48  L.  1071,  24  Sup.  Ct.  692,  Mont  Code  Civ.  Proe.,  )  554, 
prescribing  new  limitation  for  enforcement  of  corporate  debts  against 
directors  of  corporation  which  has  not  filed  annual  report,  is  valid  aa 
to  actions  outside  state  on  liability  incuTred  prior  to  enactment;  Firvt 
Baptist  Church  t.  Harper,  191  Mass.  209,  77  N.  E.  780,  where 
religious  society  claimed  defendant's  ancestor  took  deed  In  own  name 
on  plaintiff's  behalf,  attendance  of  ancestor  at  divine  worship  on 
premises  did  not  show  his  occupation  was  permissive;  O'Eeefe  v. 
Dilleubeck,  15  Okl.  448,  83  Pac.  543,  former  owner  cannot  sue  to 
avoid  tax  deed  valid  on  face  after  one  year  from  recordation  of 
deed;  Corkran  Oil  etc.  Co.  v.  Arnaudet,  111  La.  586,  35  So.  756, 
argil  endo. 

Syl.  4  (TI,  240).    Limitation  statutea  are  statutes  of  repose. 

Approved  in  Sopcr  v.  Lawrence  Bros.  Co.,  201  U.  8.  368,  50  L. 
791,  26  Sup.  Ct.  473,  upholding  Me.  Pub.  Laws  IS95,  c.  162,  relating 
to  adverse  possession  of  wild  land;  Lynchburg  etc.  Co.  v.  Travelers* 
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an  Note*  on  U.  S.  B«poTt«.  S  Bl>ek,  606-035 

Ina.  Co.,  140  Fed.  734,  under  Insarknce  policy  providing  for  bar 
o(  action  thereon  not  bronght  within  thirty  daja  after  right  m«- 
cruea,  limitation  begins  t«  ran  on  clear  aDDOuneemeat  bj  inanrer 
of  refusal  to  pay. 

2  Blaik,  608-610,  IT  L.  317,  PABBI8H  t.  FEBEia 
SyL   1    (VI,   ElO).    ConelauTonMS   of   stats   judgment   In   federal 

Approved  in  Qeorgia  B.  etc.  Co.  t.  Wright,  ISS  Fed.  917,  sute 
deeivon  that  charter  precluded  tax  on  corporation  in  exeesi  of  cer- 
tain percentage  of  net  earnings  coneludee  state  in  gubeeqneut  init 
for  taxes  for  diiferent  year  or  under  dilferent  statute;  Lockhart  v. 
Iieeds,  12  N.  U.  164,  76  Pse.  314,  judgment  against  plaintiff  on 
bill  to  declare  mine  location  void  for  frsad  and  collusion  by  defend- 
ants and  violation  of  agreement  to  locate  claim  for  plaintiff,  bare 
suit  to  have  property  declared  b>  be  held  in  trust 

£  BUck,  613-619,  17  L.  809,  BOTHWELL  r.  DEWEGS. 
8yl.  3  (VI,  242).  Inurement  of  tax  title  acquired  by  agent 
Approved  in  Booker  ▼.  Crocker,  138  Fed.  8,  6S  C.  C.  A.  627,  where 
sue  of  several  bondholders  secured  by  mortgage  purchases  superior 
liens  takes  them  in  trust  for  eo-bondholders  on  condition  that  they 
contribute  ihare  of  purchase  pries  within  rcasooabla  time;  First 
Congregational  Church  v.  Terry,  130  Iowa,  SIS,  107  N.  W.  307,  wife 
of  life  tenant  occupying  premises  with  husband  as  homestead  can- 
not obtain  valid  tax  title  as  against  remainderman;  Coleman  v. 
Coleman,  71  S.  C.  S24,  SI  B.  E.  EC2,  where  tenant  in  common  con- 
veyed entire  fee  to  mother  and  children  who  conveyed  fee  to  B 
who  held  for  over  twenty  years,  deed  ta  B  from  eotenanta  of  gran- 
tor not  prsiumed  a*  against  ciiildren. 

2  Black,  620-63S,  17  L  4G7,  BAlfK  OF  COMMERCE  v.  NEW  TOBK. 

Syl.  1  (VI,  245).     State  tax  on  national  baoke. 

Approved  in  dissenting  opinion  in  South  Carolina  v.  United  States, 
199  U.  a.  466;  60  L,  278,  26  Bup.  Ct.  110,  majority  holding  govern- 
ment  may  exact  revenue  licenae  from  diipeneing  agents  of  state 
which  has  taken  charge  of  liquor  bnaineiB. 

Dietinguished  In  Hibernia  Saving*  etc.  Boc.  t.  San  Francisco, 
800  U.  8.  313,  50  L.  496,  26  Sup.  Ct.  EG5,  United  Btatei  treasury 
checks  for  accrued  interest  on  goverament  bonds  are  taxable  by 
state  in  hands  of  ownerj  South  Carolina  v.  United  States,  199  U. 
S.  452,  50  L.  206,  26  Sup.  Ct.  110,  government  may  exact  revenue 
license  from  dispensing  agents  of  state  which  has  taken  charge  of 
liquor  bnainess. 

Byl.  2  (VI,  847).     Tax  on  capital  stock  as  tax  on  property. 

Approved  in  Delaware  etc.  B,  B.  Co.  v.  Pennsylvania,  108  V.  B. 
S54,  40  1x  1082,  25  Bup.  Ct  669,  including  is  appraisement  of  capital 
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t  BUck,  635-721  Note*  on  U.  B.  Beporta.  S7I 

■toek  of  domestic  corporation  for  tax  purpoBSB,  value  at  coal  mfned 
bj  it  vrithin  jtate  bot  aituated  eliewhere,  ia  illegaL 

2  Bluk,  63C-6W,  IT  L.  45»,  PBIZE  CASES. 

87I.  8    (TI,  250).     War   defined. 

Approved  in  Hamilton  t.  McClaughrj,  136  Fed.  449,  Boxer  npriHlng 
of  1900,  conBtituted  "time  of  war'*  within  flftj-eighth  article  of  war  ro- 
tating to  eourt-martiali. 

Byl.  *  (VI,  254).    Judicial  iiotieo  of  civil  wu. 

Approved  in  La  Bue  v.  Kanaaa  Mot.  Life  Ins.  Co.,  68  Kaa-  543, 
76  Pbc.  495,  taking  judicial  notic«  of  existeiic«  of  iniurreetion  in 
Mindanao  prior  to  1B02. 

8;!.  8  (VI,  26S).     Ratification  of  President's  invalid  orders. 

Approved  in  Lincoln  v.  United  Statei,  202  U.  B.  499,  SO  L.  11I», 
26  8up.  Ct.  728,  collection  of  duties  on  importa  to  Uanila  not  an- 
tborized  by  President's  order  of  1898,  not  ratified  bjr  Comp.  Bt. 
8app.  1905,  p.  S91,  ratifying  such  order. 

.  BLACK  BIVBB  ETC. 

B7I.  8  (VI,  263).  Equitabla  foreclosaro  of  illegally  drawn  mort- 
gage. 

Approved  in  Fourth  Nat.  Bank  v.  Camden  L.  Co.,  142  Fed.  260, 
corporation 'e  deed  of  traet  ejcecnted  by  president  and  secretary  to 
secure  purebaae  price  of  property  not  impeachable  for  want  of  Hesl 
or  want  of  anthoriution  irliere  corporation  used  property  and  made 
paymeots. 

8yl-  4  (VI,  263).     Corporate  directors  are  trustees  for  stockholdere. 

Approved  in  Beach  v.  McKinnon,  148  Fed.  736,  bill  by  receiver 
of  insolvent  jjorporation  againet  director  for  accounting  as  to  note* 
transferred  by  it  to  him  muet  allege  that  transfer  was  fraudulent; 
In  re  Castle  Braid  Co.,  145  Fed.  235,  contract  between  corporation 
and  directors  for  purchase  of  stock  not  prima  facie  void;  Burnes  v. 
Burues,  137  Fed.  790,  70  C.  C.  A.  357,  transfer  of  stock  from  cor- 
poration to  trustee  for  majority  of  directors  and  others  by  controlling 
votes  of  that  majority  are  voidable  by  etockholders;  City  Nat.  Bank 
T.  Goshen  ate.  Milla  Co.,  35  Ind.  App.  679,  69  N.  E.  211,  director  of 
iuBoIvsnt  corporation  who  resigned  after  it  was  agreed  he  abould 
resign  aod  have  preference,  is  director  for  purpose  of  determining 
validity  of  preference.    See  97  Am.  St.  Bep.  41,  note. 
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I  WAUiAGE. 


I  Wall.  5-l«,  17  L.  615,  CEOSS  v.  DB  TALI.B. 

Bjh  1   (VI,  271).     Alien's  power  to  hold  land. 

Approved  in  Loaisville  Property  Co.  t.  Naabville,  114  Tenn.  2S1, 
84  8.  W.  812,  failure  of  foreign  corporation  to  file  articles  of  in- 
corporation SB  provided  hj  statute  is  no  bar  to  recovery  (or  dam- 
ages to  property  from  change  of  street  grade. 

Syl.  2  (VI,  271).    Cross-bill  dependent  on  original. 

Approved  in  Ames  Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed. 
169,  179,  in  federal  suit  to  protect  water  rights  against  separate  ap- 
propristoTS,  all  of  whom  eitiiena  of  different  states  from  complain- 
ant, court  may  entertain  cross-bill  by  any  defendant  setting  up 
priority,  irrespective  of  citizenship;  Oilmore  v.  Bort,  134  Fed.  661, 
1162,  in  suit  for  cancellation  of  indemnity  bond  against  loss  by  rea- 
•OB  of  deposit  of  funds  in  bank  by  indemnified 's  treasurer,  where 
treaaurer  filed  cross-bill  alleging  validity  of  bond  and  also  prajHng 
release  from  liability  on  his  own  bond  if  first  was  invalid,  treasurer 
could  not  object  to  volontary  dismissal  of  original  bill;  Blythe  Co. 
V.  Banker's  Inv.  Co.,  147  Cal.  92,  93,  SI  Pac.  2S5,  decree  rendered 
pro  eoufesBO  on  cross-bill  may  be  vacated  on  motion  after  adjonm- 
ment  of  term;  Armstrong  v.  Hayer,  69  Neb.  194,  195,  99  N.  W. 
63,  where,  pending  proceedings  for  possession  of  defendant's  build- 
ing occnpied  by  plaintiff,  latter  sought  to  enjoin  writ  of  restitution 
antil  review  of  judgment  in  nnlawfnl  detainer  and  to  enjoin  aetioni 
until  pending  cause  determined,  eroBs-bill  for  damages  for  prosecnt- 
ing   vexatious   appeals   not   maintainable. 

1  Wall.  16-32,  17  h.  555,'wBIGHT  v.  ELLISON. 

Syl.  2  (VI,  274).    Creation  of  equiUble  lien  on  fund. 

Approved  in  Union  Trust  Co.  v.  Bulkeley,  150  Fed.  513,  parol  u< 
signment  of  accounts  and  bill  receivable  to  secure  indorser  creates 
valid  lien  as  against  assignor's  bankruptcy  trustee,  though  no  no- 
tice given  to  creditors;  In  re  Cramond,  145  Fed.  977,  assignment  to 
secure  advances  to  prosecute  work  of  all  moneys  dne  from  city  nn- 
der  paving  contract  gives  equitable  lien  superior  to  lien  of  laborer* 
given  by  Bankr.  Act,  |  64;  dissenting  opinion  in  San  Francisco 
Nat.  Bank  v.  Dodge,  197  XI.  8.  lOB,  49  L.  SBS,  2S  Sup.  Ct.  384,  ma- 
jority holding  national  banks  discriminated  against  by  taxing  their 
^^hares,  under  Cal.  Pol.  Code,  H  3608-3610,  at  market  value  while 
▼aine  «C  franchise  not  included  in  assessment  of  atate  banka. 
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1  Wall.  2S-S3  Ifotes  od  U.  B.  Beports.  874 

X  WaU.  25-43,  17  L.  604,  CLEAEWATEE  t.  MEREDITH. 

87I.  2  (VI,  275).    Legislative  CDoaent  to  eorporOite  eonaoUdation. 

Approved  in  Jon«a  t.  MisBOuri -Edison  El.  Co.,  135  Fed.  156,  con- 
solidation of  eoTpo»tions  under  Bev.  St.  Mo.  1309,  |  1334,  not  in- 
validated hy  fact  that  one  of  constituent  companies  was  itself 
created  bj  prior  consolidation. 

Bjl  3   (VI,  275).     Consolidation   of   corporations  diesolvM  old. 

Approved  in  WaUey  v.  Chicago  etc.  Rf.  Co.,  147  Fed.  fil4,  wher* 
corporation  formed  bj  consolidation  of  lUinois  and  Iowa  eorpora- 
tions  conaolidated  with  Iowa  corporation,  it  became  corporatioB  of 
either  state  for  pnrpose  of  federal  jorisdiction ;  Oladding  v.  Saint 
Matthew's  Church,  25  E.  I.  035,  105  Am.  St.  Bep.  904,  57  Atl.  863, 
65  L  B.  A.  225,  where  testatriz  bequeathed  property  to  deaf-mnta 
ehureh,  which,  before  her  death,  consolidated  with  another,  and  de- 
partment of  consolidated  corporation  carried  on  work  with  deaf 
mutes,  later  codicil  making  no  reference  to  bequest  did  not  sub- 
stitute  department  for  original  legatee. 

Distinguished  in  Lee  v.  Atlantic  etc.  B.  Co.,  150  Fed.  780,  con- 
struing agreement  vt  merger  and  not  consolidation  of  corporations; 
Jones  v.  Missouri-Edison  Elec.  Co.,  144  Fed.  775,  upholding  minor- 
itj'stoekholder's  right  to  avoid  contract  of  consolidation  for  frand. 

Bjl.  4  (VI,  276).     Dissolution  of  stock  aubscriber'a  contract. 

Approved  in  Erown  v.  Morton,  7  N.  J.  L.  29,  68  Atl.  96,  provision 
in  incorporation  certificate  that  stockholders  appearing  as  such  on 
books  shall  be  liable  for  anpaid  subscriptiooi  or  assessments  bioda 
one  becoming  stockholder  after  organixation  and  who  at  time  of 
aosessment  had  aold  stock  bat  had  not  aorrendered  certificate. 

Bjl.  5  (VI,  S77).     Conaolidation  of  eorporation  at  will  of  majority. 

Approved  in  Spencer  v.  Seaboard  Air  Line  Kj.  Co.,  137  N.  C. 
120,  49  8.  E.  101,  Priv.  Law  1901,  p.  463,  e.  168,  empowering  majorttj 
of  railroad  stockholders  to  consolidate  with  other  eorporatiout  is 
exercise  of  power  of  eminent  domain. 

Distinguished  In  Jones  v.  Missonri-Edison  Elec.  Co.,  144  Fed.  776, 
upholding  minority  stockholder's  right  to  avoid  conaolidation  of  cor- 
porations affected  b^  frand. 

871.  10  (VI,  278).    Judgment  on  demurrer  as  res  adjudicata. 

Approved  in  Board  of  Countj  Conunra.  v.  CroM,  12  N,  M,  76, 
T3  Pac.  616,  following  nle. 
1  Wall.  43-93,  17  L.  609,  THE  COMMAITDEB-IN-CHIEF. 

S7I.  4  (VI,  279).  Admiraltj — Specilleatlon  of  exceptions  t«  ma^ 
ter's  report. 

Approved  in  The  Thomas  M.  Parsons,  129  Fed.  972,  following  ndat 
In  re  Davidson  8.  8.  Co.,  133  Fed.  413,  appl^ring  principle  to  denial 
ik  answer  aa  ta  eompeteney  of  eiew  and  seaworthiness  of  ship. 
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375  Notes  on  U.  8.  Beporta.  1  Wall.  S3-103 

Distingulihed  Is  Uerrit  etc.  Co.  t.  Uorris  etc.  Co.,  132  Fed.  1S4, 
155,  general  exception  to  amount  of  flodingg  by  conmisBioner  in 
admiralt}'  ia  aufficient  where  all  eviilence  u  attached  to  report  of 


SyL  5  (VI,  279).  Admiralty— Parties  in  intervention  in  ehip 
owner '■  salt. 

Approved  in  The  Nonpareil,  149  Fed.  52S,  earrier  by  water  of 
merchandiae  maj  sae  for  Ita  loil  in  behaU  of  all  partiea  in  in- 
toreat   though  loas  paid  by   insurance, 

1  Wall.  53-60,  17  I*  5M,  HDTCHIN8  t.  KDTO. 

Sfl.  8   (TI,  SSI).     Appeal — Objeetiona  to  ruling*  on  evidence. 

Approved  in  National  Bank  eto.  t.  Sehnfelt,  IIS  Fed.  510,  follow- 
ing, rule. 

1  Wall.  69-73,  17  L.  614,  EX  PABTE  DTTBUQITE:  ft  PACIFIC  B.  B. 
Syl.  1  (VI,  282).    No  now  trial  on  rsvenal  and  dlreetion  of  judg- 

Approved  in  American  Soda  Fountain  Co.  v.  Sample,  136  Fed. 
€58,  applying  rule  where  eirouit  court  decree  upholding  pntent  re- 

1  Wall.  73-77,  17  L.  660,  0ECHABD8  t.  HUGHES. 

Syl.  4  (TI,  284).    Mortgagee— Execution  for  deficisney. 

Cited  in  Hatcher  ▼.  Hendrie  etc  Co.,  133  Fed.  272,  68  0.  C.  A. 
10,  arguendo. 

1  Wall.  78-80,  17  L.  547,  EAUES  v.  OODFBE;. 

Syl.  1  (VT,  284).    Patent  for  combination — Infringement. 

Approved  in  Cortia  v.  American  Street  Lamp  etc.  Cj.,  145  Fed. 
519,  Cortia  patent  No.  613,648,  for  Illuminating  gai  lamp,  not  in- 
fringed by  mantle  npporting  deviet  of  Momand  patent  No.  781,- 
613. 

1  Wall.  83-97,  17  L.  648,  MEBCEB  COTTNTT  v.  HACKET. 

SyL  2  (VT,  28S).    Corporate  bonds  like  commercial  paper. 

Approved  in  Cndahy  Packing  Co.  v.  State  Nat  Bank,  134  Fed. 
S40,  545,  67  C.  C.  A.  662,  provision  in  note  for  payment  of  attorney'! 
fees  in  case  it  la  not  paid  at  maturity  doea  not  destroy  negotiability. 

1  Wall.  99-103,  17  L.  Cdl,  BUBB  v.  DEB  U0INE8  B.  B.  4  NAV. 
CO. 

SyL  8    (VI,  290).    Appeal— Agreed  atatement  of  facta. 

Approved  In  Anglo- American  Land  etc.  Co.  v.  Lombard,  132  Fed. 
734,  68  C.  C.  A.  69,  applying  rule  to  special  floding  bj  court  tried 
bj  atipulaUoB  without  juij. 
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1  Wall.  I09-17S  NoU*  on  U.  8.  B«porU.  37» 

1  Wall,  109-lie,  17  L.  551,  MINNESOTA  v.  BACHELDEB. 

SjL  1  (V^  292],  School  lAndB— CongresuoiuJ  eonfirmatioii  at 
pre-emption. 

Approved  la  State  v.  Tnll7,  81  Uont  3TS,  78  Pu.  764,  srgasndo, 

Bjh  2   (VI,  202}.     ConeliuiTeiieai  of  land  office  receiver. 

Approved  in  Smith  v.  Love,  M  Fla,  239,  36  So.  379,  granting 
•qnitable  relief  whera  patent  obtained  by  fraud. 

1  Wall.  116- ISS,  17  L.  C71,  BBIDOE  PB0PBIET0B8  ▼.  HOBOKEN 
CO. 

87I.  2   (VI,  293).    Becord  mn*t  ehcw  federal  queation  decided. 

Approved  ia  ChicaKo  etc.  B7.  Co.  v.  UcGuire,  196  U.  S.  133,  49 
L.  417,  25  Sup.  Ct.  200,  anggeitieD  of  violation  of  federal  right 
flrat  made  in  petition  for  review  in  higbeit  atate  court  for  jadgment 
of  intermediate  appellate  court  ii  too  late;  Hatbew  v.  Wabaah  Bj-. 
Co.,  115  Mo.  App.  481,  81  S.  W.  648,  granting  writ  of  error  to  atatft 
mpreme  eoort  wbere,  in  action  for  pereonal  injuriea,  defendant  alleged 
train  waa  engaged  in  interatate  commerce  and  equipped  with  equipment 
required  bj  interstate  commerce  eommimion  which  greatly  inereaaed 
riak. 

BjL   6   (VI,   295),    Statutes— Conatmction  of  worda. 

Approved  in  Indianapolis  etc.  Traoait  Co.  t.  Andis,  83  Ind.  App. 
636,  72  N.  E.  150,  statute  makiiig  employer  liable  for  injuries  t» 
employee  through  negligence  of  employee  having  charge  of  "loeo- 
mative  engine  or  train  upon  railroad,"  does  not  apply  to  one  operat- 
ing electric  cars. 

8yL  6   (VI,  295).    Impairmesit  of  ueluiive  bridge  franchise. 

ApprovecT  in  BaUlt  Ste.  Maria  Bridge  Co.  v.  Powers,  198  Fed. 
863,  corporation  organized  under  Miasoori  railroad  incorporation  act, 
to  build  and  own  bridge  used  solely  for  railroad  purposes,  ia  railroad 
within  Acts  1901,  p,  236,  for  taxation  of  railroads. 

1  Wall.  166-175,  17  L.  681,  BWEENT  v.  EASTEB. 

Syl.   1    (VI,   297).    Notea— Indorsement   of   eoll«etion. 

Approved  in  Winfleld  Nat,  Bk.  v.  MeWUliams,  9  Okl.  805,  60 
Pae.  232,  wbere  bank  receives  eheek  indorsed  in  blank  for  cor- 
respondent and  parts  with  value,  it  is  entitled  to  proceeds  though 
eheek  not  actually  collected  until  after  failure  of  transmitting 
bank;  Smith  v.  Bayer,  46  Or.  146,  70  Pac.  4S8,  indoraee  of  note  "for 
collection"  may  in*  thereon  in  own  nama.  Bas  111  Am.  St.  Bep. 
428,  aaf. 
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ITT  Note*  on  V.  B.  Beporta.  1  Wall.  17S-22) 

1  WaU.  175-288,  17  L.  520,  QILPCKE  v.  CITY  OF  DXraUQUE. 


Approved  in  ITniou  Nat.  Bank  t.  Neill,  140  F«d.  715,  nnaathorized 
act  of  member  of  tradiag  partDOrahip  in  aigoing  firm  name  aa  ae> 
eommodation  indoraer  ia  no  defense  to  flrm  u  against  bona  Ada 
parchaser;  Board  of  Ednestion  t.  Bo^er,  S  OU.  832,  47  Pac.  1092, 
where  cit^  board  of  education  acta  on  petition  to  have  territorj 
annexed  to  dtjr  for  aehool  pnrpoaei,  and  orders  territorr  nttactisd 
and  entry  made  In  records,  preanmed  that  petition  aigned  bj  ma* 
jorit]r  of  electeia  of  annexed  territorjr. 
Syl.  a  (TI,  303).  Impairment  of  eontiacta— Aid  bonds — State  de- 
Approved  in  Qanble  t.  Bnral  Iiidep.  Behool  Dist.,  140  Fed.  117, 
bona  fide  pnrchaser  of  negotiable  school  bond  not  aifected  b^ 
■nbsequent  Iowa  code  amendment  lestrieting  recovery  on  nego- 
tiable paper  procured  by  frand;  Board  of  Commrs.  v.  Tollman,  145 
Fed.  763,  federal  eonrt  puti  awn  eonatructian  on  state  constitutional 
provision  where  at  time  of  iaanance  of  rulroad  bonds  there  waa 
00  state  decision  constming  constitution;  Sedalia  v.  Donohne,  190 
ICo.  418,  89  S.  W.  380,  where  Kansas  City  court  of  appeals  decided 
that  tax  bill  iasoed  by  clerk  in  pnrenance  of  resolntion  of  council 
waa  valid,  tax  bills  subsequently  issued  by  clerk  are  not  contracts 
impaired  by  aubseqnent  supreme  court  decision  denying  tbeir 
validity. 

Distinguished  in  Tampa  Waterworks  Co.  v.  Tampa,  199  T7.  S. 
843,  SO  L.  173,  SO  Sop.  Ct.  23,  opholding  sUte  decision  that  city 
could  not  by  contract  deprive  itself  of  right  to  regulate  rates  con- 
formably to  statute;  dissenting  opinion  in  Muhlker  ▼.  New  York  etc. 
B.  B.  Co.,  197  V.  a.  573,  49  L.  879,  25  Sup.  Ct.  688,  majority  holding 
owner  of  realty  acquiring  such  when  state  courts  had  decided  in  favor 
of  hia  contract  rights  to  easements  of  light  and  air,  ia  protected  against 
impairment  of  easenenta  by  substitution  of  elevated  railroad  in  lien 
of  surface  road. 

Syl.  14  (TI,  310).  Enforcement  of  valid  part  of  separable  con- 
tract. 

Approved  in  Minnesota  Sandstone  Co.  v.  Clark,  39  Wash.  478,  77 
Pac.  605,  invalidity  of  provision  in  contract  for  sale  of  stone  at 
certain  price  that  seller  would  pay  to  buyer  freight  rebates  does 
not   affect  whole   contract. 

Distinguished  in  Potter  v.  Potter,  43  Or.  153,  78  Pac  704,  con- 
tract by  which  husband  agrees  to  convey  land  to  wife,  provided 
papers  drawn  so  that  slie  releaaea  dower  is  bis  land  aad  tbe  eorte^ 
ia  kar  land,  ii  void  in  entiretj. 
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1  Wall.  234-311  Hotel  on  U.  S.  B«porti;  S78 

1  Wall.  23*-243,  17  L.  534,  BALDWIN  t.  BANK  OF  NBWBUBY. 

Syl.  2  (VI,  314).    Parol  avidenee— Not*  payable  to  cwhier. 

Approved  in  State  t.  Omaha  Nat.  Bank,  SB  Neb.  SOS,  S3  N.  W.  881, 
where  state  warrant  presented  to  bank  wu  indoraed  by  preddent  •■ 
each,  he  ii  not  liable  thereon  individnally. 

1  Wall.  243-264,  IT  L.  BS9,  EX  PASTE  TALLANDIQHAU. 

Syl.  3  (VI,  315).    Certiorari  by  nipreme  court. 

Approved  in  Whitney  v.  Dick,  201  U.  8.  138,  130,  SO  L.  MS,  960, 
20  Sup.  Ct.  684,  eirenit  court  ot  appeals  cannot  iaine  original  writ 
of  certiorari   to   review  conviction   in   inferior  federal   eonrt. 

1  Waa  254-269,  17  L.  584,  BITNHAU  V.  CINCINNATI    ETC.  BT. 
CO. 
Syl.  1   (VI,  810).    Mortgage  of  after-hnilt  road— Priority, 
Approved   in   Piaher  v,    Zollinger,   149    Fed.    57,    taking    posaeiaioB 
ot    mortgaged    chattel b   by   mortgagee   within   four    montha   prior   te 
Bortgagor'e    bankruptcy    doe*    not    operate    •■    preferential    tranafer 
within  Bankr.   Act,   1   60a.     See   99  Am.  St.   Bep.  257,  not*. 

1  Wall.  269-272,  17  L.  50,  STUB0I8  v.  CLOUGH. 

SyL  2   (VI,  318).    Collusion— Entire  cost  of  vessel  as  damage*. 

Distinguished  in  Critchfield  v.  Julia,  147  Fed.  73,  where  defend- 
ant, in  consideration  of  services  rendered,  agreed  to  give  plaintiff 
certain  preferred  stock  lo  corporation  to  be  formed,  plaintiff  may 
recover  value  of  stock,  determinable  with  reference  to  value  ot  cor- 
poration's activities,   though  preferred  stock  not  Issued. 

1  Wall.  274-282,  17  L.  530,  OEEOO  v.  VON  PHHL. 
Syl.   2   (VI,  320).    Ejectment — Notice  to  quit  to  vendee  In   poa- 

See  107  Am.  -St.  Bep.  727,  not*. 
1  Wall.  282-290,  17  L.  G94,  UALABIN  v.  UNITED  STATES. 

8yL  2  (VI,  321).    Bedelivery  ot  deed  after  alteration. 

Approved  in  State  v.  Fazton,  65  Neb.  130,  90  N.  W.  990,  apply- 
ing principle  where  bond  after  delivery  waa  altered  by  addition 
•f  new  (uretiei. 

1  WaU.  298-311,  17  L.  S40,  UILLEB  t.  TIFFANT. 

Syl.  2  (VI,  323).    Uaary— Interest  at  place  of  performance. 

Approved  in  Midland  8av.  ft  Loan  Co.  v.  Solomon,  71  Kan.  190, 
79  'Pne.  1079,  whera  parties  stipulate  that  bond  shall  be  governed 
by  law  ot  certain  state,  fact  that  it  is  secured  by  mortgage  on 
land  situate  in  another  state,  where  suit  is  brought,  does  not  abro> 
gate  itipulatioa;  Davis  t.  Vandy,  107  Mo.  App.  448,  81  8.  W.  460, 
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B7B  NotM  on  U.  B.  Beport*.  1  WaU.  317-340 

irhera   note   gives   in  one   state  la  pajable  in   another,   under  lam   of 
whieb  it  i>  ninriaoa,  it  i*  presamed  tbat  partiea  intended  law  of 
atate  where  made  to  govern. 
.  Bjt  8  (VI,  324).    Lex  lod  eontraetiu  govenu  validitj. 

Approved  in  Eaeton  v.  Geo.  Woatenholm  t  Bon,  137  Fed.  530,  TO 
C.  C.  A.  108,  where  Arm  xloing  buaineaa  in  Califorufa  and  Costa 
Biea  purchased  gooda  in  England  through  purchasing  agent,  under 
agreement  that  eomplaiDant  advance  price  and  other  charges,  for  com- 
mission,  contract  governed  hj  English  law. 

1  Wall.  317-328,  17  L.  «84,  QODPEET  t.  EAMEa 
BjL  1  <TI,  325).    Patent*— Withdrawal  of  application. 
Approved  in  Hayes  Toung  etc.  Co.  ▼.  8t.  Louis  Transit  Co.,  137 

Ted.  82,  83,  70  C.  C.  A.  1,  absence  of  prior  naer  or  sale  of  invention 

for  more  than  two  years  prior  to  teoond  application  for  patent  ia 

indispensable  to  its  validity. 

1  Wall.  330-33&,  17  L.  553,  JONES  v.  OBEEN. 

Syl.  3  (VI,  327).    Equitable  relief  where  lien  acquired. 

Approved  in  Craddock  v.  Fulton,  140  Fed.  420,  upholding  federal 
equity  jurisdiction  over  init  under  Code  W.  Ya.  1899,  e.  106,  pro- 
viding that  one  having  claim  against  nonresident  may  sue  in  equity 
to  establish  claim  and  enforce  attachment  lien;  Tiquesney  v.  Allen, 
131  Fed.  24,  6S  C.  C.  A.  259,  simple  contract  creditor  uannoi  main- 
tain bill  in  equity  in  federal  court  to  set  aside  fraudulent  convey- 
*ace  of  debtor's  property. 

Dietingnished  in  Qeorge  v.  Wallace,  135  Fed.  E93,  08  C.  C.  A.  40, 
upholding  suit  by  holder  of  note  against  trustee  of  national  bank 
in  process  of  liquidation  to  enforce  pledge  lien  on  assets  of  bank. 

1  Wall.  83T-340,  IT  L.  657,  LEE  v.  WATBON. 

Syl.  1   (TI,  329).    Appeal — Amount  in  dispute — Prayer. 

Approved  in  Shewalter  t.  Lexington.  143  Fed.  103,  in  action  to 
quiet  title  a*  against  street  improvement  certiflcatea  amounting  to 
less  than  tS,000,  amount  of  certiflcatea  and  not  value  of  land  con- 
atitutes  subject  matter  of  action;  Smith  v.  Chesapeake  etc.  By.  Co., 
118  Ey.  829,  82  8.  W.  411,  where,  in  action  against  railroad  for  killing 
horse,  value  of  animal  waa  alleged  to  be  tl50,  and  pending  de- 
fendant's motion  for  direction  of  verdict  petition  amended  to  show 
$79  the  additional  damages,  no  appeal  lies  to  eourt  of  appeals,  a* 
amendment  waa  shown;  Qallagher  v.  Asphalt  Co.  of  America,  05 
N,  J.  Eq.  283,  55  Atl.  209,  refusing  to  dismiss  bill  by  creditor 
to  enjoin  corporation  from  exercising  franchise  on  ground  that 
federal  court  had  jurisdiction  sf  asset*  of  corporation  nndei  ie< 
Mtvetship, 
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I  Wall.  310  4S6  Notes  on  V.  B.  Beporta.  ISO 

1   W&U.   340-352,   17  L.   SSI,  BLOOUEB  t.   UILLINOEIt. 
S7I.   1   (TI,   330).     Bigliti  of  purchaaer  of   patent  medicinet 
Approved   in   Wagner   Typewriter    Co.   t.    Webster   Co.,    14*    Fed. 

410,  manufacturer  selling  together  patented   ribbon  meehaDiam  for 

typewriters  and  ribbon  spool    for  replacement  not  ebargeable  witk 

infringement. 

1  Wall.  359-371,  17  L.  842;  8CHUCHAEDT  v.  ALLEN8. 

S7I.   2   (VI,  333).     Sales— Action  for  false   warranty. 

Approved  in  Kimber  v.  Tonng,  137  Fed.  747,  70  C.  C.  A.  178, 
upholding  complaint  joining  cause  of  Bction  for  breach  of  warranty 
in  sale  of  bonds  with  cause  of  action  foi  deeeit  growing  out  of 
different  phases  of  same  transaction. 

S7I.  4  (TI,  332).     Peremptory  nonsuit. 

Distingnisbed  in  Huntt  t.  McNamee,  141  Fed,  2M,  and  Parks  «. 
Sonthem  By.  Co.,  143  Fed.  278,  both  upholding  refoaal  of  plaintiD  t» 
take  nonsuit  after  all  aridence  introduced. 

SyL  «  (VI,  332).    Direction  of  verdiet. 

Approved  in  Peltomaa  ▼.  Katahdin  etc.  Co.,  140  Fed.   2S3,  denying    . 
motion  for  new  trial  in  action  for  personal   injuries;  Qnnn  t.  Union 

B.  B.  Co.,  27  B.  L  327,  S2  Atl.  121,  upholding  B.  L  Oen.  Laws  1S96. 
e.  251,  i  11,  authoricing  snprema  eonrt  to  direct  judgment  without  far- 
ther trial  by  jury. 

S7I.  7  (VI,  334).    New  trial  ii  discretionary. 

Cited  in  Semet-Solway  Co.  v.  Wileos,  143  Fed.  S40,  arguendo, 
1  Wall.  371-374,  17  L.  508,  HABDY  ?.  JOHNSON. 

S7I.  1  (VI,  334).    Tenant  in  eonunon  may  recover  entirely. 

Limited  in  Williams  v.  Coal  Creek  etc.  Co.,  US  Tenn.  580,  93  B.  W. 
S73,  one  tenant  in  common,  in  ejectment,  can  recover  only  portion  to 
wbich  be  shows  title. 

I  Wall.  405-411,  17  L.  filS,  BBONSOH  v.  LA  CB08SE  B.  B.  CO. 
Syl.  1  (VI,  339).     District  court's  regulation  of  ministerial  duties. 
Approved  in  First  Nat.  Bank  v.  State  Nat.  Bank,  131  Fed.  431,  85 

C.  C.  A.  414,  where  appeal  perfected  under  Bankr.  Act,  g  25a,  from 
judgment  rejecting  debt,  district  court,  pending  appeal,  cannot  enter- 
tain motion  for  rehearing. 

1  Wall.  456-486,  17  L.  BOS,  IN8DBANCE  COMPANIES  v,  WBIQHT, 
Syl.  2  (VI,  341).  Usage  to  contradict  written  contract 
Approved  in  Moore  v.  United  States,  19S  U.  S.  166,  49  L.  433,  25  Sup. 
Ct.  202,  existence  of  custom  at  San  Francisco  requiring  eonaigoee  to 
designate  discharging  berth  does  not  affect  contract  requiring  delivery 
on  wharf  to  quartermaster  at  Honolulu ;  Kentucky  Vermillion  etc.  Co.  v, 
Norwich  etc  Ins,  Co.,  140  Fed.  SOS,  refusing  parol  testimony  to  ezplais 
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niMning  of  Urm  " ireteluiuui'i  elanie"  in  innnnM  poliej;  LiUkrd  t. 
Eentaekj  Dutilhries  etc  Co.,  134  Fed.  182,  67  C.  C.  A.  li,  admittiiiK 
evidenu  of  aaage  to  atiow  that  eontrsct  to  deliver  diatUlery  dop  at 
diatiUer's  feeding  lot  eontemplated  diviaion  of  lot  into  peu  rappUMl 
with  troughs. 

1  WaU.  48S-490,  17  L.  688,  HOUEB  v.  THE  COLLECTOB. 

BjL  1  (V^  342).    CnatooiB  dntiee— Spedfie  dotj*. 

Approved  in  Breonan  y.  United  Statea,  138  Fed.  747,  89  C  C.  A.  SOS, 
leveiaing  129  Fed.  838,  and  holding  Umea  in  brino  are  not  dutiable  aa 
"limes"  but  are  free;  United  Statea  *.  Boden,  133  Fed.  S40,  canned 
pineapplea  containing  amonnt  of  angar  not  suiBeient  to  preeerve  them 
are  dutiable  nndei  lower  rate  provided  bj  TaiilT  Act  1897,  par.  809. 

1  Wall.  618-531, 17  I*.  «40,  WHEELEB  v.  BAOE. 

871.  S   (TI,  S44).     Equitable  aid— Both  parties  goil^r  of  fiaad. 

Approved  in  Johnrton  v.  Little,  141  Ala.  387,  37  Bo.  S93,  where  two 
peiBooa  agree  to  purchase  realty  through  their  agent,  deeeptioB  b^ 
agent  and  one  of  vendeea  aa  to  pnrehaas  priea  at  espenia  of  other  aob- 
jeeti  them  to  aeconnt. 

1  WaQ.  S31-978,  17  L.  «50,  BUBB  t.  DUBYEX. 

87L  1  (Tj;  344).    Patent  for  machine. 

Approved  in  Begina  Co.  v.  New  Centorj  Mnale  Box  Co.,  138  Fed.  908, 
Bisehhansen  &  Beissner  patent  No.  500,371,  for  muiic-boz,  ii  void  for 
lack  of  invention  in  view  of  prior  art;  Lonrie  Imp.  Co.  v.  Lenhart,  130 
Fed.  129,  64  C.  C.  A.  456,  eonatraing  Lenhart  patent  No.  415,542,  f«r 
adjustable  sliding  plate  foi  plowa. 

Sri.  3  (TI,  S4S).    Patent  for  prindple  is  void. 

Approved  in  Bradford  v.  Expanded  MeUl  Co.,  146  Fed.  987,  Oolding 
patent  No.  527,242,  for  proeeoa  of  making  open  or  shut  metat,  ia  void; 
EdisoB  etc.  Elec  Co.  v.  Crouae  etc  Elec.  Co.,  148  Fed.  548,  construing 
Hotter  patent  No.  489,08E,  for  electric  lamp  aoeket;  Cortis  v.  American 
Street  Lamp  etc.  Co.,  145  Fed.  510,  Cortis  patent  No.  613,648,  for  lamp, 
not  infringed  bf  mantle  supporting  daviea  of  Momand  patent  No. 
781,613;  American  Ctstod  Co.  v.  Sexton,  139  Fed.  566,  construing 
Liedke  patent  No.  476,051,  for  machine  for  making  erajrons;  Scott  v. 
Fiaber  etc.  Mach.  Co.,  139  Fed.  115,  Bellls  patent  No.  561,559,  for  im- 
provement in  knitting  machines,  not  infringed  bj  machine  of  Fiaber 
patent  No.  856,535;  Cook  v.  Hejrwood  Broa.  etc.  Co.,  131  Fed.  76S, 
Bowen  patents,  for  itnprovetnenta  in  chairs  and  furniture,  relating  ta 
saehet  device,  not  infringed  tj  device  of  Luppino  reissue  No.  ll^Ut: 
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1  Wall.  592-eS7  Notea  on  U.  Q.  Beporti. 


ByL  3  (VI,  346).    Everjr  eseeptbn  insertable  in  bilL 

Approved  in  Niebola  t.  Board  of  CommTS.,  13  Wyo.  8,  79  Pae.  682, 
where  final  judgment  is  not  supported  hy  plwdinga,  it  insj  be  reversed 
on  record  proper  withoot  nnj  bill  ot  exception*. 

DiBtin^isbed  in  Kipp  v.  Burton,  29  Mont.  102,  101  Am.  Bt.  Bep.  S44, 
Tl  Pae.  87,  63  L.  S.  A,  32S,  execution  oot  under  sool  of  court  is  void- 
able only. 

Syl.  5  (VT,  3*8),    Appeal— Neeeieity  (or  biH  o(  eiceptioni. 

ated  In  Cassatt  v.  MiteheU  Coal  ft  Coke  Co.,  150  Fed.  43,  Brgnendo. 


87I.  4  (YI,  360).     Usury — PaynieDt  dependent  on  contingency. 

Approvod  in  Tayloe  ▼.  Buiard,  114  Mo.  App.  625,  90  B.  W.  126, 
where  on  sale  of  piano  vendee  gave  note  for  (300  wilb  highest  legal  in- 
terest, payable  in  monthly  JnataHmenta  of  $10,  and  providing  that  if 
payments  did  not  eieeed  (3  monthly  they  shoold  be  applied  aa  rent  and 
right*  of  purchaser  to  piano  forfeited,  eo&traet  not  nniriou*. 

1  Wall.  637-644,  17  L.  601,  BEATBB  r,  TATLOB. 

Byl.  S  (VI,  353).    What  Is  res  gestae. 

Approved  in  Sprinkle  v.  United  States,  141  Ted.  816,  817,  applying- 
rula  on  trial  of  defendants  jointly  indicted  for  defrauding  government 
ot  liquor  revenue  licenses;  QuUd  v.  Fringle,  130  Fed.  423,  64  C.  C.  A. 
6S1,  deeUratioD  by  man  who  had  fallen  into  trench  at  night  that  there- 
wa*  no  light,  made  ten  minutes  after  fall,  in  answer  to  direct  question, 
i*  no  p«Tt  of  re*  gestae. 

8yl.  3  (VI,  353).    Adverse  posssasloD — Proof  of  payment  of  taxes. 

Approved  in  Bchauble  v.  Scholz,  137  Fed.  394,  69  C.  0.  A.  681,  under 
Bev.  Codes  N.  D.  1S99,  S  3491a,  providing  for  establishment  of  tiUe 
by  adverse  possession  of  ten  years  and  payment  of  all  taxes,  period 
begins  to  run  with  adverse  posseasioii  and  not  on  date  of  first  tax  pay- 

1  WaU.'  655-667,  17  L.  673,  BLOSSOM  v.  MILWAUEEB  ETC.  B.  B. 
CO. 

Syl.  1  (VI,  866).    Porebaser  at  master's  sale  may  appeal. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U.  B.  112,  48  L.  639, 
24  Sup.  Cb  3B9,  federal  court  which  has  decreed  foreelosnre  sale  may 
entertain  supplemental  bill  in  original  suit  by  purchaser  to  enjoin  sale 
of  property  to  satisfy  judgments  of  state  court  in  suits  against  mort- 
gagor to  which  he  was  not  party;  Empire  State  etc.  Co.  v.  ^nley,  136 
Fed.  104,  69  C.  C.  A.  87,  where,  after  afBrmance,  appellee  filed  In  trial 
eourt  motion  to  proceed  containing  notiea  to  sureties  en  supersedeaa 
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id,  aanaatrj  judg- 

1  WaU.  690.708,  17  L.  677,  UNITED  STATES  v.  GOMEZ. 

Syl.  1  (VI,  357).    Time  to  appeaL 

Approved  in  In  re  McCall,  145  Fed.  002,  time  limit  for  appeal  from 
order  conflrming  bankrupt's  compositioD  with  creditors  begina  to  run 
from  entry  of  order  oa  reeordi. 

Sjrl.  8   (VI,  35S).     Appeal — Certiorari — Diminntion  of  reeord. 

Approved  in  Pliekinger  t.  First  Nat.  Bank,  145  Fed.  104,  motion  to 
■trike  traascript  because  it  doea  not  contain  all  evidence  ia  not  proper. 

1  WalL  702-706,  17  L.  503,  HOUGHTON  v.  JONES. 

8yl.  3  (VI,  358).    Scope  of  eroaa-examination. 

Approved  in  Beaurreetion  G.  Min.  Co.  v.  Fortune  G.  MIn.  Co.,  129 
Fed.  674,  61  C.  C.  A.  ISO,  following  rule;  Balliet  v.  United  States,  129 
Fed.  696,  697,  64  C.  C.  A.  201,  inatmeting  in  prosecution  for  using 
maila  with  intent  to  defraud,  that  juif  majr  consider  failure  of  defend- 
ant, who  haa  teetifled,  to  explain  material  matters  within  hia  knowledge 
is  misleading. 

Distinguished  In  dissenting  opinion  in  Beenrreotion  G.  Min.  Co.  v. 
Fortune  O.  Min.  Co.,  129  Fed.  681,  64  C.  C.  A.  180,  majority  foUowing 
rule. 

1  Waa  721-7*5,  17  L.  627,  BOMEBO  v.  UNITED  STATES. 

8fi.   1    (VI,  359).     Mexican  srehives  as   evidence. 

Approved  in  Sprinkle  v.  United  States,  141  Fed.  820,  on  trial  fer 
violation  of  internal  revann*  law^  legnlationa  of  nvenu  eommisaioMr 
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2  Wall.  1-9,  IT  L.  762,  DEBMOTT  y.  JONES. 

Syl.   1    (VI,  302).     Excuse  for  failure  to   perform  contract  la  ttiM. 

ApproTed  in  Cottiell  &  Bon  t.  Smokelesi  Fuel  Co.,  148  Fed.  597,  nnder 
contTuct  for  sale  and  deliverj  of  coal  from  certain  miue,  deliveriee  to  be 
subject  to  Btrikes  which  might  delay  or  prevent  shipment,  perfonnanee 
not  eieuBed  because  strike  increased  cost  of  production;  Link  Belt  ete. 
Co.  V.  United  States,  142  Fed.  Z47,  under  construction  contract  providing 
penalty  for  each  day's  delay,  delay  eaused  by  inability  to  obtain  steel 
owing  to  congestion  of  mills  is  no  excuse;  Indian  Mt.  etc.  Coal  Co.  v. 
Ascbenlle  Ice  etc.  Co.,  134  N,  C.  564,  47  S.  E.  120,  under  contract  for 
■ale  of  all  coal  defendant  may  require  during  certain  period,  defendant 
cannot  be  compelled  to  reduction  by  pro-rating  with  other  patrons  of 
plaintiff;  Wheeling  etc.  Foundry  Co.  t.  Wheeling  etc.  Iron  Co.,  5S  W.  Va. 
66,  SI  S.  E.  131,  under  eontiaet  to  deliver  machinery  by  certain  time, 
fact  that  contractor  acted  in  good  faith  and  with  due  diligence  Is  no 
defense  to  deduction  of  penalty  from  contract  price. 

Syl.  2  (VI,  363).    Assumpsit — Performance  not  according  to  contract. 

Approved  in  United  Statee  t.  MoUoy,  144  Fed.  325,  327,  where  plain- 
tiff's delivery  of  stone  was  not  in  accordance  with  contract,  bat  de- 
fendant accepted  it  with  knowledge,  be  is  liable  on  qoasi  contract  for 
value  of  stone  delivered  le«s  losses  dn«  to  breach. 

2  Wall.  10-23,  17  L.  776,  HAWTHOENE  t.  CALBF. 

Syl.  2  (TI,  366).     Obligation  of  eoEtracts — Stockholder's  liability. 

Approved  in  Harrison  v.  Bentington  Paper  Co.,  140  Fed.  392,  Laws 
Kan.  1898,  e.  10,  p.  27,  repealing  existing  laws  and  substituting  new 
form  of  action  to  enforce  stockholder's  liability,  is  void  as  to  pre-ex- 
isting creditors;  Knickerbocker  Trust  Co.  t.  Uyera,  133  Fed.  767,  Act. 
Hd.  1904,  p.  579,  c.  337,  substituting  single  suit  in  equity  against  itoek- 
holders  for  benefit  of  all  corporation's  creditors  ia  void  as  against  pre- 
existing creditors. 

Distinguished  in  Miners'  etc.  Bank  t.  Snyder,  100  Md.  65,  108  Am. 
St.  Bep.  €90,  59  Atl.  708,  68  L.  B.  A.  213,  upholding  Acts  1904,  p.  597, 
e.  337,  substituting  remedy  by  bill  in  equity  to  enforce  stockholder's 
liability  as  against  creditor  -  who  has  sued  under  prior  law  but  has 
■ot  obtained  judgment. 
t  WaU.  24-35,  IT  L.  780,  DBUBT  v.  POSTER. 

Syl.  2  <VI,  363).    Delivery  of  deed  in  blank. 

Approved  in  Burh  v.  Johnson,  146  Fed.  S19,  where  name  of  giantM 

In  escrow   deed  left  blank  at   request  of  vendee,  lubsequent   filling  1> 

[384] 
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blank  and  reeordfttion  did  not  inTalidate  it;  Carr  v.  McColgan,  100  Ud. 
477,  SO  AtL  608,  »st  of  mart^geea  in  accepting  benefit  o(  mortgage 
loan  and  partieipatiog  in  foreeloBnra  lale  estops  them  from  excepting 
to  tale  OD  gioand  that  BcTivener'i  anthoritj  to  fill  in  blanks  rested  only 

S/L  i  (VI,  3fi9).    Manned  woman's  power  of  attorney. 

Approred  in  Lewis  v.  Appenon,  103  Va.  632,  106  Am.  8t  Bep.  003, 
49  8.  E.  981,  6S  L.  B.  A.  867,  where  wife  joined  commissioner  in  suit 
to  subject  lands  to  liens,  in  executing  deed  relinquishing  dower  rights, 
she  is  not  estopped  from  claiming  dower  rights  as  hnsband  did  not 
join  in  deed. 

2  WalL  35-45,  17  L.  756,  MILES  v.  CALDWELL. 

SyL  3  (VI,  370).    Ees  adjudicata— Parol  to  explain  judgment 
Approred  in  Halford  v.  James,  136  Fed.  S55,  550,  69  C.  C.  Al  203, 
where  isaoea  involved  in  former  case  do  not  appear  in  entry  of  judg- 
ment pleaded  as  res  adjudicata,  and  pleadings  have  been  burned,  parol 
is  competent  to  prore  issnes. 

2  Wall.  45-58,  IT  L.  868,  TOOL  CO.  t.  NOBHIS. 

SyL  1  t^T,  372).    Payment  for  getting  government  contrseL 
Approved  in  Le  Toumenx  v.  QillisB,  1  Cal.  App.  552,  82  Pac.  629,  not* 
for  money  advanced  for  expenses  of  lobbyist  Is  void. 

Distinguished  U  Padilla  v.  Padilla,  11  N.  M.  546,  70  Pae.  564,  wbm 
brother  seenred  judgment  in  eourt  of  claims  on  Indian  depredation 
claim  for  property  owned  by  himself  and  sister,  and  before  judgment  he 
agreed  to  pay  sister  her  share  when  he  received  money,  sister  may  i«- 

Bjl  2  (TI,  374).     Contracts  to  control  government's  business  gpeia- 

Approred  in  Hacelton  v.  Bheekels,  202  TJ.  8.  78,  79,  50  L.  941,  042, 
26  Sup.  Ct.  S67,  agreement  to  sell  land  at  specified  price  is  void  where 
consideration  was  rendition  of  services  in  calling  attention  of  Gongiess 
of  desirability  of  land  for  pnblie  building  site;  Sussman  v.  Porter,  137 
Fed.  164,  agreement  to  procure  consent  of  abutting  property  owners 
for  eonitruction  of  trolley  line  and  to  obtain  franchise  for  same  for 
contingent  fee,  is  void;  HeOaffin  v.  Coyle,  IS  Okl.  668,  674,  85  Pae. 
960,  962,  note  payable  to  officers  of  railroad  in  personal  capacity  an 
eondition  that  road  built  to  certain  point  by  certain  Ume,  ii  void. 

t  WaU.  67-70,  17  L.  818,  BANES  t.  OODEN. 

SyL  1  (VI,  370).    Accretions  belong  to  riparian  owner. 

Approved  in  Sherwin  ▼.  Bitser,  97  Uinn.  2S6,  106  N.  W.  1048,  state* 
Kent  in  deed  that  land  conveys  certain  number  of  acres  does  not  con- 
trol description  of  lots  abutting  en  water,  where  water  has  receded. 
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Syl.  4  {VI,  37a).    BouDdariea — Qrsnt  bordering  on  river. 

Approved  in  Weitem  Dnbn  Tel.  Co.  t.  Kru«ger,  30  Ind.  App.  353, 
T4  N.  E.  26  and  Sweatnun  ▼.  B&thriek,  17  B.  D.  ISft,  K  N.  W.  427, 
both  following  rnlo. 

S  WalL  70-87,  17  L.  732,  BBOOK8  r.  MARTIN. 

87).  1  (VT,  377).     Accounting  where  illegal  contract  porfonned. 

Approved  in  Bo^lo  v.  Burns,  123  Iowa,  G12,  Oft  N.  W.  204,  where 
after  plaintiff  and  defendant  agreed  to  loeata  mining  elainu,  latter 
sold  cUims  receiving  stock  therefor,  and  defendant  testifled  plaintiff 
made  false  proofs  in  perfecting  title,  and  he  and  defendant  directors 
in  company  to  which  mines  gold  for  more  than  they  were  worth, 
plaintiff's  actions  not  bar  to  suit  to  recover  half  of  defendant's  Stock; 
Padilla  V.  Fadilla,  11  N.  M.  553,  70  Pac.  S66,  where  brother  recovered 
judgment  in  court  of  claims  on  Indian  depredation  claim  for  prop- 
erty owned  by  himself  and  sister,  and  before  judgment  promised 
to  give  sister  her  share,  sister  may  recover;  Monahan  t.  Uonahan,  77 
Vt.  143,  59  Atl.  172,  70  L.  B.  A.  &3S,  where  property  put  in  defend- 
ant's name  without  his  knowledge  to  avoid  taxation,  it  is  impressed 
^Y1th  trust  in  favor  of  owner;  Overbolt  t.  Burbridge,  28  Utah,  416,  7S 
Pa«.  963,  bucket-shop  accepting  margin  to  protect  short  sale  to  one 
buying  long  and  who  paid  bncket-shop,  for  seller,  difference  between 
market  and  sala  price,  cannot  defend  suit  by  seller  for  profit  on 
ground  of  illegality  of  transaetioii.    See  99  Am.  8t.  Bep.  327,  note. 

Distingaiahed  in  Smyths  v.  Evana,  209  Bl.  883,  70  N.  E.  009,  where 
eorperation  let  contract  for  construction  under  snpervitien  of  engineer, 
contracts  between  engineer  and  eontractor  tor  division  of  profits  is 
Qaeoforceable;  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  34S, 
majority  permitting  recovery  of  money  by  one  who  was  induced  to 
participate  in  fake  footrace  and  whs  given  "double  cross." 

8yl.  2   (TI,  381).     Purchase  of  partner's  interest— Good  faith. 

Approved  in  Shevlin  v.  Bhevlin,  96  Minn.  413,  105  N.  W.  263, 
applying  rule  in  holding  that  burden  of  proof  to  show  no  undue  in- 
flnence  was  on  elder  brother  with  respect  to  Stock  transfer  by  druoken 
and  llnancially  embarrassed  brother. 

2  Wall.  ST-96,  I?  L.  836,  BADQEB  v.  BADOEB. 

8yL  1  (VI,  382}.    Laches  barring  equitable  relief. 

Approved  in  dissenting  opinion,  Werner  Co.  v.  Eneyelopedia  ete. 
Co.,  134  Fed.  1024,  majority  holding,  in  suit  for  infringement  of  copy- 
right where  complainant  had  no  knowledge  of  infringing  articles 
until  less  than  eighteen  months  before  suit,  euit  not. barred  by  laches, 

Syl.  2  (YI,  384).     Qrose  laches  bars  equitable  relief. 

Approved  in  Frank  v.  Bntler  Co.,  139  Fed.  124,  euit  in  equity  for 
enforcement  of  aid  bonds  barred  after  lapse  of  twenty  years  from  re- 
fnaal  of  regiitiktion;  Eansm  City  ete.  &j.  Co.  t.  Stevenson,  195 
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Fed.  557,  whsre  defendant  on  resigning  railroad  presidcncj'  retained 
title  to  pTOpertj'  donated  to  aid  railroad  extension,  claiming  aams  ai 
his  own,  nine  years'  delay  after  knowledge  in  suing  to  eatablish  trust 
bars  suit;  Byan  v.  Woodin,  Q  Idaho,  S31,  75  Pae.  262,  applying  rale  to 
suit  to  set  aside  sherifF's  deed  brought  five  years  after  its  execution; 
Patterson  y.  Hewitt,  11  N.  M.  18,  23,  06  Pac.  558,  558,  55  L.  B.  A. 
658,  applying  rule  in  suit  to  enforce  trust  in  mining  elaima;  Bryan 
V.  Dupoyster,  130  Fed.  87,  64  C.  C.  A.  417,  arguendo. 

8yl.  3  (VI,  3S6).    Pleading  excuse  for  laches. 

Approved  in  Eleinclaus  t.  Dutard,  147  Cal,  250,  81  Pae.  518,  apply- 
ing rule  in  suit  to  enforce  expresa  trust  i  Succession  of  Dauphin 
(Choppin  T.  Dauphin),  112  La.  140,  36  So.  300,  applying  rale  in  suit 
to  annul  judgment  for  fraud;  Patterson  v.  Hewitt,  11  N.  M.  42,  64 
Pae.  564,  55  li.  B.  A.  650,  applying  rule  in  suit  to  ouforce  trust  in 
mining  claims. 

«  Wall.  106-110,  17  L.  905,  HHMISTON  t.  8TAINTH0BP. 
Syl.  1  (TI,  387).  Tiatl  decree — Beference  for  accoonL 
Approved  in  Ex  parte  National  Enameling  etc.  Co.,  201  TT.  8.  160, 
GO  L.  70S,  26  Sup.  Ct.  404,  denying  cross-appeal  by  complainant  from 
decree  granting  injunction  against  infringement  of  valid  claims  and 
dismissing  bill  as  to  those  held  Invalid;  Australian  Knitting  Co.  v. 
Qormly,  138  Fed.  103,  decree  sustaining  validity  of  patent  and  award- 
ing injunction  against  infringement,  and  referring  question  of  damages 
to  master,  being  interlocutory,  is  not  conclusive  of  validity  of  patent 
in  subsequent  suit  prior  to  rendition  of  final  decree. 

8  Wall.  110-122,  17  L.  857,  MTJBEAY  t.  LABDNBE. 

Syl.  2  (TZ,  388).    Presumptions  on  transfer  of  note  before  matnrity. 

Approved  in  First  Nat.  Bank  t.  Moore,  148  Fed.  057,  058,  following 
rule;  dissenting  opinion  in  Williams  t.  Neely,  134  Fed.  18,  60  h.  B.  A. 
832,  67  C.  C.  A.  171,  arguendo.    See  103  Am.  St.  Bep.  084,  note. 

Syl.  3  (TI,  380).    Notes— Bona  fides— Suspicion  of  defect. 

Approved  in  Fillebrown  v.  Hayward,  100  Mass.  480,  77  N.  E.  47, 
where  director  sold  his  stoek  to  another  knowing  that  sale  gave  him 
control  of  company,  and  payments  made  by  eheck  signed  by  purchaser 
as  treasurer,  seller  not  charged  with  notice  of  misappropriation  of 
funds  by  treasurer;  TTnaka  Nat.  Bank  v.  Butler,  113  Tenn.  58S,  83 
8.  W.  658,  where  check  was  indorsed  in  blank  and  lost,  merchant 
accepting  same  from  customer  unknown  to  him,  but  supposed  to  be 
payee,  was  bona  flde  purehaser;  Bank  ▼.  Ohio  Valley  etc.  Co.,  57 
W.  Va.  630,  SO  S.  E.  882,  70  L.  B.  A.  312,  applying  principle  where 
bank  discounted  note  indoned  in  blank  by  principal,  with  knowledge 
that  holder  was  agent;  dissenting  opinion  in  Peiraon  v.  MeNeal,  137 
Hich.  177,  100  N.  W.  165,  majority  holding  assignments  of  mortgages 
delivered  to  aasignee  prior  to  assignor's  death. 
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I  WaU.  123-198  HotM  on  V.  6.  BeporU.  SU 

Bjl.  4  (TI,  391).    Negotiable  inatraments— Vendor '■  lack  of  title. 

Approved  in  MasBachuBete  National  Bank  t.  Snow,  187  ICua.  163, 
72  N.  E.  9fl0,  where  note  waa  indoreed  in  blank  b^  payee  and  stolen 
from  him  bj  maker,  who  discounted  it  at  bank,  latter  maj  collect  IL 

S  Wall.   123-134,   17  L.  859,  HECKEBS  v.  FOWLES. 

Sy\.  2  (TI,  394).    Beferenee  of  cause. 

Approved  in  BuTrell  t.  United  States,  147  Fed.  49,  where  parties 
agreed  to  trial  before  arbitrators,  federal  conrt  may  enter  judgment 

Distinguisbed  in  Swift  t.  Jones,  14S  Fed.  493,  eirenit  judge  eannot 
in  action  at  law,  with  consent  of  parties,  order  trial  before  special 
master. 

S  Wall.  160-177,  17  L.  922,  FBEEBOBN  v.  SMITH. 

S7I.  2  (TI,  396).    Admission  of  states — Pending  causae. 

Approved  in  Wallace  t.  Adams,  143  Fed.  724,  upholding  S£  Stat. 
Ml,  wherebj  citieenship  court  was  created  and  empowered  to  review 
flnal  judgments  of  federal  courts  under  29  Stat.  S39,  as  against  liti- 
gants who  had  not  procured  allotments  prior  to  iti  passage. 

Sjl.  4  (TI,  397).     Correapondenee  between  partners  and  agaat. 

Approved  in  Inman  Bros.  v.  Dudley  etc.  Lumber  Co.,  14B  Fed.  4S9, 
letter  from  agent  to  principal  reporting  interview  between  agent  and 
third  party  is  iDadmissible  against  latter. 

S  Wall  177-190,  IT  L.  822,  SHEETS  v.  SELDEM. 

S7L  3  (TI,  398).    "Month"  means  calendar  month. 

Approved  in  Brock  v.  Eirkpatrick,  78  8.  C.  495,  B2  S.  E.  593,  eoa- 
atming  eo'de  provision  relative  to  publication  of  notice  of  bearing  of 
application  for  discharge  of  executor. 

Byl.  4  (TI,  898).    CompntaHon  of  time. 

Approved  in  Uaxwell  v.  Jacksonville  etc  Co.,  45  Fla.  495,  84  So. 
26S,  applying  rule  to  time  (or  taking  teatimbnf  in  equity  suits  under 
rule  of  court. 

8  WaU.  191-198,  17  li.  830,  CHITTENDEN  v.  BBEWSTEB. 

Syl.  1  (TI,  399).    Nonappellant  cannot  complain  of  error. 

Approved  in  Field  v.  Barber  Asphalt  Paving  Co.,  104  U.  8.  621,  48 
L.  1153,  24  Sup.  Ct.  784,  cross-appeal  to  review  only  nonfederal  ques- 
tions decided  against  defendant  may  be  taken  directly  to  aupreme 
«ontt  from  circuit  court. 

Syl.  4  (VI,  400).    Aaiignment  for  creditora— Priority  of  Juriadiction. 

Approved  in  Lonisvilla  Trust  Co.  v.  Enott,  180  Fed.  8B6,  06  C.  C. 
A.  1S8,  where,  after  expiration  of  franehiee,  assets  of  corporation  de* 
Uveied  to  trustee  h  liquidator  and  minority  stoekholdeia  filed  stat* 
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■uit  for  inspection  of  books,  BtAte  eonrt  had  juriadietios  prior  to  fed- 
eral court  in  iubiequent  creditor'!  anit  based  on  coUosiTO  judgment. 

2  Wali.  200-210,  17  L.  793,  BANK  TAX  CASE. 

ByL  1  (VI,  401).    State  tax  on  capital  itoek. 

Approved  in  Delaware  etc.  B.  B.  Co.  t.  Pennsylrania,  1S8  TJ.  8.  351, 
49  L.  1082,  25  Snp.  Ct.  SOB,  including.  In  appraisement  of  capital  stock 
of  domestic  corporation,  valne  of  eoftl  miued  within  state  bat  situated 
elsewhere,  is  illegal;  Seottiah  Union  etc.  Ins.  Co.  t.  Bawland,  I9B  U. 
8.  020,  49  L.  820,  23  Snp.  Ct.  346,  bonda  in  which  foreipi  insuraoe* 
company  is  required  to  inTMt  portion  of  capital  stoek  nndei  Ohio 
statutes  are  personal  propertj  within  tax  laws. 

BjL  2  (VI,  401).    8tBte  tax  on  bank's  government  bonds. 

Approved  in  Pirrt  National  Bank  ,v.  Douglas  Co.,  124  Wis.  2],  102 
N.  W.  317,  real  estate  belonging  to  national  bank  acquired  with  and 
eonstitating  part  of  capital  is  exempt  from  taxation;  dissenting 
opinion  la  South  Carolina  v.  United  States,  109  U.  8.  460,  50  L.  272, 
20  Bnp.  Ct.  110,  majority  holding  United  States  may  exact  liquor 
license  tax  from  state's  dispensing  agents. 

Distinguished  in  Hlberaia  Barings  etc.  8oe.  v.  8an  Francisco,  SOO 
U.  8.  313,  SO  L.  4Bfl,  2S  Sup.  Ct.  205,  United  States  treMury  checks 
for  accrued  interest  on  government  bonds  are  taxable  by  state  in  hands- 
et owner;  Sooth  Carolina  v.  United  SUtes,  199  U.  8.  452,  SO  L.  200, 
20  Sup.  Ct.  110,  United  States  may  exact  liqnor  license  tax  from 
state's  dispensing  agent. 

2  WaU.  210-217,  17  L.  783,  PLOBBNTINB  t.  BABTON. 

SyL   2   <TI,  404).     Presumptions— Bale  of  decedent's   realty. 

Approved  in  Threadgill  v.  Colcord,  10  Okl.  470,  8G  Pae.  710,  pnr< 
ebaser  at  master's  sale  under  decree  in  suit  to  which  he  is  party  can- 
not collaterally  attack  decree. 

S  Wall.  218,  17  L.  755,  COOKB  v.  UNITBD  STATES. 

Syl.  1  (TI,  40S).    Amount  in  controversy — Subsequent  redoction. 

Approved  in  Eirby  v.  American  Soda  etc,  Co.,  104  V.  S.  140,  4S  h. 
913,  24  Snp.  Ct.  019,  upholding  federal  jurisdiction  where  cross-bill 
seeks  recovery  of  41,700  on  contract  for  exchange  of  goods  where 
original  bill  dismissed  on  complainant's  motion  prayed  cancellation  of 
agreement  to  pay  •2,025,  in  consideration  of  exchange. 

2  Wall.  219-237,  17  I>.  788,  SMITH  ▼.  UNITED  STATEa 
Sfl.  1  (TI,  219).    Tariation  In  agreement — Subscribed  by  sntaty. 
Approved  in  Jeigler  v.  Hallahan,  181  Fed.  209,  00  C.  C.  A.  1,  sure^ 
for  lessee  under  contract  binding  tenant  to   pay   rent  and   deliver 
premises  in  good  condition  at  end  of  term  ia  discharged  by  modiflea- 
ti6n  of  lease  by  provisioB  for  twmiBation  of  laasa  by  deatroetion  tt 
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8  Wall.  237-328  Not«B  od  V.  8.  Beporta. 

8  Wail,  237-251,  17  L.  S27,  UHXEB  y.  SHBBBT. 


ApproTed  in  Fnller  t.  Horner,  69  Ean.  470,  77  Pae.  SB,  creditor's 
nit,  ftfteT  lapi«  of  limitations,  to  Bubjaet  propertjr  bought  with  pro- 
ceeds of  fraudulent  sole  is  barred  though  proceeds  flrst  invested  in 
another  state. 

Sjl.  S  (TI,  410).     Purchaser  pendente  lite. 

Approved  in  Bridger  v.  Exchange  Bank,  120  Ga.  SEO,  5C  S.  E.  101, 
lis  pendens  begins  from  filing  of  eross-complaint  as  to  matters  therein 

2  Wall.  252-258,  17  L.  785,  UABINE  BANE  v.  FTTLTON  BANK. 

87L  1  (TI,  411).    BelattoD  between  bank  and  depositor. 

Approved  in  Barton  v.  United  Btates,  196  IT.  B.  302,  49  L.  4S8, 
25  Sup.  Ct.  243,  averment  charging  receipt  of  checks  at  St.  Louis 
and  payment  thereon  there  not  supported  by  evidence  showing' 
cheek  drawn  on  St.  Louis  bank  received  hj  defendant  in  Washing- 
ton and  there  deposited  in  bank  for  collection;  Board  of  Commrs. 
T.  Patterson,  149  Fed.  233,  where  cashier  of  insolvent  bank  was  countr 
treasurer  and  deposited  taxes  in  bank,  county  could  recover  same 
from  receiver  plus  proceeds  of  loans  of  snch  taxes  made  by  bank; 
Schinotti  v.  Whitney,  130  Fed.  781,  money  deposited  in  New  York 
at  interest  anbject  to  check  is  "money  lent"  within  Civ.  Code  La., 
art.  3538,  prescribing  limitations  for  recovery  thereof;  Betan  v. 
Union  Trust  Co.,  134  Mich.  S,  95  N.  W.  1008,  deposits  in  bank  made 
by  county  clerk  of  deposits  in  court  are  not  special  deposits  en- 
titled to  priority  on  failure  of  bank;  Bank  of  Blackwell  v.  Dean, 
9  Okl.  631,  60  Pac.  223,  determining  whether  deposit  was  general  or 
special. 

2  Wall.  883-312,  17  L.  725,  BBONSON  t.  LA  CBOSSB  BY.  CO. 
SyL    3    {VI,   418).    Defense   by    stockholders    where    directors    re- 
See  97  Am.  St.  Bap.  41,  note. 

Distinguished  in  Bowling  Green  Tr.  Co.  v.  Virginia  etc.  B.  Co., 
132  Fed.  924,  individual  holders  of  small  minority  of  railroad  bonds 
cannot  intervene  in  foreclosure  to  displace  trustee,  who  is  plain- 
tiff, where  no  fraud  on  his  part  is  charged. 

2  Wall.  320-328,  IT  L.  817,  CASE  v.  BROWN. 

Syl.   1   (VI,  420).     Patents — Claim  for  combination. 

Approved  in  Cortis  v.  American  Street  Lamp  etc.  Co.,  145  Fed. 
619,  Cortis  lamp  patent  No.  613,648,  not  infringed  by  mantle  sup- 
porting device  of   Momand   patent  No.   781,013;   American   Crayon 
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Ml  Notei  on  V.  8.  Beporta.  2  Wall.  328-4T4 

Co.  V.  Sttzton,  I3B  Fad.  56S,  conBtTaiDg  Liedk«  ptUnt  No.  476,051, 
for  crayon -ni&kiQg  machine. 

i  Wall..  328-34»,  IT  L.  871,  HABVEY  v.  TYLBE. 

87I.  1  (VT,  421).    Ho  exception!  to  inatructiona  as  wIiol«. 

Approved  In  Uontana  Uin.  Co.  y.  St.  Louis  etc.  Co.,  147  Fed.  906, 
where  judge,  after  instructing  jxnj,  but  before  sending  them  out, 
retired  to  chambers  and  there  heard  and  allowed  exceptions,  he  need 
Bot  thereafter  allow  exceptions;  Manntain  Copper  Co.  v.  Van  Buren, 
133  Fed.  8,  6fi  C.  C.  A,  ISl,  it  is  improper  to  permit  exceptions  to 
be  noted  in  presenee  of  jury  and  specification  of  objection  to  be 
noted  in  the  record  later;  Steel  Bail  Supply  Co.  v.  Baltimore  etc. 
By.  Co.,  130  Fed.  434,  fi4  C.  C.  A.  635,  exception  to  so  mneh  of 
charge  as  states  that  only  question  for  consideration  is  certain  ques- 
tion does  not  support  assignment  based  on  failnre  to  tnbmit  an- 
other question. 

S7I.  4  (TI,  422).  Collateral  atUck-^udgment  of  court  of  goaeral 
jurisdiction. 

Approved  in  Fowler  v.  Jenks,  00  Minn.  78,  95  N.  W.  889,  appoint- 
ment of  new  trustee  under  Bankr.  Aet,  §  44,  on  reopening  bankrupt 
estate,  without  prior  action  on  part  of  creditors,  is  not  Invalid  on 
collateral  attack. 

8yl.  5  (VI,  423),  Judgment — Court  of  general  jurisdiction — Spe- 
cial powers. 

Distinguished  in  Taylor  r.  Huntington,  34  Wash.  458,  75  Pac.  1105, 
Judgment  of  court  of  general  jurisdiction  foreclosing  tax  lien  can- 
not be  vacated  on  ground  that  affidavit  of  publication  did  not  show 
holder  of  delinquency  certificate  had  paid  all  accrued  taxes. 

}5,  PACIFIC  UAIL  STEAMSHIP  CO.  v. 

Syl.  1  (VI,  432).    Quasi  contract  for  half  pilotage. 

Approved  in  In  re  United  Button  Co.,  140  Fed.  502,  claim  for  nn- 
liquidated  damages  resulting  from  injury  to  property  not  reduced 
to  judgment  cannot  be  liquidated  under  Bankr.  Aet,  §  63b. 

Syl.  3   (VI,  432).     Bepeal  of  statute— Quasi  contracts. 

Approved  in  Eidman  v.  Tilghman,  136  Fed.  143,  69  C.  C.  A.  139, 
legacies  left  by  testator,  dying  within  one  year  prior  to  amend- 
ment of  1901  to  sections  of  war  revenue  act  taxing  inheritances  are 
not  taxable  thereunder. 

Syl.  4  (VI,  434).    Bepealing  statute  same  as  repealed. 

Approved  in  Campbell  v.  California,  200  U.  S.  92,  50  L.  3S7,  £6 
Sup.  Ct.  182,  enactment  of  new  inheritance  tax  law  after  decision 
of  state  court  that  priar  act  did  not  deny  equal  protection  does 
not  convert  federal  question  into  moot  one;  Pratt  v.  Dudley,  73  Ark. 
S41,  84  a.   W.   783,   under   repealing   act   of   1901,   relating  to   laves 
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S  WaU.  S01-5SO  Notu  oa  U.  6.  BepoiU  S9& 

diatrictB,  eoiniiiiiaionera  ersBted  theiebjr  eould  leeorer  from  eonntj 
tieasurer  moneji  collected  bjr  him  under  levas  act  of  1893;  Wilion 
T.  Head,  184  Masa.  S17,  69  H,  E.  318,  eonBtrning  amendment  of 
1901  to  act  ol  1890,  providing  for  recoverj  of  paymenta  Bade  an 
■alet  on  margin. 

2  WalL  601-510,  17  L.  851,  LEVY  CODBT  t.  COBONEE. 

8y1.  1  (VI,  437).    Aetiona  ag^nrt  maDieipaUtjr. 

Diatiagnialied  in  DoncBii  t.  Willita,  4  Penne.  (Dol.)  49S,  67  AtL 
370,  action  ex  eontiaetn  doea  not  lio  againBt  countf. 

£  Wall.  610-5S5,  17  Ii.  900,  BAILBOAD  CO.  ▼.  SOXTTLEB. 

Syl.  1  (VI,  438).    Following  mandate  of  appellate  court. 

Approved  in  Ex  parte  Harks,  130  Fed.  ITfl,  69  C.  C.  A.  80,  where- 
mandate  directed  trial  court  to  take  anch  further  proceedings  aa,  ac- 
cording to  right  and  jnatice,  onght  to  be  had,  trial  conrt  could  eor- 
reet  miatake  in  computation  of  intereat. 

2  Wall.  525-538,  17  I*.  765,  UMITBD  STATES  v.  STONE. 

(VI,  439.)  HiaeellaDeoDS.  Cited  in  HoUUter  t.  United  SUtea,  14S 
Fed.  779,  aa  to  effect  of  scire  facias. 

6jl.  2  (VI,  440).    Laud  officer  cannot  cancel  predeceaaor's  acta. 

Approved  in  Sage  v,  Budnick,  91  Hinn.  334,  100  N.  W.  108,  paod- 
enej  before  Interior  Department  of  aaaerted  claim  to  public  land 
does  not  aospend  running  nf  limitationa  in  favor  of  adverae  claim. 

Byl.  4  (VI,  441).    Setting  aside  patent  in  equity. 

Approved  in  United  States  v.  Laam,  149  Fed.  583,  government  mar 
■ue  in  equit;  to  cancel  patent  iaaued  through  mistake  nnjer  bome- 
atead  lav  to  tract  selected  hy  atate  as  school  laud  where  selection 
bad  not  yet  been  approved;  disaeoting  opinion  in  United  Statea  v. 
Ju  To7,  IBS  U.  B.  277,  49  L.  1050,  2S  Sup.  Ct.  644,  majority  holding 
decision  of  Secretary  of  Labor  afSrming  denial  of  immigration  offi- 
cials of  right  of  Chineao  to  land  is  coDclusive  on  federal  courts  on 
habeas  corpus. 

Syl.  6  (VI,  442).     Lands  in  reservation  not  patentable. 

Approved  in  Behrends  v.  Qoldsteen,  1  Alaska,  524,  setting  apart  by 
Secretary  of  Navy,  and  nse  by  department  for  naval  purposes,  of 
public  lands,  eonstitutea  valid  reaervstion  by  exeeative. 

t  WaU.  S38-S50,  IT  L.  833,  TBE  ANN  CABOLINE. 

Syl.  B  (VI,  443).    Admiralty— Allowance  of  interest. 

DistinguiBhed  in  Burrows  v.  Lownsdale,  133  Fed.  251,  66  C.  C.  A. 
650,  intereat  not  allowed  on  damages  awarded  in  admiraltjr  for  per- 
•onal  injoij. 
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SM  Kotei  on  n.  B.  Beporto.  2  WklL  SSOJSB 

t  WkU.  SSO-561,  17  L.  862,  THE  UOBNINO  LIGHT. 

Bjl.  8  (Yl,  443).     CoUimon— Inevitable  aMident  defined. 

Approved  in  The  Jnmna,  149  Fed.  172,  exDnerating  veuelB  for  aerlei 
of  collision  in  East  river  following  parting  of  towboat's  hawser; 
BleaUej  T.  New  Tork,  136  Ted.  808,  injury  to  scow  by  flo&ting  lee, 
l«ft  on  side  of  pier  in  river  at  place  exposed  and  generally  regmrded 
as  duigerOQS  when  ice  moving,  not  caused  by  inevitable  aeeident; 
The  Cornell,  134  Fed.  697,  applying  mle  where  tows  were  driven 
together  by  sadden  and  severe  windstorni  Vhen  passing  at  proper 
distance;  Eenova  Trans.  Co.  v.  Uonongahela  Biver  etc.  Coke  Co.,  66 
W.  Va.  78,  48  8.  E.  846,  where  during  fog  in  river  in  night  towboat 
with  barges  drifted  down  and  stniek  pier  and  one  of  barges  cnt 
loose  and  injured  wharf-boat,  injury  caused  by  inevitable  aecidenL 

2  WaU.  691-605,  17  L.  812,  BEAD  v.  BOWMAN. 

Byl.  1  (VI,  447),    Liability  of  mireties. 

Approved  in  American  -Surety  Co.  v.  Campbell  ft  Zell  Co.,  138  Fed. 
633,  affirming  Campbell  ft  Zell  Co.  v.  American  Surety  Co.,  129  Fed. 
493,  holding  bond  to  discharge  attachment  in  action  by  corporation's 
receiver  is  liable  to  corporation  where  declaration  had  been  ^mended 
substitating  corporation  for  receiver. 

2  Wall.  609-649,  17  L.  886,  MINNESOTA  CO.  v.  ST.  PAUL  CO. 
8yt.  B  (TI,  448).  Determining  whether  bill  original  or  supple- 
Approved  in  O'Connor  ▼.  O'Connor,  146  Fed.  997,  suit  in  equity  to 
set  atide  dismissal  of  judgment  law  action,  being  ancillary,  service 
may  be  made  on  parties,  though  they  reside  outside  district;  Campbell 
V,  Golden  Cycle  Mis.  Co.,  141  Fed.  613,  applying  rule  where  minority 
stockholders  filed  bill  to  enjoin  action  at  law  against  corporation  en 
ground  of  conspiracy  between  plaintiff  and  controlling  stockholders; 
Manning  v.  Berdan,  132  Fed.  384,  bill  in  equity  by  nonresident  de- 
fendant, to  enjoin  prosecution  of  law  action,  against  filaintiff  there- 
in and  nonresident  corporation,  which  is  not  party  to  law  action, 
not  being  ancillary,  must  be  bronght  in  district  of  residence  of 
plaintiS  or  defendant;  Nelson  v.  Meehan,  2  Alaska,  494,  where  judg- 
ment obtained  by  fraud  was  appealed  and  judgment  affirmed,  court 
eeuld  vacate  judgment  where  pending  final  disposition  of  case  ia  dis- 
trict conrt  defendants,  by  affidavit,  disclosed  fraud. 

2  WalL  728-759, 17  L.  768.    LOWLEE  v.  BANGS. 

ByL  4  (VI,  458).    Stipulation  in  charter-party  as  warranty. 

Approved  in  Boss-Meehan  Foundry  Co.  v.  Boyer  Wheel  Co.,  113 
Tenn.  376,  83  B.  W.  168,  68  L.  B.  A.  829,  contract  to  make  and  deliver 
for  three  years  all  eastings  required  by  defendant,  each  delivery  te 
be  paid  for  within  sixty  days,  may  b«  terminated  on  failure  t«  make 
payments  as  provided. 
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m  WALLACE. 

S  Wall.  1-19,  18  L.  129,  LOTEJOT  v.  MUBRAT. 

Syl,  3  (VI,  455).     Unsatiafled  joint  Judgmant  as  bar, 

8«e  111  Am.  8t,  Bep.  287,  note. 

Syl.  i  (VI,  456).     Who  are  joint  trespaBaera. 

Approved  in  Saxlebner  v.  Eianer,  140  Fed.  911,  where  excentlT* 
oCQcera  of  corporations  controlled  defense  in  infringement  snit  against 
corporation,  suit  Ilea  to  recover  of  them  individuallj  damages  therein 
decreed. 

B7I.  5  (VI,  45fl).    Satisfied  judgment  as  bar  to  second  reeoverj. 

Approved  in  Carey  v.  Bilbj,  129  Fed.  205,  63  C.  C.  A.  361,  where  one 
claiming  damagee  against  two  jointly  for  frandulent  miErepreeestations 
in  sale  accepted  money  from  one  and  executed  release,  reserving  right 
to  sue  other,  release  no  defense  to  action  against  other;  Louisville 
etc.  Mail  Co.  t.  Barnes,  117  Kj.  S74,  876,  111  Am.  St.  Bep.  280,  281, 
7»  a  W.  264,  64  L.  E.  A.  574,  acceptance  of  money  from  one  joint  tort- 
feasor in  part  satisfaction  and  in  consideration  of  his  releaae  from 
further  payment  does  not  preclude  recovery  against  other. 

Syl.  7  (VI,  45T).     TTosatisfled  judgment  for  conversion. 
Approved  in  Moss  v.  Marks,  70  Neb.  704,  97  N.  W.  1032,  dismissal  of 
action  for  conversion  is  no  bar  to  replevin. 

Syl.  8  (VI,  458).     When  third  party  concluded  by  judgment. 

Approved  in  Harrington  t,  Atlantic  etc.  Tel.  Co.,  143  Fed.  337, 
majority  stockholder  who  controls  aOTairs  of  and  transferred  to  cor- 
poration patents  in  violation  of  trust,  is  jointly  liable  with  it  for  in- 
fringement; Australian  Knitting  Co,  v.  Gormly,  138  Fed.  97,  98,  manu- 
facturer of  infringing  article  who  assists  purchaser  in  defending  in- 
fringement suit,  but  who  does  not  control  defense,  is  not  concluded 
by  judgment;  Friend  v.  Balston,  3S  Wash.  433,  77  Pac.  798,  judgment 
by  owner  of  building  against  contractor  for  breach  of  eontraet  con- 
cludes surety. 

3  Wall.  20-37,  18  L.  123,  THE  PLYMOUTH. 

"  "    "   (VT,  459),     Admiralty — Locality  of  torts. 

ed  in  The  San  Bafael,  134  Fed.  752,  railroad  operating  ferry- 
'  limit  liability  for  injuries  to  passenger  by  eolUsios  of  boat 
■aseoger  carried  on  through  ticket. 
[394] 
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S9S  NotM  on  V.  8.  Beport«.  8  Wall.  37  99 

ayh  2  (TI,  460).    Admiralty— Maritime  torti. 

DifltiDguiahed  in  United  States  ▼.  Evana,  106  TT.  B.  384,  368,  49  L. 
236,  238,  25  Sop.  Ct.  46,  npbolding  admirnltj  jnrisdietioa  over  libel 
against  veaael  loi  coUision  vith  beacon  built  on  piles  in  water, 

t  WaU.  37-46,  18  I^  50,  TEE  KIMBALI.. 

8yL  4  {VI,  462).    Charter-party  binding  ship  and  cargo. 

Cited  in  Portland  etc.  UilU  Co.  v.  Portland  etc.  S.  8.  Co.,  14S  Fed. 
493,  arguendo. 

"Syl.  5  (TI,  462).    Advance  freight  money — FaUnre  of  carriage. 

Diatinguished  in  Bam  Line  T.  United  Btatea  t  AuBtralia  S.  B.  Co., 
150  Fed.  42S,  charter  freight  not  reeoTerable  where  Bhip  lost  and  bills 
of  lading  provided  that  freight  prepaid  should  be  contidered  as  earned 
whether  ship  lost  or  not. 

Syl.  7  (VI,  462).    Note  does  not  discharge  debt. 

Approved  in  The  Winnebago,  141  Fed.  951,  giving  of  notes  by  owner 
of  vessel  under  construction  to  materialman  to  be  need  by  him  to 
raise  funds  is  not  payment  depriving  him  of  lien;  Pflueger  v.  Lewis 
«tc.  Uach.  Co.,  134  Fed.  36,  67  C.  C.  A.  102,  where  bankrupt  gave 
checks  in  payment  of  goods  under  agrsement  to  provide  funds  in  few 
days,  seller  entitled  to  original  righta  under  sale;  Davis  v.  Thomas, 
66  Neb.  29,  32,  92  N.  W.  1S7,  ISO,  where  part  payment  made  and  new 
note  given  for  remainder  and  old  note  surrendered,  but  mortgage  re- 
tained, mortgage  was  security  for  renewal  note. 

3  Wall.  Sl-83,  IS  L.  137,  THE  BINGHAMPTON  BBIDQF. 

Syl.  3  (VI,  466).     Charter  rights  against  state  not  presumed. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  472,  50  L.  831,  26  Sup. 
Ct.  427,  Blinois  amendatory  act  of  1865  did  not  extend  right  to  uss 
streets  of  Chicago  for  street  railroad  purposes  to  ninety-nine  years, 
without  reference  to  time  limit  fixed  by  city;  £noxville  Water  Co. 
V.  Enoxville,  200  U.  S.  35,  50  L.  350,  26  Sup.  Ct.  227,  municipal  grant 
of  waterworka  franchise  does  not  deprive  city  of  right  to  construct 
own  waterworhs;  Story  v.  Woolverton,  31  Mont.  355,  7S  Pac.  590, 
congressional  act  granting  etate  land  of  former  reservation  did  grant 
right  to  use  water  of  stream  from  which  government  had  taken  water 
by  means  of  ditch  across  other  lands. 

3  Walt.  93-96,  18  L.  33,  SHEBOYGAN  COUNTY  v.  PARKER. 

Byl.  3  (V^  470).     Commissiooera  to  issue  aid  bonds  not  officers. 

Approved  in  Daily  Leader  v.  Cameron,  3  Okl.  682,  41  Pac.  636,  Appro, 
priation  Act  of  1895,  |  25,  does  not  create  office  of  public  printer. 
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S  WaU.  97-145  Notea  on  TJ.  S.  Boporti.  805 

S  Will.  87-lOS,  18  L.  49,  8PABE0W  t.  STKONO. 

Syl.  1  (VI,  471).    Appeal— Dismiwal—Eeeord  not  flUd  in  Uma. 

Approved  in  Pcrlina  t.  Boyd,  17  Colo.  App.  448,  68  Pae.  1068,  failnr* 
to  file  record  within  time  tpeeified  by  Code,  J  389,  not  groand  for  dia- 
miaaal  where  filed  prior  to  motion  to  diemiaa, 

3  Wall.  107.114,  18  L.  170,  YOBK  CO.  t.  CENTBAL  B.  B.  Oa 

Syl.  1  (VI,  473).    Contract  restricting  carrier's  liability. 

Approved  in  Can  t.  Texas  ete.  By.  Co.,  194  U.  S.  430,  48  L.  1056, 
24  Snp.  Ct.  063,  following  role;  E^eklin  t.  Wabaab  B.  B.  Co.,  117  Mo. 
App.  see,  93  8.  W.  848,  where  contract  TBlued  eattle  at  150  per  head, 
and  provided  that  valuation  was  made  ta  obtain  redaeed  rate  and  limit 
carrier'*  liability,  and  there  was  no  other  rata  for  cattle  of  nieh  vala- 
ation,  earrier's  liability  not  limited. 

Byl.  A  (VI,  477).  Consideration — Contract  limiting  carrier '■  lia- 
bility. 

Approved  In  Can  t.  Texas  ete.  By.  Co.,  194  TT.  a  431,  48  L.  1057, 
84  Sap.  Ct.  eB3,  following  mle;  Arthur  v.  Texas  etc.  By.  Co.,  139  Fed. 
129,  upholding  sufficiency  of  considerHtion  expreesed  in  bill  of  lading 
for  carriage  of  cotton  to  support  provision  exempting  carrioi  irons 
liability  for  loss  by  flra. 

8  Wall.  114-146,  18  L.  118,  CLIQtrOT'S  CHAMPAGNE. 

Syl.  4  (VI,  479).    Evidence  to  prove  market  value. 

Approved  in  American  Bonding  Co.  v.  Begents  of  Idaho  University, 
11  Idaho,  19S,  81  Pae.  614,  admitting  testimony  of  witness  engaged  in 
plambiog  business  for  over  five  years  as  to  difference  in  price  of  ma- 
terials used  in  bnildiog  and  kind  contract  calls  for,  though  he  Ixes 
difference  from  wholesaler's  catalogue;  MeCrary  v.  Chicago  etc.  X.  B. 
Co.,  109  Mo.  App.  572,  83  S.  W.  83,  evidence  by  shipper  as  to  price  paid 
for  cattle  at  certain  market  on  certain  day  not  hearsay,  though  he  was 
present  only  daring  part  of  day;  Cameron  Mill  etc  Co.  v.  Anderson, 
34  Tex.  Civ.  232,  78  8.  W.  97!,  physician  who  has  never  employed 
nurse,  and  has  no  personal  knowledge  of  compensation  of  nurses,  can- 
not testify  as  to  reasonable  and  customary  compensation  at  pro- 
fesaional  nurse. 

Syl.  9  (VI,  480).    Seizures — Burden  of  proof. 

Approved  in  Low  Poon  Tin  v.  United  States  ete.  Commr.,  145  Fed. 
796,  npholding  provision  of  Chinese  Exclusion  Act  of  1892,  placing 
burden  of  proof  ot  right  of  Chinese  without  certificate  to  remain  in 
United  States  on  him. 

SyL  12  (VI,  481).    Bevenne  laws  not  penaL 

Approved  in  Scow  No.  86,  144  Fed.  934,  vessel  need  In  depositing 
refuse  matter  in  navigable  waters  is  subject  to  penalty  imposed  by 
Camp.  St.  1901,  pp.  3542,  3S44,  though  act  was  without  knowledge  of 
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397  Notes  on  V.  S.  Beporta.  3  Wall.  IIS-IBO 

owners;  State  t.  Western  Union  Tel.  Co.,  96  Uinu.  19,  104  H.  W. 
570,  upholding  Iawb  1901,  p.  251,  ftuthorizing  taxation  of  tangible  and 
intangible  piopertjr  of  telegraph  companies  as  system. 

3  WalL  H5-W9,  18  L.  121,  PENNEESTEIN'S  CHAMPAGNE. 

Sjrl,  1  (TT,  1S2).    Admissibility  of  letters  to  show  market  valne. 

Approved  in  United  States  t.  Qreene,  146  Fed.  795,  book  entries 
regularly  made  and  coDtemporaneously  with  transactions  are  admis- 
sible in  criminal  prOBeention;  Cameron  Mill  etc.  Co.  t.  Anderson,  34 
TTex.  Civ.  232,  78  S.  W.  972,  physician  who  is  not  nurse  and  has  never 
employed  one,  and  has  no  peraoaal  knowledge  of  their  compensation, 
cannot  testify  as  to  their  reasonable  and  customary  compensation. 

3  Wall.  164-174,  18  L.  85,  THE  LOUISIANA. 

Syl,  1   (VI,  485).     Collision— Inevitable  accident— Drifting   vessel. 

Approved  in  The  William  E.  Beis,  143  Fed.  1015,  where  moored 
vessel  broke  mooring  after  rise  in  river  caused  by  flood  and  collided 
with  anotiier  vessel,  she  was  liable,  lines  not  being  properly  adjusted; 
Bebstock  T.  Gilchrist  Transp.  Co.,  132  Fed.  177,  holding  where  vessel 
moored  away  from  channel  and  opposite  bend  in  river,  she  was  n>t 
in  fault  for  collision  with  towed  vessel  which  failed  to  make  torn; 
The  Drumcraig,  133  Fed.  804,  breaking  of  ship  from  moorings  and 
her  drifting  into  collision  not  inevitable  accident  where  there  was 
warning  of  approach  of  storm,  requiring  pntting  out  of  more   lines. 

Syl.  4  (VI,  488).    Collision — Inevitable  accident — Breaking  of  moor. 

Approved  in  Bleakley  v.  New  York,  139  Fed.  808,  emsbing  of  vessel 
by  floating  ice  not  caused  by  Inevitable  accident  where  left  on  ex- 
posed side  of  pier,  which  was  regarded  as  dangerous  when  ice  moving 
in  river. 

3  Wall.  175-198,  18  L.  186,  BLACEBUBN  ▼.  CBAWFOBDa 
8yL  4  (TI,  487).     Baptismal  register  as  evidence. 
Approved  in  Collins  v.  German -American  etc  Life  Assn,,  112  Mo. 

App.  219,  86  S.  W.  894,  following  rule;  Casley  v.  Mitchell,  121  Iowa, 

98,  96  N.  W.  726,  admitting  register  of  parish  in  England  to  prove 

marriage  recorded  therein  by  vicar. 

SyL  5  (YI,  487).    Transcript  of  court  record  M  evidence  of  illegitl- 

Approved  in  Sorensen  v.  Boiensen,  68  Neb.  496,  497,  98  N.  W.  839, 
decree  denying  alleged  widow  was  deoedent's  widow  in  proceeding 
for  nomination  of  administrator  not  binding  on  one  claiming  to  be 
legitimate  loa  of  woman  and  decedent,  on  petition  for  distribution. 

Syl.  8  (VT,  438).    Privilege— Statements  by  testator  to  attorney. 

Approved  in  Ex  parte  Qteller,  ITS  Uo.  268,  77  S.  W.  S5S,  decedent's 
attorney  in  discovery  proceedings  in  matter  of  eatate  may  be  asked 
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S  WsU.  190-875  NotsB  on  IT.  8.  Keporti.  8SS 

when  he  Isnt  saw  certaio  BGCuritiea  belonging  to  decedent,  and  whethar 
at  her  death  he  bad  any  monejr  belonging  to  her. 

Syl.  9  (VI,  488).    Waiver  of  privilege  by  client. 

Approved  in  Denazio  t.  Beholts,  117  Ky.  18S,  77  8.  W.  716,  wher» 
attorney  employed  to  incorporate  bnainess  was  told  by  owner  that 
he  would  give  employer  atoek,  and  on  employment  to  prepare  owner'* 
will  was  told  stock  had  been  given,  he  may  testify  thereto. 

S  Wall.  1B6-210,  IS  L.  S43,  BLOSSOM  v.  BAILBUAD  CO. 

Syl.  1   (VI,  4SS).     Unaccepted  highest  bid — Bight  to  confirmation. 

See  97  Am.  St.  Bep.  661,  note. 

Syl.  6  (VI,  491).    Judicial  sales — Discretion  of  ofSeera  to  adjoun. 

See  97  Am.  St.  Bep.  635,  note. 
S  Wall.  210-214,  18  L.  180,  TUBNPIKE  CO.  v.  THE  STATE. 

Syl.  1  (VI,  491).    NonezelnsiTe  corporate  privileges. 

Approved  in  Knoxville  Water  Co.  t.  KnozvUle,  200  IT.  &  37,  SO  Ii. 
301,  20  Snp.  Ct.  24,  mnnicipal  grant  of  waterworks  tranebise  does  not 
dttveat  eity  of  power  to  eonstmct  own  system. 

3  WalL  225-231,  18  L.  194,  THE  CONVOY'S  WHEAT. 
Syl.  3    (VI,  493).    Obstacle   to  delivery  to  eoBoecting  earrier— 

Approved  in  Fisber  v.  Boston  etc.  B.  B.  Co.,  99  Ue.  343,  105  Am. 
St.  Bep.  283,  59  AtL  534,  08  L.  B.  A.  390,  following  mle. 

2  Wall.  230-240, 18  L.  48,  TEEBTTOEY  v.  LOCKWOOD. 
Syl.  2  (VI,  494).     Quo  warranto — Parties. 

Approved  in  dissenting  opinion  in  HcDaid  v.  Territory,  1  -Okl. 
112,  30  Pac,  444,  majority  upholding  territorial  court's  jurisdiction  to 
Issue  mandamns  to  compel  townsite  trustees  to  issae  deed  to  party 
they  have  decided  is  entitled  thereto,  and  from  whom  they  withhold 
deed  merely  becanse  there  is  right  to  appeal  from  their  decision. 

3  WaU.  257-208,  18  L.  271,  NEWELL  v.  NOBTON  AND  SHIP. 

Syl.  1  (VI,  490).    Admiralty — Dismissal  as  to  part  of  defendanta. 

Approved  in  The  San  Bafael,  141  Fed.  280,  where  exceptions  to  libel 
against  vessel  and  owner  sustained  for  misjoinder,  libel  may  be 
amended  to  declare  against  vessel  alone;  Oraham  t.  Oregon  etc.  NaT. 
Co.,  134  Fed.  093,  upholding  amendment  of  libel  in  admiralty  ta  ahow 
jurisdiction. 

3  Wall.  268-275,  18  L.  105,  THE  OTTAWA. 

SyL  S  (VI,  498).     Collision — Vigilant  lookout  necessary. 

Approved  in  Brigham  v.  Luekenbach,  140  Fed.  320,  applying  nila 
where  master  was  lookout  aad  was  in  pilot-honsei  The  Sitka,  132  fed. 
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864,  holding  steamer  leaviog  anchorage  at  night  liable  for  oolliHon 
with  ■teamer  paaaing  with  tow,  wbera  Bteamer'a  lookont  not  vigilant; 
The  Tarpon,  132  Fed.  278,  applying  role  where  steamer  collided  with 
drifting  Kow;  The  Echo,  131  Fed.  631,  master  of'  •teamer  on  roof  of 
boat  i»  not  proper  lookout;  The  Danntleaa,  12S  Fed.  722,  64  G.  C.  A. 
243,  holding  steamer  at  fault  for  eolliiion  In  river  with  launeh. 

3  Wall.  294-304,  18  L.  38,  HAVEMEYEB  t.  IOWA  COUNTT. 

Sfl.  S  (VI,  499).    Impairment  of  contraota  by  deciuona. 

Approved  in  Commrt.  of  Onalow  Co.  v.  Tallman,  145  Fed.  763,  fed- 
eral courts  pat  own  construction  on.  state  constitution  where  at  time 
of  isaniince  of  counter  aid  bonds  there  was  no  state  cOBBtiuetioa  of 
eonstitntional  provision  relating  thereto. 

a  Wall  310-315,  18  L.  179,  THE  QBANITE  STATE. 

Sjl.  1  (VI,  G02).    Fault  where  barge  moored  ont  of  track. 

Diatinguiahed  in  The  Millville,  137  Fed.  975,  vessel  moored  at  end 
of  pier  on  dark  night  in  narrow  channel  constantly  traversed  by  craft 
and  not  having  lights,  cannot  recover  for  colliaion  with  pasdng  tow. 

SjL  2  (TI,  502).     Collision — Fault  where  moored  vesael  struck. 

Approved  in  The  Degama,  150  Fed.  324,  fact  that  moving  vessel 
colliding  with  moored  barge  not  exonerated  because  being  handled 
by  tn^  controlling  her  movements,  nnleas  defense  pleaded  and  proved; 
Bebatoek  v.  Oilchrist  Tianip.  Co.,  132  Fed.  177,  vesael  moored  at  side 
of  channel  opposite  bend  not  liable  for  collision  with  tew  where  she 
was  not  in  cbanneL 

8yl.  8  <VZ,  503).    Damages— Cost  of  repairs. 

Approved  in  The  Mobila,  147  Fed.  883,  measure  of  damages  for  total 
loss  of  vessel  by  eollisian  is  market  valne  at  time  of  lose  determinable 
from  opinions  of  experts. 

3  WalL  315-320,  18  L.  76,  THE  SUFFOLK  CO.  v.  HAyDEN. 

ByL  1   CVI,  504).     Abandonment  of  patent — Second  application. 

Approved  in  Kinnear  Mfg.  Co.  v.  Wilson,  142  Fed.  973,  where, 
pending  application  for  patent  and  after  notice  of  rejection  of  one 
of  claims,  applicant  applied  for  another  patent  in  which  he  incor- 
porated claim  substantially  like  rejected  one,  and  after  allowance  of 
last  he  canceled  rejected  claim  of  first,  there  was  no  abandonment 
of  claim  as  allowed;  ThomsoD'Houaton  Elee.  Co.  t.  Black  Biver  Tr. 
Go.,  135  Fed.  764,  68  C.  C.  A.  461,  upholding  Tan  Depoeli  reissue  No. 
11,872,  for  traveling  contract  for  electric  railroads. 

Syl,  2    (VI,  B04).    Patents — Second   application. 

Approved  in'  Dodge  Coal  Storage  Co.  t.  New  York  etc.  B.  B.  Co., 
139  Fed.  982,  holding  void  Priz  A  Beaumont  patents  Nns.  668,960 
and  688,111,  foi  coal  storage  appaiatoa  granted  on  division  of  same 
■pplienU«B> 
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Sfl.    5    (TI,    SOS).     Infriogeiuent — Damogea — T*Jd«    of    noe. 

Approved  in  Brown  v.  Lanjon,  148  Fed.  8S9,  action  at  law  not 
maintainable  toi  aoJe  purpose  of  recovering  profits  which  infringer 
of  patent  hu  made;  Dolen  t.  City  of  Boaton,  138  Fed.  409,  owner 
of  patent  may  recover  from  user  of  infriDging  device  M  profits 
amount  Mved  hj  nibatitiition  of  nich  device. 

3  Wall.  327-332,  18  L.  17T,  THOMPSON  v.  LEB  COUNTY. 

Bji.  4   (VI,  SIO).     Betroapective  curative  bond  uU. 

Approved  in  Whitloek  v,  Hawkina,  100  Va.  259,  SS  8.  E.  406, 
upholding  act  of  1906,  oouflrming  aseeaamenta  made  in  eomplianes 
with  act  of  1903. 

3  Wall.  332-334,  18  L.  42,  MINNESOTA  CO.  t.  NATIONAL  CO. 
B7I.  1  (TI,  613).    Iaw  not  changed  where  court's  peraonnel  changed. 
Approved  in  Loekhart  v.  Leeda,  12  N.  M.  104,  78  Fae.  314,  judg- 
ment  agaisat    plaintiff    on    bill   to     declare   mine     location    void    for 
frand    and    eollnaion   b^   defendanta    and    violation    of    agreement    to 
locate  claim  for  plaintiff    ban  anit  to  have  property  declared  to  b« 
hold  in   tmat. 
(TI,  513).    Uiseellaneona.    Cited  in  SUta  t.  Jenningi,  47  FU.  881, 


3  Wall.  334-347,  18  L.  2S7,  BUCK  v.  COLBATH. 

S7I.  2   (VI,  S14).    Cnatodia  legia — Propertf  leiEed  under  proceM. 

Approved  in  In  re  Mood^,  131  Fed.  SE9,  baDkruptcy  court  may,  bjr 
receiver,  take  property  in  posaeaiion  of  adrerae  claimant,  which 
ta  alleged  to  have  been  fraodnlently  transferred,  and  maf  determine 
question  of  owaerihip;  Tobin  v.  Central  Vermont  Bj.  Co.,  185  Maas. 
341,  TO  N.  E.  433,  where  railroad 'a  assets  sold  by  federal  receiver, 
state  court  has  no  jnrisdiatioB  of  action  for  personal  injuries  sus- 
tained by  employee  of  receiver;  French  ▼.  White,  78  Tt.  90,  02  Atl. 
SO,  S  L.  B.  A.  (N.  8.)  804,  property  vesting  in  bankruptcy  trustee 
is  not  subject  to  state  attachment. 

Syl.   0   (TI,  GIT).    Process  directing  aeiEnre — Idsbility  of   oSeor. 

Approved  in  McEnigbt  v.  United  States,  180  Fed.  066,  OS  C.  C. 
A.  37,  sheriff  liable  for  levying  attachment  against  man  on  Indian 
wife's  cattle  on  reservation  which  bore  her  own  aud  Indian  De* 
partmcDt's  brands,  though  running  with  husband's  eattle. 

Syl.   8   (TI,  519).    Concurrent  jurisdiction— Priority. 

Approved  in  Oomranty  Trust  Co.  v.  North  Chicago  St.  B.  Co., 
130  Fed.  807,  OS  C.  C.  A.  05,  pendency  in  federal  court  of  cred- 
itor's suit  against  street  railway  for  which  receiver  appointed, 
bnt  whose  road  ia  operated  under  lease  by  federal  receiver  of  leseea 
4ms  not  bar  state  to  enjoin  delivery  of  new  leasa. 
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87I.  10  (TI,  520).    State  luit  against  marghsl— WTongfnl  Beizun. 

Approved  in  OnarBut;  Trust  Co.  t.  North  Cbicago  St.  B.  Co., 
130  Fed.  605,  806,  63  C.  C.  A.  65,  peudeDcjr  id  federal  enurt  of 
creditor's  suit  agaimt  street  railway  for  which  receiver  appointed, 
but  wboee  road  is  operated  under  lease  by  federal  receiver  of  leasee, 
does  not  bar  state  soit  to  enjoin  deliverj  of  new  lease. 

Distinguished  in  In  re  Mertens,  131  Fed.  SIS,  where  sale  of 
goods  is  rescinded  hf  seller  for  fraud  after  buyer's  baDkruptey, 
bankruptcy  court  may  enjoin  claimant  from  suing  receiver  in  statB 
court  for   conversion   of  proceeds. 

3  Wall.  382-387,  18  L.  164,  MeGUIRE  v.  THE  COMMONWEALTH. 

Byl.  2  (VT,  524).    Error  to  court  rendering  final  decree. 

Distinguished  in  Eentncky  t.  Powers,  139  Fed.  489,  npbolding 
right  of  removal  of  eriminal  case  to  federal  court  where  defendant 
denied  equal  protection  of  laws  In  selection  of  jury. 

3  Wall.  387-396,  18  L.  226,  McQUIBE  v.  THE  COMMONWEALTH. 

Byl.  1   (TI,  625).     Federal  liquor  license — State  law. 

Approved  in  In  re  Heff,  1S7  TT.  S.  SOS,  49  L.  SS5,  25  Sup.  Ct 
S06,  sale  of  liqnor  within  state  to  Indian,  to  whom  allotment  made 
under  Act  of  1887,  violates  29  Stat.  S06,  e.  109;  Hodge  v.  Muscatine 
Co.,  ISe  U.  8.  280,  49  L.  481,  25  Sup.  Ct.  237,  npbolding  Iowa  Code, 
1  5007,  making  tax  imposed  thereby  on  business  of  selling  cigarettes 
lien  on  premises  where  cigarettes  sold;  Newton  v.  UcEay,  130  Iowa, 
599,  102  N.  W.  828,  Code,  §§  2433,  2447,  relating  to  mult  Uzes  on 
flats  of  liquor,  impose  tax  and  not  license,  and  is  collectible  bj 
summary   proceedings.    See   104  Am.  St.  Bep.   314,  note. 

8  Wall,  396-407,   18   L.   34,   C0M8T0CK  ▼.   CEAWPOBD. 

Byl.  1  (TI,  526).    Judgment— Collateral  attack  for  irregularities. 

Approved  in  White  v.  Martin,  S  Alaska,  498,  judgment  of  probate 
court  decreeing  person  insane  and  appointing  guardian  of  his  estate 
la  not  collaterally  attackable;  Beresford  v.  American  Coal  Co.,  124 
Iowa,  37,  98  N.  W.  903,  question  of  defect  in  administrator's  bond 
cannot  be  raised  in  action  brought  by  administrator;  Larson  v. 
Union  P.  B.  T.,  70  Neb.  266,  97  N.  W.  315,  appointment  of  admin- 
istrator  contrary  to  Comp.  St.  1901,  e.  23,  |  ITS,  providing  order 
of  appointment,  not  collaterally  attackable. 

Byl.  1  (YI,  S27).    Collateral  attack  on  probate  sola. 

Approved  in  Threadgill  v.  Coleord,  16  Okl.  470,  89  Pao.  TIO, 
where  porchaser  at  master's  sale  under  deeie«  is  party  to  luit, 
ha  oaanot  collaterally  Attack  deeita. 
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S  WrU.  407-420,  18  L.  182,  UNITED  STATES  v.  HOLIDAY. 

Sjl.  1  (yi,  S2S).  Circuit  uid  diBtriet  courts*  criminal  juriadie- 
tku. 

Approved  io  Benfrow  t.  United  Statei,  3  Okl.  166,  41  Pac.  90,  lale 
of  liquor  to  Indiaii  who  hag  received  allotmont  of  land  in  KiBsas 
and  become   elector  of  atate    Tiolatea  Bev.  St.,   )   2139. 

Sjl.  8  (YI,  S20).    Commere*  witb  Indians— Sale  of  liqnor. 

Approved  in  Benfrow  t.  United  States,  3  Okl.  170,  171,  41  Pac.  >I, 
sole  of  liquor  to  Indian  who  has  receired  allotment  of  land  in 
Kansas  and  become  elector  of  state,  violates  Bev.  St.,  S  2139, 

3  Wall.  420-424,  18  L.  203,  DE  SOBBT  v.  NICHOLSON. 

B7I.   2    (VI,  530).     Jnrisdiction — New  contract  hj  diverse   citizen. 

Approved  in  Paige  v.  Town  of  Bocbester,  137  Fed.  665,  where 
assignee  of  town  railroad  aid  subscription  conld  sue  alone  in  federal 
courts,  be  and  bis  assignees  can  sue   there   together. 

3   Wall.   448-460,  18  L.   245,   GEEEN  v.  VAN  BUSKIBK, 

S7I.  1  (VT,  534}.    To  what  court  error  isaaes. 

DiBtinguished  in  Kentucky  v.  Powers,  139  Fed.  4B9,  npbolding 
right  of  removal  of  criminal  ease  to  federal  court  where  defendant 
denied  equal  protection  of  laws  in  selection  of  jur;. 

3  WaU.  451-460,  18  L.  197,  THE  SALLT  MAOEE. 
S7I.  S  (VI,  534).    Bill  of  lading  vesta  title  in  consignes. 
See  105  Am.  St  Bep.  355,  not*. 

3  Wall.  460-478,  IS  L.  265,  SIMPSON  v.  DALL. 

Sjil.  2  (VI,  S35).  Secondary  evidence — Exhaustion  of  means  of 
discovery. 

Approved  In  Brown  v.  Harkini,  131  Fed.  66,  6S  C.  C.  A.  301, 
refusing  eecondar;  evidence  of  contents  gf  books  of  distiller  where 
books  had  been  taken  from  him  by  collector  and  removed  to  lat- 
ter's  office,  and  tbence  to  revenue  agent's  office,  and  proof  made  of 
search  in  latter's  office  but  not  in  collector's;  Avery  v.  Stewart, 
134  N.  C.  295,  296,  46  B.  E.  522,  523,  testimony  of  witness  that  h* 
received  certain  letter,  and  tbat  it  was  lost  and  he  eould  not  find  it, 
does  not  warrant  admission  of  secondary  evidenca, 

3  Wall.  478-494,  18  L,  88,  BEAED  v.  PEDEET. 

Byl.  1  (VI,  636).    Land  patent— Belstion  back. 

Approved  in  United  States  v.  Anderson,  194  U.  S.  899,  48  L.  1039, 
£4  Sup.  Ct.  716,  government  cannot  retain,  as  against  grantees  of 
Indemnilj  railroad  lands,  snm  collected  for  removal  of  stone  and 
timber  during  period  between  selection  of  lands  and  approval  of 
selection;  Peytoa  v.  Desmond,  120  Fed.  12,  63  C.  C.  A.  651,  bom«- 
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US  NatBB  on  U.  S.  Beports.  8  Wall.  495-603 

■t«ad  psteotee  ms^  recovsT  value  of  timber  nroogfuUy  cut  and  re- 
moved tiom  land  after  initiatioD  of  claim  and  prior  to  issuance  of 

patent. 

.  THE  COL- 

8;1.  2  (VI,  538).    Bank  defined. 

Approved  in  Hamilton  Nat.  Bank  t.  American  X^an  ft  T.  Co.,  66 
Neb.  72,  02  N.  W.  191,  corporation  organized  to  negotiate  loans, 
pnrcbaee  and  sell  notea  and  mortgageB  and  receive  deposits  and 
execute  trusts,  is  bank  whose  atockholden  are  liable  under  Const., 
art.  lib,  B  T. 

3  Wall.  584-566,  18  L.  168,  THE  DUOEO. 

Bj\.  1   (VI,  541).     Frivolous  appeals  condemned. 

Approved  in  MeCourt  v.  Singers-Bigger,  ISD  Fed.  104,  decree  ad- 
judging subsequent  issues  not  determined  b^  earlier  decree  which 
was  basis   of   appellate   mandate   ii   appealable. 

S  WaU.  573-603,  18  L.  229,  VAN  ALLEN  v.  THE  A8SES30B8. 
Sfl.  1  (VI,  S41).     TJniformitj — Btate  tax  on  national  bank  shares. 
Approved  is  First  National  Bank  t.  Douglas  Co.,   124  Wis.  21, 

102  N.  W.  317,  real  est»te  belonging  to  national  bank  acquired  with 
and  eonstitating  part  of  capital  stock  is  exempt  from  taxation. 

87I.  2   <VI,  542).     State  tax  on  national  bank  shares. 

Approved  in  People's  Sav.  Bank  v.  Lajrman,  134  Fed.  n3S,  under 
Code  lown,  j  1322,  savings  bank  not  entitle  to  deduction  of 
amount  of  government  bonds  held  by  it,  in  making  assessment; 
Consolidated  Nat.  Bank  t.  Pima  Co.,  5  Ariz.  ISO,  48  Pae.  285,  np- 
holding  Acta  Ariz.,  April  13,  1803,  taxing  sharee  of  stock  in  national! 
bank;  First  National  Bank  v.  Citf  of  Independence,  123  Iowa, 
484,  99  N.  W.  143,  in  estimating  value  of  stock  in  bank  for  purpose 
of  taxation,  value  of  government  bonds  owned  hy  bank  may  ba 
considered. 

Bjl.  3  (VI,  544).    Tax  on  national  bank  shares  not  on  capitaL 

Approved  in  Delaware  etc.  B.  B.  Co.  v.  Pennsylvania,  198  U.  8. 
354,  49  Ii.  1082,  25  Sup.  Ct.  669,  value  of  coal  mined  by  domestic 
corporation  in  state  but  situated  elsewhere  cannot  be  considered  in 
appraising    capital    stock   for   taxation;    Wilkens    Co.    t.    Baltimore, 

103  Ud.  313,  63  Atl.  565,  nuder  Gen.  Laws  1904,  art.  81,  H  2,  4, 
where  principal  place  of  business  of  foreign  corporation  was  within 
state,  fact  that  four-fifths  of  preferred  stock  was  held  by  residents 
and  taxable  did  not  exempt  corporation's  tangible  property  within 
state;  Stroh  v.  Detroit,  131  Mich.  116,  90  N.  W.  1032,  under  Pub. 
Acts  1893,  No.  206,  )  8,  shares  in  foreign  corporations  are  exempt 
from  taxation  when   its  property  is  taxable  in   state;  Old  National 
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Bank  t.  Stste,  58  W.  Va.  061,  562,  52  8.  E.  495,  govenimeDt  bonds 
held  by  national  bank  aa  part  of  ita  capital  aie  not  taxable  bj 
vvntj;  First  National  Bank  v.  Donglaa  Co.,  124  Wis.  22,  102  N.  W.  318, 
real  estate  belonging  to  national  bank  acquired  with  and  eonitituting 
part  of  capital  stock  ia  exempt  from  taxation;  diaaenting  opinion 
in  OonaoUdated  Nat.  Bank  v.  Fima  Co.,  5  Ariz.  151,  48  Pac  295, 
majoritj'  apholding  Acta  Ariz.,  April  13,  1898,  taxing  abaraa  of 
stock  In  national  bank. 

S  Wall.  638-842,  18  I*  262,  YOUNG  ▼.  GTJILBEATJ. 

Sjl.  5  (VI,  550).    DeliTMy  of  deed  eaaential  to  tranafer. 

Approved  in  Brumbjr  v.  Jones,  141  Fed.  823,  bankruptcy  eonrt 
cannot  entertain  plenary  suit  by  third  person  to  cancel  aatisfac- 
tion  of  mortgage  and  declare  trust  in  bankrapt'i  mortgaged  prop- 
erty, which  is  not  in  possession  of  hia  trustee. 

S  WaU.  654-672,  18  L.  79,  BOGERS  t.  BDBLINGTON. 
Syl.  1   (yi,  500).    Bill  of  axceptiona  nnoecessary  to  review  de> 

Approved  in  Nichola  r.  Board  of  Comnira.  of  Weaton  Co.,  13  Wyo. 
8,  76  Fac.  882,  final  judgment  unsupported  by  pleading*  or  flndings 
may  be  vacated  on  error,  on  record  proper  without  bill  of  ezcep- 

Syl.  8  (TI,  551).    Munieipalitiea  controllable  by  legislature. 

See  97  Am.  St.  Bep.  349,  note. 
3  Wall.  688-703,  17  L.  268,  UNITED  STATES  ▼.  DA8HIEL. 
-  Syl.  2  (VI,  555).    Appeal  does  not  affect  property  executed  on. 

Approved  in  Thslheim  v.  Camp  Phosphate  Co.,  48  Fla.  195,  37  So. 
C25,  Bev.  St  1892,  i  1272,  does  not  restore  personalty  previoasly 
levied  on  to  posaesaion  of  execution  defendant,  noi  impair  lien  of 
eiaeution  levy. 

a  WaU.  713-743,  18  L.  96,  GILMAN  v.  PHILADELPHIA. 

Syl.   2    (VI,  006).    Congreasional  control   of  navigable  wateia. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  380,  np. 
holding  power  of  government  to  compel  alteration  of  bridge  over 
navigable  stream  where  it  obstructs  navigation. 

Syl.  6  (TI,  608).  Exclnsiveness  of  congressional  eommeree  regu- 
lations. 

Approved  In  United  States  ▼.  Union  Bridge  Co.,  143  Fed.  391, 
392,  upholding  power  of  government  to  compel  alteration  of  bridg* 
«ver  navigable  stream  where  it  obstructs  navigation. 

SyL  9  (TI,  562).    State's  concurrent  exercise  of  power. 

Approved  in  Uanigault  v.  Springs,  199  U.  8.  478,  SO  L.  278, 
tt  Sup.  CL  127,  upholding  right  ot  state  to  build  dun  across  former 


sdbvCoOgIc 


405  Notes  on  D.  a  Beporta.  1  WkU.  2-185 

navigable  stieam  to  promote  general  health;  Eansai  City  ete,  B. 
B.  Co.  T.  Wi7gul,  82  Miss.  231,  33  So.  967,  61  L.  B.  A.  57S,  in 
absence  of  eongressionol  regulation  state  may  anthoriie  erection  of 
bridge   aero  SB   navigable   stream. 

8jh  10  (VI,  Se2).  Police  power — Gegulation  of  liqnor  and 
quarantine.  *■ 

Approved  Is  Chicago  etc.  By.  Co.  v.  Dlinois,  200  IT,  S.  SflS,  50 
L.  609,  26  Bnp.  Ct.  341,  Illinois  drainage  eommiasio iters  maj  impoaa 
on  railroad  entire  eost  of  removing  and  rebuilding  bridge  mada 
necessary  by  deepening  of  channel. 


IV  WALLACE. 

4  Wan.  2-142,  18  L.  281,  EX  PABTE  MILLIGAN. 

Byl.  2   (TI,  see).     Habeas   corpus   as   matter  of  right. 

Approved  in  In  re  Burkell,  2  Alaska,  110,  habeas  corpus  does  not 
lie  where  prisoner  confined  nnder  sentence  at  hard  labor  when 
fltatote    doea  not   anthorize   hard  labor. 

87L  11  <VI,  569).    When  martial  Uw  juatiit«d. 

See  96  Am.  St.  Bop.  774,  note. 

Syl.   12    {VI,  569).     Conrt-martial— Trial   of   nonmilitary   peraoB. 

See  111  Am  St.  Bep.  S36,  note. 
i  Wall.  158-163,  18  L.  S54,  UNITED  STATES  ▼.  HOFFUAH. 

ByL   1   (VI,  572).     Nature  of  writ   of  prohibition. 

Bee  111  Am.  St.  Bep.  969,  note. 

B7I.  4   (VI,  S73).    Prohibition   not   iisuabla  whan. 

Approved  in  State  v.  Byan,  180  Ho.  52,  70  8.  W.  4S5,  where  etata 
arbitration  board  baa  applied  for  citation  in  contempt  proceedings 
for  failure  to  testify  before  board,  prohibition  to  restrain  eirenit 
judge  before  issuance  of  citation  ia  premature. 

4  Wall.  177-181,  18  L.  381,  BAILBOAD  CO.  ▼.  BOCE. 
SyL   8   (VI,  576).    Federal   question — Impairment  of  eontracta. 
Cited  in  State  ex  rel.  Louisiana  Imp.  Co.  ▼.  Board  of  Asceasora, 

111  La.  1001,  36  80.  98,  arguendo. 

4  Wall.  182-18S,  18  L.  319,  UNITED  STATES  v.  DABHIBL. 
Byl.  1   (VI,  577).     Officer's  liability  for  loss  by  robbery. 
Approved  in  Van  Trees  v.  Territory,  7  OU.  363,  54  Pae.  498,  fact 

that    county    moneys    deposited    in    solvent    bank    whieh    afterward 

failed  is  no  defense  to  action  on  treasurer's  bond. 
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4  WaU.  :8a,  187,  18  L.  321,  UNITED  STATES  v.  ALLSBDBY. 

BjL  I  <VI,  579).    Sure^'i  liabilitj  not  greatei  tb&n  priacipal 'a. 

Approved  in  Hardawaj'  *.  National  Suret7  Co.,  ISO  Fed.  482, 
folloiring  mle. 

4  WmU.  187-189,  18  L.  833,  LEPTWICH  t.  LECANTT. 

Syl.  1  (VI,  579).    BiU  o(  exceptions— ExbibitB. 

Approved  in  Tr«cy  v.  Carver  Coal  Co.,  S7  W.  V*.  560,  50  B.  E. 
826,  applying  nile  to  evidence  taken  down  And  transcribed  by  short- 
band  reporter. 

4  Wal).  18S-19S,  18  L.  41«,  UATOB  v.  SHEFFIELD. 

Syl.  2    (VI,  580).    Municipality's  lUbility  tor  defective  streets. 

Approved  in  City  of  Onthrie  v.  Swan,  5  Okl.  783,  Bl  Pae.  564,  fol- 
lowing mle. 

4  Wall.  186-204,  18  h.  322,  CHBISTY  v.  PBIDQEON. 

Sy}.  2   (VI,  582).    Following  sUte  decisions. 

Approved  in  Beed  v.  Unnn,  148  Fed.  749,  where  claimants  of  con- 
flicting mining  locatianj  conveyed  inteTestS  to  trustee  to  adjust 
controversy,  equitable  intereat  of  beneficial  owners  under  trust 
agreement  was  seizable  under  execution;  Whitman  ▼.  Atkinson, 
130  Fed.  761,  65  C.  C.  A.  185,  applying  rule  to  action  against  Stock- 
holders on  statutory  liability  nnder  Kan.  Gen.  St.  1889,  C.  23, 
Sg  32,  44;  York  v.  Washburn,  129  Fed.  507,  568,  04  C.  C.  A.  132, 
oral  contract  for  letting  of  realty  located  in  Uinoesota  for  more 
than  one  year,  not  complying  with  statute  of  frauds  of  such  state. 
is  not  void  and  leases  cannot  recover  earn  est -money. 

4  Wall.  210-220,  18  L.  838,  WITHEESPOON  v.  DUNCAN. 

Syl.  1    (VI,  S82).    Following  state  construction  of  tax  laws. 

Approved  in  Eertzler  v.  Freeman,  12  N.  D.  189,  96  N.  W.  295, 
Bsoeaament  of  realty  in  name  of  another  than  owner  does  not  render 

Syl.  3  (VI,  S83).    When  public  land  becames  taxable. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  8. 
338,  50  K  506,  26  Sup.  Ct.  282,  bona  fide  purchaser  of  standing 
timber  from  holder  of  receiver's  final  certificate  of  purchase,  on 
avoidance,  for  entryman's  fraud,  of  subsequent  patents,  need  not 
account  to  government  for  timber  cut;  Hodge*  r.  Colcord,  183 
U.  S.  186,  48  L.  679,  24  Sup.  Ct.  433,  one  who  by  contract  indoced 
relinquishment  in  local  land  office  of  homestead  entry  made  by 
disqualified  cntryman  has  right  of  entry  thoogh  settlement  made 
between  homestead  entry  and  initiation  of  contest;  Oklahoma  City 
V.  McUaster,  12  Okl.  S88,  73  Pac.  1017,  rights  of  one  making  home- 
stead entry  cannot  be  taken  away  for  public  use  except  by  ea^- 
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peDsatioD  Knd  dae  proccn  of  l&w;  VcMichael  ¥.  Uurpby,  12  OU. 
160,  161,  70  Pae.  IBl,  and  Holt  v.  Murpby,  15  OU.  IS,  79  Pae.  267, 
both  holding  homestead  application  to  ent'er  land  alraadf  covered  bj 
antnisting  homestead  entiy  eontsra  no  rights  on  applicant;  Flana- 
gan T.  Forsythe,  6  Okl.  236,  60  Pac.  ISO,  altar  flnal  proof  made  and 
patent  for  homestead  iasned,  homestead  not  exempt  from  debts; 
Tegsrden   t.   Le  Uarchel,  1S9  Fed.  489,  argnendo. 

A  Wall.   E32-23T,  IS  li.  303,  HTJQHES  T.  UNITED  STATES. 

Sjl.  1  (YI,  S87>.    Land  patents  canceled  tor  mistake. 

Approved  in  Sonthem  Pac.  B.  B.  Co.  t.  United  States,  200  U.  S.- 
3S1,  50  L.  SIl,  26  Snp.  Gt.  294,  upholding  equity  jnriidietion  over 
lill  b7  government  to  cancel  patents  and  for  diseoverT-  of  aalea  to 
liona  fide  pnrehaaers  and  eon&rmstion  of  their  titles. 

8jL   4    (VI,  SSg).     Beqnisites   of  judgment  as  res  adjndieata. 

Approved  in  United  States  Fastener  Co.  t.  Bradley,  143  Fed.  S30, 
^31,  applying  rule  in  salt  for  infringement  of  patent;  Bnasell  t, 
Bossell,  134  Fed.  S41,  07  C.  C.  A.  436,  question  expressly  detemiined 
1>y  equity  decree  afBrmed  on  appeal  is  res  adjndioata,  though  aneh 
4]neation  not  considered  by  appellate  court;  Southern  Pac.  B.  B. 
Co.  T.  United  States,  133  Fed.  661,  66  C.  C.  A.  581,  judgment  of  dia- 
missal  without  prejudice  in  nit  by  government  against  railroad  to 
-cancel  patents  ia  not  bar  to  subsequent  suit  against  company  and 
porchasers  from  it  for  adjudication  of  title;  Geiser  Mfg.  Co,  v.  Berry, 
12  Okl.  194,  70  Pac.  205,  holding  right  of  posseuion  ol  property 
involved  in  replevin  not  res  adjudicata;  BrskeSeld  t.  Lncaa,  10 
OU.  587,  64  Pac.  11,  judgment  that  one  of  defendants  should  recover 
costs  and  that  there  was  no  joint  liability  on  part  of  eodefendants, 
is  not  res  adjudieata  against  first  defendant  in  suit  for  eoaversian 
of  subject  matter;  Harris  v.  Columbia  etc  Co.,  114  Tenn.  339,  8S 
S.  W.  900,  adjudication  in  action  on  contract  that  action  not  main- 
tainable because  one  of  plaintiffs  was  foreign  corporation  which 
had  not  complied  with  law   ia  not  res  adjudicata. 

4  WaU.  244-250,  18  L.  344,  NEW  TOBE  v.  THE  TAX  CokiOB. 

BIONEBa 

SyL  1  (TI,  S91).    Uniform  state  taxation  of  national  banks. 

Approved  in  New  Tork  v.  State  Board  of  Tax  Commrs.,  199  U.  8. 
42,  50  L.  77,  105  Am,  St.  Bep.  702,  25  Sup.  Ct,  715,  special  franchise 
tax  imposed  by  N,  Y.  Laws  1899,  c.  712,  does  not  impair  obligation 
«f  grant  to  operate  street  railway  in  New  York  in  payment  of  an- 
nual percentage  of  earnings;   Consobdated  Nat.  Bank  v.  Pima  Co., 

5  Aria.  145,  48  Pac.  293,  evidence  of  failure  of  atate  to  tax  shares 
in  building  and  loan  socie^  is  immaterial  in  determining  validity 
«f  state  tax  on  national  bank  shares;  Commonwealth  v.  Citizens'  Nat. 
Bank,  U7  Ky,  B5S,  80  S.  W.  160,  upholding  Aets  1900,  p.  66,  «.  23, 
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providiug  that -nktional  bank  ia  liable  for  taxM  on  Ita  ibuM  of 
capital  atoek. 

S7I.  S  (TZ,  591).    Stata  tax  on  national  bank  aharea — iBTaatracnta. 

Approved  in  Conaolidated  Nat.  Bank  v.  Pima  Co.,  S  Ariz.  150,  4ft 
Pae.  295,  upholding  Act  Ariz.,  April  13,  1893,  taxing  aharea  of  na- 
tional banks;  WUkena  Co.  t.  Baltimore,  103  Ud.  313,  63  AtL  565, 
where  principal  place  of  boBinesa  of  foreign  eorporation  waa  within 
atate,  fact  that  four-fifthi  of  preferred  itock  held  by  residents  did 
not  exempt  corporation'!  tangible  property  witbia  state  from  taxa- 
tion; State  V.  Bhryaek,  179  Mo.  438,  78  S.  W.  Sll,  nnder  Lawa  1895, 
p.  24E,  bank's  realty  assessed  againat  corporation  and  ahares  of  stock 
asaesaed  in  names  of  shareholders;  People  v.  Beardon,  184  N.  Y.  451, 
112  Am.  St.  Bep.  «41,  77  N.  B.  976,  upholding  Laws  1905,  pp.  474, 
477,  taxing  tranafera  of  stock  in  foreign  and  domestic  eorporations. 

4  Wall.  277-332,   18  L.   358,  CUMMINOS  ▼.   MIS30URL 

Syl.  5  (TI,  597}.     Ex  post  facto  law  defined. 

Approved  in  State  v.  Hooney,  12  N,  D,  151,  95  N.  W.  515,  uphold- 
ing Lawa  1903,  e.  99,  substitating  penitentiary  for  oountj  jail  aa 
place  of  confinement  pending  execution,  as  applied  to  one  oonrieted 
prior  to  its  paaaage;  dissenting  opinion  in  State  v.  Barrett,  138  N.  C. 
664,  50  B.  B.  514,  majority  apholding  Laws  N.  C.  1903,  p.  749,  c 
434,  prohibiting  sale  of  liqnor  and  making  kasping  of  liqnor  in 
mora  than  qnart  qnantities  presumptive  evidence  of  keeping  it  for 
talB. 

4  Wall.  333-399,  18  L.  3««,  BX  PABTE  OABLAND. 

Syl.  8  (VI,  600).    Ex  post  facto  lawa. 

Approved  in  Stata  t.  Booney,  12  N.  D.  151,  95  N.  W.  615,  nphold- 
ing  Lawa  1903,  e.  99,  anbstituting  penitentiary  for  county  jail  aa 
place  of  eonltnement  pending  execution,  as  applied  to  one  convicted 
prior  to  ita  paaaage, 

Syl.  S  (TI,  601).    Admission  of  attomeya  in  judicial  act. 

Approved  in  In  re  Branch,  70  K.  J.  L.  548,  57  At).  437,  holding 
void  act  of  1903,  requiring  anpreme  eoiut  to  recommend  law  clerks 
for  admiasion  without  examination;  State  v.  Mosher,  128  Iowa,  87, 
103  N.  W.  107,  arguendo. 

Syl.  6  (TI,  603).  Pardoning  power  not  subject  to  legislative  eon- 
troL 

Approved  in  Territory  v.  Bichardson,  9  Old.  580,  60  Pac.  246,  49 
L.  B.  A.  440,  where  pardon  granted,  proeeedinga  againat  defendant 
must  be  dismissed. 

8yl.  8  (TI,  605).     Pardoned  person  not  excluded  from  privileges. 

Approved  in  Fite  v.  State,  114  Tenn.  056,  88  S.  W.  943,  upholding 
atatots  authorizing  commutation  of  sentence  for  good  behavior  and 
defining  credits  allowed. 
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4  WaQ.  409-411,  IS  Ik  432,  OILMAN  v.  LOCKWOOD. 

Bjh  1  (TI,  607).    Insolrenej  law — Impurraent  of  eontrkcts. 

Approved  in  In  re  Salmon,  143  Fed.  40S,  Bev.  St.  Mo.  1B99,  §§ 
1305,  1300,  making  it  dntj  of  Secretarjr  of  State  to  take  charge  of 
bank  whoee  capital  impaired  and  providing  for  appointment  of  re- 
ceiver to  wind  np  affairi,  la  inaolveney  law,  aaapeoded  hj  bankruptcj 
act 

4  WaU.  411-431,  18  L.  3B7,  THE  M08GB  TATLOB. 

S7I.  T  (TI,  eil).     Admiraltr—ExclaBive  federal  juriadietloB. 

Approved  in  The  Ban  Bafael,  141  Fed.  260,  admiraltj  juriedictioK 
to  enforce  lien  for  maritime  tort  not  affected  bj  state  itatnte  limiting 
time  within  which  liena  on  veaaelagiven  thereby  mnat  be  enforced; 
Fredericks  r.  Jaa.  Beaa  *  Sou  Co.,  135  Fed.  731,  68  C.  C.  A.  368, 
liea  to  be  enforced  by  proceeding  in  rem,  given  hj  atate  for  repair* 
or  nippliet  to  veaael  in  home  port,  ia  enforceable  in  admiralty; 
John  Meunier  Ggn  Co.  t.  Lehigh  VaUey  etc  Co.,  123  Wia.  148,  101  N. 
W,  388,  action  againat  carrier  for  damagei  to  good*  ahipped  ia  not 
maritime,  thoogh  anawer  allegea  gooda  ahipped  by  water  and  were 
damaged  by  perila  «(  naTigation;  Arnold  v.  Eaatin,  110  Ky.  699,  76 
a.  W.  858,  argaendo. 

4  Wall.  435-447, 18  h.  419,  BOCK  ISLAND  COONTT  BtTFEBVIBOBS 
T.   UNITED   STATES. 

Syl.  8  (TI,  816).    Mandamna  to  compel  mandatory  tax. 

Approved  in  United  Statea  v.  Cornell  Steamboat  Co.,  202  U.  S.  192, 
SO  h.  901,  26  Bnp.  Ct.  848,  upholding  187  Fed.  468,  60  C.  C.  A.  603, 
holding  ander  Bav.  St.,  {  E084,  Secretary  of  Treaanry  cannot  arbi- 
trarily lefnaa  to  allow  refund  of  datiea  therein  provided  for;  Corliaa 
V.  Highland  Park,  132  Kieh.  181,  OS  N.  W.  416,  where  village  eon- 
trneted  for  eonatmction  of  aewera  and  aaaeaamest  therefor  waa  in- 
valid, village  mnat  make  new  aaaeaament  not  exceeding  five  per  cent 
of  valuation  of  aewer  diatriet  and  aaaeaa  balance  to  village  at  large; 
Jonea  v.  Uadiaon  Co.  Commra.,  137  N.  C.  GS2,  50  8.  E.  295  (on  rehear- 
ing), Lawa  1S03,  p.  490,  e.  289,  authoriiing  county  eommiaaionere  to 
iaane  fonding  bonda,  ia  mandatory;  Jordan  v.  Davia,  10  Okl.  332,  81 
Pac  1063,  St.  OkL  1S93,  g  5820,  relating  to  teaeher'a  eertillcatea,  im- 
poaea  on  county  nperintendent  imperative  dnty  to  indorae  proper 
eertifleatea  when  preaented  to  him;  Theia  v.  Commra.  of  Waahita 
County,  9  Okl.  653,  SO  Pac.  G08,  where  eonnty  eommiaaionara  have 
iaaued  bridge  warrant!  in  aceordanea  with  atatnte,  and  have  failed 
to  levy  tax  to  liquidate  warrants,  mandamna  and  not  action  for 
money  jndgment  la  remedy  of  warrant-holders;  dissenting  opinion  in 
Battery  Park  Bank  v.  Madison  Co.  Commra.,  135  N.  C.  240,  47  8.  E. 
1018,  majority  holding  Laws  1903,  p.  400,  c.  289,  authorising  count/ 
eommiasionars  to  isane  funding  bonds,  is  not  maadatorj. 
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4  W»I1.  447-458,  18  L.  377,  DAVIDSON  v.  LANIEB. 

Sjl.  S  (VI,  621).     Delivery  of  note  sigiied  in  blank. 

Approved  in  Tbe&rd  t.  GueringeT,  115  La.  £46,  38  Bo.  981,  wliera 
note  for  (2,600  executed  bj  maker  to  oim  order  and  indorsed  b;'  her 
in  blaok  left  It  with  notarj',  who  sold  it  before  matarity,  telling 
bnjer  it  had  been  reduced  t600,  pnrcIisHr  has  good  title  to  extent 
of  price   paid. 

4  Wall.  459-463,  18  L.  433,  BEADLBY  t.  PBOPM!. 

Bjl.  1  (VI,  621.)    UnifoTinity— Stats  tax  on  national  bulk  ihareB. 

Approved  in  Old  National  Bank  v.  State,  08  W.  Va.  362,  52  8.  E. 
495,  government  bonds  held  hj  bank  as  part  of  capital  not  taxable  by 
county;  dissenting  opinion  in  Consolidated  Nat.  Bank  v.  Pima  Co.,  S 
Ariz.  151,  48  Pac.  295,  majority  upholding  Act  Ariz.,  April  13,  1893, 
relating  to  taxation  of  shares  of  national   bsnki. 

Distinguished  ia  Consolidated  Kat,  Bank  v.  Pima  Co.,  5  Ariz.  150, 
48  Pac.  295,  upholding  Act  Aris.,  April  13,  1893,  relating  to  taxa- 
tion  of   national   bank  shares. 

4  Wall.  463-474,  18  L.  423,  THOMPSON  v.  BOWIE. 

Syl.  1   (VI,  622.)     Evidence  mnst  be  relevant  to  issuei. 

Approved  in  Dunn  v.  State,  162  Ind.  182,  TO  N.  E.  S23,  in  prosecu- 
tion for  murder,  where  aecnsed  in  cross-examination  has  denied  state- 
ment admitting  prior  adaltery,  rebottal  evidence  of  each  statement 
il  inadmissible. 

Distinguished  in  Bryan  V.  United  States,  133  Fed.  ^01,  66  C.  C.  A. 
369,  where  indictment  in  one  count  alleged  passing  of  counterfeit 
6-cent  pieces,  and,  in  another,  charged  possession  of  molds  for  25-conc 
pieces,  dismissal  of  latter  count  does  not  warrant  withdrawal  of 
evidence  introduced  thereunder,  where    it  shows  intent  under  former, 

4  Wall.  475  501,  18  L.  437,  MISSISSIPPI  v.  JOHNSON. 

Syl.  1  (VI,  623).    Mandamus— What  is  ministerial  duty. 

Approved  in  State  t.  Frazier,  114  Tenn.  520,  86  9.  W.  320,  denying 
mandamus  to  compel  board  of  election  inspectors  to  compare  vote  and 
declare  result  of  election;  State  v.  Brooks,  14  Wyo.  411,  84  Pac.  490, 
upholding  supreme  court's  jurisdietian  to  Issue  mandamus  to  eompel 
governor  to  grant  cenifleate  of  election  to  state  officer. 

Syl.  4  (VI,  624).     Federal  jurisdiction  to  enjoin  exeontive. 

Approved  in  Anthony  v.  Burrow,  129  Fed.  790,  federal  equity  court 
has  no  jurisdiction  to  order  state  officer  to  certify  nomination  of  cer- 
tain person  as  candidate  for  Cojigiess, 

4  Wall.  513-521,  18  L.  43S,  PUBCBLL  v.  MINES. 

Syl.  1  (VI,  62S).    Exchange  of  lands — Statute  of  fraudi. 
See  102  Am.  St.  Bep.  23S,  note. 
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ByU  3  (VI,  629).     Specific  perfomiBiice  of  oral  contract  for  land. 

Approved  in  Kane  v.  Lnckman,  131  Fed.  612,  refuBing  apeeifle  per-  _ 
fonnanev  of  oral  contract  for  purchase  of  cows  in  exchange  for  farm, 
difference  payable  in  caih. 

(TE,  628).  HiEcellaneoua.  Cited  in  State  ex  rel.  Louisiana  Imp.  Co. 
T.  Board  of  AsseBsors,  III  La.  1001,  36  So.  96. 

4  Wall.    5S2-535,   18   li.    335,   COMMISSIONEB   OF   PATENTS   v. 
WITELET. 

B7L  S  (VI,  631).    Mandarooi,  wlien  lieit 

Cited  in  98  Am.  St.  Bep.  869,  874,  note. 
4  Wall,  535-555,  18  L.  403,  VON  HOFFMAN  v.  CITT  OF  QTJINCT. 

Byl.  3  (VI,  632).    Statute  declared  void  only  in  clear  caae. 

Approved  in  Board  of  Commri.  v.  Tollman,  145  Fed.  766,  npholding 
LawB  N.  C.  1SS5,  p.  430,  t.  233,  incorporating  railroad  and  authoriz- 
ing iuuance  of  county  aid  bonds. 

8jL  B  (VI,  633).    Subsiiting  lawa  enter  into  contract. 

Approved  in  In  re  Thompeon  Milling  Co.,  144  Fed.  316,  attorney's 
fee  provided  for  in  note  is  not  "fixed  liability,"  provable  against 
bankruptcy  eitate,  where  petition  filed  before  note  matured;  Welsh  v. 
Cross,  146  CbI.  624,  106  Am.  St.  Bep.  83,  81  Pac.  230,  amendment 
of  1S97  to  Code  Civ.  Proc,  g  702,  extending  time  of  redemption,  does 
not  apply  to  judgments  existing  at  time  of  its  passage. 

Syl.  9   (VI,  636).     Obligation  of  contracts— Change  of  remedy. 

Approved  in  Oraham  v.  Folsom,  200  U.  8.  252,  50  L.  46S,  26  Sup. 
Ct.  245,  granting  mandamus  to  compel  county  authorities  to  levy  tax 
to  pay  judgment  on  township  bonds,  and  affirming  Ex  parte  Folsom, 
131  Fed.  504,  construing  S.  C.  constitutional  amendment  relating  to 
incorporation  of  townships  as  impairing  obligation  of  railroad  aid 
bonds;  Gamble  v.  Bural  etc.  School  Dist.,  146  Fed.  118,  in  spite  of 
Iowa  Code,  1897,  g  3070,  amending  prior  statute,  and  limiting  recovery 
on  negotiable  paper  procured  by  fraud,  purchaser  with  knowledge 
from  innocent  holder  of  negotiable  school  bond  fraudulently  issued 
prior  to  amendment  could  recover  full  amount;  Harrison  v.  Beming- 
ton  Paper  Co.,  140  Fed.  392,  Eau.  Laws  1898,  e.  10,  p.  27,  substituting 
auit  in  equity  by  receiver  of  corporation  to  collect  stockholder's  lia- 
bility is  void  as  against  contracts  made  prior  to  its  passage;  Myers 
V.  Knickerbocker  Trust  Co.,  130  Fed.  116,  holding  void  Maryland  Act 
of  1904,  substituting  for  existing  remedy  to  enforce  stockholder's 
liability  suit  in  eqnity  on  behalf  of  all  creditors,  as  against  prior 
creditors  who  had  brought  suit  under  prior  act;  Folsom  v.  Green- 
wood Co.,  137  Fed.  450,  69  C.  C.  A.  473,  where  statute  enabled 
township  to  issue  aid  bonds  and  authorized  ofBeera  to  collect  taxes 
provided  for  in  statute,  state  could  not  deprive  bondholders  of 
remedy  thereby  provided;  Boise  Irr.  etc.  Co.  v.  Stewart,  10  Idaho,  60, 
17  Pm.  32,  upholding  Laws  1903,  g.  223,  providing  that  certun  etat»- 


sdbvGoogIc 
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ments  aad  maps  referred  to  la  §  37  thGreof  alionld  be  avidenee  on 
trial  of  KctioQ  to  eatabliBh  witer  rights;  Uinen'  etc.  Bank  t.  Snyder, 
100  Md.  65,  108  Am.  St.  Bep.  390,  69  AtL  710,  68  L.  B.  A.  312,  up- 
holding Acta  1904,  p.  697,  e.  337,  sabstitating  bill  in  eqait;^  on  behftlf 
of  all  creditor!  against  aU  •toekholden,  aa  applied  to  creditor  wbo 
hna  aned  stoekholdeT  under  prior  law,  but  haa  not  obtained  jndgmcBt. 

BjrL  10  (VI,  637).    Obligation  of  eontraeta — Change  of  tax. 

Approved  in  Citj  of  Ft.  Madison  t.  Ft.  Uadison  etc.  Co.,  134  Fed. 
216,  67  C.  C.  A.  142,  Code  Iowa,  1897,  g  1309,  providing  for  asieument 
of  property  at  quarter  of  valne  la  inv^d  in  ao  tar  aa  it  affects  ability 
of  city  to  pay  water  rent!  under  contract  made  when  atatnte  pro- 
vided for  aaaeaamenta  at  actual  value. 

4  WaU.  556-572, 18  U  461,  THE  HINB  v.  TBBVOBB. 

SjrI.  2  (TI,  641).     Admiralty  jariadiction — State  remediea. 

Approved  in  Arnold  v.  Eaatin,  116  Ky.  699,  76  8.  W.  856,  arguendo. 

Denied  in  The  Winnebago,  141  Fed.  948,  upholding  Mich.  Comp. 
Law,  e.  298,  giving  lien  to  peraona  fnmiahing  labor  and  material  in 
eoDatruetion  of  veaaela  and  providing  for  their  enforcement  in  atate 

4  Wall.  5S4-S98,  18  lu  410,  SPABBOW  t.  STBONa. 

8yL  1  <TI,  047).    Supreme  court — Territorial  grant  of  new  trial. 

Approved  in  Copper  King  v.  Johnaon,  196  U.  8.  027,  4&  L.  351,  25 
Sup.   Ct.  793,  following  rule. 

4  Wall.  605-617,  18  L.  447,  PEA3B80N  t.  DtTANE. 

SyL  I  (TJ,  649.)    Common  carriera  mnat  carry  aU. 

See  107  Am.  St.  Bep.  299,  note, 

SyL  2  (TI,  649).    Carriers — Expniaion  of  paaaenger. 

Approved  in  Owena  v.  Macon  etc.  By.  Co.,  llS  6a.  233,  46  8.  E. 
68,  Dpholding  refnaal  of  carrier  to  cany  violent  lunatic  when  carrier 
had  no  notice  of  intention  to  abip  lanatie.    Bee  107  Am,  St.  Bep.  303, 

4  Wall.  650-657,  18  L.  328,  BAILBOAD  CO.  v.  LINDSAT. 

SyL  4  (VI,  052).    Variance  between  petition  and  findinga. 

Approved  in  Black  ▼.  Teeter,  1  Alaaka,  564,  where  in  ejectment 
evidence  waa  offered  by  both  partiea  of  aecond  location  by  plaintiff, 
which  waa  not  apecially  pleaded,  inatruetion  aabmitting  laat  location 
not  error. 

4  Wall.  657-679,  18  L.  427,  BOBBINS  v.  CHICAQO. 

SyL  1  (VT,  652).     City's  liability  for  defective  streets. 

Approved  in  United  States  v.  Port  of  Portland,  147  Fed.  868,  Port 
of  Portland  ia  liable  in  damagea  for  collision  caused  bjr  negligence  of 
its  amployeea  ia  charge  of  one  of  its  tugs. 
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S7L  8  (TI,  9Si).  ConclusiveDGM  of  judgmeiit  againit  eitj  OB 
third  persons. 

Approved  ia  SazlelmeT  v.  Eisner,  140  Fed.  941,  ezecative  ofSeers 
«f  eoipontion  are  jointlj  and  BeTerally  liable  with  it  for  infringe- 
ment  of  patent,  and  judgment  ii  conclnstve  thereon  as  to  damages; 
Oraves  t.  City  etc.  Tel.  Aaan.,  132  Fed.  388,  holding  telephone  and 
traction  companies  jointly  liable  for  personal  injuries  eansed  by 
former  lecTing  Istter's  feed  wire  in  contact  with  one  of  its  pole& 
See  112  Am.  St.  Bep.  31,  note. 

Diatinguished  in  Cheaapeake  etc.  Towing  Co,  v.  Western  Assuranee 
Co.,  99  Ud.  442,  SB  At].  17,  where,  on  loss  of  cargo,  from  plaintiff's 
■cow  en  roots  to  steamer,  in  snit  by  assignee  of  owner  of  goods 
against  owner  of  steamer,  icow  found  nnseaworthy,  plaintiff  not 
estopped  by  nieh  finding  in  action  agunst  insurer  of  cargo. 

SyL  8  (TI,  6se).     LiabUity  of  street  contractor  for  injuries. 

Approved  in  Thomas  r.  Harrington,  7E  N.  H.  47,  G4  Atl.  287,  0S 
L.  B.  A.  748,  owner  of  house  eontrseting  with  one  to  mn  pipe  from 
road  is  liable  tor  injuries  to  ons  driving  into  unguarded  trench. 

SyL  7  (VI,  658).     Conclusiveness  of  judgment — Parties  to  mlL 

Approved  in  Australian  Knitting  Co.  t.  Qormly,  13B  Fed.  97,  98, 
manuJFactarer  of  infringing  article  aislsting  purchaser  in  defending 
infringement  suit,  not  party  to  nit,  not  concluded  by  decree  adjudg- 
ing validity  of  patent. 

Syl.  10  (TI,  658).    Liability  of  employer  for  acts  of  contractor. 

Approved  in  Hoff  v.  ShoeUey,  122  Iowa,  728,  101  Am.  St.  Bep.  2S9, 
98  N.  W.  S76,  64  L.  B.  A.  538,  property  owner  contracting  with  in- 
dependent eontraetoT  to  build  house  not  liable  for  injury  to  paiaer-by 
on  street  caused  by  Istter's  failure  to  guard  and  ligbt  sand  pile  in 
front  of  premises;  Qeller  t.  Briscoe  Ufg.  Co.,  136  Uich.  332,  B9  N.  W. 
281,  employer  directing  foreman  to  clean  water-coolers  with  potash  is 
liable  for  injuries,  where  he  did  not  give  instructions  to  adopt  pre- 
cstttionaiy  measures  to  prevent  injury;  Loth  v.  Columbia  Theater  Co., 
197  Mo.  354,  94  8.  W.  854,  theater  company  employing  electric  com- 
pany to  attend  to  sign  is  liable  for  injuries  eansed  by  falling  of 
sign;  Cameron  lUU  etc.  Co.  v.  Andeiaos,  34  Tex.  Civ.  107,  78  8.  W. 
9,  owner  liable  for  injuries  to  one  falling  into  nnguarded  excavation 
in  street  though  contractor  had  charge  of  work. 

4  WalL  680-684,  18  L.  311,  UinTED  BTATEB  ▼.  UcUASTEBa 
SyL  2  (TI,  659).     Objection*  to  evidence  must  specify. 
Approved  In  Orave*  v.  Bonnesa,  97  Uinn.  SSI,  107  IT.  W.  164,  fa|. 

lowing  mlfc 
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6  WaU.  74-80,  18  L.  580,  WATSON  v.  8UTHEELAND. 

8y\.  1  (TI,  S6Z).    Equity  jurudietton — Adeqnaej  of  Uv  nmtiy. 

Approved  in  General  Elec.  Co.  v.  WeetiDgboQK  Elee.  t  Ufg,  Co., 
144  Fed,  466,  whsTe  contract  for  iale  of  goods  provided  that  violator 
should  pB7  aa  liquidated  damagea  fifty  per  eeiit  of  iale  price  of  goods, 
injunction  against  violation  of  contract  refused;  Big  Six  eto.  Go.  v. 
Mitchell,  138  Fed.  S86,  upholding  jcrisdiction  over  bill  hy  landlord  t» 
cancel  tnining  lease  as  cloud  on  title,  to  establish  his  right  of  posses- 
iion  in  premises  and  to  enjoin  lessee  from  mining  because  of  lessee '■ 
breach  of  lease;  American  Lighting  Co.  v.  Public  Service  Corp.,  134 
Fed.  131,  one  cannot  be  punished  for  eontenipt  for  disregarding  order 
restraining  violation  of  contract  for  street  lighting;  United  Cigarett* 
ete.  Co.  V.  Wright,  132  Fed.  197,  upholding  juriediction  over  bill  for 
accounting  from  defendant  as  agent  with  reference  to  separate  trans- 
actions; American  Plate  Olass  Co.  v.  Vicoson,  34  Ind.  App.  052,  73 
N.  E.  628,  refusing  to  enjoin  obstmction  of  stream  where  complain- 
ants operated  quarry  and  dam  bached  up  water  on  premises,  but  charac- 
ter of  land  overflowed  not  alleged;  Bluffton  v.  Miller,  33  Ind.  App.  523, 
70  N.  B.  QSO,  property  owner  affected  by  street  improvement  may 
enjoin  city  from  carrying  ont  contract  which  is  beyond  scope  of  its 
power;  StauSer  v.  Cincinnati  ete,  B.  B.  Co.,  33  Ind.  App.  35S,  70  N. 
E.  543,  enjoining  removal  of  buildings  from  land  which  complainant 
had  acquired  by  condemnation;  Barnes  v.  Newton,  5  Okl.  435,  4S 
Pac.  193,  successful  party  in  contest  before  land  department  may 
enjoin  adversary  from  interfering  with  poseeasioit. 

Syl.  3  (VJ,  666).     Injunction  against  wrongful  execution. 

Distinguished  in  dissenting  opinion  in  Barnes  v.  Newton,  S  Okl. 
446,  49  Pac.  1076,  majority  holding  successful  party  in  land  contest 
before  land  department  may  enjoin  adversary  from  interfering  irith 
bis  possession. 

6  Wall.  81-87,  18  L.  54E,  PABMELEE  t.  SIMPSON. 

Syl.  1  (TI,  666).    Nothing  passes  till  delivery  of  deed. 

Approved  in  Brumby  v.  Jones,  141  Fed.  323,  applying  rule  where 
mortgagor  made  mortgage  to  himself  aa  executor  and  recorded  it. 

Syl.  4  (TI,  667).    Batifieation  of  imperfect  delivery  of  deed. 

Approved  in  Uerohants'  Banking  Co.  r.  Cargo  of  the  Afton,  134 
Fed.  730,  67  C.  C.  A.  618,  applying  rule  where  owners  of  mortgaged 
ship  chartered  her  under  charter  providing  for  advaaees  and  master 
obtained  additional  advaneea. 

[414] 
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BjL  2  (VI,  669).     Action  b7  next  of  kin  for  wrongfal  deatli. 

Approved  in  MeCabe  t.  Narrsgaoiett  Elec.  etc.  Co.,  S7  B.  L  277, 
61  Atl.  669,  lost  of  parental  care  of  deceased  father  not  coniidered 
in  action  for  wrongful  death  niider  Gen.  Laws    1S96,  e.  233,  g  14. 

87I.  8  (TI,  671).    Pleasure  of  damages  for  death — Anguish. 

Approved  in  Denver  B.  B.  Co.  ▼.  Cunning,  33  Colo.  288,  SO  Pac. 
729,  upholding  verdict  for  M,000  for  death  of  twentj'three  jeai  old 
husband,  whose  earning  capacity  waa  fJOO  per  annum;  Breen  t.  St. 
Louia  Tranait  Co.,  102  Uo.  App.  489,  77  S.  W.  81,  pliTsical  and  mental 
nflsring  caused  bj  wrongful  ejection  of  passenger  are  elements  of 
damages. 

(VI,  668.)  Miscellaneona.  Cited  in  Chicago  «te.  B.  B.  Ca.  v. 
Newell,  108  U.  8.  579,  49  L.  IITI,  85  Sup.  Ct  801. 

5  Wall.  107-113,  IS  L.  S18,  HADDEH  v.  THE  COLLECTOB. 

87I.  1  (VI,  673).    SUtDtor^  conatruetion— Title. 

Approved  in  Bider  v.  United  States,  149  Fed.  166,  nnder  Comp.  St. 
Snpp.  1905,  p.  365,  jnrisdietion  over  offenses  on  Arkansaa  Hot  SpriDgs 
TeeeTvatian  cannot  be  exercised  b^  ordinary  United  Statea  commis- 
■ioner;  Commonwealth  v.  Barney,  115  Kj.  478,  74  S.  W.  182,  upholdiug 
Laws  1902,  p.  151,  c.  66,  prohibiting  fraudulent  disposition  of  property 
of  another;  State  v.  Patterson,  134  N.  C.  614,  47  S.  K  809,  wbere 
title  of  Iiawa  1903,  p.  472,  e,  349,  prohibit  manufaetore,  sale  and 
importation  of  liquor  in  two  named  counties,  and  §  1  thereof  makes 
place  wbere  delivery  b  made  in  state  the  place  of  sale,  latter  section 
appliea  to  sale  and  delivery  at  any  place  in  state;  Choctaw  ete.  B. 
B.  Co.  V.  Alexander,  7  Okl.  584,  595,  52  Pac.  945,  54  Pac.  422,  up- 
holding Stats.  1S93,  c.  37,  regulating  prairie  flres;  Territory  v.  Hop- 
kins, 9  Okl.  154,  59  Pac.  982,  construing  Laws  1895,  e.  7,  relating  to 
refunding   bonds. 

Syi.  2  (VI,  675).    Statutory  construction — Policy  not  considered. 

Approved  in  Paterson  v.  Wilson,  II  Okl.  80,  65  Pac.  923,  under  act 
of  Congresa  of  March  2,  18S9,  relating  to  opening  of  Cherokee  strip, 
one  entering  territory  and  remaining  there  between  passage  of  act  and' 
opening  of  country  is  not  entitled  to  homestead  though  be  left  prior 
to  opening. 

5  WaU.  119-170,  18  L.  502,  STANLEY  v.  COLT. 

Syl,  1  (VI,  677).    Devises  on  condition  and  in  truat  dlstlngutahed. 

Affirmed  in  Union  Stockyarda  Co.  v.  Nashville  Pack.  Co.,  140  Fed. 
704,  conveyance  pursuant  to  contract  whereby  grantee  agreed  to  build 
packing-house  on  land,  not  set  aside  where  paeking-house  built  but 
subsequently  abandoned;  Thornton  v.  Mayor  etc.  of  Natchez,  129 
Fed.  87,  63  C.  C.  A.  526,  deed  conveying  land  to  «ity  for  burial 
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groasd  without  condition  si  to  reTenian  does  not  leqnire  naintenanea 
of  burial  ground  perpetually  irrespective  of  general  welfare. 

8yl.  2   (Tl,  677).     "ProviBo"  in  deed  not  condition. 

Approved  is  Bain  v.  Parlier,  77  Arlt.  171,  90  B.  W.  1001,  deed  eon- 
vejring  land  to  railroad  in  consideration  of  building  road  to  be  com- 
pleted b7  certain  date  not  invalidated  bj  failure  to  eompleto  road  hf 
that  date;  Prince  V.  Barrow,  120  Qa.  819,  4S  a  E.  413,  eonatming 
bequest  to  wife  on  condition  that  she  applj  designated  portion  of  In- 
come to  own  use  and  balance  in  certain  other  waTi;  MacKensie  v. 
Trustees  of  PreBbytery  of  Jersey  City,  67  N.  J.  Bq,  661,  61  AU,  1031, 
69  L.  B.  A.  (N.  8.)  2S7,  construing  deed  to  religious  society  on  condi- 
tion that  society  should  always  be  known  by  certain  name  and  that 
no  instmmental  music  be  used  in  worship. 

Syl.  3  (VI,  678).    Care  of  trust  property  by  trustee. 

Approved  in  In  re  Columbia  Iron  Wk*.,  142  Fed.  239,  referee  In 
banliruptey  cannot  permit  creditors  hy  majority  vote  to  select  at- 
torney for  trustee. 

6  WaU.  lSS-190,  18  L.  676,  EX  PASTE  lOLWAUKEE  B.  B.  CO. 

Syl.  3  (TI,  682).    Sapersedeas  by  snpreme  conrt. 

Approved  in  Boston  k  M.  B.  Co.  v.  Ookey,  ISO  Fed.  687,  where  dis- 
trict court  judgment  affirmed  by  circuit  court  of  appeals  and  mandate 
sent  down,  but  defeated  party  gets  certiorari  from  snpreme  court  to 
review  decision  of  latter  court,  district  court  will  stay  execution. 
Bee  S8  Am.  St.  Bep.  897,  note. 

5   Wall.  208-211,  18  L.  S9S,  SEATEB  v.  BIQBLOW8. 

Syl,  1  (TI,  68S),    Amount  in  dispute — Joint  appeal. 

Approved  in  Feely  v.  Bryan,  65  W,  Va.  Sfll,  47  a  E.  810,  where 
several  creditors  attack  mortgage  as  preference  and  judgment  decrees 
out  of  property  particular  sums  to  the  several  creditors,  sums  cannot 
be   added   to  give   supreme   conrt  jurisdiction. 

S  Wall.  268-290,  18  L.  672,  CBOZALL  v.  8HEBEBD. 

Syl.   6    (TE,  691).    Bona  flde   purchaser  in   possession. 

Approved  in  Scott  v.  Mineral  Dev.  Co.,  130  Fed.  301,  64  C.  C.  A. 
669,  eontinnation  of  possession  of  part  of  tract  under  deed  describing 
land  by  metes  and  bounds  for  statutory  period  under  claim  to  whole 
gives  adverse  title  to  whole  against  one  out  of  possession, 

SyL   T   (VI,   692).     Bemainder   not    construed   contingent,    when. 

Approved  in  Archer  v.  Jacobs,  126  Iowa,  476,  101  N,  W.  108,  devise 
to  daughter  for  life,  remainder  to  her  children,  but  if  she  die  without 
children,  then  to  testator's  son  or  his  children,  gave  daughter  life 
estate,  and  her  children  in  being  took  vested  remainder;  Curtia  v. 
Zutavem,  67  Neb.  104,  03  N.  W.  405,  quitclaim  deed  of  owner  passes 
leversionary  rights  in  same  land  which  ha  holds  subject  to  thui 
•xifting  dowu  estatti 
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SjL  10   (VI,  692).     Advene  poasesaion — Statatfl  doea  not  stop. 

Approved  in  Linton  v.  Heye,  69  Neb.  455,  111  Am.  St.  Bep.  SSQ,  BS 
N.  W.  1041,  atatnte  of  limitation  reapecting  aationa  for  recovery  ot 
renltj'  does  not  deprive  owner  of  property  withont  dos  proceaB. 
8e«  104  An.  St.  Bep.  762,  note. 

5  Wall.  290-307,  18  L.  475,  CHBISTMAB  r.  BU3BELL. 

SyL  1  (VI,  694).    Froapeetive  UniUtion  atatntea— Contract  obUgn- 

Appraved  in  Lamb  t.  Powder  BIt.  etc.  Co.,  13S  Fed.  438,  67  L.  B. 
A.  558,  65  C.  C.  A.  570,  Colo.  Act  ot  1699,  amending  Beaa.  Lawa 
1895,  p.  239,  c.  106,  rel&ting  to  limitation  of  actiona  on  forei^  jndg- 
menta  ia  void  aa  against  judgment  rendered  prior  to  paaa&ge  of  act; 
Terry  v.  Heiaen,  115  La.  1083,  40  So.  466,  npholding  Const,  189B,  art. 
233,  preacribing  three-year  limitation  againat  actions  to  annul  tax 
««!a«. 

SjrL  8   (TI,  69S}.     Aet  dsnying  action  on  foreign  jndgmenti 

See   103  Am.  St.  Bep.  324,  note. 

Syl.  4  (VI,  695).     Authenticated  copies  of  jadgments— Full  faith. 

Approved  in  diaaenting  opinion  in  Haddock  v.  Haddock,  201  U.  S. 
632,  SO  L.  896,  26  Sup.  Ct.  525,  majority  holding  mere  domicile  in 
state  of  one  aponae  does  not  give  state  eonrt  joriadictioa  to  render 
divorce  decree  enforceable  in  all  atatea  againat  nonreaident  non- 
appearing  defendant  served  by  publication.  Sea  103  Am.  St.  Bept 
319,  note. 

BfL  8  (VI,  699).    Inquiry  as  to  jnrisdietion  of  foreigpa  jodgmenta 

Approved  in  Lamb  v.  Powder  Biv.  etc.  Co.,  138  Fed.  441,  AT  L.  B. 
A.  568,  65  C.  C.  A.  570,  Colo.  Aet  of  1899,  amending  Sese.  Lawa  1895, 
p.  239,  c,  100,  relating  to  limitation  of  actions  on  foreign  judgments, 
is  void  as  against  judgment  rendered  prior  to  Its  paaaage.  Sea  103 
Am.  St.  Bep.  308,  note. 

SyL  9  (TI,  699).    Fraud  aa  defense  to  foreign  judgment. 

Approved  in  Jaster  v.  Currie,  198  U.  S.  147,  49  L.  989,  2S  Snp 
Ct.  614,  reversing  69  Neb.  5,  94  N.  W.  996,  and  holding  refuaal  of 
Nebraska  eonrt  to  permit  action  on  Ohio  judgment  denies  full  faith 
and  credit  thereto,  when  based  on  alleged  fraud  in  acquiring  jnria- 
AetioB  of  defendant  in  Ohio  suit  by  enticing  him  there  by  subpoena 
to  take  deposition;  Shelby  v.  Creigbton,  65  Neb.  495,  101  Am.  St. 
Bep.  630,  91  N.  W.  373,  where  administrator,  who  is  also  trustee  of 
personalty  nnder  will,  purchases  part  of  personalty,  and  aeoonnta  to 
court  for  proceeds,  order  approving  acconnta  and  discharging  him 
concludes  cestui  qua  trust;  dissenting  opinion  in  Haddock  v.  Had- 
doekt  201  D.  8.  627,  SO  L.  893,  26  Sup,  Ct.  525,  majority  holding  mere 
domicile  in  state  of  one  spouse  does  not  give  stats  eonrt  jnrisdietion  to 
sender  divorce  decree  enforceable  in  all  stataa  against  nonresident 
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Dtstiiiguisbei]  in  Juter  r.  Cnrrie,  6B  Neb.  S,  94  N.  W.  SOS,  tn  action 
on  ainer  atate  judgment,  defendant  may  ihow  he  wai  Induced  hj 
plaJBtiff's  fraudulent  eondoet  to  coma  within  jnrisdietion  of  eonrt 
lendering  jadgment. 

5  WbU.  307-313,  18  L.  SOO,  QBEEN  ▼.  TAN  BtTSEIBK. 
Byl.  1  (VI,  702).    Attachment — Law  governing  priorities. 
Approved  in  Beed  ▼.  Mnnn,  148  Fed.  748,  where  ownera  ttf  eonflict- 

iug  mining  loeationB  COnTSyed  to  tnutee  in  order  to  ndjnst  eontro- 
▼ersjr,  eqaitable  intereit  of  beneficial  owners  waa  anhject  to  execution. 

Bjl.  i  (VI,  703).    Law  governing  transfers  of  penonaltj. 

Approved  in  Cooper  v.  Philadelphia  Wonted  Co.  (Lees  v.  Harding 
etc.  Co.),  68  N.  J.  Eq.  629,  60  Atl.  35S,  Pub.  Laws  IBBS,  p.  421,  re- 
lating to  conditional  lalea,  dooa  not  appl;  to  contracts  made  in  an- 
other state  with  reference  to  chattels  there  sitoated,  between  reaideot 
of  that  state  and  resident  of  this,  though  goods  brought  here  without 
former  owner's  conientj  State  v.  Fidelity  ate,  Co.,  35  Tex.  Civ.  219, 
80  8.  W.  547,  mimicipal  secarities  deposited  with  state  treasurer  by 
foreign  eorporatioD,  in  order  to  do  baeiness  here,  are  taxable  in  this 
stata; 

DiatingDished  in  Stndebaker  Bros.  Co.  v.  Man,  14  Wjo.  78,  82  Pac, 
5,  where  vendee  of  personalty  under  conditional  sale  removes  prop- 
erty to  another  state  without  consent  of  vendor,  latter  may  enforce 
lien  in  other  state  against  subsequent  purchasers  without  complying 
with  registration  laws  of  such  state. 

6  Wall.  318-325,  18  L.  48B,  DWTEE  ».  DUNBAB. 

Syl.  1  (TI,  705).    Letter  to  third  person  inadmissibla. 

Approved  in  Inman  Bros.  v.  Dudley  etc.  Lumber  Co.,  146  Fed.  4SS, 
letter  from  agent  to  principal  reporting  intervisw  between  agent  and 
third  person  ia  inadmissible  against  such  person. 

S  Wall,  326-337, 18  L.  547,  T0WN8END  v.  QBEELET. 

Syl.  5  (Vl,  707).    Ban  Francisco  poeblo  lauds  held  in  trust. 

Approved  in  Bowden  v.  San  Francisco,  199  U.  8.  600,  SO  L.  3S8, 
26  Sup.  Ct.  748,  following  rule. 

S  Wall.  413-419,  18  L,  667,  BWINQ  v.  CITY  OF  ST.  L0CI8. 

Syl.  1  (VI,  712).    Inunction  against  inferior  boarda — Certiorari. 

Approved  in  Whitney  v.  Dick,  202  U.  8.  138,  SO  L.  965,  26  Sup.  Ct. 
584,  inpreme  court  will  not  issue  certiorari  as  substitnte  for  writ  of 
error  to  review  conviftion  in  lower  court  where  only  question  ia 
whether  federal  eonrta  have  jurisdiction  to  punish  ofCensa. 
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87L  8  (YI,  714).    Federal  relief  no  greater  than  itate. 

Approved  in  diwenting  opinion  in  JameB  t.  Otb^,  131  Fed.  41S,  SS 
C.  C.  A.  385,  majaritf  holding  loan  bj  wife  to  basband  from  her  aep- 
Brat«  citate  ia  provable  in  baakruptejr,  Irrespective  of  It*  enfoicft- 
abilit;  under  atate  law. 

S  Wan.  419-433,  18  L.  700,  DE  QBOOT  v.  UNITED  STATES. 

S7I.  4  (VI,  715).    BetoH  agalmt  United  States. 

Approved  in  United  Btatea  v.  Qilliea,  144  Fed.  991,  folloiriDg  rule; 
United  States  ▼,  Warren,  12  OU.  364,  71  Pae.  689,  applying  rule  in 
action  bj  govern  in  ent  against  diatriet  eoart  clerk  for  moneya  erroae- 
oail7  paid  aa  compensation. 

S7I.  8  (TI,  71S).    Jurisdiction  where  government  ia  defendant. 

Approved  in  United  States  v.  Foreman,  5  Okl.  257,  48  Pac  9S,  on* 
bringing  aoit  against  government  in  territorial  district  court  to  re- 
cover money  paid  for  land  on  whicfa  entrj  canceled  need  not  show 
aurrender  of  duplicate  receipt  to  Secretary  of  Interior  and  relinquiih- 
ment  of  claim  to  land. 

S  WaU.  462-475, 18  L.  497,  LICENSE  TAX  CASES  (UNITED  STATES 
V.  VA8SAE). 

S7I.  1  (TI,  719).    Publie  policy,  how  determined. 

Approved  in  Langdon  v.  Conlin,  87  Neb.  S45,  lOS  Am.  St.  Eep. 
644,  93  N.  W.  390,  holding  void  contract  between  attorney  and  lay- 
man by  which  latter  is  to  get  easea  for  former  and  assist  in  looking 
after  witnesses  for  share  in  tees. 

Syl.  4  (VI,  721).    Direct  and  indirect  taxes,  how  imposed. 

Approved  in  UeCrary  v.  United  States,  195  U.  8.  S6,  49  L.  96,  24 
Sup.  Ct.  769,  upholding  act  of  18S6,  aa  amended  in  1903,  imposing 
tax  on  artificially  colored  oleomargarine. 

SyL  5  (VI,  721).    Federal  license  not  permission  in  states. 

Approved  in  In  re  Heff,  197  U.  S  505,  49  L.  85S,  25  Sup.  Ct.  506, 
sale  of  liquor  within  a  state  to  Indian  to  whom  allotment  of  land 
made  nnder  act  of  1687,  not  pnuishable  under  29  Stat.  506,  c.  109; 
Bodge  V.  Ifuscatine  Co.,  196  U.  8.  2S0,  104  Am.  Bt.  Sep.  314,  49  L. 
481,  25  Bup.  Ct.  £37,  Iowa  Code,  g  5007,  making  tax  imposed  thereby 
on  busineiB  of  selling  cigarettes  a  lien  on  property  where  business  is 
carried  on,  does  not  deny  due  process  of  law  to  owner  of  premises; 
Bishoff  V.  State,  43  Fla.  80,  30  So.  812,  ordinance  imposing  license 
tax  creates  no  contract  right. 

8yl.  6  (V2,  722).  Licenses — Prohibition  against  doing  business 
without. 

Approved  In  Norfolk  etc.  By.  Co.  v.  Suffolk,  103  Va.  501,  COS,  49 
8.  E.  659,  660,  Suffolk  Charter,  §  18,  authorizes  ordinane*  imposing 
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lleenBe  tax  on  railroad  doing  bnaineu  in  town,  thongh  road  {■  amen* 
able  to  fine  under  state  law  for  failure  to  tranaaet  ita  bniineaa. 

S  Wall.  475-481,  18  L.  608,  PEEVEAE  ▼.  THE  COMMONWEALTH. 

S7I.  1   (VI,  724).     Federal  license  no  defense  to  state  prosecution. 

Approved  in  Hodge  v.  Muscatine  Co.,  196  TJ.  S.  E80,  104  Am.  St. 
Bep.  314,  49  L.  481,  2S  Sup.  Ct.  237,  Iowa  Gods,  J  G007,  making  tax 
imposed  thereby  on  business  of  selling  cigarettes  a  lisn  on  premiaei 
where  bneinew  is  carried  on,  does  not  deny  dne  proceas  of  law  to 
owner  of  premieet. 

Syl.  2  (YT,  725).     State  Ux  on  original  packages. 

Approved  in  Qulf  etc.  By.  Go.  v.  State,  97  Tex.  286,  78  B.  W.  499, 
where  grain  in  cars  bought  by  Texas  company  from  Missouri  firm 
which  had  grain  coming  from  another  state,  and  cars  transshipped 
from  one  point  in  state  to  destination,  shipment  was  under  jurisdic- 
tion of  state  railroad  commission. 

Syl.  5  (VI,  726).     Eighth  amendment  not  applicable  to  states. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Davis,  132  Fed.  632,  federal 
conrt  not  given  jurisdiction  of  suit  to  enjoin  ofGcers  of  state  from 
contemplated  act  by  allegation  that  it  will  violate  fifth  amendment; 
In  re  Briggs,  13S  N.  G.  121,  47  S.  E.  404,  upholding  Code,  {  121S, 
providing  that  no  one  can  be  excused  from  testifying  as  to  gaming 
transaetions,  but  that  such  evidence  cannot  be  osed  against  him. 

5  WaH.  481-496,  IS  L.  486,  THE -EDDY. 

Syl.  4  {VI,  728).     Actual  delivery  to  consignee  nnnecessary. 

Approved  in  The  Titania,  131  Fed.  230,  65  C.  C.  A.  215,  following 
mle;  Boseustein  v.  Vogemann,  184  N.  Y.  330,  77  N.  E.  626,  where 
bill  of  lading  provided  for  taking  of  goods  immediately  upon  dis- 
charge, and  that  carrier's  liability  ceased  on  their  leaving  ship'a 
tackle,  carrier  must  give  notice  of  time  and  place  of  arrival. 

5  Wall.  497-509,  18  L.  520,  HAN8BR0UGH  ▼.  PECK. 

Syl.  2  (VI,  731).    Sales — Betention  of  title  as  seenrity. 

Approved  in  Pierce  v.  Btaub,  78  Conn.  466,  62  Atl.  763,  S  L.  B.  A. 
(N.  S.)  TS5,  where  contract  for  sale  on  installment  payments  provided 
for  possession  by  seller  nntil  full  payment  made,  and  buyer  failed  to 
meet  installments,  and  seller  told  goods  to  others,  bnyer  could  recover 
money  paid. 

Syl.  8  (VT,  731).    Sales — Becovery  of  partial  payments. 

Approved  in  Fierce  t.  SUnb,  78  Conn.  465,  62  Atl.  762,  3  L.  B.  A. 
(N.  S.)  7S5,  where  contract  for  sale  on  installment  payments  provided 
for  possession  by  seller  nntil  full  payment  made,  and  buyer  failed  to 
meet  installments,  and  seller  sold  goods  to  others,  bnyer  could  recover 
money  paid;  Sipley  v.  Stickney,  190  Man.  46,  76  N.  E.  227,  willfnl 
failure  of  former  manager  to  return  accurate  account  of  expensea  ban 
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5  Wall.  509-517,  18  L.  624,  INSURANCE  CO.  t.  CHASE. 

8yl,  1  (VI,  734).    Insurance — Specificatios  of  interest  by  owner. 

Approved  in  American  Cer.  Co.  v.  Western  Araur.  Co.,  148  Fed.  T9, 
where  policy  insured  A  against  loss  on  certain  property,  loss  pajrabla 
to  B  as  bis  interest  might  appear,  A  was  insured. 

5  Wall.  541-545,  18  L.  540,  MEECHANT8'  INSURANCE  CO.  T. 
RITCHIE. 

Syl.  1  (VI,  736).    Suit  between  citizens  of  same  state. 

Approved  in  Thomas  v.  Board  of  Tmstees,  195  U.  B.  210,  4ff  L.  164, 
25  Snp.  Ct.  24,  allegation  that  board  of  Ohio  University  trustees  is 
citizen  of  state,  and  was  created  by  state  laws,  is  not  sufficient  aver- 
ment that  it  is  Ohio  corporation. 

8yl.  4   (TI,  737).    Repeal  of  statute  giving  Jnrisdietion. 

Approved  in  United  States  v.  Bena,  IS  N.  M.  414,  78  Pac.  62,  repeal 
ef  Laws  of  1901  deprived  supremo  eoart  of  jarisdiction  over  criminal 
appeals  not  taken  daring  term  at  which  judgment  rendered;  Terry  v. 
HcClung,  104  Va.  601,  S2  S.  E.  356,  construing  Acts  18S7-88,  p.  68, 
e.  58,  relating  to  jurisdiction  in  road  cases. 

Limited  in  Sena  v.  United  States,  }i7  Fed.  488,  where  defendant  in 
criminal  ease  appealed  from  territorial  district  court  within  time  and 
in  accordance  with  existing  statute,  repeal  of  statute  without  saving 
elaose  before  hearing  of  appeal  did  not  deprive  appellate  court  of 
jurisdiction. 

S  WalL  S4S-563,  18  L.  662,  THE  BIRD  OF  FABADIBE. 

Syl.  2  (TI,  739).    Contract  affirming  freight  lien. 

Approved  in  Portland  etc.  Mills  Co.  v.  Portland  etc.  S.  8.  Co.,  145 
Fed.  693,  provision  of  bill  of  lading  that  carrier  shall  have  lien  on 
goods  for  all  freights  does  not  affect  nature  of  lien;  Michigan  S.  S. 
Co,  V.  Thornton,  136  Fed.  137,  69  C.  C.  A.  132,  where  charter-party 
provided  that  freight  should  be  payable  in  cash  on  delivery  of  each 
cargo,  and  that  ship  should  have  lien  on  all  cargo  for  freight,  and  con- 
signee remitted  to  shipperfor  cargo  and  freight,  money  impressed  with 
tmst  for  freight. 

8^  3  (VI,  739).     Lien  for  freight— Retention  of  goods. 

Approved  in  Portland  etc.  Mills  Co.  v.  Portland  etc.  8.  8.  Co.,  14S 
Fed.  692,  provision  of  bill  of  lading  that  carrier  shall  have  Uen  am 
goods  for  all  freights  does  not  aifect  nature  of  lieu. 
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Byl.  1  (TI,  741).     MandamQB — Qnasi-judieial  duttea. 

Approved  in  Hover  t.  People,  IT  Colo.  App.  392,  68  Pac.  685,  man- 
•lamiu  doM  not  lie  to  control  determiaation  of  council  as  to  milBeiencr 
of  funds  to  meet  dcmanda  of  city  departmentt  and  amonnt  of  appro- 
priation. 

5  Wall.  566-574,  18  L.  511,  OOODEICH  t.  CHICAGO. 

Syl,  1  (TZ,  742).  State  jndgmant  on  demnirei  eoneliuive  In  ad- 
miralty. 

Cited  in  Loekhart  r.  Leeds,  12  N.  U.  167,  76  Pae.  315,  and  Board 
of  Coaot7  Commra.  t.  Crou,  12  N.  U.  76,  73  Fae.  616,  both  holding 
where,  on  anstaining  demnrrer,  material  issues  had  to  be  passed  on,  and 
plaintiff  did  not  amend,  but  allowed  entry  of  dismissal,  judgment  was 
res  adjudicata;  Ajres  v.  Cone,  138  Fed.  781,  argnendo. 

8  Wall.  580-599,  18  L.  550,  PACKET  CO.  ▼.  SICKLES. 

BjL  1  (VI,  744).    Judgment  aa  estoppel. 

Approved  in  Behwari  v.  Kennedy,  148  Fed.  1029,  judgment  fer  de- 
fendant for  costs  in  replevin  against  two  defendants,  in  which  one  of 
defendants  was  owner  of  undivided  interest  only,  is  not  bar  to  action 
for  conversion  of  same  property;  Qeorgia  etc.  Banking  Co.  v.  Wright, 
132  Fed.  917,  decision  of  Qeorgia  supreme  court  in  suit  between  rail- 
road and  state  that  company's  charter  precluded  greater  tax  than  cer- 
tain percentage  of  earnings,  concludes  state  in  subsequent  suit,  though 
it  involves  taxes  for  different  year  or  under  different  statute;  State  v. 
3fcEldowney,  54  W.  Ta.  701,  47  S.  E.  652,  applying  rule  to  decree  in 
suit  assailing  validity  of  tax  deed. 

Syl.  2  (VI,  748).     Judgment — Evidence  aliunde  to  explain. 

Approved  in  Fayerweather  t.  Bitch,  195  U.  8.  308,  49  L.  213,  25 
Sup.  Ct.  S3,  declaring  validity  of  releases  to  be  rea  adjudicata;  Hol- 
ford  V.  James,  136  Fed.  555,  69  C.  C.  A.  263,  construing  docket  entries 
as  indicating  that  action  proceeded  to  final  jndgmeut;  Oster  v.  Broe, 
181  Ind.  123,  84  N.  E.  921,  in  suit  to  compel  defendant  to  allow 
plaintiff  to  repair  ditch  across  defendant's  land,  jurors  in  action  by 
plaintiff  against  defendant  for  tearing  np  part  of  it  cannot  testify 
that  they  did  not  include  cost  of  constructing  ditch  aa  part  of  re- 

S  Wall.  860-683,  18  L.  678,  MILWAIIKEB  B.  B.  CO.  ».  SOUTTEB. 

Syl.  1  (VI,  751).  Confirmation  of  judicial  sale  ia  exercise  of  dis- 
cretion. 

Approved  in  Tbe  Sue,  137  Fed.  134,  fact  that  first  bidder  has  da- 
^sited  amonnt  of  bid  or  incurred  expense  on  account  of  supposed 
purchase  not  ground  for  objection  to  setting  asida  onconfinned  sal* 
In  admiralty  on  offer  of  increased  bid. 
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S  WalL  063-680,  IB  L.  704,  TE0UP80K  t.  BlOOa 

Byl.  i  (VI,  7S2}.    Bank  depouta  belong  to  bank. 

Approved  in  Barton  ▼.  United  Statea,  196  IT.  S.  30S,  40  L.  488, 
29  Snp.  Ct.  S43,  indictment  charging  reeeipt  and  payment  of  checks 
in  St.  Lonia  not  supported  hj  evidence  that  check*  drHm  on  St. 
Iioai*  bank  were  received  hj  defendant  in  Washington  and  deposited 
in  local  bank;  Bank  of  BlackwaU  v.  Dean,  9  Okl.  631,  60  Pac.  228, 
general  depositor  not  entitled  to  prioritj  over  other  general  ereditora 
on  aaaignment  of  bank. 

SjrL  6  (TI,  754).     Usage  implied  in  contract 

Approved  ia  UeSherry  v.  Blancbileld,  68  Ean.  312,  7S  Phg.  122, 
where  there  ia  express  contract  tor  storage,  evidence  of  ezisteace  of 
eertain  custom  not  admissible  unless  partj  presumed  to  know  of  it, 

S  Wall.  681-689,  18  L.  689,  WOLCOTT  t.  SES  HOINES  CO. 

BjL  4  (TI,  7S7).    Land  grants — Exception  of  reserved  land*. 

Approved  In  Northern  Lumber  Co.  v.  03rien,  139  Fed.  617, 
affirming  184  Fed.  S04,  holding  where  withdrawal  of  public  lands 
along  route  of  rulroad  Is  made  by  Land  Department  on  Sling  general 
location,  aoeh  withdrawal  excepted  lands  from  subsequent  grant, 
thengh  route  ■ubsequently  changed. 

5  WaU.  689-704,  18  L.  627,  NASH  v.  TOWl^L 
S7I.  X  (TI,  758).  What  variance  deemed  material. 
Approved  in  Schiffer  v.  Anderaon,  146  Fed.  439,  where  complaint 
alleged  certain  defendant  wai  member  of  defendant '1  Arm,  and 
tboogh  other  defendants  had  knowledge  of  facts,  the)'  did  not  den^ 
allegation,  but  proved  contrary  onder  general  denial,  variance  sot 
material. 
Bjrl.  5  (TI,  7S9}.  Contracts — Surrounding  oircamstancea  eonsidered. 
Approved  in  Cleveland-Cliffs  Iron  Co.  v.  East  Itasca  Mining  Co.,  146 
Fed.  Z3S,  eoDstming  eootraet  for  assignment  of  mining  leases  on  ' 
iron  land  on  tojaltj;  Tocalion  Organ  Co.  v.  Wright,  137  Fed.  316, 
construing  contrast  between  employer  and  its  factory  snperintendent 
for  interest  in  letter's  fntnre  inventions  of  or  Improvements  in  piano 
players;  United  Sya.  etc.  Co.  v.  Wehr,  103  Hd.  339,  63  Atl.  478, 
where  defendant  solicited  of  plaintiff  bid  for  scrap  iron  in  building, 
not  including  engines  or  piping,  and  plaintiff  bid  for  all  old  material 
for  aale  in  building,  parol  admiseible  to  show  whether  structural  iron 
included;  Uilske  t.  Bteiner  Mantel  Co.,  103  Ud.  246,  63  Atl.  473,  S 
L.  B.  A.  (N.  S.)  IIOS,  where  contractor  agreed  to  put  np  bnUdlng 
•ceording  te  plans  and  give  bond,  and  bond  recited  that  neither  prin- 
eipal  nor  aorety  liable  for  damage  caused  by  act  of  Qod,  eentractor 
■at  itiiaTed  from  damage  to  building  caused  by  storm. 
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Sfl.  8  (VI,  760).    Parol  to  eioneTste  agent  eootraetiag  aa  principal. 

Approved  in  Builders'  Supply  Co,  t.  Noith  Augnsta  etc  Imp.  Co., 
71  S.  C.  375,  61  a.  £.  236,  where  owner  of  lot  agreed  with  another 
to  build  hoDHe  thereon  and  convey  it  free  of  liens,  and  permitted 
bayer  to  contract  with  builder,  and  took  bond  from  builder  and  paid 
materialman,  latter  had  lien  on  honee  and  lot. 

S7I.  9  (VI,  7Q1).     Parol  to  ahow  contract  made  bj  agent. 

Approved  in  In  re  Weisenberg,  131  Fed.  921,  parol  evidence  Is 
admissible  to  show  that  joint  notes  signed  hf  members  of  bankrupt 
partnership  are  in  fact  firm  debts. 

6  Wall.  705-710,  18  L.  660,  CITY  OP  GALENA  v.  AMY. 

8yl.  1  (VI,  781).    Tax  levy  to  pay  (nndpd  debt  imperative. 

Approved  in  United  States  v.  Cornell  Steamboat  Co.,  202  U.  S. 
192,  SO  L.  991,  28  Sup.  Ct.  648,  affirming  137  Fed.  458,  69  C.  C.  A. 
603,  Secretary  of  Treasury  cannot  arbitrarily  refnse  to  refand  dntiea 
on  damaged  imports  provided  by  Comp.  Bt.  1901,  p.  1958;  Jones  v. 
Commissioners,  137  N.  C.  S92,  50  S.  E.  295  (on  rehearing),  holding 
T<awa  1903,  p.  490,  c.  280,  authorizing  issnanee  of  refandtng  bonds,  is 
mandatory;  dissenting  opinion  in  Battery  Park  Bank  v.  Madison 
Co.  Comrars.,  135  N.  C.  240,  47  8.  E.  1018,  majority  holding  Laws  1903, 
p.  490,  c.  289,  authorizing  issuance  of  refunding  bonds,  is  not  manda- 
tory. 

8yl.  4  (VI,  763),    Obligation  of  contracts — Bepeat  of  law  to  pay 

Approved  in  City  of  Ft.  Hadison  v.  Ft.  Madison  etc.  Co.,  134  Fed. 
216,  67  C.  C.  A.  142,  Code  Iowa  1807,  f  1305,  providing  for  assesBment 
of  property  at  quarter  of  value,  is  void  in  so  far  as  it  affects  ability 
of  city  to  pay  water  rentals  under  contract  niad«  when  law  provided 
tor  assessment  at  actual  value;  Graham  v.  Folsom,  200  U.  S.  252, 
60  L.  468,  20  Sup.  Ct.  245,  arguendo. 

8yl.  6   (VI,  764).     Mandamus  to  compel  tax  levy. 

Approved  in  Ward  v.  Piper,  69  Kan.  777,  77  Pao.  700,  applying 
mle  in  action  to  comp«l  municipal  officers  to  pay  judgment  on  bond 
coupons  from  interest  fund ;  Territory  v.  Mayor  etc.  of  City  of 
Socorro,  12  N.  M.  1S5,  76  Pae.  285,  it  is  no  defense  to  mandamus 
to  compel  city  to  levy  tax  to  pay  bonds  that  relator  owns  only  por- 
tion of  bond  issue. 

S  WaU.  720-737,  18  L.  614,  PHILADELPHIA  v.  COLLBCTOE. 

ByL  i  (VI,  765).    Payment  by  compulsion  of  law  under  protest. 

Approved  in  Kahn  v.  Herold,  147  Fed.  570,  580,  where  at  tima 
executors  paid  inheritance  tax  on  life  estate  under  protest  they  had 
no  knowledge  that  life  tenant  had  died,  payment  sot  voluntary  m  aa 
to  preclude  rKoveiy. 
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ff  W«a  737-761,  Ifl  L.  M7,  THE  KANSAS  INDIANS. 

S;).  3  (VI,  768).    Tribal  Indi&na  sabjeet  to  federal  lawa. 

AppTOYed  in  In  re  Eeff,  197  U.  8.  506,  49  L.  856,  E5  Sup.  Ct.  SOS, 
aale  of  liquor  within  atate  to  Indian  to  whom  sllotutent  made  under 
act  of  1887,  not  an  offsnae  nnder  29  Stat.   506,  e.  109. 

Distinguished  in  Montana  Catholic  HiHioni  t.  Mlsaoola  Co.,  200 
U.  S.  127,  SO  L.  402,  26  Sup.  Ct.  197,  claim  that  cattle  owned  hj 
Jaanita  are  exempt  from  state  taxation  becBuae  Jesuits'  income  de- 
voted to  educating  reserTation  Indians  does  not  confer  federal  juris- 
diction. 

S7I.  S  (Tl,  789).    State  taxation  of  Indian's  lands. 

Approved  In  Ooad;  v.  Ueath,  38  Wash.  129,  80  Pae.  297,  where 
patent  to  Indians  was  aubjeet  to  treaty  exempting  it  from  aale  or 
lev7  nntll  restiietlon  renoved  bj  statute,  and  statute  passed  allowing 
alienation  after  ten  ytajB,  lands  taxable  after  ten  jrear  period  elapsed. 

SyL  8  (VI,  771).    CoBstractlon  of  Indian  treaties. 

Approved  in  Winters  v.  United  States,  143  Fed.  746,  nnder  treaty 
of  1888  with  Montana  Indians,  portion  of  waters  of  Milk  river  re- 
served for  Irrigation  of  reservation  lands, 

5  WaD.  772-78B,  18  L.  556,  8UPBEVI80BS  v.  SCHENCK. 

S7I.  S   (VI,  774).    Batiflcation  of  railroad  aid  bonds. 

Approved  in  Sohmits  v.  Zeh,  91  Ulnn.  293,  97  N.  W.  1051,  where 
county  aid  bonds  issued  under  aothority  of  statute  and  sold  to  bone 
fide  pnrebasers,  and  taxes  levied  for  thirteen  years  to  pay  isterest, 
taxpayer  estopped  to  attack  validity. 

S  Wall.  79S-8D8,  IS  L.  6S3,  DBEB?  v.  CBAT. 

Syl.  1  (VT,  778).    Becltala  in  ancient  deeds  as  evidence. 

Approved  in  Wilson  v.  Braden,  G6  W.  Va.  375,  107  Am.  St.  Bep. 
9S9,  49  S.  E.  410,  recitals  of  belrehip  end  widowhood  in  deeds  upward 
of  thirty  yeers  old,  under  wbleb  possession  continuously  held,  are  ad- 
miaslble  against  adverse  elaimante. 

Syl.  3  (VI,  77B).    Becital  In  married  woman's  acknowledgment. 

See  108  Am.  St.  Bep.  56Q,  note. 

Syl.  4  (VI,  780).    Enor  must  be  prejudicial  to  reveres. 

Approved  in  Sprinkle  v.  United  States,  150  Fed.  09,  where  defend- 
ants were  jointly  indicted  with  others,  typewritten  letter  purported  to 
have  been  dictated  by  one  of  them  and  signed  in  his  name  by  rubber 
stamp  was  inadmissible  against  him;  Inman  Bros.  v.  Dudley  ete.  Co., 
146  Fed.  492,  in  action  for  breach  of  contract  to  sell  all  lumber  cm 
hand  and  entire  cut  for  certain  yev  estimated  at  certain  figure,  ax- 
elnslon  of  evidence  by  defendant  of  amount  actually  ent  during  year 
U  prejudicial;  Amwnr  ft  Co.  v,  Bnssell,  144  Fed.  616,  In  aetioa  for 
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{MTsonal  Injurisa  to  seTrant,  it  is  prejudicial  to  initmct  that  it  ia 
mastei'l  dut^  to  furnijih  Teaaoiiabljr  aafe  place  to  work,  reatonablf 
aafe  Rppliancea,  and  to  kesp  them  in  reaaonably  safe  repair;  Seattlo 
Glee.  Co.  v.  HartleaB,  144  Fed.  331,  noder  Bal.  Code  (Wash.),  g|  482S, 
4B3S,  relating  to  actiong  for  wrongful  death  bj  heira  and  perional 
repreientativea,  in  action  by  widow  and  daughter,  evidence  as  to  their 
phyaical  condition  ia  inadmtBBible;  Bank  cf  Haveloek  y.  Weatem 
Union  Tel.  Co.,  141  Fed.  S26,  where  evidence  it  inaofficient  to  eoitain 
verdict  for  defeated  party  in  action  tor  sending  nnsuthoTiEed  tele- 
gram, inatTQction  directing  verdict  against  him  on  other  and  errone- 
ous ground  ia  not  projadicial;  National  Biscuit  Co.  v.  Nolan,  13S  Fed. 
9,  70  C.  C.  A.  436,  applying  rule  where.  In  action  for  personal  injuries, 
plaintiff  pennittad  to  testify  that  she  depended  on  herself  for  sop- 
port;  Union  Pac.  B.  Co.  v.  Field,  137  Fed.  18,  69  C.  C.  A.  536,  applying 
rule  where  cooosel  in  argoment  insinuated  erroneous  views  of  law  aa 
to  meaanre  of  damages;  Beanrreetion  Qold  Uin.  Co.  v.  Fortune  Oold 
Uin.  Co.,  129  Fed.  677,  64  C.  C.  A.  180,  applying  principle  where  wit- 
ness on  direct  examination  had  related  part  of  conversation,  and 
croBB-exami nation  as  to  entire  conversation  denied. 

5  Wall.  819-822,  IS  L.  613,  WITHENBUBG  y.  UNITED  STATEa. 

Byl.  1  (VI,  782).    Final  appealable  decree  in  price  case. 

Approved  in  Dodge  v.  Norlin,  133  Fed.  365,  66  C.  C.  A.  425,  bank- 
mptcj  court  judgment  that  chattel  mortgage  on  alleged  property  of 
bankmpt  is  voidable  by  trastee,  and  that  mortgagoe  has  do  lien  and 
is  not  entitled  to  prof  erenoe  oat  of  proeeeda,  ia  final  appealable  jadg- 


TI  WALLACE. 

e  Wan.  81-35, 18  L.  749,  80UTHEBN  a.  8.  CO.  v.  POST  WAEDENS. 
SyL  1  (TI,  790).    Congress  exclusively  regulates  interstate  corn- 
Approved  in  Qlobe  Elevator  Co.  V.  Andrew,  144  Fed.  884,  holding 
void  Law;  Wis,  190S,  p.  87,  c.  19,  aa  amended,  providing  for  inspec- 
tion of  grain,  as  applied  to  interstate  shipments. 
Syl.  4  (TI,  791).    Fee  for  vessels  arriving  la  tonnage  doty. 
Approved  in  Way  v.  New  Jersey  S.  B.  Co.,  133  Fed.  192,  Laws  N.  T. 
1897,  p.  701,  e,  5Q2,  g  63,  imposing  tonnage  duty,  is  void. 

6  WalL  50-78,  18  L.  721,  BTATB  OP  OBOBOIA  t.  STANTON. 

Syl.  1   (VI,  797).    Political  qnestiona  not  for  eonrta. 

Approved  in  Anthony  v.  Borrow,  129  Fed.  790,  denying  jnriadictiott 
to  enjoin  state  offiewa  from  lasning  eertifleat*  of  nomination  to  eon- 
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greiaiona]  CBudidate;  Shoemaker  v.  City  of  Bea  Uolnea,  139  Iowa,  248, 
105  N.  W.  521,  refusing  to  restTBin  execution  of  contract  by  city 
officials  at  suit  of  voter,  for  purchase  of  voting  machines  on  ground 
that  they  are  not  adaptable. 

(VI,  797).  MisoellaneonH.  Cited  in  Lockhart  t.  Leeds,  195  U.  8. 
437,  49  L.  269,  25  Sap.  Ct.  76,  relief  under  general  prayer  not  deniable 
Ijecanse  it  is  asked  for  under  different  theory  than  that  on  which 
special  prayer  is  based,  where  both  prayers  based  on  same  facta. 

«  WaU.  78-80,  18  L.  750,  LUKINS  t.  AIED. 

Syl.  2  {VI,  799).    Frandulent  conveyance — Sale  by  failing  debtor. 

Approved  in  Wise  v.  Ffaff,  98  Md.  5S3,  56  Atl.  817,  where  deed  made 
immediately  on  receipt  of  letter  that  money  dae  on  mortgage  mnst 
be  paid,  and  grantor  fenew  defieieDcy  judgment  wanid  be  entered,  and 
grantee  received  none  of  rents  from  property  for  long  time,  deed  was 
frandulent. 

0  Wall.  80-83,  18  L.  725,  WOOD  v.  STEELE. 

Syl.  1  (VI,  SOI).    Alteration  of  commercial  paper  as  discbarge. 

Approved  in  Merchants'  etc.  Bank  v.  Baltlmots  etc.  S.  B.  Co.,  lOS 
Hd.  580,  682,  03  Atl.  110,  111,  ehanga  of  date  in  bills  of  lading  in- 
validates them;  First  National  Bank  v.  Carter,  138  Mich.  428,  101 
N.  W.  588,  where  school  order  for  supplies  was  signed  by  officers, 
removal  therefrom  of  certificate  by  payee  that  he  had  received  official 
voucher  containing  recital  that  matter  left  to  vote  of  annual  meeting 
of  district    waa  material  alteration. 

SyL  S  (TI,  801).    Ifateriality  of  alteration  of  note  for  Jury. 

Approved  in  Leppert  v.  Flaggs,  101  Ud.  75,  60  Atl.  451,'  in  action  on 
building  contract  bond,  plea  tbat  contract  materially  changed  without 
averring  in  what  respect  it  was  changed  or  allegation  of  facta  consti- 
tuting change  is  insufficient. 

SyL  3   (VI,  801).     When  alteration   of  instrument  material. 
Approved  in  Uerchants'  ete.  Bank  v.  Baltimore  etc  8.  B.  Co., 
102  Md.  581,  63  AU.  110,  change  In  date  of  biUs  of  lading  Invalidates 

8yl.  6  (VI,  802).    Innocent  bolder  of  altered  noto. 

Approved  in  Merchants'  etc.  Bank  v.  Baltimore  etc.  8.  B.  Co., 
102  Md.  583,  SS6,  63  AtL  111,  112,  change  in  date  of  bilti  of  Uding 
invalidates  them  even  in  hands  of  bona  fide  pledges. 

«  Wall  83-91, 18  L.  727.    WILSON  v.  WALL. 

Syl.  5  (VI,  803).    When  vendee  charged  with  constructive  notlea. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  800  V.  8. 
333,  60  li.  504,  20  Sup.  Ct.  282,  purchaser  of  property  of  lumber  cum- 


DiplizsdbvGoO^^IC 


«  Wall.  94-100  Notes  on  D.  S.  SeportB.  42S 

pany  not  chargad  with  knowledge  of  wrongful  character,  bi  against 
goveruiQent,  of  conve^aneea  of  Btanding  timber  which  might  hava 
been  gained  hj  inTestigation  of  company's  books;  Beed  v.  Hunn,  14S 
Fed.  756,  purchBBer  with  notice  under  parchaser  without  notice  is 
bona  flde  purchaser;  United  States  v.  Detroit  etc.  Lumber  Co.,  131 
Fed.  675,  receiver's  final  certificates  are  notice  to  purchasers  of  equi- 
table title  they  evidence  that  the;  are  avoidable  hj  Land  Department 
for  fraud  or  error  at  anj  time  before  patents  issue;  Havighorst  v. 
Bowen,  214  Dl.  98,  73  N,  E.  405,  where  beneficiarj'  under  trust  deed  ac- 
quired fee  from  grantor  of  trust  deed,  and  trustee  released  deed  before 
notes  which  were  pledged  to  third  party  were  due,  fact  that  record 
showed  notes  had  not  matured  is  not  notice  of  improper  discharge  to 
subsequent  lienholder;  dissenting  opinion  in  Wasierman  t.  Hetzger, 
105  Va.  768,  771,  54  8.  £.  BOO,  901,  majority  holding  where  one  of  two 
notes  paid  and  collusivelj  transferred  to  another,  who  procured  to 
him  sale  by  trustee  of  property  securing  it,  and  he  then  executed  trust 
deed  to  loan  association  for  benefit  of  first  payee's  wife,  latter  not 
bona  fide  purchaser  as  against  lien  for  payment  of  other  note  secured 
by  original  trust  deed. 

6  Wall.  94-100,  18  h.  1S2,  WICKBB  t.  HOPPOCK. 

Syl,  3   (TI,  80S].     Damages — Duty  to  diminish  damages. 

Approved  in  Indian  Monntain  etc.  Coal  Co.  v.  Aebeville  etc.  Coa) 
Co.,  134  N.  C.  588,  17  S.  B.  121,  applying  role  under  contract  to  sell 
all  coal  required. 

Distinguished  in  Lillard  v.  Kentucky  Dist.  etc.  Co.,  134  Fed.  ITS, 

07  C.  0.  A.  74,  buyer  of  distillery  slop  for  feeding  purposes  under 
contract,  whereby  seller  was  to  deliver  it  in  troughs  suitable  for 
feeding,  may  recover,  though  he  did  not  himself  erect  troughs  where 
be  relied  on  seller's  repeated  promises  to  do  so;  Allen  v.  Field,  130 
Fed.  053,  OS  C.  C.  A.  IB,  where  defendant  contracted  for  purchase  of 
greater  part  of  product  of  plaintiff's  distillery  tor  Bfteen  years,  on 
repndiatioD  of  contract  by  defendant  after  two  years,  plaintiff  not 
bound  to  operate  distillery  and  market  prodoct. 

Byl.  4  (VI,  805).  Damages  for  breach  of  indemnity  contract. 
Approved  in  Dancel  y.  Goodyear  Shoe  etc.  Co.,  137  Fed.  159,  where 
corporation  purchases  entire  property  and  assets  of  another,  and  gives 
bond  to  pay  all  its  debts  and  assume  all  its  contracts,  latter  is  not 
indispensable  party  to  suit  in  equity  against  purchaser  to  enforce 
Its  liability  on  such  contract;  Broadwell  v.  Banks,  134  Fed.  476,  cov- 
enant by  lessee  to  pay  taxes,  not  being  one  of  indemnity,  cause  of 
action  to  recover  same  accrues  to  lessor  on  failure  to  pay  taxes; 
Cndaback  v.  Hay,  134  Fed.  123,  where  defendant  purchased  realty  in 
another's  name,  agreeing  to  furnish  money  to  pay  taxes  and  principal 
and  interest  on  mortgage,  and  save  him  harmless  from  ail  charges, 
defendant's  liability  was  fixed  on  rendition  of  deficiency  judgment  on 
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forccloiare;  Conilni  v.  Poxton  ft  Gallagher  Co.,  122  Iowa,  469,  9S  N.  W. 
ST9,  where  sheriff  accepted  bond  to  indemcify  hfm  againit  liability 
for  daniaK««  anatained  b;  levy  on  personalty,  he  cannot  recover  thereon 
for  attomey'B  fee*  tnevrred  in  defending  action  for  conversion  till  feo 
aetnally  paidj  Northern  Assnr.  Co.  v.  Borgelt,  67  Neb.  286,  93  N.  W, 
S27,  where  inanrance  agent  gave  bond  to  faithfully  perform  all  duties 
and  obey  inatmctions.  and  they  neglected  to  cancel  policy  as  directed, 
action  on  bond  not  barred  nntil  Ave  years  from  loss  to  obligee. 

«  WaU.  116-124,  18  L.  730,  08TEBMAN  v.  BALDWIN. 

8yl.  1  (YI,  807).    Alien's  capacity  to  bold  lands. 

Approved  in  Pembroke  v.  Hnston,  190  Mo.  639,  79  S.  W.  472,  alien 
not  justified  in  reseinding  contract  for  exchange  of  lands. 

8yl.  2  (TI,  807).     Naturalization  waives  forfeitures  due  to  alienage. 

Approved  in  Shea  v.  Nilima,  133  Fed.  215,  66  C.  C.  A.  263,  agreement 
between  two  aliens  to  acquire  mining  claims  for  Joint  benefit  may  be 
enforced  by  one  subsequently  declaring  intention  to  become  eitiien. 

«  WalL  134-138,  18  L.  765,  THOHPSON  v.  RAILEOAD  COS. 

ByL  1  (VI,  609).    Jurisdictional  objection*  raiaable  on  appeal. 

Approved  in  Perez  v.  Fernandez,  S02  V.  8.  100,  50  L.  949,  26  Sup. 
Ct.  561,  snpreme  court  will  of  own  motion,  on  writ  of  error,  inquire 
into  jurisdiction  of  lower  court,  irrespective  of  exception;  Nichols  ▼. 
Board  of  Commrs.  of  Western  Co.,  13  Wyo.  8,  70  Pac.  688,  where  final 
judgment  ia  not  supported  by  pleadings  or  findings,  it  may  be  vacated 
on  error,  on  record  proper,  without  bill  of  exceptions. 

ByL  2  (VI,  810).    Federal  equity  not  limited  by  state  law. 

Approved  in  Hntnal  Life  Ina.  Co.  v.  Blair,  130  Fed.  974,  wtiare 
equity  has  jurisdiction  of  suit  to  cancel  life  policy  for  fraud,  fact  that 
insured  died  prior  to  answer  and  that  action  at  law  brought  on  policy 
does  not  deprive  equity  eoort  of  jurisdiction;  Anthony  v.  Burrow,  129 
Fed.  790,  denying  equity  jurisdiction  to  enjoin  state  officers  tiOB  ia- 
sning  certificate  of  nomination  to  congressional  eandidata. 

Syl.  3  (VI,  811).     Adoption  of  state  practice. 

Approved  in  Ames  Bealty  Co.  v.  Big  Indian  etc.  Co.,  146  Fed.  176, 
rights  given  Civ.  Code  Uont.,  |  1891,  providing  that  in  aetiona  for 
protection  of  water  rights  plaintiff  may  make  all  diverters  of  water 
from  same  source  parties  and  court  may  settle  rights  of  all  parties, 
are  enforceable  In  federal  eonrt;  Levi  v.  Mathews,  145  Fed.  154,  in 
action  at  law  for  racovery  of  money  due  under  contract,  court  cannot 
entertain  defense  of  fraud  in  procurement  of  contract;  Chapman  t. 
Yellow  Poplar  Lnmber  Co.,  143  Fed.  206,  bill  in  federal  court  to  compel 
reconveyance  of  property  conveyed  by  complainants  to  defendants  and 
also  for  damages  for  breach  of  the  contract,  states  two  causes  of  ac- 
tio*; nilnoit  Ufa  Ids.  Co.  t.  Newman,  141  Fed.  453,  federal  equity 
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eanuot  eajoin  eolleetion  of  itat«  tax  on  ground  of  Iti  illegalltT'; 
Davidson  ete.  Imp.  Co.  v.  Farlin  etc.  Co.,  141  Fad.  40,  limple  contract 
creditor  who  haa  not  redoeed  claim  to  judgment  cannot  bare  claim 
adjudicated  in  equity;  Union  Stockyards  Co.  v.  NailiTille  Packing 
Co.,  140  Fed.  706,  whore  canse  removed  from  state  court,  which  was 
competent  to  grant  either  equitable  or  legal  relief,  and  plaintiff  pro- 
CcedB  in  equity  in  federal  eonrt,  and  no  cate  ia  made  for  eqnitabl* 
relief,  court  cannot  award  damages;  Anglo-American  ete.  Co.  t. 
Lombard,  13E  Fed.  731,  S3  C.  C.  A.  80,  in  action  at  law  to  enforce 
stockholder 'a  liability,  defendant  eannot  set  off  indebtedness  from 
corporation  to  him, 

e  Wall.  13B-142,  18  L.  SIS,  WEST  v.  AUEOBA  CITY. 

Syl.  1  (VI,  812),  Affirmative  answer  not  new  removable  suit. 
Approved  in  Smithers  v.  Smith,  35  Tex.  Civ.  511,  80  a  W.  648,  fol- 
lowing mle;  Indian  etc.  Coal  Co.  v.  Ashville  etc.  Coal  Co.,  135  Fed. 
S40,  where,  after  judgment  in  favor  of  nonreeident  plaintiff  was 
affirmed  as  to  original  cause  of  action  but  reveraed  as  to  coanteTclaim, 
defendant  amended  eonnterclaim  by  increasing  amount  demanded, 
plaintiff  could  not  remove  cause, 

SyL  2  (yi,  813).    Bemoval — Appearance  In  state  court  waives. 

Distinguished  in  Price  t.  Ellis,  129  Fed.  4S3,  where  defendant  io 
action  by  nonresident  files  eonnterclaim  for  more  than  (2,000,  eanee  is 
removable  by  plaintitC  at  or  before  time  to  plead  to  counterclaim. 

e  Wall.  142-152,  18  L,  7S3,  BECTOB  v.  ASHLEY. 
Syl.  4  (VI,  815),  Statutes  govern  claimants  to  public  lands. 
Approved  in  Tyee  Consol.  Min.  Co.  t.  Langstedt,  1  Alaska,  447,  ten 
year  statute  of  limitations  begins  to  run  in  favor  of  adverse  possessor 
of  part  of  mining  claim  from  time  of  location  and  not  from  date  of 
patent;  Orabam  v.  Oreat  Falls  etc.  Co.,  80  Hont.  403,  T6  Pac  811, 
applying  rule  in  construing  act  of  1891,  relating  to  confirmation  of 
contested  pre-emptions  in  handa  of  bona  fide  purchasers. 


Syl.  1   {VI,  816).     Appeal— Rights  determined  from  filing. 

Approved  in  In  re  MeCall,  145  Fed.  901,  902,  time  limit  for  re- 
view of  order  confirming  bankrupt'a  composition  runs  from  entry  of 
confirmation  order  on  record. 

8  Wall.  108-209,  18  L.  788,  EIGQ8  ▼.  JOHNSON  COUNTY. 

Syl.  1  (TI,  SIS).    Jurisdiction  continnes  till  judgment  satisfied. 

Approved  in  Hatcher  ▼.  Hendria  etc.  Supply  Co.,  133  Fed.  270,  6S 
C.  C.  A,  19,  suit  in  equity  to  enforce  attachment  lien  obtained  in 
former  action  is  maintainable  irrespective  of  eitizensbip  or  of  custody 
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of  pro«ee<la  of  attached  propertj;  LonUville  Tnut  Co.  v.  Knott,  130 
Fea.  SSS,  65  C.  C.  A.  158,  where,  on  ezplratloii  of  corporation'!  fran- 
ehiM,  it*  BBSeta  deliTered  to  UqnidatoT  and  fliinoritr  stoekbolden  filed 
■tkte  Biiit  to  inspset  books,  and  pending  enit  creditor  obtained  ap- 
pointment of  federal  roeeiTtT,  itate  eonrt  had  priority  of  juriidietion; 
Ingraham  ▼.  National  Salt  Co.,  13S  Fed.  690,  arguendo. 

Syl,  4  (TT,  820).    MandaninB  by  circuit  court. 

Approved  in  Barber  Asphalt  Pav.  Co.  t.  Uorris,  132  Fed.  9S5,  ST 
L.  B.  A.  761,  S6  C.  C.  A.  55,  panting  mandamns  to  circuit  judge  to 
vacate  order  staying  proceedingB  in  action  on  claim  against  city  pend- 
ing state  appeals 

SyL  7  (TI,  822).    State  injanctlon  of  federal  proeeedinga. 

Approved  in  Beardslee  v.  Ingraham,  183  N.  T.  417,  76  N.  E.  477, 
where  federal  court  issued  attachment  against  property  of  corporation, 
and  writ  filed  in  ofllce  of  clerk  of  connty  where  property  situated,  and 
afterward  receiver  appointed  by  state  eonrt  in  enit  for  dissolution, 
state  court  cannot  enjoin  marahal  from  selling  attached  property  on 
axecntion. 

Distinguished  in  Shaw  v.  Frey,  60  N.  J.  Eq.  324,  SO  Atl.  812,  state 
court  may  enjoin  prosecution  of  federal  action  pending  diaeovary  of 
matters  necessary  to  trial  of  anch  action. 

Syl  9  (VI,  824).    UandamuB  to  levy  tax  to  pay  bonds. 

Approved  in  Tbeis  v.  Commra.  of  Washita  Coonty,  0  Okl.  6S3,  00 
Pac.  COS,  where  county  eommissionen  have  issued  bridge  warrants 
in  accordance  with  statute,  mandamus  lies  to  compel  tax  levy  te 
liquidate  warrants.    See  105  Am.  St.  Bep.  816,  217,  note. 

6  Wall.  213-216,  IS  L.  T53,  THE  BOCK  ISLAND  BBIBGE. 

SyL  2   (TI,  827).     Maritime  lien  not  dependent  on  poasesaion. 

Approved  in  The  San  Bafael,  ]41  Fed.  281,  lien  tor  maritime  tort 
follows  vessel  into  bands  of  bona  fide  purchaser. 

SyL  4  (VI,  327).    What  subject  to  maritime  lien. 

Approved  in  United  States  t.  Evans,  195  U.  S.  365,  49  L.  £37,  25 
Sup.  Ct.  46,  upholding  admiralty  jurisdiction  over  libel  in  rem  against 
vessel  for  negligently  colliding  with  beacon  built  on  piles  in  channeli 
Bowers  Hyd.  etc.  Co.  v.  Federal  Coot.  Co.,  146  Fed.  294,  upholding 
admiralty  jurisdiction  over  suit  to  recover  for  hire  of  dredge  intended 
to  operate  a  float,  though  dredge  temporarily  need  on  land  to  dredge 
stream. 

6  WaU.  225-230,  18  L.  S23,  THE  VANDEBBILT. 

Syl.  1  (VI,  829).    Collision — Xavigatioo  in  river. 

Approved  in  Lake  Erie  Transp.  Co.  v.  Gilchrist  Transp.  Co.,  142 
Fed.  91,  where  it  is  customary  for  Tessels  to  pass  between  buuj  and 
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light,  agreement  made  to  paaa  port  to  port  reqnlrei  each  veaael  to 
keep  on  starboard  lide  of  channel  between  light  and  bnoj. 

e  Wall.  231-241,  18  L.  7S3,  MASON  v.  ELDBED. 

By].  3  (TI,  S30).    Partner's  obligationa'are  joint. 

Approved  in  Oatealt  t.  Collier,  8  Okl.  477,  58  Pao.  844,  where  one 
of  eeveral  joint  debtore  on  note  conBenta  to  judgment  against  all, 
and  OB  motion  court  vaeatea  judgment  an  to  portion  of  defendant* 
who  did  not  authorize  eonaent,  judgment  mnat  be  set  aside  aa  to  all 
defendants. 

87I.  4  (VI,  830).    Judgment  against  one  joint  obligor. 

Approved  in  Oatealt  v.  Collier,  8  OkL  47S,  58  Pae.  644,  where  one 
of  several  joint  debtors  on  note  conaentB  to  judgment  against  all,  and 
on  motion  eonrt  vacates  judgment  as  to  portion  of  defendants  who 
did  not  authorize  consent,  judgment  must  be  eet  aside  as  to  all  de- 
fendants. 

(VI,  830).  Uiscellaaeons.  Cited  in  Bell  v.  St.  Johnsbur^  etc.  B.  B. 
Co.,  76  Vt.  62,  56  Atl.  lOD,  notice  and  opportunity  to  be  heard  are 
prerequisites  to  judgment. 

«  Wall.  247-254,  18    L.    851,    THE    UATOB    OF    NASHVILLE   t. 


8yl.  1  (VI,  832).    No  costs  where  no  jurisdiction. 

Approved  in  Nutter  v.  Brown,  58  W.  Va.  245,  52  8.  E.  92,  1  L.  B.  A. 
{N.  8.)  1083,  decree  respecting  allowancea  of  eicpeuses  and  compensa- 
tion of  receiver  is  appealable. 

Distinguished  in  Graham  v,  Oregon  etc.  Nav.  Co.,  134  Fed.  692, 
where  exceptions  to  libel  in  admiraltj  for  want  of  jurisdiction  are 
sustained,  libel  may  be  amended. 

87I.  2  (VI,  S33).    Doubts  resolved  in  favor  of  validity  of  law. 

Approved  in  Board  of  Commrs.  of  Onslow  Co.  v.  Tollman,  145  Fed 
766,  upholding  Laws  N.  C.  1SS5,  p.  439,  e.  233,  incorporating  railroad 
and  authorizing  issuance  of  county  aid  bonds. 

87I.  3  (VI,  833).     Federal  courts — Cases  involving  federal  questions. 

Approved  in  Anthony  v.  Burrow,  129  Fed.  787,  question  whether 
county  is  lawfully  in  congressional  district,  where  it  was  placed  by 
state  statute,  is  not  federal  question. 

6  Wall.  258-262,  18  L.  829,  MILLINOAB  v.  HABTUPEE. 

Sjl.  1  (VI,  835).     When  federal  question  exists. 

Approved  in  Harris  v.  Bosenberger,  145  Fed.  452,  appeal  from  cir- 
cuit court  to  circuit  court  of  appeals  lies  where  constitutionality  of 
statute  empowering  postmaster  general  to  issue  fraud  orders  as  weU 
■a  its  construction  is  involved;   York  Co.  Sav.  Bank  y.  Abbot,  131 
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Fed.  082,  npholdlng  ftdarftl  jnriBdietion  over  rait  hy  lewee  KKainit 
nonTeddcnt  lewor  to  compel  leuar  to  either  buy  building  from  or 
■ell  land  to  eompUinant,  at  apprused  value,  nnder  terma  of  leaae. 

«  Waa  £80-291,  18  L.  SZS,  BABNI:T  t.  BALTIUOBX. 

SyL  1  (YI,  838).     Partition — All  eo-ownera  nMesBary  partiel. 

ApprovM  in  Qoldman  t.  ICilUj,  7  Aril.  888,  M  Pae.  434,  in  actios 
for  partition  bj  adminiatTBtor  of  mort^gee  of  undivided  half  of 
library  againit  purchaser  of  other  half,  widow  of  mortgagor  in  poi- 
•Mdon  of  pUintiff'i  undivided  half  in  neeesaarf  party. 

Syl.  2  (VI,  83S].     Proper  and  neeeasary  partiei  dietinguiehed. 

Approved  i«  Perkina  T.  Eendryz,  148  Fed.  S2S,  in  aoit  to  vacate 
decree  in  favor  of  partnorahip,  where  Arm  dinolved  and  one  ot  pnrt- 
nert  haa  died  eince  decree,  hia  adminiatratora  are  not  ueceBaary  par- 
tiM;  United  States  v.  Northern  Pae.  B.  Co.,  134  Fad.  719,  87  C.  C.  A. 
2CB,  in  rait  by  United  State*,  In  which  annulment  of  eoutmet  between 
eorporatiotts  ia  longht  la  neceaaary  incident  to  other  relief,  court  can- 
not try  cna*  where  it  baa  no  jnriadietion  over  one  of  corporations 
■aking  contract. 

SyL  4  (TI,  840).    Citicon  of  territory  cannot  no  in  federal  conrt. 

Approved  in  Laden  v.  Ueek,  130  Ped.  87S,  SS  C.  C.  A.  361,  allegation 
In  removal  petition  that  certain  of  petitionon  are  "reaidento"  of 
■tate  other  than  that  of  plaintiff's  cltlseDship,  and  tluit  none  ot  them 
are  "reaidenta  and  eitisena"  of  atata  of  plaintiff'i  citiienahip,  !■ 
Insufficient. 

t  Wall.  201-208,  IS  Zi.  019,  CBAWFOBC  ▼.  ADDISON. 

Byl.  1  (VI,  843).     Salary  as  damage*  on  quo  warranto  supersedeas. 

Approved  in  Jones  v.  Carver,  17  Colo.  App.  4S0,  68  Pae.  1067,  where 
opinion  In  proceedings  to  try  title  to  office  was  that  plaintifF  wa* 
lawfully  appointed  and  Us  removal  Illegal,  jndgment  eatopped  da- 
f endant  in  actios  to  recover  emolument*  of  office. 

<  Wall.  290-316,  18  L.  786,  CLEMENTS  T.  HOOBE. 

SyL  2  (VI,  848).    Frsudnlent  aale  void  though  value  paid. 

Approved  in  In  re  Peaae,  129  Fed.  448,  merchant  gave  chattel  mort> 
gage  on  otoek  and  with  proeeeda  paid  certain  creditorE  In  full  and 
next  day  mortgagee  took  pooseseion  and  aold  stock,  transaction  was 
void  under  Bankr.  Act,  c  541,   |  67e. 

Byl.  8  (TI,  SiS).    Equitable  relief  to  boyen  at  fraudulent  sale. 

Approved  in  Lynch  v.  Bnrt,  132  Fed,  432,  67  C.  C.  A.  30E,  one 
elaiming  through  grantee  in  fraudulent  conveyance,  who  did  not  par- 
tieipate  ia  fraud,  Is  OBtitled  to  reimbursement  for  payments  tor  tnxM, 
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Sfl.  S  (TI,  S47).    Bnjer  bu  bnrden  of  duproving  fnnd. 

AppTOT«d  in  diBBenting  opinion  in  Hiekey  ▼.  PaTldson,  129  Iowa, 
B96,  105  N.  V.  682,  majority  holding  where  decadent's  son  waa  in- 
Bolvent  &ud  hia  intereit  in  decedent's  property  ejcbansted  by  advanee- 
menta  ntada  by  father,  conveyance  by  sisters  to  infant  son  of  in- 
solvent brother  of  their  interest  in  land  descended  to  them  from 
father  not  in  fraad  of  brother'a  creditors, 

«  Wall.  3ie-3IB,  IS  L.  7SS,  THOMPSON  v.  BOWMAN. 

8yl.  1  (VI,  847),     Partuerthlp  in  pnrchue  of  landa. 

Approved  in  Beers  v,  Sharpe,  44  Or,  393,  75  Pac.  719,  eotenant  ena- 
not  transfer  any  greater  interest  in  water  righta  appurtenant  to  es- 
tate than  own  interest. 

«  Wall.  318-327, 18  L.  810,  EX  PABTE  UcCABDLE. 

Syl.  1  (YI,  848).    Habeas  eorpns  by  federal  courta. 

Approved  in  West  Tirginia  v.  Laing,  133  Fed.  891,  W  C.  C.  A.  617, 
upholding  release  on  babeaa  eorpos  where  member  of  pusse  amirting 
in  arrest  of  one  indicted  in  federal  court  arrested  under  state  proeesa 
for  mnrder;  State  T.  Van  Huae,  120  Wis.  21,  97  N.  W.  BOS,  arguendo. 

«  Wall.  355-363,  IS  L.  810,  MAS8INA  t.  CATAZOO. 

Byl.  9  (VI,  8S3).    Bills  of  exceptions  must  ba  aigned. 

Approved  in  Woods  v.  Beaton,  2  Alaaka,  3,  where  trial  Judge,  t» 
whom  bill  of  exceptions  waa  presented,  left  bench  without  signing  it, 
kia  sQceesBor  cannot  sign  it. 

«  WalL  363-382,  18  L.  863,  QRISAB  r.  UeDOWBLL. 

Syl.  3  (VI,  S54).    Pueblo's  claim  imperfect  till  lands  assigned. 

Approved  in  Bowden  v.  San  Francisco,  199  U.  8.  600,  50  L.  328,  2S 
Sup.  Ct.  748,  following  rule;  Wallace  v.  Adams,  143  Fed.  724,  arguendo. 

8yl.  12  (VI,  65S).     Confirmation  of  land  grant  dates  back. 

Approved  in  United  States  v.  Anderson,  194  U.  8.  399,  48  L.  1039, 
24  Bap.  Ct  718,  government  cannot,  bb  against  grantees  of  lands 
within  indemnity  limits  of  railroad  grant,  retain  sums  collected  for 
removal  of  stone  between  selection  and  approval  of  selection;  Peyton 
V.  Desmond,  129  Fed.  12,  63  C.  C.  A.  651,  homestead  patentee  may  re- 
cover value  of  timber  wrongfully  cut  after  initiation  of  claim  and 
prior  to  issuance  of  patent;  Florida  Town  Imp.  Co.  v.  Bigalsky,  44 
Fla.  776,  33  So.  451,  President  could  in  1S42  and  1849,  by  executive 
order,  without  special  congressional  authorization,  reserve  part  of 
public  domain  on  Amelia  Island  for  military  reservation. 

SyL  13  (VI,  856).     President  may  reserve  public  lands. 

Approved  in  United  States  v.  Tully,  140  Fed.  901,  reciting  history  of 
Ft.  Missoula  Uilitary  Beservation;  Qibson  v.  Anderson,  131  Fed.  41. 
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65  C.  C.  A.  877,  President  ma^  reserre  portion  of  unoccupied  pnblie 
landa  fox  Indian  TeBervation,  not witbatan ding  Rev.  St.,  3  2319,  relat- 
ing to  mineral  deposits  on  public  lands;  Crawford  v.  Bnrr,  E  Alaska, 
36,  argnendo. 

SyL  li  (VI,  85S).    Suit  against  officer  as  suit  against  gorernment. 

Approred  in  Wadsworth  y.  Boyteo,  143  Fed.  780,  denying  federal 
jurisdiction  over  snit  to  enjoin  Indian  agent  Jrom  obstructing  com- 
plainant from  prospecting  on  government  lands;  O'Beiliy  De  Camara 
T.  Brooke,  13S  Fed.  388,  opbolding  right  of  action  against  military 
governor  of  Cuba  for  tort  committed  in  official  capacity  against  indi- 
vidual in  eonrse  of  civil  administration.    See  108  Am.  St.  Bep.  S39, 

S  Wall.  885^08,  18  L.  830,  UNITED  STATES  v.  HAETWELL. 

87I.  1  (TI,  857).    Office  defined. 

Approved  in  Smith  v.  Tan  Buren  Co.,  185  Iowa,  457,  101  N.  W.  187, 
eonitmiiig  Code,  j  441,  relating  to  selection  of  official  newspaper  by 
■upervisoTS;  State  v.  Thens,  114  La.  1104,  38  So.  873,  psTish  snperin- 
tendent  of  public  instruction  is  a  public  officer;  State  v.  UaTOney> 
191  Uo.  545,  SO  8.  W.  143,  judges  and  clerks  of  election  appointed] 
under  Lawa  1S03,  p.  170,  are  public  officers  holding  for  fixed  period;: 
Opinion  of  the  Justices,  73  N.  H.  082,  62  Atl.  B70,  notaries  public  are- 
public  officers;  Outbrie  Daily  Leader  v.  Cameron,  8  OU.  682,  41  Fac, 
636,  Sess.  Laws  1895,  p,  47  does  not  create  office  of  public  printer. 

SyL  t  (TI,  858).    Clerk  appointed  by  departmental  head  ia  officer. 

Approved  in  McGregor  v.  United  States,  IM  Fed.  196,  clerk  in 
Postofflee  Department  is  officer,^  indictable  under  Bev.  St.,  IS  1T81, 
1788,  prohibiting  officers  from  receiving  compensation  for  aiding  fn 
procuring  government  contract. 

Distinguished  in  United  States  v.  Schlierholz,  13T  Fed.  320,  688', 
683,  special  agent  of  Land  Department  appointed  under  appropriation 
act  of  June  4,  1807,  was  not  United  States  officer  within  meaning  of 
Bev.  St.,  i  5481,  relating  to  extortion;  United  States  v.  Cole,  130  Fed. 
619,  cashier  of  mint  appointed  under  Bev.  St.,  9  3504,  is  not  officer  of 
mint  within  Bev.  St.,  i  3606,  relating  to  custody  of  coin. 
.     Syl.  4  (YI,  859).     Penal  statutes  strictly  construed. 

Approved  in  Wadswortb  v.  Boyseu,  148  Fed.  776,  construing  36  Stat. 
1016,  ratifying  agreement  by  which  Shoshone  Indians  ceded  Wind 
Biver  Beservation;  United  States  v.  Greene,  146  Fed.  779,  constrning 
Ber.  St.,  S  549T,  relating  to  embezzlement  of  public  money;  Mclnerney 
*.  United  States,  143  Fed.  733,  original  application  of  alien  for  natural- 
icatlon  filed  in  federal  court,  together  with  record  of  proceedings 
thereon,  constitnte  record  within  Bev.  St.,  |  5403,  punishing  theft  of 
records;  State  v.  Woodward,  182  Mo.  407,  103  Am.  St.  Bep.  646,  SI 
B.  W.  862,  under  Bev.  St.  1899,  g  8043,  punishing. bribery  of  oi  air 
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tempt  to  bribe  jnrora,  orideDce  ihowing  propoMl  of  williiigiieM  to 
SiTe  bribe  »  lufficient;  State  v.  Heiterly,  18E  Uo.  27,  28,  103  Am.  St. 
£ep.  034,  81  8.  W.  6E8,  Bbt.  Bt.  1899,  |  1S4S,  prohibita  teacher  from 
eamallT'  knowiag  female  pupU  nnder  eighteen  at  any  time  during  ex- 
lateuee  of  relation  of  teacher  and  pnpil;  Choctaw  etc.  B.  B.  Co.  t. 
Alexander,  7  Okl  69S,  54  Pae.  422,  eonstming  Stat  1893,  p.  597,  e.  38, 
legulftting  prairie  Area. 

«  WalL  40S-41S,  18  L.  926,  BTABK  t.  STABBS. 

SyL  1  (TI,  800).  (Jnieting  title  hj  poiseaior  agaiut  adrena  elaim* 
mnt 

Approved  in  Sbewalter  t.  Lexington,  143  Fed.  166,  In  snit  to  qniat 
title  ngainit  street  improTement  eertifleatea  amounting  to  lew  than 
(2,000,  amount  of  eertiflotea  and  not  valne  of  land  conititntea  inbject 
■natter  of  action ;  diUBnting  opinion  in  Logon  t.  Ward,  58  W,  Va, 
378,  52  a  E.  403,  argoendo, 

Bj'l.  2  (VI,  801).     8oit  b7  poiBeeior  to  determine  ndTerie  elainu. 

AppTOTed  in  Foh  v.  Dam,  1  Alaalu,  346,  one  in  poHsiaion  of  lot 
on  pQblie  landi  and  naing  aame  for  purpoaea  of  trade  or  reaidence  may 
ane  to  qniat  title  thereto;  MacUe  v.  Qord,  45  Or.  232,  77  Fae.  744, 
appljing  mle  in  aoit  to  qniet  title  to  tide  landa. 

Diitingniihed  in  Ladd  r.  HUla,  44  Or.  227,  75  Fae.  142,  under  B.  * 
C.  Comp.,  I  516,  adminiatrator  maj  no  in  equity  'to  determine  adverao 


Sfl.  S  (VI,  803).     Patent  relatea  back  to  inception  of  righta. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  IT.  S. 
33S,  50  L.  505,  26  Sup.  Ct  282,  porehaaer  from  patentees  for  valne 
withoDt  notice  of  entryman'a  fraud  ia  entitled  to  protection  as  bona 
dde  parehaser  nnder  Comp.  Bt.  1901,  p.  1545,  tbongh  lie  aeqaired  in- 
terest in  landa  under  eontraet  for  timber  before  patents  iasned; 
United  Statea  t.  Andemon,  191  V.  8.  399,  48  L.  1039,  24  Snp.  Ct. 
716,  government  cannot,  aa  againat  graulTE  of  landa  within  indem- 
nity limita  of  railroad  grant,  retain  anma  collected  for  removal  of 
stone  between  selection  and  npproval  of  seleetion;  Tegarden  v.  Le 
Marchel,  129  Fed.  490,  state  statute  giving  defendant  in  ejectment 
right  to  recover  value  of  improrementa  made  in  good  faith  nnder 
color  of  title  not  applicable  where  plaintiff  claim*  nnder  patent  ia-' 
aned  after  improvements  made;  Peyton  v.  Deamond,  129  Fed.  12,  63 
C  C.  A.  051,  patentee  nnder  homeatead  lawa  may  recover  valne  of 
timber  cot  between  initiation  of  claim  and  isenanee  of  patent; 
filnmer  T.  Iowa  B.  B.  Land  Co.,  129  Iowa,  38, 105  N.  W,  344,  aa 
Bgainat  railroad  entitled  to  land  under  grant,  limitations  ran  in  favor 
of  oconpant  under  timber  culture  act  from  time  occupant  enterg  nnder 
neeiver'a  receipt;  Flanagan  v.  Foraythe,  6  OU.  £30,  50  Pae.  165, 
landa  entered  for  homeatead  are  not  exempt  from  liability  for  debts 
after  Anal  proof  made  nnd  llnnl  eertifleatea  iaaaed;  Washington  Bonk 
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C«.  T.  Tonug,  110  Am.  St.  Bep.  OM,  29  Utah,  ISl,  80  Pm.  387,  whei* 
«Dtr7  of  pablic  land  was  made  in  land  o!Re»  on  faith  of  origiiiBl  gOT- 
eniinent  nirT«7,  patent  related  back  to  entry  and  wae  baud  on  ot' 
fginal  Murray;  Eneeland  v.  Eoiter,  40  Waah.  350,  82  Pae.  010,  1  L. 
B.  A.  (N,  S.)  745,  where  tide  lands  within  place  limite  of  grant  mr* 
veyed  and  identified  and  railroad  performed  all  conditions  prior  to 
admiuion  of  state,  railroad  entitled  to  land  thoagh  patent  ianiecl 
after  adoption  of  constitution. 

Distingoisbed  Id  dissenting  opinion  in  Kneeland  r.  Korter,  4tf 
Wash.  374,  S2  Pae.  013,  1  L.  B.  A.  (N.  8.)  745,  majoritjr  holding 
where  tide  lands  within  place  limits  of  railroad  grant  sarreTed  and 
identified  and  railroad  performed  all  conditions  prior  to  admiuion  of 
state,  railroad  entitled  to  land  tbongb  patent  issued  after  adoption 
of  constitution. 

SjL  7  (TI,  80S).    CoDstnietiT«  trusts — Compelling  conveyance. 
Approved  in  Kerns  t.  Lee,  142  Fed.  088,  and  Johnson  t.  PacU* 
Coast  8.  8.  Co.,  2  Alaska,  238,  both  following  rule. 

0  Wall.  458-481,  IB  L.  S09,  DOE,  LESBEE,  v.  CONSIDINE. 

Sj-L  2  (VI,  870).     Ueasnre  of  extent  and  duration  of  trusts. 

Approved  in  Brillbart  v.  Mish,  00  Hd.  458,  58  Atl.  31,  construing 
trust  deed,  for  grantor's  life,  by  owner  of  curtesy  in  land;  Angle  v. 
Marshall,  55  W.  Va.  080,  47  8.  E.  880,  construing  trust  deed  for  pur- 
pose of  managing  estate  as  power  of  attorney  revocable  irrespective 
of  provision  of  irrevoeability. 

SyL  e  (TI,  871).    Tested  remainder  defined. 

Approved  in  Areber  v.  Jacobs,  125  Iowa,  478,  481,  101  N.  W.  1»9, 
devise  to  daughter  for  life,  remainder  to  ber  children  or  grand- 
children, bat  if  there  be  none  then  to  testator's  son,  daughter  took 
life  estate  and  her  children  vested  remainder;  O'Day  v.  Meadows, 
104  Mo.  018,  02  8.  W.  645,  deed  conveying  land  to  wife  through  third 
person,  estate  to  commence  at  death  of  husband  and  continue  during 
wife's  life,  conveyed  vested  interest;  Curtis  v,  Zutavern,  07  Neb, 
104,  03  K.  W.  409,  quitclaim  deed  passes  reversionary  rights  in  land 
which  owner  holds  subject  to  dower  estate;  In  re  Kountz's  Estate, 
213  Pa.  307,  02  Atl.  IIOS,  3  L.  B.  A.  (N.  8.)  639,  nnder  will  provid- 
ing for  children  and  grandehildreo,  income  to  be  paid  to  them  for 
life,  and  for  division  among  grandchildren  after  death  of  children, 
grandchildren  took  contingent  remainder;  Bhode  Island  Hospital 
Trust  Co.  V.  Noyes,  20  B.  I.  320,  58  Atl.  1002,  under  will  giving  cer- 
tain part  of  income  to  sister  and  residue  to  grandson  until  he  should 
attain  certain  age,  and  if  he  should  die  before  such  age  then  incom* 
to  go  in  other  ways,  grandson  took  vested  interest  in  trust  fund. 
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AppTOTtd  in  Andenon  v.  Meiainger,  146  Ved.  939,  where  testator 
declared  that  if  either  of  two  lotia  died  without  descendanti,  suiriTor 
■hould  take  hia  estate,  and  if  inrrivor  bo  died  then  half  of  deced- 
ent'a  portion  and  baU  of  portion  taken  bf  iDrriToraliip  shoald  go  to 
testator'i  brothen  and  aiBten,  aons  toott  life  eitate;  Thomaa  t.  Caatle, 
76  Conn.  451,  G6  Atl.  855,  conatruing  will  giving  estate  In  tmit  for 
Bon,  who  may  nae  ineome  and  after  hia  death  to  others,  as  creating 
contingent  remainder. 

ayl.  18  {VI,  8731.     Vesting  of  devise  to  elasi  in  futuro.     . 

Approved  in  Taylor  v.  Stephens,  lOS  Ind.  205,  74  N.  E.  883,  con- 
atrniag  deviee  to  wife  for  life  and  at  her  death  to  tmtator's  ebil4r*ii 
at  giving  children  vested  remainder. 

«  Wall.  481-484,  18  L.  930,  WALKLKT  v.  CTTT  OF  MUSCATINE. 
SyL  1  (VI,  874).  Uandamni  to  compel  tax  to  pay  jndgmenL 
Approved  in  Uarra  ▼.  San  Jacinto  etc.  Irr.  Diet.,  131  Fed.  790, 
Applying  rule  where  regularly  organized  irrigation  district  issued 
bonds;  Anthony  v.  Barrow,  129  Fed.  789,  refusing  mandatory  injunc- 
tion requiring  state  officer  to  certify  nomination  of  certain  person  as 
congressional  candidate, 

6  WaU.  484-491,  18  L.  920,  UNITED  STATES  t.  ECEFOBD. 
Syl.  2  (TI,  875).    Circuit  court's  jurisdiction  limited. 
Approved  in  Kentucky  v.  Powers,  201  U.  8.  24,  50  L.  644,  26  Sup. 
Ct.  387,  denial  of  equal  civil  rights  in  summoning  or  impaneling  jurors 
does  not  give  right  of  removal  of  criminal  prosecution. 

Syl.  4  (VI,  876).    Setoff  against  United  States. 

Approved  in  United  States  v.  Gillies,  144  Fed.  991,  limitation  does 
not  run  against  action  on  claim  during  pendency  of  action  against 
claimant  in  which  such  claim  is  pleaded  as  setoff,  which  action  is  dis- 
continued by  plaintiff;  United  States  v.  Warren,  12  Okl.  36S,  71  Pae. 
690,  in  action  by  United  States,  defendant  may  set  off  demand'  to 
«itent  of  government's  claim. 

«  Wall.  492-494,  18  L.  931,  FOLEY  ▼.  SMITH. 

Syl.  1  (VI,  876).    Taker  of  overdue  note  subject  to  equities. 

Distinguished  in  Gardner  v.  Beacon  Trust  Co.,  190  Mass.  81,  79 
N.  E.  456,  2  L.  B.  A.  (N.  S.)  767,  where  transferee  of  overdue  note 
obtains  it  from  owner  by  fraud,  bona  fide  poreiiaaer  takes  U  free 
from  equity  of  original  owner. 
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•  Wan,  489-511, 18  L.  890,  OABDNEB  t.  THE  COLLECTOB, 
87L  1  (YI,  873).  ProBident  need  not  d&te  bill  on  signiii;. 
Approved  in  Quinn  ▼.  C&mbridge,  IBT  Ubm.  509,  73  N.  E.  661,  flft 

L.  B.  A.  311,  determining  when  UBOasment  for  betterments  must  b« 

made  nnder  Pub.  Bt.  1882,  e.  SI,  1  1,  providing  that  auessmeut  must 

be  made  within  two  ^ears  of  original  order, 

87L  3  (TI,  878).  Btatntes— EvideDca  to  determine  date  of  ap- 
proval or  ternu. 

Approved  in  In  re  Seaholm,  130  Fed.  145,  69  C.  C.  A.  142,  nnder 
-Comp.  St.  Supp.  1903,  p.  411,  amending  bankruptcy  act,  bankrupt 
«annot  proenre  diaeharge  on  own  application  where  witliin  blx  jreara 
he  has  been  granted  diieharge  in  voluntary  proceediDgai  Bogere  t. 
SUte,  72  Ark.  S07,  82  g.  W.  170,  holding  void  anti-gambling  act  of 
1901;  Ex  parte  Helton,  117  Ifo.  App.  619,  93  8.  W.  915,  construing 
IiawB  1905,  pp.  168,  169,  relating  to  game  protection. 

Limited  in  Sconten  v.  Whatcom,  33  Wash.  282,  74  Pac.  392,  nnder 
vtatntea  providing  for  coDBOlidation  of  citioB,  election  of  officers  may 
1>e  conducted  within  six  months  of  filing  result  of  election  with  Sec- 
retary of  State. 

T.    COUNCIL    OP 

Syl.  3  (VI,  881).    Uandamna  lies  to  compel  tax  levy. 

Distingniabed  in  State  v.  Board  of  Commrs.  of  Clinton  Co.,  162  Ind. 
<06,  70  N.  E.  984,  mandamoa  will  not  lie  to  compel  county  commis- 
aiouers  to  order  collection  of  railroad  aid  tax  which  it  had  been  en- 
joined from  enforcing,  • 

4  Wall.  532-542,  IB  L.  939,  HANQEB  v.  ABBOTT. 

Syl.  10  (VI,  886).    Limitation  did  not  run  during  BebellloB. 

Approved  in  Alice  E.  Min.  Co.  ▼.  Blanden,  136  Fed.  255,  holding  un- 
der Iowa  limitation  statute  note  sued  on  after  death  of  maker,  and 
at  earliest  possible  date  after  maker's  death,  not  barred. 

Distinguished  in  Patterson  v.  Safe  Deposit  etc.  Co.,  148  Fed.  790, 
where  action  commenced  in  District  of  Columbia  more  than  two  yeara 
after  accrual  was  pending  seven  years  later,  when  defendant  died 
in  Uaryland,  and  two  years  after  his  death  action  commenced  against 
«zecutor  in  Maryland,  plaintiff  guilty  of  laches.  • 

«  Wall.  S56-561,  18  L.  948,  INSUBANCE  CO.  ▼,  EALLOCE. 

Syl.  1  (VI,  890).    Process  most  have  seal. 

Distinguished  in  Leas  v.  Uerriman,  132  Fed.  518,  notlee  given  In 
conformity  with  Virginia  statute  authorizing  judgment  OU  motioft 
after  notice  need  not  be  under  seal, 
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Bjt  8  (VI,  890).    Order  of  eale  void  without  teal. 

Approved  in  Eipp  V.  Bnrton,  29  Mont.  100,  101,  102,  101  Am.  81 
Bcp.  544,  74  Fkc.  86,  87,  63  L.  B.  A.  325,  execution  tjuaed  irithont 
teal  wu  validated  by  Act  of  March  8,  1899,  p.  145,  j  8,  withent 
amendment  by  the  court, 

<  WaU.  SOl-572,  18  L.  8H,  CANAL  CO.  r.  GOBDOH. 

ByL  2  (YI,  8B1).    Failure  t«  make  eontraet  paTmenti  aa  breach. 

Approved  in  Brock  v.  WiUiama,  16  Okl.  186,  88  Pae.  923,  where 
aabeoatractor  leqaests  original  contractor  to  have  arehitect  mak* 
eatimate  of  materiala  famiahed  and  labor  done,  and  make  paymenta 
aa  per  contract,  and  contraftor  faili  to  do  h,  former  nor  baudaman 
not  liable  for  abandoning  work. 

«  WalL  578-682,  IS  L.  791,  BOBEBTS  v.  OBAHAM. 

Bjl.  1  (VI,  892).    Special  damaget  mnrt  be  averred. 

Approved  in  Salt  River  ete.  Co.  t.  Hiekey,  4  Aria.  244,  30  Fac.  173, 
In  action  for  damagea  for  refneal  of  corporation  to  deliver  certiflcate 
of  atock  bought  from  it,  allegation  of  general  damages  is  sufficient; 
Thompson  v.  St.  Lonia  etc  By.  Co.,  Ill  Ho.  App.  47S,  86  S.  W.  468, 
functional  trouble  manifeeting  itself  in  woman  aevent^r  days  after 
aevere  blow,  caused  by  nervous  shock,  is  matter  of  special  damage 
whieh  must  be  specially  pleaded;  Friedman  v.  Pulitser  Pub.  Co.,  102 
Ifo.  App.  694,  77  8.  W.  343,  where  petition  for  libel  charged  gen- 
erally that  plaintiff  had  been  greatly  damaged  by  publication,  anc( 
claimed  aetnal  and  pnnitive  damagee,  evidence  that  plaintiff  had  been 
suspended  from  aaHciation  of  persona  engaged  in  hii  business  inad- 
missible. • 

Syl.  3  (VI,  893).    Objection  of  variance  not  Urst  raiaable  on  ap- 

Approved  in  Collot  T.  Eahner,  140  Fed.  830,  following  rule;  Preisa 
V.  Zitt,  148  Fed.  618,  applying  rule  in  action  for  broker 's  comnfissions; 
Chicago  ete.  By.  Co.  v.  Voelker,  129  Fed.  629,  65  C.  C.  A.  220,  7I> 
L.  K.  A.  2S4,  where,  in  action  for  wrongful  death  by  reason  of  de- 
fective coupler,  there  was  no  objection  to  evidence  to  interstate  ebar. 
aeter  of  shipment,  objection  to  instruction  applying  Comp,  St.  190], 
p.  3174,  not  availablo  on  appeal  where  exception  below  not  placed 
on  ground  that  petition  failed  to  aver  interstate  ehipment;  Black  v. 
Teeter,  1  Alaska,  G66,  applying  rule  in  ejectment. 

6  WaU.  694-611,  18  L.  897,  SOCIETY  FOB  SAVINGS  v.  COITE. 

SyL  8  (TI,  894).    Corporate  franchuea  are  legal  estates. 

Approved  in  dissenting  opinion  in  San  Francisco  Nat.  Bank  t. 
I}odge,  197  U.  S.  96,  49  L.  681,  85  Sup.  Ct.  334,  majority  holding  dis- 
crimination against  national  banka  results  from  taxation  of  national 
bank  ahares  under  Cal.  Pol.  Code,  gg  3S0S-3610,  at  market  value. 
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Ml  Notaa  on  U.  S.  Beporta.  6  WkD.  611-739 

'    Syl-  3  (VI,  894).    T&iation  of  corporate  franebuea — Exemption!. 

Approved  in  N«w  Toik  t.  Btat«  Board  of  Tax  Commn.,  199  U.  8. 
40,  lOS  Am.  St.  Bep.  701,  50  L.  76,  2S  Sup.  Ct  715,  franebise  tax 
tmpoaed  hj  I^awa  1809,  e.  712,  does  not  impair  obligation  of  grant 
•f  privilege  of  eperating  railway  in  New  York  on  pajrment  of  pei- 
eentage  of  euninga;  State  v.  Savage,  65  Neb.  747,  01  N.  W.  721,  etate 
board  of  equalitatton  in  aeBeBsme&t  of  railroad  and  telegraph  piop- 
ertiee  ahonld  inelade  valne  of  f  ranebUee. 

Syl.  4  (VI,  895).    Tax  on  depoaits— Not  property  tax. 

Approved  in  Ameriean  Smelting  etc.  Co.  v.  People,  34  Colo.  247,  82 
Pae.  533,  Sesa.  Lava  1902,  p.  73,  e.  3,  §  05,  impoaing  lieenae  tax  on 
foreign  corporationa,  doea  not  impoae  property  tax;  Levy  v.  State, 
161  Ind.  258,  68  N.  E.  175,  upbolding  Bnma'  Bev.  St.  1001,  §;  7231a, 
7231t,  prohibiting  baainees  by  transient  merchants  without  license. 

6  Wall.  611-632,  18  L.  907,  PBOTIDENT  INSTTTUTION  v.  UASSA- 
CHUSETTS. 

Syl.  4  (VI,  897).    SUte  Ux  on  bank  deposita. 

Approved  in  Attorney  General  v.  Electric  etc.  Battery  Co.,  188  Uaaa. 
240,  74  N.  E.  467,  npholding  Stat.  1003,  p.  490,  c  437,  J  75,  imposing 
exeiae  tax  on  foreign  corporationa  assessed  on  capital  stock. 

«  Wall.  632-641,  IS  L.  904,  HAMILTON  COUNTY  v.  UAS8A- 
CHUSETTS. 

Syl.  S  (VI,  890).     Corporate  franchise  are  taxable. 

Approved  in  Attorney  Qeneml  v.  Electric  etc.  Battery  Co.,  188 
UasB.  240,  74  N.  E.  467,  upholding  Stat.  1903,  p.  460,  e.  437,  g  75, 
imposing    excise    tax    on    foreign    corporationa    assessed    on    capital 

6  Wall.  642-719, 18  L.  950,  GAINES  v.  NEW  OBLEANa 
ByL  1  (VI,  900).    Conclusiveness  of  foreign  probate. 
Approved  in  Ward  ▼.  County  Commn.   Logan  Co.,  12  OU.  278,  TO 
Fac.  382,  probate  court  decree  admitting  will  to  probate  not  col- 
laterally attackable  in  ejectment  brought  by  heirs  to  disposseaa  dev- 
isee onder  will. 

e  Wall,  723739,  18  L.  967,  WILLIAMSON  v.  8IIYDAM. 

Syl.  2  (YI,  903).    Appointment  of  new  trustees  by  court. 

Approved  in  dissenting  opinion  in  Metcalfe  v.  Union  Trust  Co.,  181 
N.  Y.  54,  73  N.  E.  503,  majority  holding  where  will  established  trust 
fund  to  provide  income  for  wife  for  life  and  children,  assigned  all  in- 
terest in  remainder  to  her  and  she  then  released  to  herself  all  inter- 
est in  income,  trust  not  terminated  where  will  made  prior  to  Lawi 
1807,  p.  507,  e.  417,  §  3. 
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6  WkU.  747-7SB  Notei  on  n.  S.  BoporU.  iU 

6  Wall.  747,  7*8,  18  L.  847,  FLEMING  v.  80UTTEB. 

Syl.  I  (VI,  904).     Mortgages — Decree  for  instBllinent  payment!. 

Approved  in  Dancel  v.  Goodyear  Shoe  etc.  Co.,  137  Fed.  181,  equity 
decree  giving  judgment  on  contract  by  which  defendant  must  pay 
monthly  last  ailments,  not  all  of  which  are  dne,  may  provide  for  entry 
of  judgment  for  future  installmentB  u  they  fall  due. 

6  Wall.  748-750,  IB  L.  859,  BAILBOAD  CO  v.  CEAMBEBLAIN. 
Syl.  1  (VT,  904).    Citizenahip  in  ancillary  proceediogs. 
Approved  in  Ames  Bealty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  179, 

ISO,  in  Buit  to  protect  water  rights  against  other  appropriatora  of 
stream,  all  of  whom  are  citizeng  of  different  states  from  eomplainant, 
croBS-bille  by  aome  defendants  against  complainant  and  codefcndontl 
letting  up  priority  are  maintainable  irrespective  of  citizenship, 

fl  WaU.  752-756,  18  L.  8S5,  JAKES  v.  BAILBOAD  CO. 

8yl.  2  (VI,  908).  Purchase  of  corporate  property  at  foreclosure  by 
direetora. 

Approved  In  The  Telegraph  v.  Lee,  125  Iowa,  ZZ,  98  N.  W.  366,  where 
troBBurar  secretly  purchased  claim  against  eorporation  for  leas  than 
full  value,  and  then  aold  portion  to  favored  members,  and  then  secretly 
paid  himself  amooDt  of  claim  from  eorporation 's  fnnda,  he  ii  liable  to 
eorporation  for  profit. 

6  Wall.  756-759,  18  L.  973,  SMITH  r.  COCKHILL. 

8yl.  I  (VI,  906).     Adoption  of  state  pracUce. 

Approved  in  Jones  v.  Bogers,  85  Miss.  830,  3S  Bo.  745,  under  How. 
&  H.  Dig.,  p.  633,  S  17,  providing  that  salea  of  land  shall  be  at  court- 
house of  county,  execution  aale  by  marshal,  on  federal  judgment,  out- 
side at  county  where  land  attuated,  is  voii 
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Vn  WALLACE. 

7  Wall.  1-16,  19  L.  53,  GIBAED  t.  PHILADELPHIA. 

87].  2  (VI,  912).  Effect  of  change  on  rights  of  old  nmnle-:pslltr. 
Approved  in  Sebool  Cut.  No.  7S  t.  Capitol  Nat.  Bank,  7  Okl.  SO,  S* 
Pac.  311,  debts  incaned  hj  township  far  erection  of  ichoolhODSe,  pajr- 
tnent  of  teachers  and  for  support  of  separate  schools,  under  Laws  1890, 
c.  79,  art.  13,  are  eountj  and  not  township  debts;  City  of  Guthrie  t. 
Territory,  1  Okl.  202,  31  Pac.  194,  11  L,  B.  A.  418,  change  of  village 
corporation  into  city,  since  liability  of  village  for  debts  of  provisional 
organization  fixed  by  legislature,  does  relieve  city  succeeding  village 
from  liability  for  debts;  South  Carolina  Unt.  las.  Co.  v.  Price,  67 
8.  C.  210,  45  S.  E.  174,  where  name  of  insurance  company  changed  by 
legislature,  member  of  old  company  not  deprived  of  membership  ia 

T  Wall.  16-25,  19  L.  67,  BANKS  v.  NEW  TOBK  (NEW  TOBK  w. 
CONNELLY). 

8yL  i  (VI,  914).     8Ute  taxation  of  federal  obligations. 

Approved  in  dissenting  opinion  In  South  Carolina  v.  United  States, 
199  U.  S.  466,  50  L.  272,  26  Sup.  Ct.  110,  majority  holding  govern- 
ineDt  may  exact  revenue  license  from  dispensing  agents  of  state  con- 
trolling liquor  buBiness. 

Distinguished  in  Hibemia  Savings  etc.  80c.  t.  San  Francisco,  200 
IT.  a  313,  31S,  SO  L.  496,  497,  26  Sup.  Ct.  26S,  United  States  treas- 
ury cheeks  tor  interest  accrued  on  government  bonds  are  taxable  by 
states  in  hands  of  owner;  South  Carolina  v.  United  States,  190  U.  8. 
452,  50  L.  266,  26  Snp.  Ct.  110,  government  may  exact  internal  revft- 
nae  license  from  dispensing  agents  of  state  which  controls  U<)aor 
basinese. 

T  Wall.  26-31",  19  L.  60,  BANK  v.  SUPEBViaOKS. 

Syl.  1  (VI,  914).     SUte  tax  on  federal  obligations. 

Approved  !■  Hibemia  Savings  etc.  Soc.  v.  San  Franeiseo,  200  TT. 
&  314,  50  li.  496,  26  Sap.  Ct.  26S,  United  States  treasury  cheeks  for 
interest  aecmed  on  government  bonds  are  taxable  by  states  la  bands 
of  owner, 

1  WaU.  44-63,  19  L.  65,  INSUBANCE  GO.  t.  TWEED. 

8yL  1  (VI,  915).    Distinction  between  law  and  equity  prevatlo. 

Approved  in  Tootle  v.  Brown,  4  Okl.  615,  46  Pae.  551,  following 

nle;  National  Surety  Co.  v.  Cincinnati  etc.  By.  Co.,  145  Fed.  SS, 

I44S] 
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7  Waa  44-53  HotM  on  U.  &  Btporti.  44« 

where  sctton  at  law  ii  tried  withont  jnrj  and  only  general  flndiBg 
made  and  nltiinate  facta  not  agreed  upon,  and  no  exception!  taken 
to  mlin^,  DO  qaettions  are  reviewable;  York  v.  Wasbbam/lZQ  Fed. 
666,  S4  C.  C.  A.  132,  opinion  of  trial  judge  doea  not  become  ipeeial 
finding  of  ultimate  fact*  by  being  copied  into  Judgment  entry. 

Byl.  B  (TI,  919).    Inanranee — Proximate  and  remote  eanae. 

Approved  In  Kiver  Coal  Co.  v.  Cheionea  S.  8.  Co.,  148  Fed.  410, 
where,  because  of  strike  of  coal  miner*,  much  coal  imported  hj  many 
abipe,  cBuaing  delay  in  diteharge,  itrike  not  proximate  cause  of  de- 
lay within  charter  provision  exempting  charterer  from  demnrrage  OB 
acconat  of  delay  earned  by  strikes;  Qninette  v.  Bisso,  13S  Fed.  840, 
SB  C.  C.  A.  825,  one  entering  skiff  for  passage  across  river  daring 
fog  and  run  down  by  tag  and  drowned  not  eontributorily  negligent 
becauae  skiff  bad  no  fog  horn;  Texaa  k  P.  By.  Co.  v.  Coutonrie,  135 
Fed.  473,  OS  C.  0.  A.  1T7,  where  loss  alleged  to  have  been  eansed  by 
negligence  of  carrier  in  failing  to  protect  goods,  failure  to  specifically 
define  proximate  and  remote  eaases  not  error  where  jury  instructed 
that  defendant's  negligence  must  have  been  direct  cause  of  Ion; 
Empire  State  etc.  Co.  t.  Atchison  etc.  By.  Co.,  135  Fed.  141,  where 
carrier  waa  unable  to  deliver  cattle  owing  to  floods  and  put  tbem  in 
another  place  in  atockyards,  which  were  flooded  after  arrival  and 
cattle  changed  to  prevent  drowning,  and  many  died,  carrier  not  lia- 
ble; Jamagin  v.  Travelers'  Prot.  Assn.,  133  Fed.  S04,  895,  08  L.  B. 
A.  499,  66  C.  C.  A.  622,  where  it  was  alleged  that  deceased  died  from 
abot  fired  by  third  pemons  while  in  charge  of  ofBeers,  and  that  death 
caused  by  negligence  of  offleera  in  failing  to  protect  bim,  piozimat* 
eaoae  of  death  was  shot;  Fishbnm  v.  Burlington  etc.  By.  Col,  127 
Iowa,  497,  103  N.  W.  4ST,  where  railroad  snow  fence  negligently 
constructed  fell  and  injured  boy,  fact  that  earlier  in  day  boy  found 
panel  in  fence  down  and  lifted  it  in  place  not  independent  interven- 
ing cause  of  accident;  Oeorgetown  Tel.  Co.  v.  McCulloogb,  118  Ky. 
1B9,  111  Am.  St.  Bep.  294,  80  S.  W.  784,  where  defendant  rented  two 
rooms  in  building,  using  one  for  storing  materials,  and  owner  of 
building  employed  carpenter  to  build  partition  next  to  storeroom,  to 
do  which  dynamite  in  room  removed  by  carpenter  exploded,  injarying 
defendant's  employee,  defendant  not  liable;  Haley  v.  St.  Loais  Transit 
Co.,  179  Mo.  30,  77  S.  W.  731,  64  L.  B.  A.  2S5,  street-car  company  not 
liable  to  passenger  carried  beyond  destination  and  injured  by  .slip- 
ping on  sidewalk  while  returning  to  destination;  Shippers'  Compress 
etc.  Co.  V.  Davidson,  35  Tex.  Civ.  500,  80  S.  W.  1033,  where  defendant 
unlawfully  erected  gangway  in  street  and  plaintiff's  borse  frightened 
at  noise  of  defendant's  servant  in  running  down  gangway  with  truck, 
defendant  liable  for  consequent  injuries;  Snyder  v.  Phlladelpbla  Co., 
54  W.  Ta.  158,  102  Am.  St.  Bep.  941,  4B  8.  E.  369,  03  L.  B.  A.  896, 
where,  by  negligent  blowing  off  of  gas-well,  horses  frightened  and 
rein  breaks,  causing  driver  to  fall,  blowing  off  of  well  is  proxi- 
mate eauae  of  injury,  though  lein  wai  weak. 
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MB  Nous  oD  U.  S.  Beporta.  7  WaU.  S3-107 

7  W«U.  83-71,  19  L.  67,  THE  CHINA. 

87I.  1  (TI,  919).     CoUiaion— Compulsorr  pilot's  ncgliKenee. 

Approved  is  Tbe  Bnlte^,  138  F«d.  173,  tmhI  liabl*  for  tortioiu  Mt 
«f  lUkater  or  crew  in  delngiDg  Bnother  tssmI  with  Bteun  sod  bot 
-water,  though  committed  withont  antfaority  of  ownen;  The  Bobert 
Bickmers,  131  Fed.  042,  but  that  anchorage  of  ship  teleeted  b;  mas- 
ter of  tog  does  not  relieve  her  from  liability  tor  injury  to  another 
TOnel  against  which  she  drifted,  dne  to  fact  that  she  was  placed  too 
near  other  vessel;  The  Surprise,  129  Fed.  881,  64  G.  C.  A.  309,  p«r- 
■ODS  furnishing  wharfage  or  supplies  to  vessel  on  order  of  master 
have  lien  therefor,  thongh,  under  charter,  ebatterer  Is  bound  to  make 
all  disbursements  and  protect  vessel  from  liens. 


Sj'L  6  (VI,  921).     Nature  of  maritime  lien  for  collision. 

Approved  in  United  Btates  v.  Evans,  195  U.  B.  367,  49  L.  237,  25 
Snp.  Ct.  46,  ophotding  admiralty  jurisdiction  over  libel  against  ship 
for  collision  with  beacon  standing  in  channel  and  bnilt  on  piles;  The 
W.  Q.  Uason,  148  Fed.  917,  where  two  tugs  belonging  to  same  owner 
were  towing  ship,  leading  tng  directing  ship's  movements,  but  rear 
tag's  movements  directed  by  own  master,  rear  tng  not  liable  in  rem 
for  stranding  of  tow  through  fault  of  leading  tng. 

7  Wall.  71-81,  19  L.  101,  LANE  COUNTY  v.  OBEOON. 

SyL  7  (TT,  982).    Powers  reserved  to  states. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  8. 
348,  46  L.  705,  24  Sap.  Ct.  436,  apholding  enforcement  of  anti-trust 
act  by  federal  decree  enjoining  corporation  organiud  in  pursuance 
of  combination  of  stockholders  of  two  competing  interstate  railroads 
to  acquire  control  of  companies   from  exercising  such  control. 

r  and  subjects  of  taxation  for 

Approved  In  Oay  t.  Thomas,  5  OU.  10,  46  Pae.  S81,  upholding  Act 
1895,  providing  for  taxation  of  cattle  ranging  in  unorgauiasd  eouDtry 
in  eounty  to  which  country  is  attached  for  judicial  purposes. 

SyL  14  (TI,  924).    Debts  arising  on  contract — Taxation. 

Distinguished  in  In  re  Waller,  US  Fed.  887,  eounty  is  not  entitled 
to  priority  over  otber  creditors  tor  money  due  on  delinqneot  taxes 
under  Bankr.  Aet,  g  64b. 

7  Wall.  82-107,  IB  L.  42,  AUBOBA  CITT  t.  WEST. 

SyL  7  (TI,  926).     Judgment  must  be  final  to  work  estoppel. 

Approved  in  Spring  Talley  Coal  Co.  v.  Patting,  210  Dl.  347,  71 
N.  E.  373,  judgmsnt  of  reversal  and  granting  new  trial  and  subse- 
quent sitry  of  nonsuit  bf  trial  eenrt,  not  final  judgment  rsising  ssto^ 
psl  by  verdlot. 
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T  WaU.  B£-107  Notes  on  IT.  B.  BeporU.  MS 

BjL  12  (VI,  927).     Former  judgment  «a  IM  iidjodicata. 

Approved  in  Ajm  t.  Cone,  138  Fed.  781,  where  validity  of  claim 
of  petitioning  creditor  ia  put  in  iiane  by  bankrupt's  aniwer,  and  de- 
cided in  faror  of  creditor,  claim  cannot  again  be  contested  when  died 
for  allowance  before  referee;  Third  Nat.  Bank  t.  Atlantic  City,  130 
Fed.  754,  es  C.  C.  A..  177,  where  bill  to  eatabliah  right  to  fund,  eet- 
ting  out  grounds  of  right  and  alleging  it*  priority  was  taken  pro  con- 
fesBO,  decree  rendered  thereon  waa,  after  term,  eoncluaive  againet  de- 
faulting defendant  as  to  any  matters  which  might  l(pve  been  set  up 
in  answer;  Bew  v.  Independent  School  Sist.,  125  Iowa,  31,  106  Am. 
St.  Bep.  ZBZ,  BS  N.  W.  803,  federal  judgment  based  on  conclusion 
that  Bchool  district  is  estopped  by  recitals  in  bonds  from  setting  up 
certain  defenses  is  res  adjudicata  in  state  suit  between  same  parties 
involving  same  subject  matter. 

Syl.  14  (VI,  92S).    Jadgment  on  demurrer,  when  final. 

Approved  in  Frye  t.  Miloy,  54  W.  Va.  333,  46  8.  B.  139,  whers  hill 
to  S6t  aside  fraudulent  conveyance  before  creditor's  demand  is  due  ia 
dismissed,  decree  must  save  plaintifF  right  to  prosecute  other  proper 
suit  ia  respect  to  matters  complained  of  in  biU. 

Syl.  15  {VI,  92S).     Judgment  on  demurrer  as  res  adjudicata. 

Approved  in  Board  of  County  Commra.  v.  Cross,  12  N.  M.  77,  78 
Pac.  B16,  where,  on  snstaining  demurrer,  material  issues  had  to  be 
passed  on  and  plaintiff  did  not  amend  but  allowed  sntry  of  dis- 
missal, judgment  was  res  adjudicata. 

Syl.  IT  (VI,  928).    Judgment  on  demurrer  al  bar. 

Approved  in  Board  of  County  Commrs.  t.  Ctoh,  12  N.  U.  76,  73 
Pac.  616,  following  rule;  Lockhart  v.  Leeds,  12  N.  U.  167,  76  Fae. 
315,  Judgment  against  plaintifF  on  bUl  to  have  mine  location  declared 
void  for  fraud  and  collusion  of  defendants  and  violation  of  agree- 
ment to  locate  elaim  for  plaintiff,  bars  suit  to  have  property  declared 
to  be  held  in  trust  for  plaintiff. 

Syl.  21  (VI,  930).     Formei  judgment,  when  conclusive. 

Approved  in  Delaware  etc.  B.  Co.  v.  Kutter,  147  Fed.  59,  where  only 
defense  pleaded  in  action  for  money  due  under  contract  was  breach 
of  contract  by  plaintiff,  judgment  therein  ia  conclusive  only  on 
that  question  in  subsequent  suit  for  wrongful  termination  of  con- 
tract by  defendant;  Georgia  B.  B.  etc.  Co.  v.  Wright,  132  Fed.  B17, 
state  decision  that  railroad  charter  waa  contract  precluding  imposition 
of  tax  in  excess  of  certain  percentage  is  res  adjudicata  in  subsequent 
suit  for  taxes  for  other  year  under  different  statute;  Pratt  v.  Satliff, 
10  Okl.  174,  61  Pac.  525,  holding  decree  in  suit  to  enjoin  execution  on 
jadgment  alleged  to  be  void  as  res  adjudicata  in  replevin  against 
sheriff  holding  under  execution  on  judgment;  Moore  v.  Snowball,  98 
Tex.  24,  107  Am.  St.  Bep.  596,  81  S.  W.  8,  66  L.  B.  A.  T4S,  deetee  in 
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Note!  OB  n.  S.  B«porU.  T  WmlL  107-13» 

I  to  trj  title,  wher«  it  waa  alleged  tax  sals  void  for  want  of 
Miviee  and  becaase  propertj  said  in  bulk  not  tbb  adjndieata  in  suit  for 
reeoDTeyance,  alleging  invalidity  of  tax  sale  because  of  irreguUritie* 
cuDsing  property  to  be  sold  for  inadequate  price;  State  v.  McEldow- 
nej,  51  W.  Va.  702,  47  B.  £.  SS3,  decree  in  loit  aBsailing  tax  deed  for 
errore  and  iiregnlaritieB  in  eale  ia  not  rei  adjudieata  on  question  of 
power  to  aell  for  taxes. 

T  Wall.  107-113,  IB  L.  1S4,  DUBANT  t.  ESSEX  CO. 

SyL  2  (YI,  934).    Decree  of  diamiual  not  Itnal  decree. 

Approved  In  Bobineon  ▼.  American  Car  etc.  Co.,  142  Fed.  171,  de- 
cree of  diBmissal  without  prejndiee  of  bill  for  infringement  no  eatoppel 
in  qneition  of  validity  of  patent. 

7  Wall.  118-122,  18  L,  M,  COWLES  v.  MBBCBE  COUNTY. 

ByL  4  <TI,  938).    State  cannot  limit  federal  jnriadiction. 

Approved  in  Buber  Asphalt  etc.  Co.  v.  Horrig,  132  Fed.  949,  BSO, 
67  L.  S.  A.  761,  66  C.  C.  A.  S5,  Duluth  charter  which  provides  for  ap- 
peals from  allowance  or  rejection  of  city  claima  to  state  court,  and 
prohibits  payment  pending  appeals,  does  net  restrict  federal  eonrt 
jarisdiction  ever  claims. 

Distinguished  in  Parka  Co.  t.  City  of  Decatur,  138  Fed.  654,  munic- 
ipal corporation  not  being  soable  by  attachment  in  courts  of  another 
state,  snch  suit  is  not  removable. 

7  WaU.  122-131, 19  L.  12S,  NICHOIA  ▼.  UIOTED  STATES. 

Byl.  11  (VI,  MO).    Jadieial  review  of  revenue  department  mllng*. 

Approved  in  Cbrlstle-Street  Com.  Co.  ▼.  United  States,  136  Fed.  330, 
60  C.  C.  A.  404,  claim  for  bsek  internal  revenue  taxes  illegally  exacted 
may  be  enforced  by  action  directly  against  United  States;  Cornell 
Steamboat  Co.  t.  United  States,  130  Fed.  482,  and  United  States  v. 
Cornell  Steamboat  Co.,  202  U.  S.  105,  SO  L.  9B2,  26  Sup.  Ct.  648,  both 
upholding  district  court's  jurisdiction  over  suit  to  recover  from  United 
States  salvage  on  duties  paid  on  cargo  afterward  saved  from  fire  wlule 
in  possession  of  customs  officers. 

I  Wall.  132139,  10  L.  106,  LINCOLN  v.  CLAFLIN. 

Syl.  8  (VI,  942).    Evidence  of  coDtempomncous  frauda. 

Approved  in  Exchange  Bank  v.  Hosa,  149  Fed.  344,  in  action  for 
money  obtained  by  means  of  conspiracy  extending  over  long  period, 
evidence  of  similar  deceita  by  euhier  of  defendant  are  admiasible; 
Brooks  V.  United  States,  146  Fed.  231,  in  prosecution  for  using  mails  to 
defraud,  letters  other  than  those  laid  in  indictment  purporting  to  have 
been  written  by  defendants'  company  are  admissible;  Olson  v.  United 
States,  133  Fed.  854,  S7  C.  C.  A.  21,  under  indictment  for  conspiracy 
to  defraud  government  of  lands  by  illegal  entries,  evidence  that  de- 
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S7I.  10  (YI,  B44).    AUowtiDce  of  interat  at  l&w. 

Approved  in  Bl&ck  t.  Minneapolis  etc.  B.  S.  Co.,  I2S  Iowa,  S7,  9S 
N.  W.  986,  in  setian  against  railroad  for  bnrning  of  hay,  jury  may  add 
intereat  to  damages  sostained;  TJnion  Water  Power  Co.  v.  Lewiaton, 
101  Me.  5S0,  05  Atl.  74,  upholding  denial  of  interest  on  valoa  of  eacb 
year's  excess  of  water  drawn  by  city  is  excess  of  grant. 

t  Qnarailable  where  one  eor- 

Approved  in  Kansas  City  etc.  By.  Co.  t.  Pmnty,  133  Fed.  SI,  OS  C. 
C.  A.  163,  applying  principle  to  objection  to  charge  in  action  for  per- 
aonal  injuries  by  employaB. 

7  Wall.  139-lSB,  19  L.  109,  OBEEN  t.  VAN  BUSKIBE. 

SyL  7  (VI,  047).    Law  governing  sales  of  personalty. 

Approved  in  Beed  t.  Munn,  148  Fed.  748,  where  claimants  of  conflict- 
ing mining  locations  conveyed  to  trustee  to  adjust  controversy,  their 
equitable  interest  is  anbject  to  execution;  In  re  Qieene,  134  Fed.  13S, 
bankrupt's  chattel  mortgage  duly  recorded  in  state  where  property  lo- 
cated is  valid  aa  against  creditors,  though  not  recorded  in  state  of 
residence  of  mortgagor  and  mortgagee;  In  re  Brannock,  131  Fed.  820, 
under  Iowa  Code,  g  2906,  chattel  mortgage  on  property  in  mortgagor's 
posaesiion  in  county  where  he  I*  at  work  and  in  wbieb  he  actually  re- 
sides while  at  work,  is  properly  recorded  in  tocb  connty,  though  resi- 
dence there  only  temporary;  Smead  v.  Chandler,  Tl  Ark.  511,  76  B.  W. 
106S,  65  L.  B.  A.  353,  applying  rule  to  trust  deed  executed  by  Mis- 
aouri  corporation  in  that  state  and  aisigning  property  ior  benellt  of 
creditors;  Cooper  v.  Philadelphia  Worsted  Co.  (Lees  t.  Harding  etc. 
Co.},  68  N.  J.  Eq.  629,  60  Atl.  355,  where  contract  with  reference  to 
title  of  goods  situated  in  another  state  is  there  made  between  resident 
thereof  and  New  Jersey  corporation,  to  be  there  performed.  It  is  gov- 
erned, as  to  its  effect,  by  laws  of  that  state;  Qreenville  Nat.  Bank  v. 
Evans-8nyder-Bnel  Co.,  9  Okl.  370,  60  Pac.  254,  chattel  mortgage  duly 
filed  according  to  laws  of  state  wherein  property  situated  is  superior  to 
fights  of  one  attaching  property  after  its  removal  to  this  territory 
tbough  mortgage  not  recorded. 

Distinguished  in  Studebaker  Bros.  Co.  v.  Man,  14  Wyo.  78,  82  Pac. 
6,  where  vendee  in  conditional  sale  removes  property  to  another  stats 
withont  consent  of  vendor,  latter  may  enforce  lien  against  subsequent 
bona  flds  purchasers,  witboat  complying  with  registration  laws  of  ether 
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7  W«U.  ISS-IOS,  19  L.  129,  THE  SIBEN. 

SjL  5  (VI,  958).    Damagu  for  eoUUion  enforceable  In  lem. 

ApproTed  in  Tha  John  HcCraken,  145  Fed.  707,  708,  vessels  owned 
tj  port  of  Portland  nsed  bj  it  in  its  work  are  not  seiuble  bj 
United  Statea  in  admiralty  snit  in  rem  to  lecoTer  damagea  for  mari- 
timo  tart. 

8^1.  12  (VI,  952).    Oovetninent 's  transfer  subject  to  mortgaga. 

Approved  in  Walker  ▼.  United  Statea,  139  Fed.  413,  denjing  right 
«f  gOTemment  yeara  after  expiration  of  term  of  office  to  recover 
snmj  paid  marshal,  who  ha*  is  good  faith  rendered  accounts  for 
■erTieei  of  deputies  which  hare  been  paid;  United  States  v.  War- 
Ten,  12  Okl.  305,  71  Pae.  Q90,  where  government  sues,  defendant  has 
setoff  to  extent  of  demand. 

T  Wan.  188-195,  19  L.  35,  OOBDON  ▼.  UNITED  STATES. 

ByL  8  (VI,  957).    Arbitrator  defined. 

Approved  In  Levin  v.  Northweatem  Nat.  laa.  Co.,  149  IML  77, 
Award  of  arbitrBtora  in  federal  action  at  law  on  inanranee  polic7  la 
saimpeaehable  for  fraud  or  miscondnet  of  arbitrators. 


Approved  In  United  StatM  T.  Forsman,  S  OU.  257,  48  Pae.  98, 
ane  sning  government  in  territoTial  court  for  recovery  of  moaej 
paid  for  land  entry  on  which  pstent  erroneonsly  aDowed  and  afterward 
canceled,  need  not  show  mrrender  of  duplicate  receipt  to  Secretar; 
«f  Interior  nor  ezocntion  of  relinquishment  of  claim  to  land, 

7  Wan.  196-205,  19  L.  113,  THE  OBACE  GIBDLEB, 

ByL  6  (TI,  958).    Inevitable  accident  defined. 

Approved  in  The  Jumna,  149  Fed.  172,  applying  mie  to  eolUalon 
between  tow  and  steamer  and  between  tow  and  pier. 

1  Wall.  B05-218,  19  L.  184,  BBOWN  t.  PIEBCE. 

Byl.  7  (VI,  960).    What  is  dnreea  warranting  setting  deed  arida. 

Approved  in  Bnmea  v.  Bnmea,  132  Fed.  493,  where  surviving  brother 
nnd  partner  on  opposition  to  proposed  formation  of  corporation  and 
division  of  stock  threatened  to  administer  on  estate  aa  snrviving 
partner,  settlement  as  he  proposed  not  void  for  duress;  First  Nat. 
Bank  v.  Sargent,  SS  Neb.  601,  Bl  N.  W.  997,  99  L.  B.  A.  296,  where 
one  in  financial  distress  and  indebted  to  bank  conveyed  land  by 
Absolute  deed  as  secnrity  and  thereafter  procured  parchnaer  but 
bank  retnsed  to  consent  to  sale  or  release  it*  interest  onleta  given 
large  benna,  bono*  roeoverable  by  debtor. 
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Bjrl.  13  (VI,  9Q1).     Priority  of  jadgment  lien. 

Approved  i&  Lewii  v.  Atherton,  5  OU.  H,  4T  Pkc.  I0T2,  under 
St&t.  1893,  &  21,  j  13,  district  court  Jadgment  Hgninat  on«  seiwd 
of  realty  and  la  whom  title  appears  of  record,  ia  lien  on  propertj, 
though  be  bad  previonsly  coDToyed  realty  to  another, 

7  Wall.  219-E28,  19  L.  158,  8ILVEH  t,  LADD. 
SjL  S  (VI,  963).    Eqoitable  relief  where  patent  to  wrong  p«r- 

Approved  in  Johnson  t.  Pacific  Coast  S.  8.  Co.,  8  Alaska,  238,  and 
Smith  T.  Love,  49  Pla.  239,  38  So.  379,  both  following  rale;  Eerw 
V.  Lee,  142  Fed.  988,  arguendo. 

7  WaU.  229-258,  19  L.  141,  BEONSON  v.  E0DE8. 

Sjl.  3  (VI,  965).     Pajinent  of  money  defined. 

Approved  in  Oneida  Co,  t.  Tibblts,  125  Wis.  15,  102  N.  W.  8M, 
certificates  issued  in  payment  of  expenses  of  reviewing  eonnty  equali- 
cation  are  not  receivable  for  taxes. 

7  Wall.  258-262,  19  L.  149,  BUTLEB  ▼.  HOBWITZ. 

Byl.  S  {VI,  968).    Uedinm  of  payment — Contracts. 

Approved  In  San  Joan  t.  St.  John's  Qaa  Co.,  1S5  IT.  S.  520,  49  Ii. 
304,  25  Sup.  Ct.  108,  determining  medium  of  payment  under  con- 
tract for  street  lighting  in  Porto  Bioo. 


Syl.  2  (VI,  970).     Tax  on  security  and  on  debtor  distinguisbed. 
Approved  in  Mosely  v.  State,  115  Tenn.  57,  8S  S.  W.  716,  interest 
oa  governnieat  bonds  not  taxable  as  income. 

SyL  3  (VI,  970).    Tax  on  eorporate  property  in  other  state. 

Approved  in  Uoion  etc.  Transit  Co.  t.  Kentucky,  199  U.  S.  202, 
60  L.  153,  £6  Sup.  Ct  36,  assessment  Doder  Ky.  St.,  §  4020,  on  roll- 
ing stock  permanently  located  is  other  state  denies  due  process  t* 
Kentucky  railroad. 

7  Wall.  272-290,  19  L.  74,  ST.  PAUL  ETC.  B.  B.  CO.  v.  SCHDB- 
MBIB. 

Syl.  4  (VI,  972).    Ueander  lines  not  boundary  lines. 

Approved  in  Johnson  v.  Hurst,  10  Idaho,  319,  321,  77  Pac.  788,  7S9, 
foUowing  rule;  Wbitaker  v.  McBride,  197  U.  S.  512,  49  L.  861,  29 
Sap.  Ct.  530,  patentee  of  government  lands  bordering  on  stream  owns 
island  on  bis  side  of  center;  Peoria  v.  Central  Nat.  Bank,  224  Dl. 
52,  79  N.  E.  298,  applying  rnle  where  city  claimed  land  as  street; 
IfcBride  v.  Steinweden,  72  Kan.  615,  83  Pac.  824,  approving  defini' 
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tion  of  "iriand";  Sherwin  t.  Bitzer,  97  Uidd.  255,  106  N.  W.  1047, 
transfer  of  govcrament  lot  abutting  on  lake  hy  number  according  to 
survey  eonTeji  all  lantl  which  has  become  part  of  lot  by  recession 
of  lake;  Kleven  v.  Gaoderson,  95  Minn.  251,  104  N,  W,  6,  applying 
rule  where  meander  corners  of  government  survey  lost;  Webber  v. 
Axtell,  94  Minn.  379,  102  N.  W.  918,  patentea  of  meandered  loU 
entitled  to  island  in  lake  which  later  w&s  connected  with  lots  bf 
sandbar,  though  island  patented  to  another. 

Distingnished  in  Alaska  Qold  Mining  Co.  ▼.  Barbridgo,  1  Alaska, 
324,  325,  locator  of  mining  claim  cannot  include  in  claim  mineral 
lands  that  may  extend  under  the  sea  below  high'irater  mark, 

Syl.  8  (VI,  075).    Title  of  riparian  owner  in  stream. 

Approved  in  Prandni   v.  Layland,  120  Wis.  82,  97  N.  W.  508, 
riparian  proprietor   on   navigable  stream  owns  unsurvoyed  island  en 
his   side   of  ordinary  high-water  mark. 
■     ayl,  9   (VI,  976).     Biparian  owner's  rights  to  wfharf  out 

Approved  in  UniUd  States  v.  Both,  2  Alaska,  262,  homestead  en- 
try on  lands  abntting  navigable  gtream  gives  entryman  exclusive 
right  to  use  and  occupation  of  shore  land  between  high  and  low 
water  mark  as  against  trespasser. 

Distinguished  in  Sutter  v.  Heckman,  1  Alaska,  99,  owner  of  up- 
lands bordering  on  sea  has  no  eiclnsive  right  to  flsh  along  tide  flats. 

Syl.  11   (VI,  978).    City's  title  in  streets. 

Approved  in  Biverside  ▼.  UaoLain,  210  III.  321,  102  Am.  St.  Bep. 
164,  71  N.  E.  413,  65  L.  B.  A.  288,  determining  that  city  had  ae- 
eepted  dedication  as  park  of  land  which  had  been  so  platted  prior 
to  incorporation. 

<VI,  972.)  Miscellaneous.  Cited  in  Minnesota  Canal  etc.  Co.  v. 
Koochiching  Co.,  97  Minn.  440,  107  N.  W.  409,  defining  navigable 
stream. 

7  Wall.  290-295,  19  L.  190,  MEAD  v.  BALLABD. 

Syl.  1   (VI,  979).     Conveyance  on  condition  that  building  erected. 

Approved  in  Bannels  v.  Bowe,  146  Fed.  300,  conveyance  on  condi- 
tion of  building  of  railroad  within  three  years  is  on  condition  sub- 
sequent; State  ▼.  Irvine,  14  Wyo.  3S6,  84  Fac.  105,  where  state  in- 
corporated agricnitaral  college,  which  was  public  corporation,  fact 
that  property  thereafter  given  in  trust  for  it  did  not  preclude  re- 
peal of  incorporation  act. 

Syl.  4  (VI,  9S0).  Deeds — "Permanent"  in  condition  subsequent 
defined. 

Approved  in  Union  Stockyards  Co.  v.  Nashville  Pack.  Co.,  140 
T«d.  706,  applying  rule  where  land  deed  for   erection  of  packing- 


sdbvGoOgIc 


f  WalL  200  327  NotM  on  n.  B.  Beporti.  461 

honM  whicli  was  built  but  subMqaently  KbKndoned;  Imeu  ▼.  New 
York  oto.  B.  Co.,  130  Fed.  138,  04  C.  C.  A..  638,  where,  in  eoiudderB- 
tion  of  giant  of  land  to  Tillage  for  roadway,  Tailroad  when  it 
changed  its  depot  was  to  make  entTaneei  to  depot  grounds,  whioh 
it  did,  bat  theieaftei  Tillage  changed  grade  of  avenoe  m  that  en- 
trance was  obstmcted,  railroad  not  liable  for  not  eontinoing  entraneeo. 

r  Wan.  299-300,  19  L.  40,  DUBT  r.  CB0S3. 

87I.  4  (VI,  QSO).    Corporate  directors  act  for  benefit  of  oU. 

Approved  In  In  re  Castle  Braid  Co.,  145  Fed.  230,  231,  23S,  up- 
holding contract  between  eorpoTatian  and  diiectors  for  parehase  of 
latter '■  ahares  of  stock  in  order  to  settle  disputes  and  terminate 
litigation;  Bums  t.  Cooper,  140  Fed.  277,  applying  role  where 
gnardian  sold  ward's  property  under  order  of  eonrt,  for  porpose  of 
having  title  transferred  to  himself;  City  Nat.  Bank  v.  Qoahen  eto. 
UUls  Co.,  as  Ind.  App.  57ft,  Oft  N.  E.  211,  applying  role  where  di- 
rector of  Insolvent  resigned  after  it  bad  been  agreed  that  he  should 
resign  and  have  a  preference;  Attalla  Iron  Ore  Co.  v.  Virginia  etc. 
Coke  Co.,  Ill  Tenn.  536,  77  8.  W.  770,  where  managing  offleen  of 
corporation  formed  secret  agreement  with  another  to  form  new  cor- 
poration in  which  officials  were  to  have  controlling  interest,  and 
then  they  entered  into  contract  with  new  corporation  on  behalf 
of  old,  latter  could  annul  eontraet. 

Distinguished  in  Beach  v.  MeKinnon,  14B  Fed.  73B,  bill  by  i»> 
ceiver  of  insolvent  corporation  against  director  for  aeconating  as 
to  notes  alleged  to  have  been  traDSferred  from  corporation  to  de- 
fendant  Is  inanfficient  where  it  does  not  allege  transfer  was  frand- 

7  Wall.  306-313,  1ft  L.  91,  EDMONDSON  v.  BLOOMSHIBB. 

Syl.  S   (TI,  ftSS).    Bond  unnecessary  to  constitute  appeal. 

Approved  in  In  re  T.  K  Hill  Co.,  148  Fed.  633,  834,  neither  eitatloD 
nor  bond  are  jurisdictional  requisite  to  bankruptcy  appeaL 

7  Wall.  310-320,  19  L.  192,  BOTD  v.  U09G8. 

Syl.  2  (VT,  9S4).     Carrier  may  refuse  goods  Injurious  to  others. 

Approved  In  Birt  v.  Hardie,  132  Fed.  00,  upholding  refusal  of  load 
of  flour  where  master  had  previonsly  loaded  kerosene  and  feared 
damage  to  flour. 

T  Wall.  321-327,  18  L.  228,  TWITCHELL  v.  THE  COMMON- 
WEALTH. 

^L  9   (TI,  965).     Fifth   ameadment  not  limitation  on  states. 

Approved  in  Ex  parte  Munn,  140  Fed.  763,  federal  court  cannot, 
on  habeas  corpus,  release  witness  imprisoned  for  refusing  to  answer 
qoestions   OS   ground   that    answers    might    incriminate    him;    In    r* 


sdbvGoOgIc 


45S  NotM  on  U.  a  BeportB.  7  Wall.  327-38« 

Briggi,  135  N.  C.  121,  47  9.  E.  IM,  upholding  Code,  i  1215,  eom- 
pelling  testivoii;  bjr  gamblen;  State  v.  Fattenon,  134  N,  C.  618, 
47  S.  E.  810,  apholding  Laws  1003,  p.  472,  c  340,  f  2,  providing  that 
any  place  to  which  liquor  shall  b«  ihipped  for  deliver)'  to  purohiaei 
■hall  be  deemed  place  of  Bale, 

7  WaU.  327-331,  10  L.  08,  TYLEE  t.  B08T0M. 
Syl.  2  (VI,  088).    Patent  for  new  ebemieal  combination — DeBcrlp- 

Approved  in  Fand  t.  Battle  Ib.  Paper  Co.,  138  Fed.  S3,  TO  C.  C. 
A.  474,  Panzl  patent  No.  644,367,  claiuiB  1  and  2,  for  composition  of 
material  for  lining  pnlp  digesterB,  la  void  for  failare  to  apecify  pro- 
portions  of  ingredients. 

S7I.  4  (TI,  988).    Patent»— "Equivalents"  defined. 

Approved  in  Chadeloid  Chemical  Co.  v.  De  Bonde  Co.,  146  Fed.  908, 
mbBtitatioD  of  acetone  for  alcohol  in  paint  remover  is  use  of  cbem. 
ical  equivalent. 

T  WaU.  347-354, 19  L.  62,  GAINES  v.  THOMPSON. 

87I.  1  (VI,  991).    UandamuB  to  control  discretionary  aetion. 

Approved  in  Adams  v.  Couch,  1  OU.  34,  26  Pac  lOlS,  following 
rale;  Bates  etc.  Co.  v.  Payne,  104  V.  8.  109,  48  L.  805,  24  Sop.  Ct. 
595,  refusing  to  enjoin  poBtmaster  general  for  refusing  to  admit  to 
periodical  to  mails  as  second-class  matter;  Barnes  v.  Wilson  Co. 
Commn.,  135  N.  C.  39/  47  S.  E.  741,  refusing  to  mandamus  commis- 
sioners to  issne  liquor  licenae;  Wilboorne  v.  Baldwin,  5  Okl.  272, 
275,  47  Pac.  1048,  denying  injunction  on  application  of  homesteader 
where  Interior  Department  has  decided  that  Indian  lands  are  not 
open  to  settlement;  Fitsgerald  v.  Keith,  G  OkL  263,  48  Pac.  Ill,  ter- 
ritorial conrts  cannot  review  aetion  of  Interior  Department  in  dis- 
posing of  public  domain  until  title  has  passed  from  government; 
Laramie  Nat.  Bank  v.  SteinhofF,  11  Wyo.  307,  71  Pac.  994,  where  no 
patent  issned  on  certificate  of  purehaee,  court  cannot  determine  title 
between  holder  of  certificate  and  claimant  under  entry;  dissenting 
opinion  in  Sproat  v.  Durland,  S  Okl.  52,  35  Pac.  886,  majority  grant- 
ing injunction  on  application  of  homesteader  against  adverse  claim- 
ant interfering  with  posseseion,  though  eonteat  pending  in  Land 
I>epartmenL 

7  Wall.  364-386,  19  L.  214,  EZ  PASTE  BBADLB?. 

Byl.  6  (VI,  995).    Power  to  punish  attorneys  for  miscondnet. 

Approved  in  State  v.  Hosher,  128  Iowa,  86,  103  N.  W.  107,  trial 
court  as  authorized  by  statute  may  revoke  lieenee  of  attorney  though 
mpreme  eoort  has  ezelnaive  authority  to  admit. 
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87I.  9  (VI,  996).     Mandamai  to  inferior  conrta. 

Approved  in  State  t.  OraTei,  60  Neb.  S3,  92  N.  W.  146,  granting 
feandamua  to  vacate  injunction  granted  vrithont  jurisdiction. 

DiBtinguiahed  in  Smith  v.  Cannor,  98  Tex.  43S,  84  8.  W.  817,  dud- 
damui  to  inferior  eonit  cannot  be  aubatituted  for  appeal  in  eaaes 
•rhere  appeal  not  given. 

S;I.  12  (VI,  906).    Handamna  far  abnae  of  diacretion. 
See  OS  Anu  St.  Bep.  S99,  note. 

7  Wall.  386-392,  19  L.  257,  BIDDLE8BABGBB  ▼.  HAETPOBD  ma 
CO. 

Sjl.  1  (TI,  997).    lomitatioD  atatvtea  give  no  right  of  action. 

Approved  in  Lynchburg  etc.  Co.  v.  Travelera'  Ina.  Co.,  140  Fed. 
724,  coDdaet  of  iusarer  inducing  delay  in  bringing  Buit  bejrond  time 
limited  in  polic;^  i"  iiot  entire  annulment  of  limitation  elauae. 

S7I.  3   (VI,  907).     Shortening  limitationa  hj  contract. 

Approved  in  Mead  v.  Phoenix  Ina.  Co.,  fl8  Ean.  435,  75  Pae.  475, 
04  L.  B.  A.  79,  api^fing  role  where  minor's  hooae  destroyed  dnring 
minority  and  auit  on  policy  bionght  on  attainment  of  majority  but 
after  time  limited  in  policy. 

Syl.  4  (VI,  997).  Strict  compliance  with  inanianee  contract  re- 
quired. 

Approved  in  Johnson  t.  Maryland  Casualty^Co.,  73  N.  H.  261,  111 
Am.  St.  Bep.  610,  60  Atl.  1010,  delay  in  giving  notice  of  accident 
beyond  time  limit  prescribed  in  policy  bars  recovery  though  delay 
result  of  the  accident. 

Syl.  7   (VI,  998).    Insurance — Condition  fixing  time  to  aue  valid. 

Approved  in  Ward  v.  Pennsylvania  Fire  Ins.  Co.,  82  Mias.  129,  33 
80.  842,  following  rule;  Lynchburg  etc.  Mill  Co.  v.  Travelers'  Ins. 
Co.,  149  Fed.  OSS,  where  employer's  liability  policy  proTided  for  bar 
of  action  thirty  daya  after  accrual  of  right,  but  insurer  participated 
in  negotiations  for  settlement  for  more  than  ninety  daya  after  ex- 
piration of  limit,  limitatian  waived;  Luckenbach  v.  Home  Ins.  Co., 
142  Fed.  1026,  upholding  provision  in  marine  policy  limiting  time 
to  sue  tbereon  and  providing  that  if  action  brought  after  time  lim- 
ited, lapse  of  time  deemed  concluHive  of  invalidity  of  claim;  Spinba  v. 
Mutual  etc.  Life  Aaan.,  137  Fed.  170,  applying  rule  to  life  policy; 
Paul  T.  Fidelity  etc.  Co.,  186  Mass.  416,  IIH  Am.  St.  Bep.  694,  71 
N.  E.  802,  running  of  limitations  provided  for  in  policy  for  action 
thereon  not  atopped  by  injunction  against  action  tbereon,  iasned  , 
aft^r  limitation  commenced  to  run;  Fey  v.  I.  O.  O.  F.  Mnt.  L.  Ins. 
Soc,  120  Wis.  367,  98  N.  W.  209,  statute  extending  time  to  sue,  where 
person  entitled  to  sue  dies,  does  not  apply  to  inaurance  policy  limit- 
ing time  for  beneficiary  to  sue. 
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Denied  in  Union  etc.  Ina.  Co.  v.  Spinlw,  119  Kan.  267,  S3  8.  W.  B16, 
proviiion  in  life  policj  that  no  enit  shBiI  be  commenced  thereon 
after  l&pae  of  one  ^ear  from  death  is  void  where  statute  prascribeB 
fifteen  year  limitation. 

7  Wall.  393-416,  18  L.  117,  CHICAGO  ETC.  B.  E.  CO.  r.  HOWABD. 

SyL  1  (VI,  1000).    Corpoiate  aaeete  as  tru«t  fnnd  for  creditora. 

Approved  in  Ex  parte  Savinga  Bank  of  Bock  Hill,  73  8.  C.  396,  53 
S.  E.  615,  where  Hqnidating  bank  tnmecl  over  assete  to  another  bank, 
to  pay  ereditore,  and  be'fore  aettlament  liquidating  bank  became  in- 
•olvent  creditor,  former  had  prior  lien  on  aseeta  in  poESeBsian  of  re- 
ceiver of  latter  belonging  to  former  bank, 

DistiDguiihed  in  Anderson  v.  War  Eagle  eta.  Uin.  Co.,  8  Idaho,  801, 
72  Pac.  673,  fact  that   manager  and    Btockholder   in   corporation   be-    ■ 
came  manager  of  new  corporation,  which  pnTchased  all  stock  of  old 
company,  does  not  make  new  company  liable  for  debts  of  old. 

8yl.   6   (VI,   1002).     Corporation!  may  isBne  negotiable  paper. 

Approved  in  In  re  New  York  Car  Wheel  Works,  141  Fed.  435,  Dp- 
holding  validity  of  indorsement  by  corporation  of  notes  of  another 
corporation;  Hdelity  Tmst  Co.  v.  LouiBvUle  Oaa  Co.,  118  Ey.  598, 
111  Am.  St.  Bep.  302,  81  8.  W.  930,  where  corporation  authorized  to 
issne  bonds  for  half  million  it  may  guarantee  payment  of  million 
dollars  worth  of  bonds  sold  by  it  after  it  had  lawfully  acquired  them. 
See  111  Am.  8t.  Bep.  31E,  32S,  note. 

8yl.  8  (TI,  1003).    Estoppel  of  corporations  by  acts. 

See  111  Am.  St.  Bep.  382,  note. 

8yl.  12  (TI,  1003).     Necessary  parties  to  suit  against  corporation. 

Distinguished  in  Guardian  Trust  Co.  v.  Kansas  City  etc.  By.  Co., 
14S  Fed.  339,  342,  action  on  liability  of  foreclosure  purchaser  for 
mortgagor's  debt  under  reorgaoization  scheme  not  impeachment  of 
decree  in  ease  in  which  liability  not  litigated  in  foreclosure  suit. 

7  Wall.  416-425,  19  L.  186,  SHEETS  v.  SHELDON, 

8yl.  2   (VI,  1004).     Equitable  relief  against   ejectment  judgment. 
Approved,  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  816,  upholding 
equity  jurisdiction  over  suit  to  cancel  oil  and  gas  lease  where  work 
of   development  and  production   not   exercised   diligently. 

SyL  6  (VI,  1005).    Tenant's  repairs  at  landlord's  expense. 
Approved  in  American  Bonding  Co.  ▼.  PneUo  Inv.  Co.,  150  Fed. 
28,  following  nle. 

8yl.  7  (VI,  1005).  Tenant's  liability  for  rent  on  destruction  of 
premises. 

Approved  in  Stevens  v.  Wadleigh,  6  Arie.  94,  46  Pac.  7E,  6  Ariz. 
SST,  67  Pac  624,  where  owner  of  land  having  right  to  nse  water  for 
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irrigAtioD  eovenanta  to  defend  leue«  ot  land  ia  pcfteeable  poaseaiion^ 
failnre  to  deliver  water  does  not  relieve  from  pBjrmdnt  of  rsnt, 

7  Wifll.  425-433,  19  L.  EBO,  PATNE  v.  HOOK. 

SjL  2  (VI,  1006).    FedsTBl  eqnitj  not  limited  by  itatei. 

Approved  in  Carlson  v.  Sullivan,  140  Fed.  4TB,  eonstitational  pro- 
viaion  relating  to  jotj  triala  applies  to  anit  in  federal  court  in  terri- 
tor^  by  one  in  poBsesaion  ot  land  claiming  whole  title;  dinentiuj^ 
opinion  in  Uoore  t.  Fidelity  Tmit  Co.,  138  Fed.  lOOS,  maJDrity  deny- 
ing federal  juriedietian  over  gnit  by  distributee  under  will  for  ac- 
counting against  decedent 'a  surviving  partner,  who  was  executor  or 
Mtate  in  probate  in  state  court. 

Sjl.  4  (TI,  IDIO).  Equity  jorisdiction  to  compel  administrator  to 
aeeount. 

Distinguished  in  Thiol  Detective  etc.  Co.  v.  HcClure,  130  Fed.  5b,. 
69,  federal  court  has  no  equitable  jurisdiction  over  suit  by  creditor 
of  aatate  against  exeentor  for  aeeonuting. 

7  Wall,  433-448,  19  L.  95,  PACTFIC  INS.  CO.  v.  SOULE. 

fiyl.  1  (VI,  1011).    Congressional  powers  aa  to  taxation. 

Approved  in  UcCiay  v.  United  States,  I9S  IT.  S.  57,  49  L.  00,  t* 
Sap.  Ct.  769,  upholding  Comp.  St.  1901,  p.  2888,  |  8,  taxing  artificially 
colored  oleomargarine. 

7  WaU.  447-453,  19  L.  207,  WARD  v.  SMITH. 

ByL  S  (VI,  1014).    Agent  can  only  accept  money. 

Approved  in  Qowling  t,  American  Express  Co.,  102  Ho.  App.  37?^ 
76  8.  W.  713,  one  acepting  draft  in  payment  of  check  be  has  for 
collection  is  liable  where  draft  is  stopped  by  debtor's  order. 

7  WaU.  463-482,  19  L.  249,  UNITED  STATES  v.  ADAUa 
ByL  2  (VI,  1018),    Acceptance  of  amonnt  allowed  by  government. 
Approved  in  County  Commrs.  v.  Seawell,  8  Okl.  287,  41  Pac.  594, 

where  claim  against  county  is  allowed  in  part  and  warrant  drawn 

for  part  allowed  is  aeeepted,  recovery  on  diaallowed  part  of  claim  i» 

barred. 

7  Wall.  482-487,  19  L.  £78,  UNITED  STATES  v.  EIBBT. 

Syl.  1  (TI,  1019).     Obstructing  mails— Intent. 

Approved  in  United  States  v.  Fifty  Waltham  Watch  Movements^ 
139  Fed.  300,  where  on*  iutontioDally  failed  to  enter  goods  at  eustom- 
honse,  though  if  doly  imported  tbey  are  free  of  duty,  merehandise  1* 
forfeitable  under  Bev.  St.,  S  3082. 

By).  4  (VI,  1020).    Statutory  intent  govoma. 

Approved  in  Mottley  v.  Louisville  etc.  B.  Co.,  150  Fed.  411,  Aek 
of  1906,  prohibiting  free  passes,  did  not  invalidate  contract  made  i» 
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1871,  by  which  Cknin  «2Teed  to  giT«  pan  for  life  in  conaideiation 
of  ralsHe  of  dsmBgea;  Whitflsld  t.  Aetna  Life  Ina.  Co.,  144  iU. 
860,  eonatming  Bev,  St.  Ho.  1S99,  |  7896,  relating  to  niicide  of  in- 
tored  aa  defenae  to  action  on  policy;  United  Statei  ▼.  Ninety-nina 
Diamond!,  139  Fed.  90S,  2  L.  B.  A.  (N.  B.)  1S5,  one  having  right  of 
poneaaion  of  and  lien  on  gooda  for  duty  paid,  with  nption  to  pnr- 
ehaae,  ia  not  liable  nnder  Gomp.  St.  1901,  p.  1895,  S  9,  becauaa 
he  making  entij  aa  owner;  United  Shoe  M.  Co.  t.  Daplesiii  Shoe  M. 
Co.,  133  Fed,  933,  under  Comp.  St.  1901,  p.  C89,  patantjniit  againat  alien 
n)a]>  be  brought  in  any  diatrict  in  whiah  defendant  ia  found;  Carri- 
gan  T.  Btillwell,  99  Ue.  437,  S9  AtL  685,  68  L.  B.  A.  386,  Bev.  St., 
c.  28,  I  38,  requiring  flre-eaeapea  on  buildinga  where  preaence  of 
workmen  leqaired  above  flrat  floor,  doea  not  apply  to  ground  floor 
reatanrant,  whoaa  kitchen  ia  on  third  floor,  and  only  three  employed 
in  kitchen;  Uoody  t.  McKinsey,  73  8.  C.  440,  03  S.  E.  544,  where 
peraon  did  not  Toluntarily  lend  team  to  another  under  eircmnatancea 
whieh  ahould  have  led  him  to  believa  it  would  be  need  to  tranaport 
liquor  at  night,  team  not  liable  to  eonflacation  nader  Cr.  Code,  SM; 
Jaeobaon  t.  Haaaaefanaetti,  197  IT.  B.  30,  103  Am.  St.  Bep.  876,  49 
L.  OSS,  £5  Sup.  Ct,  358,  arguendo. 

7  WaU.  496-490,  IS  li.  £83,  KELLY  v.  OWEN. 

Syl.  1  (TI,  1022).     Uarriage  of  woman  to  citizen  makes  her  eltlaen. 

Approved  In  Hopkina  v.  Fachant,  130  Fed.  843,  6S  C.  C.  A.  1, 
marriage  of  alien  woman  to  citizen  pending  proceeding!  for  bar  de- 
portation eatitlea  her  to  diacharge  on  habeaa  corpui;  Potter  r.  Hall, 
11  Okl.  181,  05  Pae.  844,  widow  of  citlaen  who  made  homettead  entry 
ia  citizen,  and  may  acquire  land  under  Bev.  Bt.   U.  S.,  S  1994. 

7  WaU.  S06-5IS,  19  L.  M4,  EX  PASTE  HeCABDLE. 

SyL  2  (TI,  1024).    Federal  appeUate  jnriadiction  limited  by  aUtute. 

Approved  in  Jung  v.  Uyw,  11  N.  U.  389,  68  Pae.  936,  Lawa  1001, 
e.  82,  antborisLng  appeals  to  anpreme  court  from  interlocutary  ordera 
affecting  anbatantial  righta,  ia  void  as  conflicting  with  organic  act. 

SyL  S   (VI,  1025).     Where  jnriadiction  ceaaai  court  moat  diamiaa. 

Approved  in  United  Stataa  v.  Sena,  12  N.  M.  413,  414,  78  Pac.  61, 
62,  repeal  of  Lawa  1901,  p.  190,  c.  09,  deprived  (upreme  court  at 
jnriadietion  over  criminal  appeals  not  taken  during  term  at  whieh 
Jodgment  rendered. 

Diatingnisbed  in  disaeuting  opinion  in  United  Btatea  v.  Sena,  IS 
N.  U.  417,  78  Pae.  63,  majority  holding  repeal  of  Lawa  1901,  p. 
190,  0.  99,  deprived  supreme  court  of  jurisdiction  over  criminal  ap- 
peala  not   taken   during  term   at  whicb  judgment  rendered. 

SyL  0  (VI,  1027).    Bepeal  of  act  extending  jnriadiction. 
Approved  in  Sena  v.  United  SUtei,  147  Fed.  488,  where  defendant 
U  ariminal  cane  took  appeal  within  time  provided  by  atatnte,  repeal 
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of  auGh  Btatute  befoTc  hearing  ot  appenl  did  not  deprive  appellate 
court  of  juriadietion;  State  v.  Van  Huse,  120  Wii.  El,  97  N.  W.  505, 
Laws  1903,  p.  E31,  e.  160,  legalising  attempted  organization  of  Khool 

district,  not  void  as  retroacting  on  paat  contraveTay, 

7  Wall.  523-541,  19  L.  285,  RANDALL  t.  BEIOHAM. 

Sjl.  2  (VI,  1020).    Judicial  officera  not  liable  for  judicial  acta. 

Approved  in  United  Statea  v.  Bell,  135  Fed.  338,  68  C.  C.  A.  144, 
applying  rule  in  auit  for  damagea  agaioat  circuit  court  clerk  for  re- 
fuaal  to  iaaue  aummona  in  action  againet  atate  judge;  Kitcbe)  ▼. 
Oaleo,  1  Alaaka,  340,  juatiee  of  peace  acting  in  collusion  with  othera 
and  laauing  warrant  for  aireat  of  mine  owner  for  treapasa  on  own 
property,  so  that  mine  may  be  jumped,  ia  liable  to  civil  auit;  Corn- 
stock  V.  EagletoQ,  11  Okl.  492,  69  Fac.  957,  probate  judge  not  liable 
for  falae  imprisonment  for  iaauiag  commitment  on  judgment  in 
bastardy  proceeding;  Smith  v.  Jonea,  16  S.  D.  345,  92  N.  W.  1080, 
denying  right  of  action  against  jnatice  of  peace  for  issuing  warrant 
«D  defective  complaint. 

Syl.  3  (VI,  1030).    Uethod  of  disbarment  of  attorneys. 

Approved  in  In  re  Branch,  70  N.  3,  L.  S4S,  57  Atl.  435,  Act  April 
7,  1B03,  relieving  law  clerks  from  examination.  Is  void. 

Syl.  6   (VI,  1031).     Following   state  atatutory  conatmetion. 

Approved  in  City  of  Sioux  Falla  r.  Farmers'  Loan  etc.  Co.,  136 
Fed.  730,  69  C,  C.  A.  873,  applying  rule  with  reference  to  power  of 
city  to  increase  indebtedness  for  purpose  of  constructing  waterworks. 

7  Wall.  542-559,  19  L.  244,  COPPELL  ▼.  HALL. 

Syl.  10   (VI,  1033).     Hiegality  of  contract  cannot  be  waived. 

Approved  in  Fisher  t.  Hampton  Transportation  Co.,  136  llich.  223, 
9S  N.  W.  1014,  invalidity  of  contract  need  not  be  pleaded  where  com- 
plaint abows  contract  sued  on  is  against  public  policy;  McOnffin  ▼. 
Coyle,  16  Okl.  653,  85  Pac.  B55,  in  action  on  note,  where  language  of 
note  and  all  evidence  shows  it  to  be  against  public  policy,  demurrer 
to  evidence  sustained;  Light  r,  Conover,  10  Okl.  737,  fl3  Pac.  968, 
no  action  is  maintainable  on  lease  made  without  consent  of  Indian 
agent  for  pastnrage  of  cattle  on  Indian  reservation;  Kelly  v.  Conrter, 
I  Okl.  282,  30  Fae.  373,  where  under  lease  of  building  tor  keeping 
liquor  for  sale,  landlord  agrees  to  supply  ice  for  cooling,  tenant  can- 
not recover  for  damages  caused  by  failure  to  supply  ice  where  sale 
of  liquor  is  illegal;  dissenting  opinion  in  Stewart  t.  Wright,  147 
Fed.  339,  342,  majority  holding  party  given  double  cross  in  swind- 
ling scheme  may  recover  his  money  from  co-swindlers;  dissenting 
opinion  in  Monahaa  v.  Monahan,  77  Vt.  151,  59  Atl.  174,  70  L.  B.  A. 
935,  majority  holding  where  complainant  seeks  to  impress  securitiet 
with  trust  and  issne  is  solely  as  to  title,  relief  not  denied  him  thongh 
securities  placed  in  defendant's  name  to  avoid  taxation. 
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ZHitlDguIihed  in  Stewart  t,  Wright,  147  Fed.  S34,  party  giTen 
double  croBB  in  Bwindling  leheme  may  recover  his  money  from  eo- 
•windlers;  Minnesota  Sandstone  Co.  y.  Clark,  3S  Wash.  172,  77  Pae. 
805,  illegality  of  provision  in  contract  for  sale  of  Btore  th&t  seller 
would  retam  to  tmyer  freight  rebates  allowed  by  carrier  does  not 
affect  rest  of  contract. 

7  Wall.  fiSS-571,  19  L.  151,  LABEB  t.  COOPER. 

Syl.  6  (VI,  1038).    Denial  of  new  trial  not  reviewable. 

Approved  in  United  Engineering- etc.  Co.  v.  firosdnax,  130  Fed.  353, 
49  C.  C.  A.  177,  decision  on  motion  tor  new  trial  is  not  subject  of  re- 
view in  federal  appellate  court, 

7  Wall.  580-683,  19  I..  283,  UNITED  STATES  ▼.  BOSENBUBQH, 
8yl.  1  (TI,  1041).  Discretion  to  qnash  indictment. 
Approved  in  Dillard  v.  United  States,  141  Fed.  305,  applying  rule 
to  motion  to  qnash  indictment  for  misjoinder  of  courts;  Chadwick  v. 
United  States,  141  Fed.  235,  applying  rule  in  prosecution  for  con- 
spiracy with  national  bank  officer  to  wrongfully  certify  checks; 
UcGregor  v.  United  States,  134  Fed.  192,  194,  applying  mle  in  prose- 
cution for  conspiracy  to  defraud  government;  Radford  v.  United 
States,  129  Fed.  52,  63  C.  C.  A.  491,  denial  of  motion  to  quash  indict- 
ment because  it  is  based  on  incompetent  evidence  Is  matter  of  dis- 
cretion. 

7  Wall."  583-010,  19  L.  177,  AOAWAM  CO.  v.  JOEDOW. 

Syl.  7  (VI,  1042).    First  person  perfecting  machine  is  inventor. 

Approved  in  United  Shirt  A  Collar  Co.  v.  Beattie,  149  Fed.  742, 
Pine  patent  No.  645,871,  for  collar -folding  machine,  valid  thoagh 
patentee  employed  another  to  construct  machine. 

Syl.  9  (VI,  1043).    Employees  entitled  to  own  inventions. 
Approved  in  Eastern  etc.  Bag  Co.  v.  Continental  etc.  Bag  Co.,  142 
Fed.  503,  upholding  Liddell  patent  No.  558,969,  claims  1,  2,  and  7,  for 
'  paper-bag  machine. 

Syl.  1«  (VI,  1044).    Patents— Burden  of  proving  Infriogement. 
Approved  in  Scott  v.  Fisher  etc.  Mach.  Co.,  139  Fed.  143,  following 
rule. 

7  Wall.  613-619,  10  L.  203.  MOBGAN  v.  BELOIT. 

SyL  1   (VI,  1045),  Liability  for  debts  on  division  of  mnnleipality. 

Approved  in  Gamble  v.  Bursl  etc.  School  Diet.,  140  Fed.  119,  under 
Iowa  Code  1803,  i  1715,  suit  by  bondholder  of  divided  Bchocl  district 
to  enforce  payment  by  new  districts,  is  within  federal  equity  juris- 
diction; Chicago  v.  Cicero,  210  111.  291,  71  N.  £.  358,  upholding  Lawa 
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1903,  p.  113,  i  1,  enlarging  corporate  limits  of  isnitar;  diitriet 
created  by  prior  act. 

Syl.  3  (VI,  IMS).    Equity — Insfficienej  of  law  remedy. 

Approved  in  Gamble  t.  BdtbI  etc.  Diat.,  146  Fed.  120,  npbolding^ 
federal  equity  jorisdietion  over  suit  by  bondbolder  of  diridad  aefaool 
diatriet  to  enforce  payment  by  new  district 

7  Wall.  819-624,  19  L.  205,  BELOIT  t.  MOEGAN, 

Syl.  1   (TI,   1046).     CanelasiveneaB  of  jodgmenb 

Approved  in  Allen  v.  City  of  Davenport,  132  Fed.  221,  6S  G.  G.  A. 
641,  where,  after  eommencement  of  mit  to  enjoin  street  improvement 
and  levy  of  special  assessment  therefor,  work  dono  and  city  paid  for 
it,  and  later  appellate  conrt  decided  contract  void,  decree  barred 
snit  by  city  to  enforce  lien  as  on  qaantnin  meniit  nnder  curative 
statute;  Lockhart  v.  Leeds,  12  N.  U.  167,  76  Pae.  SIS,  judgment 
against  plaintiff  on  bill  to  bsve  mine  location  declared  void  for  frand 
of  defendanta  and  violation  of  agreement  to  locate  claim  for  plain- 
tiff bars  suit  to  have  property  declared  to  be  held  in  trust  for  plain- 
tiff; Board  of  County  Commrs.  v.  Cross,  12  N.  M.  76,  73  Pae.  816, 
where,  on  sustaining  demurrer,  material  issues  had  to  be  passed  on  and 
plaintiff  did  not  amend,  but  allowed  entry  of  dismissal,  judgment  waa 
res  adjndicBta;  dissenting  opinion  in  Leathe  v.  Thomas,  218  HI.  26S. 
7S  N.  E,  818,  majority  holding  that  finding  that  plaintiff  was  not  liable 
to  defendant  on  judgment  pleaded  as  counterclaim  was  res  adjudicata, 
not  ground  for  reversal  of  finding  for  defendant  on  counterclaim. 

T  WaU.  624-646,  19  L.  266,  THE  BELFAST. 

Syl.  14  (TI,  10S4).     States  cannot  create  maritime  liens. 

Approved  in  John  Uennter  Oun  Co.  v. 'Lehigh  Talley  etc.  Co.,  123 
Wis.  148,  101  N.  W.  388,  action  for  damage  to  goods  shipped  not 
within  exclusive  admiralty  jurisdiction  where  it  is  set  up  in  answer 
that  goods  shipped  by  water  and  damaged  while  being  lightered  after 
grounding  of  ahip;  Arnold  t.  Eastin,  116  Ey.  699,  76  B,  W.  8S6, 
arguendo. 

7  Wall.  646-656, 19  L.  211,  WHITE'S  BANK  v.  SMITH. 

Syl.  2  (YI,  1056).    Which  ia  vessel's  home  port 

Approved  in  The  New  Bmnawick,  129  Fed.  896,  64  C.  C.  A.  32S, 
sea-going  vessel  owned  by  corporation  of  another  state  not  liable  for 
lien  for  supplies  though  she  was  enroUed  at  port  where  suppliea 
furnished. 

Byl.  6  (TI,  1057}.    Beeordatlon  of  mortgage  on  vessel  gives  prefer- 

Approved  in  The  Gordon  Campbell,  131  Fed.  965,  state  atatnto  in- 
validating chattel  mortgage  aecuring  note  which  does  not  ahow  it  ia  aa 
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MCvrad  does  not  affect  mortgage  on  vettel  enrolled  under  federal 
■tstote. 

S7I.  7  (TI,  105S).    BegulatiaB  of  enroUed  TesBOls. 

Approved  iu  The  Alta,  148  Fed.  605,  vessel  not  registered  in  United 
Ctatei,  thongh  owned  hj  citizen,  k  subject  to  tonnage  duty  on  entry 
from  foreign  port. 

7  WaU.  666-685,  IS  L.  169,  THE  FLOYD  ACCEPTANCSa 
S7I.  10  (Tl,  1063).    Acceptance  of  draft  by  government  officer. 
Approved  in  tJnited  States  v.  Eanhoe,  147  Fed.  187,  where  aaretiee 
on  postmaster's  bond  gave  inspector  note  for  amount  of  defaolt  in 
Mmsideration  of  extension  of  time,  note  void  as  una  nth  ori  zed, 

7  WalL  694-699,  19  L.  E24,  AUSTIN  v.  BOSTON. 

B7I.  2  (TI,  1066).    Taxing  power  unlimited. 

Approved  in  UcCray  v.  United  States,  195  U.  8.  57,  49  L.  98,  24 
Sup.  Ct.  769,  npholding  Comp.  St.  1901,  p.  2SS8,  as  amended  in  1902, 
taxing  artiflciAl  colored  oleomargarine. 

7  Wall.  TOO-743,  19  L.  227,  TEXAB  v.  WHITE. 

SfL  16  <yi,  1071).    VaUdity  of  acts  of  rebel  legislature. 

Approved  in  Day  v.  Smith,  87  Miss.  407,  39  So.  528,  taxes  levied  la 
npport  of  confederacy  by  Mississippi  cannot  be  treated  as  though 
never  paid  because  illegal,  in  snpport  of  sale  of  land  for  taxes;  Cul- 
lins  r.  Overton,  7  Okl.  430,  482,  54  Pac.  70S,  where  Texas  authorities 
orgaDiced  disputed  territory  into  county  government  and  afterward 
eoorta  decide  territory  was  not  in  Texas,  judgment  of  county  eonrt  of 
■ueh  eoon^  ie  valid. 

By].  7  (TI,  1067).    State's  reserve  powers  not  delegated  to  govem- 

Approved  in  South  Carolina  v.  United  States,  199  U.  B.  453,  SO  L. 
£66,  26  Sop.  Gt.  110,  United  States  may  exaet  revenae  tax  from 
dispensing  agents  of  state  which  has  taken  charge  of  liquor  business; 
Northern  Securities  Co.  v.  United  States,  193  U.  S.  348,  48  Lu  704,  24 
Sop.  Ct.  436,  arguendo. 

Syl.  8  (TI,  1067).    EfTect  of  secession  ordinances  on  states. 

Cited  in  Mial  v.  Ellington,  134  N.  C.  ISS,  46  8.  E.  Mf,  65  L.  B.  A. 
697,  arguendo. 

Syl.  1  (TI,  1066).    Aothority  to  sne  on  behalf  of  state. 

Approved  in  Henry  v.  Stat«,  87  Miss.  35,  39  80.  863,  governor  can- 
not sue  in  name  of  state, 

Diatingnisbed  in  dissenting  opinion  in  Henry  ▼.  State,  87  Miss.  92, 
S9  Bo.  883,  majority  holding  governor  cannot  sue  in  name  of  state. 

(TI,  1066.)  Htacellaneoua.  Cited  in  Heinze  v.  Bntte  etc.  Min.  Co, 
U»  Pad.  279,  63  C.  C.  A.  3SB,  arguendo. 
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8  Wall.  1-H,  19  L.  881,  THOBINQTON  v.  SMITH. 

B;I.  1  (VII,  7).    ContrattB  in  aid  of  insuTrection  nnenforeeablk, 

Approved  in  CuIIidb  t.  Overton,  7  OkL  48E,  54  Pac  70S,  where  Texas 
authorities  organized  diapnted  tarritor}'  into  eountj  governmeDt,  judg- 
ment of  eountj  court  thereof  Tendered  prior  lo  decree  that  territoij 
WM  not  in  Texas  is  valid, 

S7I.  7   (VII,  12).    Parol  to  explain  ambiguitj  In  writfnf. 

Approved  in  Eilbj  Mfg.  Co.  v.  Hiuchman  Fireproofing  Co.,  Itt 
Fed.  B62,  66  C.  C.  A.  67,  admitting  parol  evidence  of  prior  statement 
of  part;  as  .to  width  of  pavement  where  contraet  aileat 

8  Wall.  16-26,  19  L.  865,  TEE  EAOLE. 

87I.  7  (Vn,  15).    Federal  adrairaltj  jurisdiction  act. 
Approved   in   The   Winnebago,   141   Fed.   948,   upholding   Michigan 
Comp.  Laws,  e.  SSS,  giving  liens  for  labor  and  materials  used  in  con- 
struction of  vessels  and  providing  for  their  enforcement  in  state  courts. 

8  Wall.  64-76,  19  L.  326,  MEMPHIS  CITY  v.  DEAN. 

B7L  1  (Vn,  SO).     Suit  bf  stockholder  for  injurj  to  corporation. 

Approved  in  Doctor  v.  Harrington,  196  U.  8.  S88,  49  L.  610,  25  Sup. 
Ct.  365,  fact  that  interest  of  corporation  defendant  maj  be  same  a* 
complaining  stockholderB  does  not  reqnire  corporation  to  be  gronped 
with  complainants  for  purposes  of  federal  jurisdiction,  where  control 
of  corporation  is  antagonistio  to  complainants.  See  97  Am.  St.  Bep. 
43,  note. 

8  Wall.  77-85,  19  Zi.  449,  UNITED  STATES  t.  SPEED. 

S7I.  6  (Vn,  81).    Damages  for  breach  of  contract — Expenditures. 

Approved  in  Hadle;'  Dean  Plate  Glasa  Co.  v.  Highland  Glass  Co., 
143  Fed.  244,  following  rale;  Allen  v.  Field,  130  Fed.  6ST,  69  C.  C.  A. 
19,  in  action  for  breach  of  contract  to  take  entire  product  of  distiller? 
for  term,  expert  evideqce  as  to  amount  of  deduction  of  damages  by 
reason  of  less  time  engaged  and  release  from  trouble  and  risk  of  full 
execntion  of  contract. 

8  Wall.  86-106,  19  Lu  332,  EX  PABTE  YEBQEB. 
87I.  2  (Vn,  22).    Habeas  corpus  bj  sopreme  court 
Approved  in  Ex  parte  Moran,  144  Fed.  696,  upholding  JnrlsdictioB 

to  issue  habeas  corpus  to  review  power  of  Oklahoina  court  to  ImprisoB 

one  convicted  of  capital  offense. 

[«2]  . 
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87L  X  (vil,  22].    Federal  original  jurisdiction  In  habeas  eoipni. 

Approved  in  Ex  parte  Uoran,  144  Fed.  5M,  upholding  jnriidietlon 
t«  iimie  habeu  corpus  to  review  power  of  Oklahoma  eonrt  to  im^iMB 
one  eonvieted  of  capital  oEEense. 

87I.  0  (Vn,  23).    Habeas  eorpas  to  elrcnlt  court '■  detirioa. 

Approved  in  Ex  parte  tlotAB,  144  Fed.  601,  npholding  jarUdietlon 
to  review  bj  habeas  corpus  power  of  Oklalioma  court  to  imprison  one 
'Wnvicted  of  capital  afFenBe, 

•  Wall  110-123,  19  L.  342,  WABINQ  t.  THE  UAYOB. 

87L  2  (Tn,  25}.    State  tax  on  original  packagea. 

Approved  in  Qolf  etc.  B7.  Co.  ▼.  State,  97  Tex.  ESQ,  78  B.  W.  499, 
determining  when  shipment  of  grain  lost  its  interstate  character. 

S7L  S  (Vn,  26).    Sale  of  goods  at  sea. 

Approved  in  United  States  v.  Hartwell  Lumber  Co.,  142  Fed.  437, 
determining  what  tariff  law  governed  where  merchandise  in  American 
waters  prior  to  taking  effect  of  act  of  1697,  though  not  in  place 
eostomary  for  onloading  until  after  act  took  effect. 

8  WaU.  123-147,  19  L.  382,  WOODBUFF  t.  PABHAH. 

B7L  2  (Tn,  26).     Tax  on  goods  from  other  states — Discrimination. 

Approved  in  In  re  Sjdow,  4  Arii.  210,  36  Fac.  215,  upholding  Laws 
1893,  Act  No.  83,  Imposing  license  tax  on  vendors  of  merebandisei 
Territory  v,  Denver  etc.  B.  B,  Co.,  12  N.  M.  433,  78  Pac.  76,  upholding 
Iaws  1901,  p.  96,  e.  45,  3  3,  prohibiting  transportation  out  of  territory 
of  hides  not  inspected  and  tagged,  for  which  ten  cents  a  bide  was 
charged;  People  v.  Beardon,  184  N.  Y.  456,  112  Am.  St.  Bep.  645,  77 
N.  E.  978,  upholding  Laws  1S05,  pp.  474,  477,  imposing  tax  on  trans- 
fers of  corporate  shares;  Wroagbt  Iron  Range  Co.  v.  Campen,  135  N. 
C.  516,  518,  47  S.  E.  661,  662,  Pub.  Laws  1903,  p.  333,  e.  247,  taxing 
peddlers  of  stoves,  is  void  as  to  sales  by  sample  of  goods  manufactured 
in  another  state  and  delivered  in  original  package;  American  Steel 
etc.  Co.  V.  Speed,  110  Tenu.  546,  100  Am.  St.  Bep.  814,  75  S.  W.  1042, 
goods  lent  by  foreign  corporation  to  agent  in  state  in  original  pack- 
age to  have  ready  for  future  sales  are  taxable  by  state.  See  notes, 
112  Am.  St.  Bep.  651;  100  Am.  St.  Bep.  835,  836. 

8  WalL  148-153,  19  L.  337,  HENSON  t.  LOTT. 

Syl.  3  (Vll,  29).    Discrimination — State  tax  on  imports. 

Approved  in  American  Steel  etc.  Co.  v.  Speed,  llfl  Tenn,  546,  100 
Am.  St.  Bep.  814,  73  S.  W.  1042,  goods  sent  by  foreign  corporation  to 
agent  in  state  in  original  package  to  have  ready  for  future  sale  are 
Uxabl*  b;  stat*. 
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a  WaU.  168-185,  19  L.  357,  FAUIi  ▼.  TIBGINIA. 

fijri.  1  (Vn,  33).    Equal  protection — CorporatioDa  Bot  eltlzana. 

Approved  in  Miller  t,  Ahrens,  150  Fed.  856,  trust  created  by  wiU 
for  benefit  of  foreign  religioai  eorporKtion,  involring  deviie  of  iMid 
In  Weit  Virginia,,  ii  void  aa  agkinat  public  policy  of  taoh  itate; 
Kirren  ▼.  Virgin ia-Carolina  Chemical  Co.,  145  Fed.  Z62,  failure  of 
foreign  corporation  to  comply  with  atate  statnte  imposing  eonditloni 
precedent  to  right  to  do  basiness  in  stato  doea  not  render  eontraets 
void;  Attorney  Qeneral  t.  Electric  atarage  Battery  Co.,  1S8  Maaa. 
240,  74  N.  E.  4Q7,  upholding  Act  of  1903,  requiring  certain  classes  of 
foreign  corporations  to  annnally  flle  certificate  of  certain  facta  and 
pay  excise  tax  assessed  on  its  capital  stock;  Hyatt  t.  Ponea  City  Land 
Btc.  Co.,  14  OM.  ESS,  7S  Pac.  191,  68  I>.  B.  A.  810,  where  foreign  cor- 
poration attempts  to  acquire  title  to  property  vested  is  individual, 
latter  may  deny  ita  corporate  capacity  as  defense;  Kanssa  Ci^  ets. 
By.  Co,  V.  Stevenson,  135  Fed.  554,  arguendo, 

Syl.  2  (Vn,  34).    Jarisdiction — Citizenship  of  corporatioa. 

Approved  in  Madieonville  Traetion  Co.  v.  St.  Bernard  Min.  Co.,  ItW 
U.  S.  248,  49  L.  466,  25  Sop.  Ct  2C1,  upholding  removal  of  proceeding 
for  taking  land  by  eminent  domain  nnder  state  statute. 

SyL  8  (Vil,  3S).    What  are  privileges  and  immunities  guaranteed. 

Approved  in  Stats  v.  Weber,  90  Minn.  431,  105  K.  W.  493,  uphold- 
ing state  conatitntional  provision  limiting  right  of  suffrage  of  natural- 
ized citizens  to  such  aa  are  admitted  three  months  prior  to  election. 

Syl.  6  (VU,  37).  Becognition  of  foreign  corporation  rests  on 
county. 

Approved  in  State  ▼>  Kansas  etc.  Oaa  Co.,  71  Kan.  791,  81  Fac 
508,  and  SUndard  Oil  Co.  v.  Commonwealth,  104  Va.  6S5,  52  S.  E.  390, 
both  following  rule;  Security  Uut.  Life  Ins.  Co.  v.  Frewitt,  202  U.  8. 
26E,  50  L.  1016,  26  Sup.  Ct.  619,  upholding  state  statute  that  if  foreign 
ineurance  company  removes  case  to  federal  court  it  shall  lose  license 
to  do  busineiB  in  state;  Evanaville  etc.  Traction  Co.  v.  Henderson 
Bridge  Co.,  132  Fed.  404,  federal  court  cannot  compel  Kentucky  cor- 
poration to  permit  Indiana  railroad,  which  has  not  complied  with 
Kentucky  atatntes,  to  connect  with  its  tracks  so  aa  to  permit  raOroad 
to  do  busineaa  in  Kentucky;  Black  v.  Vermont  Marble  Co.,  1  Cal.  App. 
719,  82  Pac.  1061,  Stat.  1899,  p.  Ill,  providing  that  foreign  corpora- 
tions not  designating  agent  on  whom  process  may  be  served  cannot 
ane  in  state  canrts,  prohibits  such  cor[K>ration  from  pleading  limita- 
tions aa  defense;  American  Smelting  etc.  Co.  v.  People,  34  Colo.  255, 
82  Fac.  536,  upholding  act  of  1901,  requiring  foreign  corporation  to 
pay  fee  on  filing  certificate  of  ineoTporation;  Old  Wayne  etc.  Assn. 
V.  HcDonough,  164  Ind.  327,  73  N.  E.  70S,  upholding  Pennsylvania 
statute  requiring  foreign  insurance  compsnies  doing  business  there 
to  stipulate  that  procen  ma;  be  served  on  it  by  service  on  insurano* 
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«ODuiiia^oii«r  or  on  iU  deiigiuted  agent;  Prewitt  t.  Soenritr  etc.  In*. 
Co.,  lis  Er.  327,  83  8.  W.  «12,  upholding  Kj.  St.  1903,  j  S31,  providing 
for  reToention  of  lieenH  of  foreign  Inmranee  eompany  remoTing  auiti 
to  fedanU  eonrta;  AUorney  General  t.  Booth,  143  Uich.  lOE,  100  N. 
W.  873,  upholding  Lam  1B9S,  p.  409,  Ho.  2S5,  providing  for  revoca- 
tion of  oertifleata  of  foreign  corporation  violating  aucli  act;  Pollock 
V.  Qerman  Fire  Ina.  Co^  132  Uieh.  £27,  93  N.  W.  437,  upholding  Comp, 
Lawa,  I  7246,  deflning  term  "agent"  of  foreign  inaaranee  companiea; 
SUta  T.  Fleming,  70  Neb.  524j  97  N.  W.  10«3,  upholding  Ux  on  groaa 
earninga  of  foreign  eorporationa  as  privilege  of  doing  busineia  In  state; 
Fisher  v.  Tradera'  Mut.  Life  Ina.  Co.,  188  N.  C.  233,  48  B.  B.  K», 
upholding  Lawa  1901,  p.  W,  e.  5,  requiring  foreign  eorporationa  to 
appoint  agent,  oa  whom  proeaaa  majr  be  aerved,  and  providing  for 
aarriee  on  aecretary  of  corporation  commiaaion  if  no  agent  deiignated; 
Chapman  v.  Hallwood  Cash  Begiater  Co.,  32  Tex.  Civ.  78,  73  8.  W. 
970,  foreign  corporation  aning  on  contract  made  within  atate  muat 
allege  eomplianee  with  atatntea  relating  to  foreign  corporations; 
Booth  V.  Weigand,  28  Utah,  385,  79  Fac  S72,  contraeta  of  foreign 
corporation  which  haa  failed  to  comply  with  itatutes  relating  to  ancb 
«arporstiona  are  unenforceable;  National  Council  v.  Btate  Coan- 
«il,  104  Ta.  204,  SI  S.  E.  109,  npholding  act  of  1900,  ereating  eor- 
poratioD  and  giving  it  authoritj  to  organiae  aubordinate  eonneila  of 
certain  benefleial  order,  though  it  in  effect  annnla  prior  exiiting  right 
«f  foreign  corporation  to  transact  bneineis  of  order  in  itate;  Freaby- 
terian  Uiniaters'  Fund  v.  Thonuu,  120  Wia.  284,  110  Am.  Bt  Bep.  919, 
103  N.  W.  802,  upholding  Bev.  Bt,  1S98,  £  1978,  prohibiting  foreign 
inauranea  eompaniea  from  doing  buaineia  in  state,  except  in  ae- 
eordance  with  proviaiona  of  atatutes;  diasenting  opinion  in  Webster  v. 
Ferguaon,  94  Uinn.  93,  102  N.  W.  215,  majority  holding  one  not  agent 
of  inauranee  compan)',  not  insurance  agent  under  Laws  1895,  p. 
437,  3  87,  making  inauranee  agent  personally  liable  oa  insnranee 
made  on  behalf  of  company  not  anthoriced  to  do  bnsineaa  in  atate. 

SyL  7  ( Vll,  43).     Bcope  of  eongresaional  power  over  commerce. 

Approved  in  Creek- American  Sponge  Co.  v.  Biehardeon  Drug  Co.,  124 
Via.  474,  109  Am.  St.  Bep.  961,  102  N.  W.  890,  transaction  by  which 
goods  are  aold  to  resident  by  foreign  corporation  and  are  eoniigned 
to  local  agent  of  foreign  corporation  for  delivery  to  purchaser, 
is  interstate  commerce;  dissenting  opinion  in  Northern  Securities  Co. 
V.  United  States,  193  U.  S.  372,  48  L.  714,  24  Sup.  Ct.  430,  majority 
holding  combination  by  etockholders  in  two  competing  inteiatate 
railroada  to  form  holding  company  violatea  antitrust  act, 

SyL  8   (TH,  44),    Issuance  of  insuranee  policy  not  commerce. 

Approved  In  Continental  Ins.  Co.  v.  Farkes,  142  Ala.  659,  39  So. 

£07,  Code  1S90,  §  2019,  providing  that  if  inaurer  ahall  make  agreement 

with  inauranee  companies  as  to  rates  of  premium,  stipulation  ae  to 

■otiee  aliall  be  void,  la  valid  aa  to  foreign  inanunea  eompanyj  di»- 
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■eating  opinion  In  Northern  BeenritieB  Co.  ▼.  United  States,  193  TJ.  S. 
S77,  48  L.  710,  U  Bnp.  Ct.  430,  majority  holding  combination  by 
■tockholdere  in  two  competing  interstate  railroads  to  form  holding 
eompanj'    violates  anti-trust  act. 

DUtlugnished  In  Belle  City  «tc.  Co.  t.  Frizsell,  11  Idaho,  10,  Bl 
Pae.  00,  foreign  corporatton  selling  macbiner;  to  citizens  of  this 
state  on  orders  to  be  approved  hy  it,  taken  b;  agents,  is  not  doing 
basineaa  here  within  act  requiring  such  corporations  to  flle  articles. 

S7I.  V  (Vn,  4S).    Statute  licensing  foreign  insuranee  companies. 

Approved  iu  Uetropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  lift 
La.  706,  39  80.  849,  npholding  Act  No.  170,  of  1898,  taxing  credits 
representing  to  equivalent  thereof  amonnt  of  property  of  foreign 
corporation  ntilised  by  it  in  bnsineBs  in  state. 

8  WalL  2D2-E29,  19  L.  308,  SEYMOUB  t.  FBEEC 

ByL  1  (Vn,  48).     Partnerahip  in  lands. 

Distioguiahed  in  Dexter  t.  UacDonald,  198  Uo.  394,  9S  8.  W.  365, 
where  one  parehases  land  and  executes  Instrument  agreeing  to  give 
another  half  of  net  proflta  of  land  when  sold,  no  trust  created  binding 
pnrchaser  to  hold  title  for  such  person  for  half  interest   in  land. 

Syl,  8  (Vn,  48).    Action  by  eestni  for  breach  of  trnstee's  agree- 

Approved  In  Jones  v,  Patrick,  140  Fed.  409,  verbal  agreement  to 
eo-operate  in  sale  of  mine  and  share  in  profit  is  not  within  atatuts 
of  frauds  so  as  to  defeat  recovery  of  riiare  from  party  who  took 
interest  in  mine  aa  share  of  profit  from  sale. 

Syl.  10  (Vn,  48).  Limitations— Express  trust— Absence  of  dis- 
claimer. 

Approved  in  Eddy  v.  San  Francisco,  143  Fed.  £30,  under  Californis 
stBtiitB  providing  for  issuance  of  bonds  for  widening  Dupont  street, 
city  not  liable  for  failure  to  levy  taxes  for  payment  of  bonds  to  bond- 
holder who  brought  suit  eight  years  after  maturity  of  bonds  and  over 
twenty  years  after  their  issuance;  Patterson  v.  Hewitt,  11  N.  M.  42, 
66  Pae.  565,  5S  L.  B.  A.  658,  applying  rule  where  claimants  of  con- 
flicting mining  claim  agreed  to  abandon  claims  and  make  new  onea 
in  name  of  one  of  them,  all  to  do  pro  rata  of  assessment  work,  and 
■ome  of  claimants  delayed  eight  years  before  commencing  suit  for 
accounting  of  proceeds; 

8  WaU.  E30-242,  1»  L.  339,  JIOEET  T.  LOCKWOOD. 

SyL  2  (Vn,  49).    Patents— Uere  change  in  form. 

Approved  In  Edison  etc  Blec  Co,  v.  Crouse  etc  Elee.  Co.,  I4S 
Fed.  547,  holding  Metzger  patent  No.  489,682,  claims  &  and  1,  tor 
■lectrio  lamp  socket,  valid  and  infringed. 
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8  Wall.  E69-276,  19  Ii.  453,  GIBBONS  y.  UNITED  STATES. 

87L  2  (Vn,  50).    What  u  dureu. 

Approved  in  Barnes  r.  Bumea,  132  Pad.  493,  refuBing  to  let  uids 
agreemcDt  for  dlviaion  ol  Koek  between  hein  and  luiriving  partner, 
where  latter  threatened  to  adminiater  estate  aa  Barviving  partner 
nnleaa  corporation  formed. 

87I.  3  (VU,  GO).    Government  not  liable  for  miafeaBanee. 
Approved  in  Christie  Street  Com.  Co.  r.  United  States,  129  Fed. 
507,  509,  following  rule. 


67I.  8  (VU,  52).    Contracts — Implications  from  laognage. 

Approved  in  Grand  Trunk  etc,  B7,  Co.  v.  Chicago  etc  B.  Co., 
141  Fed.  802,  construing  lease  of  terminal  facilities;  Amalgamated 
Onm  Co.  T.  Casein  Co.  of  Ameries,  140  Fed.  911,  coDStruiog  agree- 
ment bj  owner  of  patented  article  to  sell  to  defendant  as  sole  enstomer, 
provided  latter  accepted  certain  quantities,  as  not  binding  defendant 
to  take  such  quantities;  Barker  v.  Pullman  Co.,  134  Fed.  71,  07  C. 
C.  A.  190,  contract  providing  that  insurer  agrees,  on  expiration  of 
insured's  policies,  to  renew  same  for  three  jears  at  specified  rate, 
constitutes  mere  option  not  binding  insured  to  take  insurance; 
Uuscogee  Mfg.  Co.  v.  Eagle  etc.  Mills,  12S  Qa.  217,  64  S.  E.  1031, 
construing  covenant  in  city  deed  to  water-front  lots;  dissenting 
opinion  in  Silver  Springs  etc.  B.  B.  Co.  v.  Van  Ness,  45  Pla.  6S3,  34 
So.  S91,  majority  construing  provision  in  deed  to  right  of  waj  to 
effect  that  if  mines  found  along  wa7,  and  grantor  desires  to  mine, 
railroad  must  move  tracks  on  notice,  u  not  being  reservation  nor 
condition  snbseqDenk 

8  Wall.  302-300,  19  L.  392,  THB  CABBOLL. 

B7I.  1  (Vll,  54}.    Collision  between  steamer  and  schooner. 

Approved  in  The  Pocomoke,  150  Fed.  195,  holding  steamer  liable  for 
collision  with  launch  where  vessels  were  on  crossing  courses;  Brigham 
v.  Luckenbach,  140  Fed.  333,  schooner  sailing  elose-bauled  and  priv- 
ileged over  tng  approaching  on  crossing  course  not  in  fault  because 
she  kept  course  aa  required  by  rules. 

8  Wall.  307-310,  19  I*  394,  THE  LUCY. 

S7I.  2  (Vn,  56).     Consent  does  not  give  jurisdiction. 

Approved  in  Clark  v.  Doerr,  143  Fed.  961,  time  to  sue  out  writ  of 
error  under  Comp.  SL  1901,  f.  547,  cannot  be  extended  by  agree- 
ment. 
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8  WftlL  325-329,  19  L.  455,  THE  LADY  FBANELIN. 

B7L  1  (Vn,  58).    OliligBtion  ot  >lup  to  eargo. 

Approved  in  Onffe^  t.  Aluka  etc  8.  S.  Co.,  130  Fed.  S74,  U  C 
C.  A.  517,  where  at  time  gooda  delivered  on  wharf  under  bill  of  lad- 
ing reciting  goods  to  be  shipped  on  veeael  iTing  at  eertaia  port,  bnt 
owner  of  goodi  knew  veuel  was  at  lea,  and  gooda  never  delivered 
to  veaael,  vessel  not  liable  to  maritime  lien  for  breach  of  contract; 
B07  V.  Northern  Fac  Bj.  Co.,  42  Wash.  579,  89  Pao.  55,  act  of 
carrier's  agent  in  delivering  bUl  of  lading  for  goods  which  he  knew 
were  not  delivered  to  carrier  does  not  bind  carrier  even  as  to  in- 
nocent transferee. 

Sjrl.  2  (Tn,  69).    Bill  of  lading  Is  contract  and  receipt 

See  105  Am.  8L  Bep.  348,  350,  note. 
S  Wall.  330-333,  10  L.  398,  UNITED  STATES  v.  OILUOBE. 

87I.  3  (Vll,  C9).    Contemporaneona  statntorjr  construction. 

Approved  in  Pitts  v.  Logan  Conntj,  3  Okl.  740,  41  Pac.  591,  state  act 
attempting  to  regnlate  accounting  by  elerki  of  district  courts  of  tar* 
ritoT7  is  void. 

8  Wall.  333-337,  19  L.  379,  WOOD-PAPEB  CO.  v.  HEPT. 

Bji.  1  {Vn,  60).    Adverse  interests  of  parties  on  appeal. 

Approved  in  Bidge  v.  Hanker,  132  Fed.  601,  67  0.  C.  A.  S96, 
arguendo. 

8  Wall.  342-354,  19  L.  457,  EXPBESS  CO.  v.  EOTTNTZE  BBOTHBBa 
87I.  2  (Vn,  62).  Averments  of  divene  citizenship. 
Approved  in  Sun  Printing  etc.  Assn.  v.  Edwards,  194  V,  B.  383,  48 
L.  1030,  24  Bup.  Ct.  096,  averment  that  plaintiff  is  resident  of 
Delaware  is  sufficient  averment  of  citizenship  therein  for  pnrpose  of 
federal  jurisdiction,  where  testimony  shows  legal  domicile  therein. 

SyL  8  (.yU,  63).    Necessity  for  request  to  charge. 
Approved  in  Steel  Bail  Sup.  Co.  v.  Baltimore  etc.  Bj.  Co.,  130  Fed. 
434,  64  C.  C.  A.  035,  following  rule. 

87I.  9  (Vn,  64).    Carrier  selecting  unsafe  route  liable. 

Approved  in  Qreen  Wheeler  Shoe  Co.  v.  Chicago  etc  By.  Co.,  130 
Iowa,  130,  106  N.  W.  500,  carrier  negligently  delaying  shipment  so 
that  it  is  destroyed  by  flood,  which  would  not  have  destroyed  it  ex- 
cept for  delay,  is  liable, 

8  WaU.  3S4-35S,  19  L.  41S,  YOUNO  v.  UABTIN. 

Syl.  2  (Yn,  65).     Exceptions  must  present  distinct  rulings. 

Approved  in  Metropolitan  B.  B.  Co.  v.  Macfarland,  195  TJ.  8.  S30, 
411  L.  223,  25  Sup.  Ct.  28,  error  in  refusal  of  instructions  not  eonsidered 
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in  Absence  of  bill  of  ezeeptioui,  though  transcript  eontaini  wh«t 
purports  to  be  instruetions  asked  and  refused,  marked  filed  bj  clerk. 

87I.  S  (Vil,  6S).    Beplication  to  answer  waives  demurrer. 

Approred  in  Berry  v.  Barton,  12  OU.  224,  71  Fae.  107S,  66  L.  B. 
A.  513,  leave  to  amend  waives  error  in  sustaining  demurrer  to  an- 
swer; Kingman  *  Co.  t.  Pixley,  7  OU.  3S2,  54  Pae.  495,  filing  of 
amended  petition  waives  error  in  sustaining  demurrer. 

8  WalL  358-362,  19  L.  303,  OILBEBT  v.  UNITED  STATEa 
87I.  2  (Vn,  66).    Contract  with  government  ofBciat. 
Cited  in  North  Chicago  St.  B.  Co.  v.  Chicago  Union  Tr.  Co.,  ISO 

Fed.  628,  arguendo. 

8  Wall.  370-376,  10  L.  380,  MOTTINGLT  v.  NYK 

SyL  3  (Vll,  67).    Conelnsiveness  of  judgment. 

Approved  in  Salemonson  v.  Thompson,  13  N.  D.  103,  101  N.  W.  S23, 
applying  rule  in  action  to  try  title  by  judgment  creditor  against 
alleged  fraudulent  grantee  of  debtor. 

87I.  5  (Vll,  68).     Grantor  cannot  impair  rights  nnder  trnst  deed. 

Approved  in  Lynch  v,  Burt,  132  Fed.  428,  67  C.  C.  A.  305,  judg- 
ment against  fraudulent  grantor,  rendered  after  conveyance,  not 
eonelnsive  on  grantee  as  to  existence  or  amount  of  debt  at  time  of 
transfer. 

8  Wall.  376-37?,  19  L.  482,  AVENDANO  v.  GAY. 

Syl.  1  (Tn,  68).    Own  error  not  assignable. 

Approved  in  Francisco  v.  Chieago  etc.  B.  Co.,  149  Fed.  855,  writ 
of  error  at  suit  of  plaintiff  to  review  nonsuit  rendered  at  his  request. 

B  Wall.  377-303,  19  L.  463,  THE  BALTIMOEE. 

Syl.  0  (Vn,  69).    Damages  for  injury  through  eollirion. 

Approved  in  The  Loch  Trool,  150  Fed.  432,  denying  right  to  recover 
for  depreciation  in  value  of  vessel  where  she  was  repaired  and  ren- 
dered aa  strong  as  before  and  received  original  classification;  The 
Bickroers,  142  Fed.  309,  denying  right  to  recover  for  permanent  in- 
jury in  addition  to  expense  of  repairs  where  ail  known  injuries  were 
repaired. 

Syl.  7  (VH,  70).     Collision— Damages  for  total  loss. 

Approved  in  The  Mobila,  147  Fed.  883,  following  rule. 

Syl.  9  (Tn,  70).    Collision — Damages  avoidable  by  care. 

Approved  in  The  Ashbury  Park,  147  Fed.  195,  steamer  causing 
dangerous  swell  not  liable  for  sinking  of  barge  some  time  afterward, 
caused  by  failure  to  keep  her  pumped  out;  The  Beno,  134  Fed.  556, 
67  C.  C.  A.  479,  where  owner  had  vaaael  raised  and  repaired  without 
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•BcertaiDiDg  whether  Bh«  was  worth  putting  In  aa  good  eonditioii  •■ 
b«fore  collision,  amoant  lo  expended  is  not  meaeiiTe  of  damagea. 

8  Wall.  393-397,  19  L.  467,  BBADLET  ▼.  BHINES. 

SyL  2   (Vn,  71).    Tederal  rait  by  awignee. 

Approved  in  Kolxe  v.  Hoadley,  200  U.  S.  S3,  SO  L.  881,  SO  Snp. 
Ct.  E20,  applying  role  to  anit  to  foreeloae  tmit  deed;  Utah-Nevada 
Co.  V.  DeLamar,  133  Fed.  121,  66  C.  G.  A.  179,  applying  role  to  lait 
by  aMignee  or  oral  eontraet  to  recover  money  dne  thereon. 

8  Wall.  397.420,  19  L.  437,  TBATELEBS'  INS.  CO.  v.  M08LET. 

QyL  4  (VH,  73).    Evidence  of  declaration  as  to  phyeieal  condition. 

Approved  in  HcUoway  v.  Eanus  City,  184  Mo.  39,  B2  8.  W.  94, 
physician  testifying  as  expert  cannot  give  opinion  as  to  cause  of  In- 
jnry  based  on  history  of  ease  aa  he  learned  it  from  plaintiff's  state- 
ments whQe  treating  her. 

Syl.  B  (Tn,  74).    Bes  gestae — Declarations  as  to  bodily  injury. 

Approved  in  Sprinkle  T.  tTnited  States,  141  Fed.  810,  817,  on  trial 
of  defendants  jointly  indicted  for  defrauding  government  of  reve- 
nue taxes,  statements  by  defendants  not  on  trial  are  admissible  when 
part  of  res  gestae;  The  San  Bafael,  141  Fed.  279,  admitting  oral 
declarations  of  one  alleged  to  have  been  drowned  by  sinking  of 
vessel,  as  to  his  intention  to  become  passenger  thereon;  Ouild  v. 
PringlB,  130  Fed.  422,  423,  04  C.  C.  A.  621,  decimation  by  man 
fatally  injured  by  falling  into  excavation  that  there  was  no  light 
there  is  inadmissible;  TTnlon  etc.  Surety  Co.  v.  Mondy,  18  Colo.  App. 
397,  71  Pac.  677,  where  there  was  evidence  cf  insured's  injured 
condition  other  than  his  declarations,  declarations  as  to  cause  of 
injury  made  immediately  after  occurrence  are  admissible;  Bothrock 
V.  Cedar  Bapids,  128  Iowa,  2S4,  103  N.  W.  470,  admitting  declara- 
tions of  injured  person  as  to  manner  in  which  and  place  at  which 
injuries  sustained  made  on  arrival  at  home  half  boar  after  injury; 
Pledger  v.  Chicago  etc.  By.  Co.,  69  Neb.  401,  95  N.  W.  1058,  up- 
holding exelnsion  of  declaration  in  answer  to  question  of  one  in- 
jured that  he  was  on  train  and  that  brakeman  pushed  him  oflf; 
Murray  v.  Boston  etc.  B.  B.,  72  N.  H.  37,  101  Am.  St.  Bep.  660,  54 
Atl.  292,  61  L.  B.  A.  495,  admitting  declarations  of  one  within  two 
minutes  after  he  was  run  over  and  while  lying  between  planks  with 
legs  cut  off  that  it  happened  from  his  falling  over  planks;  Usrrei: 
T.  Dudley,  139  N.  C.  99,  SI  8.  E.  778,  in  action  for  malicious  proa- 
Acution  evidence  of  declaration  by  defendant  to  magistrate  on  ap- 
plying for  warrant  for  plaintiff's  arrest  for  stealing  shovel  that 
when  shovel  found  in  plaintiff's  possession  latter  said,  "To  hell 
with  the  shovel";  Puis  v.  Grand  Lodge  A.  O.  U.  W.,  13  N.  D.  572. 
102  S.  W.  169,  admitting  spontaneons  declarations  of  deceased  to 
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attendant*  a>  to  eauM  of  illnera,  duo  to  poiBon,  from  which  he  waa 
then  ■nfleriiig. 

DiitinKuiahed  1b  BoM'Lewin  v,  Oermania  L.  Int.  Co.,  80  Colo.  App. 
271,  78  Pae.  308,  in  action  on  life  poliej*  by  aasiguee,  deelarationa^  of 
aasuTsd  after  asBignment,  tending  to  ahow  intention  to  commit  Boi- 
«ide,  are  inadmissible  when  not  part  of  rea  geatae;  Begnier  ▼.  Ter- 
ritorjr,  IS  Okl.  661,  88  Fac.  Sll,  where  person  ahot  from  ambuah 
aaked  brother  if  he  kn«w  who  did  it,  and  brother  auBwered  one  of 
them  was  A,  to  which  deceased  replied,  "Tes,  and  other  was  B," 
ooDveraation  iaadmiasible. 


Syl.  1   (Tn,  78).     Statnte  incorporating  aoeiety — Tai  exemption. 

Approved  in  Powers  t.  Detroit  etc.  Bj.  Co.,  201  U.  B.  5S9,  SO  L. 
866,  86  Sap.  Ct.  S56,  upholding  eontraet  between  state  and  rail- 
road eiemptiog  railroad  from  taxation  otbei  than  prescribed  in  cer- 
tain statute;  Hamilton  Nat.  Bank  t.  American  Ixian  etc.  Co.,  66 
Neb.  77,  92  N.  W.  192,  aignendo. 

87L  3  (Vn,  79).     Legislative  chaitei  exempting  from  taxation. 

Approved  In  Powers  t.  Detroit  etc.  B7.  Co.,  201  U.  8.  558,  SO  L. 
865,  26  Sup..  Ct.  S56,  upholding  contract  between  state  and  railroad 
exempting  railroad  from  taxation  otbor  than  prescribed  in  certain 
statute. 

Syl.  6  <Vn,  79).     Consideration — ^Power  to  exempt  from  taxation.  _ 

Cited  in  Reerwagen  v.  CrosBtown  St.  By.  Co.,  179  N.  T.  104,  71 
N.  E.  730,  arguendo. 

Distingniahed   in  Bocheater  t.   Boehester   By.  Co.,   182   N,   T.   116, 
74  N.  E.  968,  70  L.  B.  A.  773,  immunity  frjm  coctribution  to  expense 
of  new  pavements  conferred  by  Laws  1869,  p.   54,  c.  34,  en   street 
railway,  was  mere  gratuity  revocable  at  pleasure. 
8  WaU.  489-491,  19  L.  472,  PABI8H  v.  UNITED  STATES. 

<Vn,  87.)  Miscellaneous.  Cited  in  Chisholm  etc.  Mfg.  Co.  v.  U.  8. 
Canopy  Co.,  Ill  Tenn.  211,  77  B.  W.  1004,  on  question  of  profits  aa 
element  of  damages. 

8  Wall.  198-507,  18  L.  476,  KENNEDY  v.  GIBSON. 
ByL  2  (Tn,  S7}.    National  bank  receiver  is  inBtrumeut  of  comp- 

Approved  in  Fish  v.  Olin,  76  Vt,  124,  125,  56  Atl.  533,  534,  receiver 
•t  national  bank  may  sue  at  law  In  own  name  in  state  courts. 

Bjl  S   (YII,  88).     Enforcement  of  bank  stockholder's  liability. 
Approved  in  Christopher  v.  Norvell,  801  U.  B.  222,  50  L.  73B,  £6 
flap.  CL  008,  Boveitnre  of  legatee  of  national  bank  aharea  when  sh* 
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received  certificate  of  stock  ia  no  defenee  to  perBonal  jadgment  for 
amount  ot  aBsesament,  iirespective  of  local  law;  Bankin  t.  Barton, 
199  U.  a  232,  50  L.  IM,  S6  Sup.  Ct.  E9,  reveraing.eg  Ean.  631,  631, 
77  Pac.  631,  C32,  and  holding  etate  statnte  ot  limitatioQB  doe«  not 
begin  to  ran  against  right  to  enforce  national  bank  stockholder's 
liability  until  asieBsment  bf  comptroller;  McClaine  v.  Bankin,  197 
n.  S.  159,  49  U  705,  25  Snp.  Ct.  410,  peraonal  liabUity  of  stockhold- 
ers in  national  bank  for  debts  of  bonk  not  contract  liability  onder 
statutes  of  limitation;  Bennett  v.  Thorne,  36  Wash.  270,  78  Pac. 
94],  68  L.  B.  A.  113,  under  Const.,  art.  12,  §  11,  action  against  stoek- 
holdere  for  additional  liability  accrues  in  bank's  insolvency  and  is 
barred  in  six  years. 

SyL  7  (Vn,  90).  National  bank  creditors'  remedy  la  through 
comptroller. 

Distinguished  iu  Boyd  r.  Sehneider,  131  Fed.  227,  65  C.  C.  A.  209, 
70  L.  B.  A.  264,  depositors  in  national  bank  may  sue  directors  for 
negligently  permitting  its  of&eera  to  loan  bank's  assets  in  Tiolation 
of  banking  act. 

Syl.    10    (Vn,    92).    Statntes    permitting   suits    against    national 

Approved  in  United  States  t.  Baiseh,  144  Fed.  489,  Bev.  St.,  £ 
5424,  prohibits  felonious  making  of  certificate  of  natnralization  by 
one  other  applicant  or  his  witnesses;  Bankin  ▼.  Herod,  130  Fed.  390, 
under  Comp.  St.  1901,  p.  514,  eirenit  eonrt  has  jurisdiction  over 
equity  suit  by  national  bank  receiver  where  amount  involved  ex- 
ceeded KOO. 

8  Wall.  G13-533,  19  L.  426,  CABPENTEB  v.  DEXTEB. 


Approved  In  Trerise  v.  Bottego,  32  Mont.  SSO,  106  Am.  St.  Bep. 
621,  79  Pac.  1059,  certificate  of  acknowledgment  of  mortgage  by  hus- 
band and  wife  is  sufficient  to  change  notice  though  word  "he"  in- 
stead of  "they"  is  used.    See  108  Am.  St.  Bep.  530,  532,  notes. 


See  108  Am.  St.  Bep.  557,  note. 

8?I.  5  (Vn,  96).    Acknowledgment — Btatemeut  of  venna. 

Bee  108  Am.  St.  Bep.  544,  note. 

SyL  8  (Vil,  06).  Proper  acknowledgment  requisite  to  recorda- 
tion. 

Approved  in  National  etc.  Co.  v.  New  Colnmbui  etc.  Co.,  129  Fed. 
116,  122,  63  C.  C.  A.  616,  applying  rule  te  registiatlaa  of  assignment 
of  patent. 
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8  Wftll.  533-056,  19  L.  482,  VEAZIE  BANK  v.  FENNO. 

87I.  4  (Vil,  97).     State  agencies  oot  taxable  hy  gavernment. 

Diatinguiihed  in  Baath  Carolina  t.  United  States,  199  U.  S.  4fl9, 
50  L.  269,  SB  Snp.  Ct.  110,  holding  govermnent  may  exact  revenue 
liesBse  from  diapensiug  agent  of  state  which  has  taken  charge  of 
liquor  business. 

S7I.  6  (Vil,  98).     Tax  not  void  because  oppressive. 

Approved  in  MeCray  v.  United  States,  195  U.  S.  57,  49  L.  96,  84 
Bap.  Ct.  769,  upholding  Comp.  St.  1901,  p.  2228,  as  amended  in  1902, 
taxing  artifleiall/  colored  oleomargarine;  Kersej  v.  Terre  Haute,  151 
lud.  474,  68  N.  E.  1029,  upholding  ordinance  taxing  vehicles  though 
omitting  automobiles  and  street-cars;  Qt^y  v.  Thomas,  5  Okl.  10,  46 
Pae.  S81,  upholding  act  of  1895,  taxing  cattle  in  unorganized  conn- 
try  in  count;  to  which  countrj'  is  attached  for  judicial  purposes; 
Kettle  V.  Dallas,  35  Tex.  Civ.  633,  80  S.  W.  878,  upholding  act  tor 
ereating  improvement  districts;  dissenting  opinion  in  Allen  v.  City 
of  Davenport,  132  Fed.  227,  65  C.  C.  A.  641,  70  L.  B.  A.  204,  major- 
ity holding  where  after  letting  of  street-paving  contract  by  city, 
abutting  owners  sued  to  enjoin  work  and  assessment,  and  after  work 
flniahed  and'  city  paid  for  work,  court  decided  contract  void,  city 
aannot  enforce  lien  on  qnantam  meruit  nnder  curative  statute. 

8  WaU.  657-574,  19  L.  501,  WILLABD  v.  TATLOE. 

GtyL  1  (Vn,  99).    Covenant  in  lease  giving  option  to  purchase. 

Approved  in  King  v.  Baab,  123  Iowa,  634,  99  N.  W.  306,  following 
rule;  Slaughter  v.  Uallet  Land  etc.  Co.,  141  Fed.  291,  npholding 
validity  of  option  in  lease  giving  lessee  preferential  right  to  pur- 
chase; Watkins  v.  Bobertson,  105  Va.  280,  5  L.  B.  A.  (N.  S.)  1194, 
64  S.  E.  37,  enforcing  specific  performance  of  option  for  sale  of 
■tock  at  certain  price  if  accepted  within  certain  time  in  considera- 
tiou  of  *1. 

SyL  S  (Vn,  09).  Specific  performance — Option  to  purchase  in 
lease. 

Approved  in  Kentucky  Distilleries  etc.  Co.  ▼.  Blanton,  149  Fed. 
40,  following  rule;  Woodward  v.  Davidson,  ISO  Fed.  843,  granting 
specific  performance  of  contract  for  sate  of  realty  signed  by  vendor 
but  not  by  purchaser. 

8yl.  4  (Tn,  100).    Specific  performance — Discretion. 

Approved  in  Sharp  v.  West,  150  Fed.  461,  where  vendor  repudiated 
alleged  contract  of  sale  before  tender  made,  tender  not  condition 
precedent  to  suit  for  specific  performance;  Jones  v.  Byrne,  149  Fed. 
461,  denying  specific  performance  of  contract  for  purchase  of  land 
where  there  was  breach  of  .trust  by  purchaser;  Kentucky  Distilleries 
etc.  Co.  T.  Blanton,  149  Fed.  40,  applying  rule  where  delay  in 
clearing  title  due  to  fault  of  purchaser  in  not  examining  abstract; 
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Ueehaa  t.  NelMn,  187  Fed.  73T,  70  C.  C.  A.  165,  frBntlag  speeUla 
performance  of  eootTaet  to  eonrej  interest  in  mining  claim  in  con- 
lideration  of  complainant  linking  three  boles  thereon  to  bedroek; 
Kane  T.  Loekman,  131  Fed.  621,  denying  specifie  performance  of 
contract  to  purchase  cows  In  exchange  for  Und;  Uarks  v.  Oatee,  t 
Alaska,  526,  5E7,  refusing  to  specifleallj  enforce  grubstake  con- 
tract; Norrie  y.  Clark,  72  N.  H.  443,  67  AtL  334,  upholding  refusal 
of  specifie  performance  of  contract  to  convey  interest  in  estate  where 
consideration  groialj  inadequate;  McClure  t.  Leayeratt,  183  S.  T. 
42,  75  N.  E.  96S,  denying  injunction  to  enforce  covenant  against 
ereetioD  of  apartment  houses  on  land  where  greater  part  of  limit 
of  covenant  bad  expired  and  sneh  booses  had  been  erected  in  im- 
mediate vicinity. 

Syl.  5  (Tn,  101).     Conditional  grant  of  ■peeifle  performance. 

Approved  in  King  t.  Baab,  123  Iowa,  639,  636,  99  N.  W.  307, 
where  five  year  lease  contained  option  to  purchase  during  term  for 
specified  price,  and  after  lease  el^  ordered  street  paved,  (peeiilo 
performance  grantad  on  condition  that  lessee  pay  cost  of  paving. 

Syl.  10  (Vn,  108).    8p«eifle  performanee — Proper  parties. 
A]^proTed  in  Cella  v.  Brown,  144  Fed.  755,  750,  applying  rule  with 
reference  to  right  of  removal  of  caase. 


Approved  in  San  Juan  t.  Bt.  John's  Obs.  Co.,  195  U.  B.  520,  49 
L.  304,  26  Sap.  Ct.  108,  construing  contract  for  street  lighting  in 
Porto  Bico  with  reference  to  medium  of  payment. 

8  Wall.  575-587,  19  L.  490,  BUTZ  v.  CITY  OP  MDBOATINE. 
SyL  7  (Vn,  105).    Bondholder's  remedies  not  taken  away  by  r«- 

Approvsd  In  City  of  Ft.  Madison  v.  Ft.  Madison  etc.  Co.,  134  Fed. 
216,  6?  C.  C.  A.  14S,  Iowa  Code  1S97,  §  1305,  providing  for  redue- 
tlDu  of  assessed  value  of  property.  Is  void  in  so  far  as  it  aftects 
ability  of  city  to  meet  water  rent  contract;  Columbia  Ave.  Sev, 
Fund  etc.  Co.  v.  Dawson,  130  Fed.  175,  grant  by  city  to  water  com- 
pany of  right  to  lay  pipes  In  streets  and  to  supply  elty  with  water 
for   term,  cannot   be  impaired  by   construction   of  competing   city 

a  WaU.  603-630,  10  L.  E13,  HEPBUBN  v.  QBISWOLD. 

8yl.  7   (Vn,  108).     Statutes  upheld  unless  invalidity  clear. 

Approved  in  United  SUtes  v.  Scott,  148  Fed.  433,  holding  void 
Corop.  St.  1901,  p.  3210,  making  it  criminal  tor  interstate  carriers 
to  compel  employees  to  agree  not  to  join  labor  nniona. 
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8  Wall.  650-872,  19  L.  3E0,  MAGUIBE  v.  TTLEE, 
Bjh   7    <VII,  113).    Ineompleto   land   title*  not  for  coutIb — Sor- 

Approved  in  Territory  t.  Delinqnent  Taipayers,  12  N.  U.  175,  7fl 
Pac.  313,  imperfect  Mexican  grant  not  taxable  before  confirmation 
til  aurvey  by  court  of  private  land  claima;  United  States  v.  Mon- 
tana Lumber  etc.  Co.,  19Q  U.  S.  678,  49  L.  605,  25  Sup.  Ct.  367, 
Arguendo, 


IX  WALLACE. 

«  WaU.  1-12,  10  L.  600,  NEALE  r.  IfEAIiES. 

87L  1  (Vn,  115).    Amendment  to  fit  evidence. 

Approved  in  Bulte  t.  Iglebeart  Broi.,  137  Fed.  502,  70  C.  C.  A. 
70,  npholding  refusal  of  amendment  of  bill  for  infringement  of  pat- 
ent; Kinney  t.  Craig,  103  Ta.  167,  48  S.  E.  S67,  where  record  In  suit 
to  recover  debt  secured  bj  vendor's  lien  sbowed  right  of  plaintiff  to 
recover  from  any  property  owned  by  defendant  at  time  of  debt, 
and  that  be  bad  given  property  in  trust  to  children,  bill  amendable 
by  allegation  that  deed  made  to  defraud  plaintifF;  Batliff  v.  Som- 
mers,  55  W.  Ta.  37,  46  8.  E.  715,  arguendo. 


Approved  in  Halsell  v.  Benfrow,  14  Okl.  602,  78  Fac.  123,  holding 
•ending  of  surveyors  on  to  land  not  taking  of  possession  sufficient 
to  take  parol  agreement  for  sale  of  lands  out  of  statnte. 

9  Wall.  13-22,  10  L.  541,  BEESB  v.  UNITED  STATES. 

Syl.  2  (Vn,  118).    Change  in  contract  releasing  surety. 

Approved  in  Zeigler  v.  Hallahan,  131  Fed.  208,  66  C.  C.  A.'l, 
where  lease  bound  tenant  to  keep  and  pay  rent  for  premises,  and 
at  end  of  term  deliver  them  in  good  condition,  modification  by  pro- 
vision that  In  case  of  destruction  rendering  premises  untenantable 
lease  should  be  void  releaaes  surety;  Orleans  etc.  By.  Co.  v.  Inter- 
national Const.  Co.,  113  La.  413,  37  So.  11,  applying  rule  where  stipu- 
lation in  baildiog  contract  that  bonds  be  deposited  with  trust  com- 
pany to  be  disposed  of  to  raise  money  shanged  to  another  scheme; 
Stem  V.  Sawyer,  7S  Vt.  12,  13,  112  Am.  St.  Bep.  894,  61  Atl.  38,  sale 
of  portion  of  laased  premisei  with  tenant 'a  consent  leleases  tenant's 
■nretj. 
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9  W&ll.  23-32,  10  L.  S4S,  UcQOON  t.  BOALBS. 

S7I.  2  (Tn,  120).    State  law  goToniB  transfen. 

Approved  in  Southeni  Pae.  Co.  t.  Westeni  Foe.  Sj.  Co.,  144  Fed.* 
ITS,  determiDiug  title  to  Oakland  waterfront;  Habbard  t.  Ooin,  137 
Fed.  826,  TO  C.  C.  A.  320,  eonatrning  deed  to  daughter  and  ehiltlren, 
with  provision  that  ibe  do  not  lell  or  encumber  land,  bat  retain  it 
for  nu  of  herself  and  ebildren  forever,  aa  not  within  BhelleT'e  GaM. 

87L  4  (Vn,  120).    Collateral  attack  on  attachment  proceedings. 

Approved  in  Harper  v.  Banlcin,  141  Fed.  630,  judgment  in  favor  of 
national  bank  receiver,  based  on  flndinge  that  defendant,  while  bank 
official,  embezzled  bank  fundi,  is  eonelusive  of  character  of  indebt- 
edneu,  on  issue  as  to  whether  debt  ie  released  by  discharge  in  bauk- 
raptcj';  Logan  v.  Central  Iron  t  Coal  Co.,  189  Ala.  S5S,  36  So.  731, 
where  judgment  In  favor  of  administrator  for  wrongful  death  of  in- 
testate Is  satisfied,  it  is  not  eollaterallj  attackable  for  frand  iB 
action  on  same  eauae  hy  administrator  de  bonii  non. 

0  Wall.  35-38,  19  L.  6T3,  GUT  t.  STATE. 
8jL  2  (Tn,  122).  Ex  post  facto  law—Changing  venue. 
Approved  In  Barry  v.  Truaz,  13  N.  D.  141,  90  N.  W.  T73,  upholding 
Ber.  Codes  1S99,  |  6122,  providing  for  change  of  place  of  trial  on  mo- 
tion of  prosecotion  where  fair  trial  cannot  be  had  in  original  eonntj; 
State  V.  Booney,  12  N.  D.  153,  96  N.  W.  616,  upholding  Lawa  1903, 
e.  99,  Bubatituting  penitentiary  for  eountj  jail  as  place  of  confine- 
ment pending  ezecotion,  as  applied  to  one  convicted  prior  to  passage 
of  Uw. 

9  Wall.  41-45,  19  L.  593,  tJNITBD  STATES  v.  DBWITT. 

Sjl.  1  (Vn,  124).    Federal  regnlation  of  state's  internal  police. 

Approved  In  In  re  EeS,  197  U.  8.  606,  49  L.  856,  25  Sup.  Ct.  506, 
sale  of  liquor  within  state  to  Indian,  to  whom  lands  allotted  under  24 
Stat.  388,  e.  119,  not  poniBhable  under  21  Stat.  506,  e.  109;  Ex  parte 
Dick,  141  Fed.  7,  where  government  conveyed  to  individuals  lands 
ceded  to  it  by  Indians,  and  municipality  formed  thereon,  lands  not 
subject  to  Bev.  St.,  |  2139,  prohibiting  Introduction  of  liquor  into 
Indian  country;  Sanders  v.  Commonwealth,  117  Ky.  5,  111  Am.  St. 
Bep.  221,  77  S.  W.  359,  1  L.  B.  A.  (N.  S.)  932,  upholding  Ky.  St.  1899, 
J  1274,  forbidding  sale  of  milk  from  cows  fed  on  "still  slop.'* 

9  Wall.  60-56,  10  L.  504,  CHICAGO  v.  SEELDOK. 

SyL  1   (Vn,  126).     Franchise  requiring  street  repairs — Asseeaments. 

Distinguished  in  New  York  v.  State  Board  of  Tax  Commrs.,  109 
U.  S.  43,  105  Am.  St.  Bep.  703,  50  L.  77,  2S  Sup.  Ct.  715,  upholding 
K.  T.  Laws  1890,  c.  712,  imposing  special  franchise  tax,  sa  applied 
to  street  railway  given  franchise  in  consideration  of  payment  of  per- 
eentage  of  earnings;  American  Bonding  Co,  v.  City  of  Ottumwa,  137 
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Ped.  S82,  70  C.  C.  A.  270,  where  atieet  paving  contract  nqnlr*cl  eon- 
tnetor  to  keep  same  in  repair,  and  expert!  decided  that  on  aeeoant 
«f  bkd  material  and  workmanahip  entire  lesnrfaeing  aocenaiy,  i»- 
•nrf  aeing  was  repairs. 

Bfl.  2  (TIE,  127).    Fraetical  interpretation  of  eontraeta  by  partiw. 

Approved  In  Cleveland-Cliffs  lion  Co.  v.  East  Itaeea  Min.  Co.,  149 
Fed.  239,  CDnitming  contract  relating  to  mining  leases;  Colnmbns  etc, 
Bjr.  Co.  V.  Pennsylvania  Co.,  143  Fed.  76S,  construing  agreement  be- 
tween railroada  in  eontracts  relating  to  joint  nae  of  terminal  prop- 
ertjr;  Uinta  Tnnnal  etc.  Co.  t.  Ajax  etc  His.  Co.,  141  Fed.  6S8,  con- 
■tming  stipulation  that  lode  claima  of  plaintiff  were  "located  in  com- 
pliance with  law";  Northmp  v.  Biehtnond,  106  Ta.  S39,  53  8.  E.  063, 
construing  ordinane*  reqniring  street-ear  companies  to  sell  school  chil- 
dren's tickets  at  reduced  rates  as  requiring  sale  of  aueh  tickets  to 
atudenta  of  business  college. 

B^.  4  (Tn,  129),    Btreet  railway  franchise  b  contract 
Approved  in  Blair  ▼.  Chicago,  201  U.  &  479,  50  L.  832,  S6  Sap.  Ct. 
487,  construing  111.  Act,  Feb.  fi,  186S,  with  relerence  to  extension  of 
corporate  life  of  street  railway  created  by  acta  of  1S5B  and  18S1. 

9  WalL  76-83,  19  L.  597,  SMITH  v.  MOBSB. 

Syl.  i  (Tn,  134).    Arbitration  deeiaion  eonelnaive. 

Approved  in  Boberta  etc.  Shoe  Co.  v.  Weatinghonia  etc.  Mfg.  Co., 
143  Fed.  224,  holding  where  contract  provided  lor  referenM  of  qnea- 
tions  to  engineer,  latter 's  decision  is  conclusive. 

9  WaU.  83-89,  19  L.  574,  mOTED  STATES  v.  KEEELEB. 

87L  4  (Tn,  136).    Official  bonda — Bobbery  of  funds  no  defense. 

Approved  in  Van  Trees  v.  Territory,  7  Okl.  363,  04  Pac.  498,  faet 
that  county  trsasnrer  deposited  funds  in  solvent  bank,  which  after- 
ward failed,  is  no  defense  to  action  on  bond. 

Distinguished  in  Sweeney  r.  Commonwealth,  118  Ky.  922,  82  8.  W. 
042,  state  anditor  not  liable  on  bond  for  moneys  paid  an  vooehen  for 
militia  expenses  signed  by  persons  wioogfnlly  acting  as  governor  and 
adjutant  general. 

9  WalL  108184,  19  L.  604,  CHEEVEB  r.  WILSON. 

Syl.  7  (Tn,  140).    Federal  courts  judicially  notice  state  lawa. 

See  lis  Am.  St.  Bep.  873,  note. 

8yL  8  (Tn,  146).  Conclnsiveness  of  dlvoree  decree — Xlnding  of 
residence. 

Approved  io  Haddock  ▼.  Haddock,  201  U.  S.  670,  626,  50  L.  870, 
893,  2fl  Bnp.  Ct.  52S,  mere  domicile  of  one  spouse  does  not  give  state 
eonrt  jurisdiction  to  render  divorce  against  nonresident  nonappesring 
defendant  served  by  publieatiouj  Sheehsn  v.  Farwell,  135  Mich.  S07, 
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97  N.  W.  732,  applfuig  ral«  in  action  on  foreign  judgment.    See  109 
Am.  St  Bep.  250,  268,  note. 

87L  9  (Tn,  147).    Wife  may  acquire  eeparate  domicile. 

Approved  in  Haddock  v.  Haddock,  201  V.  8.  GTl,  583,  B93,  SO  L. 
870,  873,  BOS,  26  Sup.  Ct.  S25,  meie  domicile  of  one  Bpouaa  docs  not 
give  Btatfl  court  jarisdiction  to  render  divorce  againat  nonresideat  noD- 
appearing  defendant  leived  by  pablicatlon;  Qordon  v.  Yoat,  140  Fed. 
81,  wife  deserted  hy  hniband  may  sae  for  alienation  of  affections  in 
federal  eoart  of  itata  other  than  that  of  husband's  residence  or  cit- 
izenship; aark  T.  Clark,  191  Uass.  131,  77  N.  E.  703,  wife  separated 
from  huaband  because  of  his  adultery  may  sae  for  divorce  in  county 
other  than  that  of  his  residence  if  she  resides  in  eonnty  of  rait.  Sea 
109  Am.  St.  Bep.  £59,  267,  note. 


Approved  in  Blair  v.  Chicago,  201  U.  S.  449,  CO  L.  821,  26  Sap. 
Ct.  427,  motive  with  which  creditor  invokes  federal  jurisdiction  is  im- 
material; Toledo  Traction  Co.  v.  Cameron,  137  Fed.  56,  69  C.  C.  A. 
£8,  where  father  and  mother  of  infant  plaintiff  are  divorced,  and  cus- 
tody awarded  to  mother,  bis  eitisenship  and  domicile  are  determined 
by  hers,  for  purpoae  of  federal  jurisdiction;  disacnting  opinion  in 
Haddock  v.  Haddock,  201  U.  S.  611,  50  L.  887,  26  Sap.  Ct.  525,  ma- 
jority holding  mere  domicile  of  one  spouse  does  not  give  state  coart 
jurisdiction  to  render  divorce  against  nonreaident  aonappearing  de- 
fendant served  by  publication. 

9  Wall.  125-129,  19  Ik  608,  NOBBIS  v.  JACKSON. 

Syl.  1  (VH,  148).    Trial  to  court— Special  flndings. 

Approved  to  West  v.  Houston  Oil  Co.,  136  Fed.  345,  69  C.  C.  A. 
169,  applying  rule  in  trespass  to  try  title;  Anglo-American  etc.  Co. 
V.  Lombard,  132  Fed.  734,  68  C.  0.  A.  89,  applying  rule  in  action  to 
enforce  stockholder's  statutory  doable  liability. 

Byl.  2  (VU,  149).    Conclusivenesa  of  findings  by  conrt. 

Approved  in  Streeter  v.  Sanitary  Diat.  of  Chicago,  133  Fed.  126,  66 
C.  C.  A.  190;  Paul  v.  Delaware  etc.  B.  Co.,  ISO  Fed.  953,  and  York 
T.  Washburn,  129  Fed.  566,  64  C.  C.  A.  132,  all  following  rule. 

Syl.  6  (Til,  151).    Bill  of  exceptions  on  trial  to  court. 
Approved  in  Paul  v.  Delaware  etc.  B.  Co.,  130  Fed.  954,  955,  fol- 
lowing rule;  Fitzgerald   v.  Basaford,   142   Fed.   134,   where   action  at 

law  tried  by  court,  and  there  waa  no  'apecial  finding,  aaaignment  of 
error  that  court  "erred  in  rendering  judgmeot  in  favor  of  plaintiff," 
is  inaofficjent;  Weat  v.  Houston  Oil  Co.,  136  Fed.  350,  69  C.  C.  A.  169, 
applying  rule  in  trespass  to  try  title  where  vital  isne  waa  genuine- 
Bess  of  deed. 
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9  WaU.  161-175,  19  L.  620,  TEE  HABBIMAN. 

SjL  3  (Vil,  160).    Con  tracts— ConttiigeDeiu  exeniing  performonea. 

Approved  in  Beid  v.  Alaeika  PaekinK  Aaan.,  43  Or.  436,  73  Pm. 
340,  contract  to  bcU  aalmoD  packed  in  Alaska,  flsh  to  b«  "exactly  like 
Puget  Sound  fonej  soekeye,"  not  void,  tbongh  tah  of  that  sort  not 
found  in  Alaska;  Pearlstine  y.  WMtebeiter  Fire  Ins.  Co.,  70  S.  C. 
80,  49  S.  E.  S,  proofs  of  loss  made  and  sworn  to  hy  agent,  where  facts 
are  within  his  own  knowledge,  and  principal  is  absent,  do  not  riolate 
stipalation  in  poliej  that  insured  shall  make  proof;  Wheeling  etc 
Fonndr?  Co.  r.  Wheeling  etc.  Iron  Co.,  58  W.  Ta.  67,  SI  S.  E.  131, 
under  contract  to  make  and  deliver  machiner;'  at  certain  time  or 
forfeit  $60  per  daj,  forfeiture  not  excused  because  party  acted  is 
good  faith  and  with  due  diligence. 

9  Wall.  187-197,  19  L.  668,  FBISBEB  v.  WHITNET. 

Syl.  3  (Tn,  162).  Bights  of  pre-emptioner  neither  psyfog  nor  re- 
ceiving eertiflcate. 

Approved  in  Oregon  Short  Line  B.  Co.  v.  Quiglej,  10  Idaho,  7S1, 
80  Pac.  403,  404,  applying  mle  to  grant  of  right  of  way  to  Utah  etc. 
B.  B.  Co.;  Qraham  t.  Great  Falls  etc.  Co.,  30  Hont.  400,  402,  76  Pac 
810,  811,  preferential  right  given  BDCcesBfal  contestant  under  Comp. 
St.  1001,  p.  1392,  was  not  vested  right  enforceable  against  govern- 
ment; McDonald  v.  Union  Pbc.  B.  Co.,  70  Neb.  350,  97  N.  W.  441, 
state  court  cannot  compel  eonvejanee  of  lands,  subject  to  entry  under 
homestead  laws,  to  person  who  has  been  denied  privilege  of  making 
entry  by  government  officials;   Wallace  ▼.  Adams,  143  Fed.  784,  ar- 

Syl.  5  (vn,  164).    Title  remains  in  government  till  payment. 

Approved  in  Busaian-American  etc.  Co.  v.  United  States,  199  U.  S. 
576,  50  L.  316,  36  Sup.  Ct.  157,  valne  of  improvements  made  on  pub- 
lic lands  in  Alaska  by  mere  trespasser  are  not  recoverable  from  gov- 
ernment in  its  selection  of  lands  for  fish  enlture  station  under  26  Stat. 
1100,  j  14;  Tegarden  v.  Le  Marchel,  129  Fed.  490,  claim  for  improve- 
inents  made  before  issuance  of  patent  are  not  recoverable  is  eject- 
ment; Nickelson  ▼.  Cameron  Lumber  Co.,  39  Wash.  575,  81  Pac.  1061, 
one  settling  on  nnanrveyed  lands  cannot  recover  for  cutting  and  re- 
moving of  timber  by  aDother;  State  v.  Boss,  39  Wash.  409,  81  Pac. 
867,  mere  rejected  applicant  for  lease  of  public  land  cannot  institute 
mandamus  to  compel  land  commissioner  to  advertise  lease  of  such 
land;  dissenting  opinion  in  Bernardy  v.  Colonial  etc.  Mtg.  Co.,  17  S.  D. 
653,  106  Am.  St.  Bep.  800,  98  N.  W.  171,  majority  holding  where  en- 
tryman  before  patent  conveyed  by  deed  which  was  recorded,  and 
after  patent  he  mortgaged  land,  mortgagee  acquired  no  interest  M 
against  grantee. 

Distinguished  in  United  States  v.  Oregon  etc.  B.  Co.,  133  Fed.  959, 
lands  pre-empted  but  not  paid  for  are  exempted  from  railroad  land 
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^aot  ot  Jnly  25,  1S66;  BeMrration  Bank  r.  Hoist,  17  B.  D.  246,  95 
N.  W.  933,  70  L.  B.  A.  790,  wbere  assignee  of  invalid  lease  fiom  Indian 
allottee  applied  tor  bomestead,  whieli  ^pplicmtion  was  retnined  without 
Action  on  aame,  and  another  took  up  residence  on  land  and  received 
receiver's  receipt,  former  cannot  recover  crops  planted  bf  him  and 
harvested  by  latter. 

9  Waa  203-237,  19  L.  838,  THE  STAB  OF  HOPE. 

SjL  3  {Tn,  169).     Collision — SacriflCfl  to  avoid  impending  peiO. 

Approved  in  Ifinnesota  B.  B.  Go.  t.  Lehigh  Tallej  etc.  Co.,  129  Fed. 
32,  63  C.  C.  A.  672,  determining  fanit  for  eollisian  between  one  steamer 
having  tow  and  two  others  coming  down  channel  abreast;  Oceanic 
Steam  NaT.  Co.  v.  Aitken,  196  U.  B.  SX,  *9  h.  613,  25  Bn^  Ct  317, 
arguendo. 

9  WaU.  2S4-274,  19  L.  9H,  BWAIN  T.  SEAUEN8. 

87L  S  (Tn,  173).    Tarring  writing  bj  parol— Statot*  of  frandi. 

Approved  in  American  Fine  Art  Co.  v.  Simon,  140  Fed.  S35,  S37, 
written  contract  requiring  plaintiff  to  prepare  designs  which  U  ap- 
proved hj  defendant  were  to  constltote  order  for  work,  it  rescinded 
hj  oral  agreement,  after  rejection  of  designs,  that  defendant  ahoold 
•ign  designs  so  that  plaintiff  could  copyright  them;  UeConath^  t. 
Lanbam,  116  Kj.  740,  7S  S.  W.  636,  where  written  contract  for  sale  of 
mineral  rights  provided  for  forfeiture  if  payment  not  made  before 
certain  time,  parol  agreement  extending  time  Is  void;  Cnghan  v.  Lar- 
son, 13  N.  D.  3S0,  100  N.  W.  1090,  refusing  to  speclflcallj  enforce 
parol  modification  of  written  contract  for  sale  of  land,  though  roodifl- 
estion  pertained  only  to  performance  of  contract;  Halsell  r,  Benfrow, 
14  Okl.  689,  78  Pac  122,  applying  mle  where  contract  to  sell  land 
was  modified  by  parol  agreement  to  deduct  certain  snm  for  axelosion 
of  certain  lot  from  deed;  Neppaeh  t.  Oregon  etc.  B.  B,  Co.,  46  Or. 
395,  80  Pac.  486,  where  vendor's  title  was  in  doubt  and  he  requested 
postponement  of  fnrther  payments  till  title  determined,  to  which  ven- 
dee agreed,  vendor  cannot  assert  invalidity  of  latter  agreement. 

Byh  6  (Tn,  174).    Estoppel  by  alienee. 

Approved  in  Uarina  Iron  Wki.  r.  Weiss,  148  I^d.  153,  owner  of  boat 
which  was  contracted  to  be  of  certain  martrngm  draft  is  estopped  to 
reject  It  for  exceeding  draft  where  be  was  present  daring  Its  building 
and  knew  it  wovld  exceed  draft,  bnt  said  nothing;  Alston  v.  Connell, 
140  N.  C,  493,  58  S.  B-  205,  reqnest  of  postponement  of  tender  of  priee 
tn  execation  of  contract  for  option  for  sale  of  land  estops  party  from 
setting  np  statute  of  frands;  Qlobe  Nav.  Co.  v.  Uaryland  Casualty 
Co.,  SO  Wash.  809,  81  Pac.  830,  applying  mle  Ib  action  on  indemnity 
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9  Wall.  274-282,  16  L.  658,  THE  JUSTICES  v.  MTJEBAT. 

6yl.  1  (Tn,  17S).    Bcveuth  ameadmeiit  KppliM  to  stKU  conrt  jnrlei. 

Approved  in  Qnnn  v.  UiiioiL  B.  B.  Co.,  87  B.  L  324,  6S  AU.  120,  ap- 
holding  B.  I.  Oen.  Laws  1896,  e.  251,  g  11,  authorizing  anpreme  e«nrt 
to  direct  judgment  irithont  further  tri&l  by  jury, 

e  Wall.  282-290,  19  L.  676,  PUBLIC  SCHOOLS  t.  WALKEB. 

S7I.  2  (Vn,  177).    Limitation  atatota  ij  one  of  repose. 

Approved  in  Lfncbburg  etc.  Uill  Co.  ▼.  Travelers'  Ina.  Co.,  140  Fed. 
722,  limitation  for  bringing  suit  aa  provided  in  inanranee  policy  begins 
to  run  on  dear  announcenent  hj  eoiopany  of  ita  refuaal  to  settle. 

S  Wall.  290-294,  19  L.  718,  BUBNETT  t.  CALDWELL. 

87I.  2  (Til,  178).    Ejeetmeot  on  vendee's  default  in  payment. 

See  107  Am.  St.  Bep.  724,  note. 

S7I.  3  (VII,  178).    Notice  to  quit  to  vendee  in  default  nnneeessary. 

See  107  Am.  St.  Bep.  726,  note. 
9  WaU.  295-298,  19  L.  694,  LOBBANO  ▼.  NELUOAN. 

Syl.  1  (Tn,  178),    Statute  permitting  guardian  to  sell. 

Approved  in  State  v.  Bryan,  SO  FU.  363,  39  So.  951,  apholding  Lawa 
1905,  c.  5384,  iboliafaiug  certain  schools  and  colleges. 


Syl,  3  (Vll,  179).    Ko  mandamus  to  control  discretion. 

Approved  in  Beebe  v.  Commissionei  of  State  Land  Office,  137  Hich. 
49,  100  N.  W.  129,  mandamus  does  not  lis  to  review  deteTmination  of 
State  Land  Commissioner  under  Act  No.  107,  p,  154  of  1899,  requiring 
him  to  issue  certiflcate  of  homestead  entry  when  in  his  judgment  appli- 
cation is  made  in  good  falthj  Barnes  r.  Wilson  County  Commrs.,  135 
N.  C.  40,  47  S.  E,  712,  denying  mandamoa  to  compel  county  hoard  to 
issue  liqaoT  license;  Wilboarae  v.  Baldwin,  5  OU.  280,  47  Pac  1050, 
refusing  to  enjoin  Indian  agent  from  removing  homestead  applicant 
from  lands  prior  to  issuance  of  patent;  Fitsgerald  v.  £eith,  5  Ukl. 
264,  48  Pac.  Ill,  territorial  courts  cannot  review  action  of  Interior 
Department  in  its  disposition  of  public  lands  prior  to  issuance  of 
patent;  dissenting  opinion  In  Sproat  v.  Dnrland,  2  Okl.  52,  35  Pac.  888, 
majority  holding  in  proceedings  by  homestead  applicant  to  enjoin 
adverse  claimant  from  interfering  with  possession,  eourt  may,  on 
answer  and  eross-complaint,  enjoin  plaintiff  from  interfering  with  de- 
fendant's possession;  Adams  v.  Concb,  1  Okl.  34,  35,  26  Pse.  1015, 
ejectment  cannot  be  predicated  on  receiver's  duplicate  receipt;  Wilson 
V.  Cox,  73  8.  C.  400,  53  S.  E.  613,  mandamus  does  not  lie  to  compel 
dispenser  to  operate  dispensary  where,  in  order  to  do  so,  court  would 
Mt  aside  election  against  dispensary;  Laramie  Nat.  Bank  v.  Steinhoff, 
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11  Wyo.  307,  71  Pac.  984,  Id  action  by  one  in  possesaion  of  land  claim- 
ing nnder  certificate  of  purchase,  where  no  patent  haa  issued,  court 
cannot  determine  title.     See  98  Am.  St.  Rep.'  S74,  note. 

Syl.  6  (Vn,  ISO).     Mandamus  to  officer  abates  on  resignation. 

Approved  in  State  v.  Board  of  State  Canvassers,  32  Mont.  15,  17, 
7S  Pac.  402,  403,  where  maodamua  proceeding  has  abated  because  of 
expiration  of  term  of  office  of  official  against  whom  directed,  it  will 
be  dismissed  on  eourt'a  own  motion;  Holdermann  v.  Schane,  56  W. 
Ta.  15,  48  S.  E.  514,  where,  when  mandamus  to  compel  mayor  and 
eoancilmen  to  reconvene  as  canvassing  board  waa  issaed,  their  terma 
had  expired,  writ  cannot  be  used  against  auccessora. 

9  Wall.  315-326,  19  L.  714,  LYNCH  v-  BERNAL. 

Bfl.  4  (vn,  1S2).    Public  land*— Doctrine  of  relation. 

Approved  in  United  Statea  v.  Detroit  Timber  etc.  Co.,  SOO  U.  8. 
335,  SO  li.  505,  26  Sup.  Ct.  283,  protecting  bona  flde  purchaaer  from 
patentee  without  notice  of  entryman's  fraud,  though  purchaser  ac- 
quired interest  in  lands  under  contract  for  standing  timber  prior  to 
iaauanca  of  patent;  United  Statea  t-  Anderson,  194  TT.  8.  399,  4S  L. 
1039,  24  Sup.  Ct.  716,  government  cannot  retain,  as  against  grantee  of 
lande  within  indemnity  limits,  money  collected  for  removal  of  atone 
from  land  between  (election  of  landa  and  approval  of  aelection;  Peyton 
T-  Desmond,  129  Fed-  12,  63  0.  G.  A.  6S1,  homestead  patentee  may ' 
recover  valne  of  timber  wrongfully  eat  and  removed  from  land  bt- 
tween  initiation  of  claim  and  issuance  of  patent. 

0  Wall.  339-353,  19  L.  696,  BIQELOW  v.  F0BBE8T. 

Syl.  6  (Vn,  187).    Decree  of  sale  of  remainder. 

Approved  in  Turner  v.  Barraud,  102  Ya.  332,  46  S.  E.  322,  decree  of 
■ale  of  remainder  ia  void  where  iasuea  did  not  involve  intereata  of 
remainderman. 

Diatinguiahed  in  Clevenger  t.  Figley,  68  Kan.  707,  75  Pac.  1004, 
judgment  of  diatrict  court  on  foreclosure  of  mortgage  given  by  owner 
jointly  with  guardian  of  insane  wife  deciding  issue  aa  to  whether  prem- 
iaei  were  homestead  or  not  at  time  of  mortgage  ia  not  collaterally 
attackable. 


Syl.  1  (Tn,  188).    Tax  on  abares  not  tax  on  capital. 

Approved  in  People 'i  8av.  Bank  v.  Layman,  134  Fed.  638,  fact  that 
bank's  assets  going  to  make  up  value  of  aharea  consiats  of  government 
bonds  does  not  entitle  bank  to  deduction  of  such  amonnt  from  aaseas- 
mant  under  Iowa  Code,  1  1322,  asseasing  aavings  banks  on  aharaa; 
Strob  V.  Detroit,  131  Mich.  116,  90  K.  W.  1032,  shares  in  foreign  cor- 
poration, when  ita  property  ia  located  and  taxable  bere,  are  exempt 
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from  tazatlon  ander  itKtatei;  Old  Nat.  Bank  t.  State,  58  W.  Va.  90B, 
S8  S.  B.  499,  govenuneiit  bond*  held  "bj  national  bank  aa  part  of  it*  eapi> 
ta]  not  taxable  under  state  aothoritj;  Tint  Nat.  Bank  v.  Douglaa  Co., 
124  Wia.  21,  2E,  102  N.  W.  317,  SIS,  real  eatatd  belonging  to  national 
bank  which  la  acquired  with  and  congtituting  part  of  it«  eapitail  ia  ei- 
«inpt  from  taxation. 

Sjrl.  8  (VU,  192).    Beqniring  national  bank  to  pa^  itoekbolder'a  tax. 

Approved  in  Cantaira  r.  Cochran,  1B3  TT.  8.  16,  48  L.  S97,  24  Sap. 
Ct.  318,  upholding  Ifd.  IiawB  1892,  e.  704,  aa  amended  in  1900,  re- 
quiring ownera  of  bonded  warehouieB  to  paj  taxei  on  liqnon  itoied 
and  giving  them  lien  on  property  therefor;  Commonwealth  t.  Citixane' 
Nat.  Bank,  117  E7.  QSS,  80  8.  W.  160,  upholding  Acta  1900,  p.  «5, 
e.  23,  relating  to  taxation  of  national  bank  abares. 

SjL  4  (Vll,  19S).    State  regulation  of  federal  Initnimentalitiaa. 

Approved  in  Hibemia  Bav.  ste.  Soe.  t.  Ban  FraneiBCo,  200  V.  B. 
814,  50  L.  496,  26  Sup.  Ct.  265,  treasarf  ebeeka  for  interest  aecruad 
on  government  bonda  are  taxable  b^  state  in  hands  of  owner;  Coving- 
ton V.  I^nt  Nat.  Bank,  198  U.  S.  Ill,  49  L.  909,  29  8ap.  Ct.  902, 
holding  E7.  Act  March  21,  1000,  making  national  banks  liable  for 
taxes  for  past  jears  on  capital  stock,  is  void,  where  previouslj  national 
banks  not  required  t«  return  shares  held  ontside  of  state;  Corr^  v. 
.  Baltimore,  196  V.  S.  47S,  103  Am.  St.  Bep.  371,  40  L.  S01,  29  Snp. 
Ct.  S97,  upholding  Ud.  Code  Pnb.  Gen.  Laws,  art.  81,  imposing  on 
nonresident  stockholder  in  domestic  corporation  personal  liability  for 
taxes  on  bis  stock  enforceable  by  peisonal  action  bj  corporation; 
SUte  T.  Shryack,  179  Uo.  440,  78  B.  W.  812,  under  Laws  1895,  p.  243, 
real  estate  of  banks  must  be  assessed  to  corporation,  the  personalty' 
not  at  all,  and  shares  in  names  of  stockholders;  Cogswell  v.  Second 
Nat.  Bank,  76  Conn.  2S4,  60  AtL  975,  upholding  appointment  of  re- 
aeiver  for  national  bank;  State  v.  Fleming,  70  Neb.  938,  97  N.  W, 
106S,  upholding  Laws  1903,  c  78,  taxing  insurance  companies. 

Distinguished  in  Enoxville  Traction  Co.  t.  HcUillan,  111  Tenn.  626, 
77  S.  W.  680,  05  L.  B.  A.  296,  holding  void  Acts  1903,  p.  G90,  e.  £97, 
making  railroad  leasing  advertising  privilege  liable  for  tax  on  bndneta 
cf  advertising  in  ears. 

9  WaU.  304-370, 19  L.  734,  JONES  v.  BOLLES. 

B7L  1  (VU,  194).    Equity  jurisdiction  over  fraud. 

Approved  in  Levi  ▼.  Mathews,  149  Fed.  154,  federal  court  at  law 
cannot  entertain  defense  setting  np  fraud  in  procuring  contract  sued 
on;  Parkei  v.  Black,  143  Fed.  961,  bankruptcy  trustea  may  sue  in 
equity  to  recover  payment  made  by  bankrupt  to  eredit<>r  as  voidable 
preference;  Manning  v.  Berdan,  136  Fed.  161,  npfaoldlng  JDriadiction 
ef  bill  to  eBJiiia  aetion  at  law  oa  sot*  obtaiaed  by  fnnd,  and  t*  caaeal 
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Dlstfnpililied  io  General  Elec  Co.  ▼.  Westingtioaae  Elee.  A  Mfg.  Co., 
144  Pad.  46S,  denying  injnnetion  to  reatraiD  violation  of  eontmet  for 
manntactnre  and  aale  of  gooda  which  provided  penalty  for  violation 
thereof. 

87].  S  (Vn,  105).  Proper  portiee — Cancellation  at  eoipontlon'a 
agreement. 

See  97  jim.  Bt.  Bep.  40,  note. 

87I.  4  (YH,  IQS).    Eqnity— Allegatlona  elioiring  jDrledietlon. 

Approved  in  Wood  v,  Deikisa,  141  fed.  G07,  where  there  ia  no  eoa- 
trover«7  between  one  joint  vendor  and  pnrehaacr  who  haa  diepota 
with  othcra  aa  to  rigbta  under  contract,  llrat  vendor  who  refuted  to 
joia  anit  and  waa  made  defendant  cannot  be  aligned  at  eomplainant 
to  defeat  federal  jnriedietion. 

Dlatingniihed  In  Shewalter  v.  I<ezington,  143  Fed.  16S,  denying 
federal  juriidietion  over  anit  to  qnlet  title  aa  agaiut  itreet  improve- 
ment eertiflcatea  amounting  to  leai  than  $2,000. 

«  Wall.  38T-3H,  19  L.  736,  BUSHNSLL  v.  EENNEDT. 

SyL  3  (Tn,  196).    Federal  miit  by  aaaignee. 

DiatingnUhed  in  KoUe  v.  Eoadley,  200  U.  8.  32,  8S,  60  L,  380,  38S, 
20  Sup.  CL  £20,  anit  to  foreclose  traet  deed  cannot  be  maintained  in 
federal  court  unleaa  osBignor  could  ane  therein,  though  bill  prays 
eaneellatiou  of  release  for  fraud;  Utah-Nevada  Co.  v.  De  Lamar,  133 
Fed.  119,  06  C.  0.  A.  179,  suit  by  assignee  of  oral  contract  to  recover 
money  due  thereon  cannot  be  brought  in  federal  court  onless  assignor 
could  ane  therein. 

SyL  B  (Vn,  198).    Befendant  removing  suit  on  asrigned  cause. 

Approved  in  Greevy  v.  Jacob  Tome  Institute,  132  Fed.  409,  where 
atate  court  acquired  jurisdiction  of  suit  by  attachment  against  foreign 
corporation  under  state  statute,  federal  court  had  jurisdiction  on  re- 
moval by  defendant;  Finley  v.  Chamberlln,  46  Fla.  5ST,  3S  So.  S, 
applying  rule  to  change  of  venue  for  disqualifleatioQ  of  judge. 

9  WaU.  394-408,  19  L.  757,  NOONAN  v.  BRADLEY. 

SyL  I  (Vll,  IBS).     Foreign  administrator  cannot  sue. 

Approved  in  Brooks  v.  Southern  Pac.  Co.,  148  Fed.  997,  personal 
representative  of  decedent  qualified  in  one  State  cannot  sue  in  another 
for  tort  under  state  statute  permitting  action  by  foreign  administrator 
for  debts  dne  decedent;  Graham  v.  Lybrand,  142  Fed.  Ill,  applying 
rule  to  action  by  foreign  administrator  to  compel  reaideot  executor 
to  torn  over  to  him  asseta  of  estate. 

Diatinguiahed  in  Moore  v.  Petty,  135  Fed.  673,  OS  C.  C.  A.  806. 
executor  may  ane  in  another  state  to  recover  from  agent  employed 
by  him  proceeda  of  sale  of  realty  belonging  to  estate. 
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Approved  in  Hildreth  t.  Duff,  143  Fed.  140,  eonetmiDg  eontntet  of 
amploj'niCDt  to  perfect  esTtsiii  machine  aa  not  binding  employee  to 
Auign  pntent  for  eBsentially  different  machine. 

9  Wall.  409^14,  19  L.  704,  THE  MAYOE  t.  LOBD. 

8yl.  6  (YH,  204).     Maodamni  to  compel  tu  to  pay  bonds. 

Approved  in  Tbels  ▼.  Commra.  of  Waahitk  Connty,  9  OkL  663,  60 
Pac  COS,  where  county  commiMiODere  iamed  bridge  warrants  in  ac- 
eordnnce  with  etatute,  and  failed  to  make  tax  levy  to  liquidate  war- 
rants, remedy  of  holders  is  usudamuB  and  not  action  to  reeoror 
money.    8ee  105  Am,  Bt.  Bep.  216,  217,  note. 

»  Wall.  41S-419,  19  L.  732,  SUFEBYiaOBS  t.  DUBANT. 

SyL  1  (Vll,  204).    Mandamiu  to  compel  tax  to  pay  judgment. 

Approved  in  Theis  v.  Commrs.  of  Washita  County,  9  OU.  653,  00 
Pac.  508,  where  coanty  board  issued  bridge  warrants  In  accordance 
with  statute  and  failed  to  make  tax  levy  to  liquidate  them,  mandamus 
and  not  action  to  recover  money  is  remedy  of  holder. 

8yl.  Z  (VII,  205).    State  injunction  aa  barring  federal  mandamns. 

See  105  Am.  St.  Bep.  216,  217,  note. 
9  Wall.  435-461,  19  L.  778,  THE  UAQQIE  HAMMOND: 

Syl.  7  (Vn,  209).    Rules  of  maritime  law. 

See  113  Am.  St.  Bep.  S83,  note. 

Sjl.  15  (VII,  210).    Fear  of  ice  justifying  delay  In  transportation. 

Approved  in  Philadelpbia  etc.  By.  Co.  v.  Peale,  Peacock  &  Kerr, 
135  Fed.  608,  starting  on  voyage  while  there  was  floating  ice  in  river 
which  later  injured  barge  and  caused  delay,  not  negligence. 

9  Wall.  461-467,  19  L.  739,  PHOENIX  IN8UBANCB  CO.  v.  COPELIN. 

8y1.  3  (VH,  211).    Unreasonable  delay  in  repairs  by  insurer. 

Approved  in  Hume  v.  Frenz,  150  Fed.  SOS,  applying  mle  where 
stranded  vessel  temporarily  repaired  by  insurer,  who  five  months 
later  permanently  repaired  her  and  sold  her  for  repairs. 

9  Wall.  477.486,  19  L.  725,  THE  CITY  OP  KENOSHA  v.  LAMSON. 

Syl.  9  (VH,  216).    Interest  coopons  not  severed  till  paid. 

Approved  in  Wright  v.  East  Biverside  Irr.  Diet.,  138  Fed.  322,  326, 
wbere  bonds  issued  under  Cat.  St.  1877,  p.  34,  c.  34,  were  prepared  and 
coupons  lithographed  with  name  of  then  secretary  of  district,  but  not 
delivered  far  eighteen  months,  and  succesaor  of  secretary  signed  them, 
bat  predecessor's  signature  on  coupons  not  changed,  bonds  were  void. 
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9  WaU.  480-500,  IS  L.  621,  INGLE  t.  JONES. 

SjL  7   (VII,  £18).    Further  tima  to  take  teatimonj  diMretionuy. 

Approved  in  Long  v.  Anderson,  48  Fla.  289,  37  So.  220,  it  is  abase 
«f  diieretioD  to  refuse  farther  time  to  take  testimonjr  where  defend- 
ant prevented  from  taking  testimonj  by  abaenea  of  master  in  ehan- 
-eerr;  MaxweU  r.  JackaoDvUle  Loan  etc.  Co.,  45  FIs.  457,  34  So.  265, 
arguendo. 

»  Wall  501-504,  19  L.  762,  HOE  v.  WILSON. 

Sjl.  4  (Vn,  219).     No  decree  nnlen  indispensable  parties  present. 

Approved  in  Florida  Land  etc.  Co.  ▼.  Anderson,  SO  Fla.  S13,  39 
So.  396,  following  rule. 

S  WaU.  517-521,  19  L.  744,  THE  KEOKUK. 

S7L  2  (Vn,  222).    No  lien  to  cargo  owner  till  delivery. 

Approved  in  Gnffey  v.  Alaska  etc.  S.  S.  Co.,  130  Fed.  274,  64  C.  C. 
A.  S17,  where  at  time  goods  delivered  at  wharf  under  bill  of  lading 
reciting  goods  to  be  shipped  on  board  ship  then  at  port,  complainant 
knew  ship  at  sea,  and  goods  never  delivered  to  ship,  vessel  not  liabla 
to  lien  for  breach  of  contract.    See  105  Am.  St.  Bep.  3S0,  note. 

9  Wall.  044-554,  IB  L.  763,  UICHIOAN  BANK  v.  ELDBBD. 

S7I.  8  (Vn,  226).    Notes— Antboriution  to  flU  blanks. 

Approved  in  Mechanics'  Bank  v.  Cbardavoyne,  69  N.  J.  L.  250,  101 
Am.  St  Bep.  701,  5S  Atl.  1081,  bank  receiving  from  A,  without  notice 
of  inflrmi^,  note,  in  payment  of  debt  dne  from  bim  to  bank,  which 
A'a  wife  had  indoraed  in  blank  for  him  to  discount  for  her  benefit, 
is  bona  fide  holder. 

-9  WaU.  554-660,  10  L.  684,  UNITED  STATES  t.  ADAUS. 

BjL  2  (Til,  227).    Correction  on  appeal  of  mistake  in  flndings. 

Approved  in  dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  208, 
47  S.  E.  13,  67  L.  B.  A.  170,  majority  granting  certiorari  to  correct 
record  where  appeal  from  conviction  for  rape  reversed  because  indict- 
ment as  shown  by  record  failed  to  allege  want  of  consent,  whereaa 
Indictment  did  in  fact  contain  such  allegation. 

■0  WalL  580  567,  19  L.  660,  HOBNTHALL  ▼.  THE  COLLECTOB. 

Syl.  5  (Til,  220).     No  costs  on  dismissal  for  want  of  jurisdiction. 

Approved  in  Sena  v.  United  States,  147  Fed.  400,  where  appellate 
«onrt  is  without  jnrisdiction  of  criminal  appeal,  it  cannot  direct 
marshal  to  deliver  prisoner  to  warden  to  carry  out  sentence. 

»  WaU.  567-575,  10  L.  748,  THE  ASSE8S0B  v.  OSBORNE. 

S7I.  7  (Tn,  S30).    Bepeal  of  law  conferring  jurisdiction. 

Approved  in  United  States  v.  Sena,  12  N.  IL  414,  78  Pac.  62,  repeal 
«f  Laws  1001,  p.  190,  c.  00,  deprived  snprema  court  of  jurisdiction 
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over  criminal  appeals  not  taken  during  term  at  wUeb  judgment  ren- 
dered; TerT7  t.  McClDng,  IM  Va.  601,  Si  6.  E.  350,  ander  Acta  1887-88, 
p.  68,  e.  S8,  depriving  eannt]'  court  of  jariBdiction  in  road  caMs  and 
conferring  same  on  snperTiHori,  pending  proeeedingi  lapied. 

9  Wall.  575-579,  19  L.  HSl,  LITCHFIELD  t.  BEGISTEB  AND  BE- 


87L  2  (VH,  231).    EqniUble  jariadietlon  over  public  lands. 

Appioved  in  Laramie  Nat.  Banlc  r.  Steinhoff,  11  Wj'o.  307,  71  Pae. 
991,  in  action  b^  one  In  pomeMion  of  land  under  certifleate  of  pur- 
chaae  Bgaioat  claimant  under  entry,  court  cannot  determine  titloj 
diiaenting  opinion  in  Bproat  r.  Durland,  2  OkL  S2,  35  Pac  888,  ma 
jorit;  bolding,  in  proceedings  by  homestead  applicant  to  enjoin  ad' 
verse  claimaDt  from  interfering  with  poBseuioD,  conrt  may,  on  answer 
and  crou-complaiot,  enjoin  plaintifl  from  interfering  with  defendant 'a 
poaaGsBion. 

B7I.  3  (TH,  232).    Equity  jurisdletioa. after  land  olBce  decision. 

Approved  in  Wilbourae  v.  Baldwin,  S  Okl.  276,  47  Pac.  104S,  re- 
fusing to  enjoin  Indian  agent  from  removing  bomestead  applicant 
from  lands  prior  to  iunante  of  patent;  Fitzgerald  v.  Keith,  S  Okl. 
263,  48  Pac.  Ill,  territorial  coarta  cannot  review  action  of  Interior 
Department  in  its  disposition  of  public  lands  prior  to  issuBnce  of 
patent;  Adams  r.  Conch,  1  Okl.  34,  35,  26  Pac.  1015,  ejectment  can- 
not be  predicated  on  receiver's  duplicate  receipt, 

9  WaU.  579-592,  19  L.  792,  TEOUPSON  ▼.  UNION  PACIFIC  S.  B. 

Syl.  S  (Vn,  233).    Bute  Uz  on  federal  agent's  property. 

Approved  in  Baltimore  Shipbuilding  etc  Co,  ▼,  Baltimore,  199  U. 
S.  382,  49  L.  245,  25  Sup.  Ct.  50,  npholdiag  tax  on  land  conveyed  to 
corpoTBtiou  for  drydock  pnrpoaea  though  government  leserved  right 
to  free  use  of  dock, 

»  Wall.  592-603,  10  L.  683,  MEBEYMAN  t.  BOUENE. 

Syl.  8  (Vn,  235).    Orantee  in  fee  may  deny  vendor's  title. 

Approved  in  Oregon  etc.  B.  B.  Co.  v.  Quigley,  JO  Idaho,  784,  80 
Pac.  405,  and  Swain  v.  ICcMUlan,  30  Uont.  441,  76  Pac.  946,  both 
following  role;  Scott  v.  Mineral  Dev.  Co.,  130  Fed.  502,  64  C.  C.  A. 
659,  continuation  of  possession  of  tract  under  deed  conveying  whole 
tract  but  part  of  wUch  only  is  entered,  gives  adverse  title  to  whole 
as  against  one  out  of  possession;  Fountain  v.  Lewistoa  Nat.  Bank, 
11  Idaho,  469,  83  Pac.  510,  arguendo. 

9  WalL  617-630,  19  L.  800,  IBTINE  v.  IBTINE. 

ByL  1  (Vn,  S38).    Estoppel  by  deed— After-acquired  title. 

Approved  in  Qark  v.  Bayers,  55  W.  Va.  527,  47  B.  B.  318,  following 
rale;  Weeks  v.  Wilkins,  139  N.  C.  218,  51  8.  E.  910,  applying  nil* 
where  infant  on  attaining  majority  failed  to  diaaffirm  deed. 
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t  W&IL  6E0  061,  19  L.  807,  DOWNHAU  t.  ALEXANDBIA. 

87I.  1  (Vn,  213).    Writ  of  eTTOT  to  inferior  itate  eonrt. 

Cited  fn  EentDckj  t.  Powen,  201  V.  a  S8,  SO  L.  SSO,  M  Snp.  Ct 
S8T,  arguendo. 

9  W&U.  esi-6M,  19  L.  SOS,  tTHTTED  STATES  T.  ADAU& 
BjL  1  (Tn,  241}.    Certiorari  on  diminntion  of  r«eor<L 
Approved  in  WhltQe;  r.  Dick,  E03  IT.  B.  139,  00  L.  96B,  S6  Sop.  Ct 
S84,  rircnit   court  of  appesli  emnnot   iaaiie   certiorari  to  roTiew  eon- 
Tiction  in  inferioi  federal  court  where  only  quMtion  !■  whathei  fed- 
eral eoDrta  bare  jariedictien  over  offenM. 

9  WaU.  666-672,  19  L.  767,  THE  QITICESTEP. 

ByL  1  (yu,  24S).    Undinp  of  fa«t  b^  two  sonrti. 

Appiored  in  The  Inea,  14S  Fed.  807,  npbolding  OndiDgt  on  conflict- 
ing  evidenee  ai  to  liability  of  tng  for  gronnding  of  tug. 

Bjl.  2  (Vn,  246).    LUbilitT'  for  tort— Contract  of  towage. 

Approved  in  The  Oceaniea,  144  X'ed.  804,  towing  tcmoI  liable  for 
iajuTf  to  tow  renlting  from  negligence  notwithatanding  contract 
that  towing  •hoold  be  at  tow'i  riak;  The  W.  0.  Uaaon,  142  Fed.  918, 
where  two  tag*  of  tame  owner  were  towing  ship  and  master  of 
leader  directed  movements  of  ship,  bnt  rear  tng,  as  to  own  movements, 
was  nnder  control  of  own  matter,  rear  tng  not  liable  in  rem  for 
stranding  of  tow  through  fault  of  other  tag. 

87L  5  (Tit,  240).    Collision— Tow  in  eontrol  of  tng. 
Approved  in  The  Joseph  Feene,  130  Fed.  490,  holding  tng  liable 
for  injuriei  to  tow  eaneed  bj  floating  ice. 

SfL  S  (VU,  246).  I>nt7  of  tog  to  properlj  leenre  llnia. 
Approved  in  The  Britannia,  14S  Fed.  499,  holding  tng  at  fault 
for  osing  hawser  which  was  nnaouud,  and  not  having  more  than 
one;  The  Inea,  14S  Fed.  868,  holding  tog  liable  for  gronnding  of 
tag  on  known  monnd  of  rocks  and  for  injnries  caused  bj  pulling 
her  off,  instead  of  waiting  for  her  to  float  with  tide;  Uonongabela 
Biver  ete.  Co.  t.  O'Neil,  144  Fed.  79,  holding  tug  liable  for  capsising 
of  towed  dredger;  Cotton  v.  Aim;,  141  Fed.  362,  npholding  finding 
of  BCgligenee  in  towing  honaeboat  between  tog  and  loaded  seowa, 
thereby  anbjeeting  it  to  nnnecessar;  strain;  The  I^ndhnrit,  18S 
Fed.  844,  holding  tng  liable  for  injury  to  tow  from  collision  with 
moored  vessel  caused  by  towing  line  slipping. 

Sisttngnished  in  The  Lyndharst,  147  Fed.  118,  holding  canal  boat 
towed  by  tng  at  fault  for  collision  where  its  master  failed  to  piopsrij 
secure  towing  line. 
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0  Wall.  072-677,  18  L.  783,  THE  SYEACUSB. 

SjL  2  (VU,  217).    Failure  to  slacken  speed  In  meeting  tow. 

Approved  in  The  Georgetown,  135  Fed.  858,  holding  steamer  at 
fault  for  eollieioD  with  barge  in  tow  of  tug;  American  S.  S.  Co.  r. 
American  S.  B.  Co.,  129  Fed.  67,  63  C.  C.  A.  507,  holding  steamer 
St  fault  for  collision  while  pusaiDg  between  meeting  towa. 

9  Wall.  677-681,  19  L.  810,  INSURANCE  CO.  ».  WEIDB. 
8yL  3  (vn,  S47),    AdmisBibilitf  of  aecount-booki  to  prove  vala^ 
Approved  in  Qrunberg  v.  United  States,  145  Fed.  02,  applying  rule 
on  iasue  as  to  contents  and  value  of  cases  of  imported  goods  alleged 
to  have  been  entered  at  nndervaloatioit  through  eonspiraej. 

9  Wall.  BS2-687,  19  L.  754,  THE  P0ET8M0UTH. 

S7I.  1  (VII,  240).    Jettison  of  cargo — Fault  of  master. 

Approved  in  Corsar  t.  Spreekels  etc.  Co.,  141  Fed.  204,  holding 
eargo  improperly  stowed,  thereb]'  rendering  ship  unseaworthj  and 
vessel  liable  for  jettison  of  part  of  cargo. 

0  Wall.  740-743,  19  L.  SS6,  WILKINS  ▼.  ELLETT. 

Syl,   1   (Vn,   E52).     Situs  of  personalty  of  decedent. 

Approved  in  Hopkins'  Appeal,  77  Conn.  652,  60  Atl.  660,  exacting 
death  duties  nnder  Bev.  1B02,  g§  2387-2377,  on  personalty  of  resident 
decedent  wherever  situate;  Hartley  v.  Hartley,  71  Kan.  693,  81  Pae. 
SOS,  damages  recovered  for  death  of  Kansas  resident  by  wrongful 
act  eoromitted  in  lows  are  disposed  of  by  Iowa  statute;  Bates 
Machine  Co.  v.  Norton  Iron  Works,  113  Ey.  379,  68  8.  W.  425,  whera 
debtor  is  resident,  fact  that  debt  is  about  to  be  collected  by  cred- 
itor and  money  removed  from  state,  not  leaving  sufficient  to  satisfy 
plaintiff's  claim  against  creditor,  is  ground  for  attaebmenL 

ByL  S   (Vn,  254).     Payment  to  foreign  domicitiary  administrator. 

Approved  in  O'Connor  v.  Boot,  130  Iowa,  562,  107  N.  W.  611,  whera 
administrator  has  collected  all  assets  of  estate  of  decedent,  who  was 
resident  of  this  state,  and  all  creditors  are  residents,  creditor  will  be 
enjoined  from  applying  for  letters  in  another  state, 

S  WaU.  743-758,  19  L.  814,  WALKEB  ▼,  WALKEB. 

Syl.   1    (Vrr,  2S5).     Separate   maintenance   contracts  valid. 

Approved  in  Baird  v.  Connell,  121  Iowa,  284,  06  K.  W.  865,  ap- 
bolding  separation  agreement  under  which  husband  paid  wife  11,100 
for  her  interest  in  certain  lands;  Bailey  v.  Billon,  186  Mass.  246,  71 
N.  E.  839,  66  L.  B.  A.  427,  upholding  separation  agreement,  through 
trustee,  by  which  wife,  in  consideration  of  payments,  agrsei  to  r^ 
lease  husband  from  liability  for  separate  maintenance. 
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6jt  S   (Til,  256).     Federal  jurisdiction  over  adminiatratioiu. 

Approved  in  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  45, 
49  C.  C.  A.  22,  determining  limitHtion  on  contingent  daisu  against 
«statei  nnder  Mionesota  statutes;  Alice  E.  Min.  Co.  r.  Blandeo, 
130  Fed.  254,  applying  rule  to  eBtablishment  of  elaint  against  admin- 
ist-atoT  of  deceased  debtor;  diBsenting  opinion  in  James  t.  Graj,  131 
Fed.  415,  65  C.  C.  A.  385,  majoritj  holding  loan  bj  wife  to  husband 
from  separate  estate  is  provable  against  his  bankrupt  estate,  irre- 
apectire   of  its   enforceability  under  state  law, 

«  Wall.  758,  759,  19  L.  710,  THE  GUT. 

Syl.  1  (Vn,  S57),    Lieu  for  supplies  to  vessel. 

Approved  in  The  Surprise,  129  Fed.  876,  M  C.  C.  A.  809,  upholding 
lien  for  supplies  and  wharfage  furnished  ship  in  foreign  port  on  order 
«f  master,  though  she  is  navigated  by  charterer,  who  is  bound  to 
make  all  disbnTsements. 

«  "Wall.  759-766,  19  L,  820,  WATKIN8  ▼.  UNITED  STATES. 

Sjrl.  3  (Tn,  258),    Credits  allowed  on  officers'  accounts. 

Approved  in  United  States  v.  Fierson,  14S  Fed.  817,  818,  appl7iDg 
rule  in  action  on  bond  of  Indian  agent. 

»  Wall.  76B  779,  IB  L.  822,  BUTLEB  v.  MAPLES. 

Syl.  1  {VII,  259).     General  and  special  agency  distinguished. 

Approved  in  Moore  v.  Skjles,  33  Mont.  137,  82  Pac.  799,  3  L,  B. 
A,  (N.  S.)  136,  one  to  whom  monejr  order  given  b;  another  to  see 
If  it  was  all  right,  and  if  SO,  to  cash  it,  is  special  agent. 


87I.  8  (VH,  202).    Process  and  product  separate  patent  subjects. 

Cited  in  Sanitas  Nut  Food  Co.  r.  Toight,  139  Fed.  552,  arguendo. 

Sjl.  10  (VH,  203).    Extension  of  patent  bj  eommissioner  conelnsive. 

Approved  in  Eastern  Paper  Bag  Co.  v.  Continental  Paper  Bag  Co., 
142  Fed.  511,  holding  Liddell  patent  No.  558,969,  for  paper-bag  ma- 
chine, valid  and  infringed. 

Syl.  13  (VII,  264),    Time  to  object  to  omission  of  word  "patented." 

Approved  in  Pettibone  etc  Co.  v.  Peonsylvania  Steel  Co.,  134  Fed. 
889,  objection  for  failure  to  prove  allegation,  not  denied,  that  machine 
was  marked  "patented"  cannot  be  taken  for  first  time  on  entry  of  de- 
cie«i 

ByL  14  (Vn,  265).    Profits  of  infringer  of  patents. 

Approved  in  Corbin  v.  Taussig,  137  Fed.  153,  determining  expenses 
to  be  offset  from  infringini  profits  where  trticlea  formed  part  <it 
general  business. 
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S;l,  2  (Tn,  Efl7).    Croas-hill  is  aaziUarj  to  original  nit. 

Approved  in  Gilmore  t.  Bort,  134  Fed.  6B1,  6S2,  in  luit  for  eaveel]*- 
tion  of  bond  t«  indemnify  eorporation  and  its  treaaarer  for  depoiit 
of  fundi  in  bank,  on  ground  of  fraud  in  procnrement,  croM-bill  bj 
treasurer  eetting  up  defense  against  corporation  doea  not  entitle  bin 
to  object  to  diBmiiral. 

«  WaU.  812-BI6,  19  L.  S29,  BI8CE0FF  t.  WITHEBED. 

Syl.  1  cm,  £S8},    Judgment  on  peraonal  aerviee  oat  of  jnriadictian. 

Approved  in  Haddock  v.  Haddock,  201  XT.  B.  S6S,  50  L.  869,  26  Sup. 
Ct.  625,  mere  domicile  in  state  of  one  spouse  does  not  give  state  eonrta 
jurisdiction  to  render  divorce  againat  nonieiident  nonappeariug  de- 
fendant Hrved  by  publication;  Murray  v.  Strong,  2  Alaska,  919, 
judgment  in  Tnkon  Territory  against  resident  ot  Alaska  on  personal 
notice  serred  i&  Alaska  is  void. 


X  WALLACE. 

10  Wall.  1-lK,  19  L.  870,  THE  BLAOEWALL. 

SfL  4  (TH,  271).    Salvage  defined. 

Approved  in  Spaolding  v.  Alaska  Com.  Co.,  I  Alaska,  501,  persona 
knowing  barges  driven  on  shore  by  wind  at  place  designed  by  master, 
and  reaching  them  ahead  of  owner's  employees,  and  going  aboard 
dryahod  and  attaching  line  to  anchor  aabore,  are  not  salvors. 

Byl.  8  {VII,  272),    Amount  of  salvage,  how  determined. 

Approved  in  The  Chief,  147  Fed.  877,  allowing  |1,000  salvage  for 
towing  disabled  tag  worth  t5,600,  where  she  was  in  no  great  ^uger; 
The  Lottie  E.  Hopkins,  133  Fed.  407,  where  Ashing  vessel  valued  at 
from  t600  to  tl,000  lost  rudder  and  was  drifting  toward  rocks  in 
storm,  tug  towing  ship  to  port  entitled  to  t200  salvage. 

Syl.  9  (Vll,  272).    Salvage  not  awarded  on  quBntnm  meruit. 

Approved  in  Spaulding  v.  Alaska  Com.  Co.,  I  Alaska,  508,  persons 
knowing  bavgea  driven  ashore  by  wind  at  place  designed  by  Miaster, 
and  reaching  them  ahead  of  owner's  employees,  and  going  aboard  dry- 
shod  and  attaching  line  to  shore  anchor,  are  not  salvors, 

10  Wan.  15-22,  19  L.  875,  THE  DAVIS. 

SyL  1  (TH,  273),    Salvage  of  government  property. 

Ai^roved  in  The  John  IfcCracken,  145  Fed.  707,  vessels  owned  by 
port  of  Portland  and  nied  bj;  it  to  improve  harbor  are  not  aeiaable 
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in  admiralty  ntit  in  rem;  tJnited  Btatea  r.  Cornell  Steamboat  Co., 
£02  U.  8.  ISO,  GO  L.  S90,  26  Sap.  Ci.  648,  affirmiag  137  Fed.  457,  69  C. 
C.  A.  603,  and  opholding  federal  juriediction  aver  libel  in  perEOnam 
for  lalvage  on  datiei  collected  on  lugar  afterward  aaved  from  fire 
while  on  lighter  in  charge  of  customs  oSeials;  Walker  r.  TTnited 
Statea,  139  Fed.  413,  refaaing  recover;  of  payments  made  hy  govern- 
ment aa  compensation  to  marshal  long  after  expiration  of  term  of 
ofllce;  Bees  t.  United  States,  134  Fed.  146,  allowing  salvage  to  crew 
of  one  of  two  government  vessels  for  aaviag  gDvernment  propertj 
f  n>m  wreck  of  other. 

10  Wall.  33-88,  Id  L.  882,  BATES  y.  EQUITABLE  INS.  CO. 

Bjl.  S  (Til,  276).    Policj'  indorsed  pa}>able  to  third  person. 

Approved  in  Atla*  Bedaction  Co.  v.  New  Zealand  Idb.  Co.,  133  Fed. 
505,  GIO,  indorsement  of  policy  as  payable  to  A  as  his  interest  maj 
Appear  does  not  waive  condition  against   sneumbranees. 


6jrL  1  (TU,  27T).    Power  to  grant  franchises  not  delegatable. 

Approved  is  Qovin  ▼.  Chicago,  138  Fed.  B54,  eonstruing  term  of 
grant  nnder  Illinois  Acta  of  1859,  1861,  and  1S6S,  relating  to  Chicago 
«it7  lailwaya. 

SfL  4  (YII,  878).    Consent  by  city  to  operation  of  street  railroads. 

Approved  in  Blair  v.  Chicago,  SOI  U.  8.  460,  50  L.  826,  26  Sup.  Ct. 
427,  construing  terms  of  grant  nnder  Qlinoie  Acts  of  1&S9,  1861,  and 
1865,  relating  to  Chicago  city  railways. 

10  Wall.  68-91,  19  X>.  839,  TEXAS  v.  HABDENBEBG. 

ByL  1  (Vn,  878).    Belief  under  general  prayer. 

Approved  in  Sprinkle  v.  Wellborn,  140  N.  C.  177,  111  Am.  St.  Bep. 
837,  58  S.  E.  671,  3  L.  B.  A.  (N.  S.)  174,  where  vendee,  who  has 
obtained  deed  by  frand,  has  conveyed  property  to  bona  fide  purchaser, 
in  suit  to  cancel  deed  original  grantor  may  have  personal  judgment 
against  his  grantee  for  profits  of  sale. 

10  WaU.  117-126,  19  L.  866,  STDCPSON  v.  WOODMAN. 

Byl.  1  (Tn,  281).    Patente — Changea  involving  mechanical  akill. 

Approved  in  Daylight  Qlasa*Ufg.  Co.  v.  American  Pris.  Light  Co., 
142  Fed.  457,  Cnmminga  patent  No.  695,282,  for  machine  for  making 
priamstie  glasa,  ia  void  in  view  ef  prior  art;  North  Jersey  St.  By.  Co. 
V.  Brill,  134  Fed.  584,  67  C.  C.  A.  380,  Brill  patenU  Noa.  827,808  and 
687,900,  for  ear  tmckf,  an  void  in  view  of  prior  arb 
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10  Wall.  129-133,  19  L.  S84,  WIGGINS  v.  BUBKHAH. 

BjL  1  (VU,  282).    Unobjected  account  becomes  itated. 

Approved  in  Sharp  t.  Behr,  136  Fed.  798,  irbere  Btatementa  of  ship- 
meutB  of  ore,  aa  to  which  party  entitled  to  royaltiea,  were  without 
specifieationa,  and  panjr  had  no  figarea  with  which  to  verify  account 
rendered,  tailnre  to  object  not  wniver  of  right  to  object;  Ketchum  v. 
Btetaon  etc.  Mill  Co.,  33  Wash.  95,  73  Pac.  1127,  account  in  which 
pnrchaaer  of  logs  listed  them  at  what  seller  claimed  was  agreed  price 
is  conclusive  evidence  that  price  of  logs  bad  been  agreed  on,  though 
jntained  counterclaim. 


10  Wall.  141-152,  19  L.  923,  FIELD  v.  FABBINOTON. 
-SjL  1  (VU,  £86).  Failure  of  principal  to  object  to  factor's  delajr. 
Approved  in  Uelntosh  v.  Merchant,  40  Wash.  480,  82  Pac  754, 
where  factor,  nnable  to  sell  goods  at  principal's  price,  turned  same 
over  to  another  for  sale  and  notified  principal,  latter's  failure  to  ob- 
ject for  six  months  is  ratiflcation. 


BfL  1  (VU,  E87}.    Bank  deposits  belong  to  bank. 

Approved  in  Bnrton  v.  United  States,  196  XJ.  8.  301,  49  L.  488,  25 
Bnp.  Ct.  243,  allegation  of  payment  at  St.  Lonis  not  supported  by 
evidence  that  checks  drawn  on  St.  Louis  bank  were  received  in  Wash- 
ington and  deposited  in  bank  there;  Bank  of  Blackwell  r.  Dean,  9 
Okl.  631,  60  Pac.  22S,  determining  whether  or  not.  deposit  was  special 
deposit  entitled  to  priority  on  insolvency  of  bank;  Ontbrie  Nat.  Bank 
V.  Gill,  6  Okl.  563,  54  P«e.  435,  draft  is  not  equitable  assignment  pro 
tanto  of  fands  in  hands  of  drawee  to  credit  of  drawer  before  accept- 

Syl.  2  (VII,  289).    Privity  between  drawer  of  cheek  and  bank. 

Approved  in  dissenting  opinion  in  Burton  v.  United  States,  IBS  V. 
S.  309,  49  L.  491,  26  Bup.  Ct.  243,  majority  holding  allegation  of  pay- 
ment at  St.  Lonis  not  supported  by  evidence  that  checks  drawn  on 
St.  Louis  bank  were  received  in  Washington  and  deposited  in  bank 
there;  Eastern  Milling  etc.  Co.  v.  Eastern  Milling  etc.  Co.,  146  Fed. 
7G2,  holder  of  cheek  has  no  right  to  priority  of  payment,  on  drawer's 
sabseqnent  insolvency,  from  fund  due  from  bank. 

10  Wall.  176-192,  19  L.  909,  MEMPHIS  EAILBOAD  CO.  v.  BEEVES. 

Syl.  4  (Vn,  296).     Carriers— Act  of  God— Burden  of  proof. 

Approved  in  Nashville  etc  By.  Co.  v.  Stone,  112  Tenn.  371,  79  S. 
W.  1038,  foUowing  rule;  Hunter  v.  Bicke,  187  Iowa,  111,  103  N.  W. 
827,  applying  rule  where  horse  in  charge  of  liveryman  was  burned  in 
fire;  Jones  v.  Minneapolis  etc.  By.  Co.,  91  Minn.  231,  97  N.  W.  893, 
holding  where  cattle  train  caoght  in  blizzard  and  cattle  frozen,  carrier 
not  liable. 
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DiBtingpiiihed  in  Qriei  t.  St.  Loals  etc.  By.  Co.,  108  Mo.  App.  570, 
84  B.  W.  199,  in  tTOver  against  carrier  for  failare  to  deliver  goods, 
deliveix  hy  CDnsignoT  and  failure  to  deliver  to  eonaignee  eBtsblishei 
prima  facie  eaae. 

Syl.  6  (Vn,  297),    CartierB— Proiimate  eaose— LoHs  by  delaj. 

Approved  in  OreeO'WIteeler  etc.  Co.  v.  Cbicago  etc.  By.  Co.,  130 
Iowa,  124, 10«  N,  W.  488,  and  Hoffatt  Com.  Co.  v.  Union  Pae.  By.  Co., 
113  Uo.  App.  G4S,  88  B.  W.  118,  both  following  rule;  Northern  Fac. 
By.  Co.  T.  KemptoD,  13S  Fed.  997,  applying  rule  when  cattle  injured 
by  bliszaid  and  separate  delays  contributed  to  injury;  Texas  &  P. 
By.  Co.  V.  Coutonrie,  135  Fed.  475,  68  C.  C.  A.  177,  applying  rule  where 
cotton  would  not  bave  been  in  sheds  and  burned  but  for  delay  in 
forwarding;  Empire  State  etc.  Co.  r.  Atchison  etc.  By.  Co.,  135  Fed. 
142,  where,  owing  to  floods,  carrier  could  not  deliver  cattle  but  sent 
them  to  another  place,  where  they  were  put  in  yards  which  were  after- 
ward Hooded  by  storms  and  cattle  moved  to  prevent  drowning,  carrier 
■ot  liable  for  loss;  General  Fire  EztiDgaisher  Co.  t.  Carolina  etc.  By. 
Co.,  137  N.  C.  283,  49  S.  E.  210,  applying  rule  where  goods  destroyed 
by  fire;  Hayes  A  Cooley,  13  N.  D.  208,  100  N.  W.  252,  tn  action  for 
breach  of  contract  to  thresh  grain,  loss  of  grain  by  exposure  to  Storm 
ia  remote  consequence. 

10  Wall.  192.204,  19  L.  906,  THE  LULU. 

Syl.  2  (VII,  301).    Foreign  port — Pledge  of  vessel's  credit. 

Approved  in  The  New  Brunswick,  1£S  Fed.  895,  64  C.  C.  A.  S25, 
where  place  of  bueiness  of  corporation  owning  ship  is  at  port  in  state 
other  than  that  of  its  creation,  master  cannot  impress  lien  on  vessel 
in  that  port  for  supplies. 

Syl.  4  (Vn,  302).    Burden  to  show  necessity  for  vessel's  credit. 

Approved  in  The  Wyandotte,  145  Fed.  325,  326,  affirming  136  Fed. 
473,  where  master  of  English  vessel  in  American  port  drew  draft  to 
raise  money  for  supplies,  which  was  discounted  at  instance  of  ship's 
agents,  discounters  bad  lien  on  ship  and  burden  was  on  owners  to 
show  they  had  personal  credit;  The  Surprise,  129  Fed.  S77,  64  C.  C.  A. 
300,  upholding  lien  for  supplies  and  wharfage  furnished  vessel  in 
foreign  port  on  master's  order,  though  navigated  by  charterer,  who 
was  to  make  all  disbursements. 

10  Wall.  204-218,  19  L.  941,  THE  KALOBAUA. 

Syl.  1  (VII,  303).    Action  in  rem  for  maritime  contract. 

Approved  in  Bank  of  British  N.  A.  v.  Freights  etc.  of  Hutton,  137 
Fed.  538,  70  C.  C.  A,  118,  where  bank  had  maritime  lien  on  freight 
of  vessel  for  advances,  it  could  enforce  it  by  action  in  admiralty  in 
lem,  though  it  had  equitable  Hen. 
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S7I.  3   (Vn,  304).     SappliM  in  foreign  port  on  aliip'i  credit. 

Approved  in  The  Wy&ndotte,  145  Fed.  3E5,  wbeie  muter  of  Eugliik 
Teaeel  in  American  port  drew  draft  to  raise  raonej  for  mpplita,  whieb 
Wha  dlaeonnted  at  initenee  of  ihip'B  egeiits,  diieonnter  had  lien  01 
■hip;  The  Surprise,  129  Fed.  875,  876,  64  G.  C.  A.  90B,  npboldtng  Hen 
for  nippliei  and  wharfage  fnrnifbed  Tciasl  in  foreign  port  on  maater'i 
order,  though  navigated  hj  eliarterer,  who  waa  to  make  all  diibnn*- 

S7I.  5  (VII,  SOS),    Lien  for  inppliei  in  foreign  port. 

Approved  in  The  Worthington,  133  Fed.  T2G,  TO  L.  X.  A.  SS8,  M 
C.  0.  A.  5SS,  applying  rule  where  one  advanced  money  ia  foreign 
port  on  credit  of  veiael  to  owner  of  vesoel,  who  waa  withont  fnnda, 
t«  be  naed  for  loading  veaael;  The  BnTprisc,  ISO  Fed.  876,  64  C.  C. 
A.  SOB,  upholding  lien  for  mppliei  and  wharfage  fumiihed  veaael  i> 
foreign  port  on  master'*  order,  though  navigated  by  obarterer,  wko 
waa  to  make  all  disbuTsementB. 

Syl.  6  (TH,  306).    State  action  for  advances  ban  lien. 

Distinguiahed  in  Northweatem  Com,  Co,  v.  Bartela,  131  Fed.  27,  SB, 
65  G.  C.  A.  863,  where  one  entitled  to  maritime  lien  fllea  claim  in 
state  court  reeeivenhip  proceedings  and  consented  to  sale  of  sliip,  and 
aaserts  priority  of  claim  to  proceeds,  he  ia  estopped  to  enforce  lien  in 
admiralty. 

10  WalL  218-224,  19  L.  895,  BBAUN  ▼.  SAUEBWMN. 

Qyl.  1  (TH,  306).     Snapension  of  limiUtions  by  ctatntory  dlnUHty. 

Approved  in  Alice  E.  Miu.  Co.  v.  Blanden,  136  Fed.  S5S,  holding 
ander  Iowa  statutes  action  on  note  given  by  decedent  not  barred, 
where  administration  eonid  not  have  been  had  earlier;  Cobb  v.  Hona- 
ton,  117  Ko.  App.  653,  94  B.  W.  301,  aUtnte  of  Umitationa  ia  n»- 
pended  during  defendant's  nonresidence. 

10  WaU.  224-245,  19  L.  900,  HOBNSBT  v.  UNITED  STATES. 
SyL  i  C'VU,  30S).    Uexican  grantee's  interest,  how  devested. 
Approved  in  Catron  v.  Laughlin,  11  N.  U.  635,  72  Pac  S3,  following 

10  Wan.  256-263,  19  L.  893,  NEW  0BLEAN8  B.  B.  v,  MOBQAN. 

SyL  1  (VH,  309).    Affirmance  where  no  error  diaelosed. 

Cited  in  Cassatt  v.  Uitchell  Coal  ft  Coke  Co.,  150  Fed.  42,  a^nendo. 
10  Wall.  273-899, 19  L.  016,  SLAUOHTEB^HOUBE  CASES. 

ByL  7  (Vn,  S12).    Appeal  from  injnnctional  order  not  stay. 

Approved  in  Elliott  v.  Kntek,  2  Alaska,  591,  where,  on  disnuMal 
after  trial  »n  merits,  injunction  pendente  lite  waa  dissolved,  in  action 
en  injunction  bond,  plea  aetting  up  nppeal  from  dismissal  and  giving 
of  aupenedeaa  bond  is  demurrable;  State  v.  Superior  Cour^  39  Wash. 
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117,  118,  100  Am.  St.  Bep.  862,  80  Pae.  1109,  1  L.  B.  A.  (N.  &)  S^.i, 
4efendaiiti  leatrained  from  operatiog  sbaotiiig-Kaller;  are  not  aatitlcd, 
«■  matter  of  right,  to  aaperaede  order  pending  appeal' 

DiatiDgaiahed  in  SUte  t.  Deartng,  180  Uo.  67,  7fi  S.  W.  «E£,  where 
trial  court  on  merits  diuolvea  injunction  and  diimiaies  bill,  it  mar 
<ontinue  temporarj  injunction  pending  appeal. 

10  WaU.  308-321,  19  L.  931,  COOPEB  ▼.  BEYNOLPB. 

Byl  1  (Ttl,  31S).    Jndgment^-ColUteral  attack  for  errors. 

Approved  In  Dye  ▼.  CraiT',  IS  N.  M.  471,  78  Pac.  533,  following' 
rule;  Yiekaborg  etc  B.  Co.  ▼.  Tibbi,  112  La.  BS,  86  So.  22S,  where 
■appeal  taken  bj  administrator  ia  diamissed  b^  consent,  fact  that  ad- 
ministrator was  discharged  prior  to  rendition  of  judgment  of  dismissal 
is  mot  gronnd  for  collateral  attack  on  judgment;  Heid  t.  Ebner,  133 
Fed.  158,  66  C.  C.  A.  222,  averment  in  answer  of  title  through  ezecu> 
tion  sale,  averring  judgment  aale  and  confirmation,  ia  enfficient  with- 
out setting  np  In  detail  proceedings  relative  to  exeeution  and  sale; 
iSaj  V.  Oettjr,  140  N.  C.  320,  53  8.  E.  70,  where  jurisdiction  over  non- 
resident obtained  hj  attachment,  judgment  not  colUteroUj  attackable 
in  so  far  as  it  affect*  attached  property. 

87L  2  (Vn,  817).    Meaning  of  jurisdiction. 

Approved  in  Blevins  v.  Uarledge,  5  Okl.  145,  47  Pee.  1060,  where 
Ttferenee  la  made  to  three  referees,  two  only  of  whom  qualify,  act, 
and  report,  report  la  valid. 

8yL  8  (Til,  318).  Jurisdiction  acquired  by  attachment  and  publica- 
tion. 

Approved  in  May  v.  Getty,  140  N,  C.  318,  58  8.  B.  78,  where  jnrla- 
■diction  over  nonresident  obtained  by  attachment,  aele  under  general 
execution  issued  on  judgment  is  valid;  Kerns  v.  UcAulay,  8  Idaho, 
■565,  49  Pac.  540,  where  lerviee  on  nonresident  is  made  by  publication 
and  his  property  attached,  personal  judgment  is  valid  only  as  against 
property  attached;  Brand  v.  Brand,  116  Ky.  791,  70  8.  W.  S70,  63  L. 
B,  A.  206,  upholding  jurisdiction  where  property  of  nonresident  was 
attached;  Silver  Camp  Mining  Co.  v.  Dickert,  31  Mont.  494,  78  Pac. 
'969,  tervice  of  summons  by  publication  on  nonresident  defendant  does 
not  warrant  decree  for  specific  performance  of  contract  to  convey 
land;  Ooodwin  v.  Qaytor,  137  N.  C.  230,  107  Am.  St.  Bep.  479,  49  S. 
E.  175,  69  li.  B.  A.  209,  where  service  on  nonresident  was  had  by 
publication  and  garnishment  of  debt,  plaintiff  lost  no  lien  on  debt 
iy  taking  judgment  against  defendant  and  garnishee;  Salemonson  v. 
Thompson,  13  N,  D.  194,  101  N.  W.  323,  upholding  judgment  where 
property  attached  waa  alleged  to  have  been  transferred  by  debtor  in 
fraud  of  creditors;  Ireland  v.  Adair,  12  N.  D.  33,  94  N.  W.  767,  judg- 
ment against  nonresident  served  by  publication  is  void  where , attach- 
nent  return  doea  not  show  delivery  of  copy  of  writ  and  of  aotiea 
showing  property  attached  to  defendant. 
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DiBtinEnUbed  in  Parke  Co.  v.  atj  o(  Decatnr,  138  Fed.  5S4, 
municipal  corporation  is  not  enable  by  attachment  in  eoorta  of  an- 
other Btate. 

Bjl.  4  (VII,  320).    Joriediction  over  peraon,  how  obtained. 

Approved  in  Hetropolitan  Bubber  Co.  y.  Place,  147  Fed.  M,  decreo 
in  enit  for  dieeolutlon  of  corporation  barring  all  claima  not  preeented 
does  not  conclude  nonreaident  creditor  not  peraonally  eerved  from 
■ning  corporation  on  claim. 

'    B7L  5  (Vn,  3£2).    Lerjr  of  attachment  requisite  to  action  in  rem. 

Approved  in  Cojle  Mercantile  Co.  v.  Nix,  7  OkL  270,  H  Fae.  470. 
affidavit  on  attachment  omitting  amonnt  of  debt,  being  amendable, 
lien  of  writ  issned  thereon  is  prior  to  that  at  jnnior  attacbment  levied 
before  amendment;  disaenting  opinion  in  Dje  v.  Crarjr,  12  N.  If.  478, 
479,  480,  78  Pae.  536,  537,  majoritj  holding  property  levied  on  under 
alias  writ  of  attachment  givea  no  jurisdietion  over  snch  property. 

Diatingnished  in  Dye  v.  Crarjr,  12  N.  H.  473,  78  Fae.  534,  property 
levied  on  nnder  alias  writ  of  attachment  gives  ao  jurisdiction  over 
such  property. 

10  WsU.  327-334,  10  L.  035,  JONES  v.  ANDBEW& 
Syl.  1  (Tn,  326).    Citiienahip  appearing  from  biU. 
Approved  in  Snn  PrintiDg  etc.  Assn.  v.  Edwards,  104  U.  8.  3S3,  4S 

L.  1030,  24  Sap.  Ct.  696,  averment  that  plaintiff  is  resident  of  certain 

state  regarded  by  appellate  court  aa  averment  of  eitisenship,  where 

evidence  a  hows  legal  domicile  therein. 

Sjl.  3  (Vn,  327).    Waiver  of  joiisdicUon  by  motion  to  dismiss. 

Approved  in  Wetzel  etc.  By.  Co.  v.  Tennis  Bros.  Co.,  145  Fed.  464, 
where  in  action  by  foreign  corporation  defendant  demurred  and  an- 
swered, he  cannot  plead  in  abatement  that  plaintiff  cannot  sue  becaus* 
he  has  failed  to  comply  with  state  laws. 

Syl.  4  (Vn,  327).    Citizenship  in  ancillary  proeeedingg. 

Approved  in  O'Connor  v.  O'Connor,  146  Fe4,  997,  federal  equity 
suit  to  set  aside  dismissal  of  law  action  being  ancillary  to  action, 
service  on  defendants  in  bill  who  were  parties  to  action  may  be  made- 
on  them  though  they  reside  outside  of  district;  Hatcher  v.  Hendrte 
etc.  Supply  Co.,  133  Fed.  270,  6S  C.  C.  A.  19,  equity  suit  to  enforce 
attachment  lien  obtained  in  former  action  in  same  court  to  subject 
attached  property  to  judgment  is  maintainable  irrespective  of  citizen- 

JO  Wall.  334-339,  19  L.  946,  THE  FABBAGUT. 

Syl.  1  (Vn,  326).     Collision— Absence  of  lookout. 

Approved  in  The  Pocomoke,  150  Fed.  107,  198,  small  launch  having 
only  navigator  >a  lookout  is  not  negligent. 


sdbvGoOgIc 


Note*  on  U.  B.  BeportB.  10  WaU.  339-368 


-363,  19  L.  955,  MABBLE  CO.  v.  BIPLET. 
J,  330).    Bcetraining  vioUtion  of  copartner's  righta, 
tied  in  Loid  v.  Hull,  178  N.  T.  19,  102  Am.  St.  Bep.  4B4, 
.  denying  right  of  action  by  one  partner  for  accounting 
her  where  no  diuolntion  ia  eonght. 
I,  331).    Specific  performance  discretionary, 
in  Sharp  t.  Weit,  150  Ped.  461,  denying  ipeeille  perform- 
rsct  for  tale  of  land  after  three  yeara'  unexplained  delay; 
ne,  149  Fed.  461,  refusing  specifle  performance  of  contract 
of  land  where  there  wu  violation  of  trust  by  attorney;' 
>inion  in  Stewart  ▼.  Wright,  147  Fed.  346,  majority  per- 
rery  by  one  who  waa  given  double  cross  in  known  fake 


I 


H,  331).     Specific   performance — Subsequently   developed 

in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  306,  opholding 

ease  is  eonside  ration  of  |1. 

[I,  332).    Specific  performance  of  option  contract. 

in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  812,  constra- 
with  reference  to  forfeiture  claDses;  Ormsby  v.  Graham, 

19,  98  N.  W.  787,  where  purchaser  knew  at  time  of  con- 

'endors  had  no  title  and  coupled  with  tender  of  price 

ir  good  marketable  title,  he  cannot  compel  specific  per- 
delivery  of  such  title;  Harlow  v.   Oregonian  Pub.   Co., 

78  Pac.  740,  refnsing  specific  performance  of  newspaper 

)  at  instance  of  carrier. 

led  in  Kentucky  Distilleries  etc.  Co.  r.  Blanton,  149  Fed. 

f  contract  by  assignee  for  creditors  of  insolvent  cor- 
aale  of  its  realty,  though  he  agreed  to  get  directors 
that  purchaser  could  elect  hia  own  board. 

II,  333).     Specific   performance — Contract  imposing  cod- 


in  Oeoeral  Elec.  Co.  v.  Weitinghouse  Elec.  t  Mfg.  Co., 
!,  refusing  specific  performance  of  fifteen  year  contract, 
□plainant  was  to  make  and  sell  to  defendant  certain 
defendant  waa  to  sell  to  exclusion  of  all  others;  Taussig 
4S  Fed.  6S6,  denying  specific  performance  of  contract 
.live  right  to  sell  patented  goods  in  certain  territory, 
h  he  agreed  to  push;  Western  Union  Tel.  Co.  v.  Penn- 
,  1S9  Fed.  869,  S70,  64  C.  C.  A.  285,  68  L.  B.  A.  968, 
BciJte  performance  of  contract  between  railroad  and  tele- 
tor  eonstmction  and  operation  of  telegraph  line  along 
r;  Harks  t.  Qates,  2  Alaska,  527,  630,  refusing  specifie 
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perfDrmancA   of   eontrftet   ta   eonrey   >U  propartiM   wUeh   piomiMi 
naj  fteqnin  in  AlMfca. 

10  WkU.  867-S83,  19  L.  946,  BAILBOAJ)  CO  T.  TBIUBLB. 

8jL   4    (yn,   S35).    Parol  inadmlsiibl*   where   writing   elear. 

Approved  In  Delawve  Beenritiu  Co.  v.  Uetropolitan  Tmit  Co^ 
140  Fed.  607,  conatruing  truat  agreement  pledging  Btoeki  ai  Beenr* 
itf  for  bondholden,  raerving  grantor'a  right  to  vote  itoek,  with 
reference  to  right  to  require  prox;r  from  grantee. 

10  Wall.  383-395,  19  U  987,  BABNABD  v.  KEUjOQU. 
Byi.  S  (YU,  337).  Uaage  to  explain  clear  contract 
Approved  io  Moore  ▼.  United  SUtei,  196  U.  8.  166,  49  L.  433,  2S 
8np.  Ct.  £02,  eostom  at  San  Franeiaco  requiring  eonaignee  to  dei- 
ignate  berth  for  diacharge  of  cargo  doe*  not  control  contract  for  de- 
livery of  coal  "on  wharf  aa  enatomarj"  at  Honoluln;  Harding  v. 
Cargo  etc.  of  Coal,  147  Fed.  97S,  proviaion  in  charter-party  for  carry- 
ing coal  that  "veaiel  t«  have  tarn  in  loading"  doet  not  make  cus- 
tom of  port  to  prefer  steamen  part  of  contract  where  it  waa  not 
known  to  partiei;  Ecntnckj  TennilUon  etc,  Co.  v.  Norwick  etc.  Ina. 
Co.,  146  Fed.  699,  refusing  parol  evidence  of  meaning  of  term  "watch- 
man'a  clanBe"  in  iosnranea  policy;  The  Uary  N.  Bourke,  135  Fed. 
897,  where  it  waa  enatom  of  ahipyard  to  add  arbitrary  per  cent  to 
net  meaaarement  of  timber  used  in  repairing  veMels,  for  wastage, 
contract  for  repaira  to  veaeel  presumed  made  with  reference  to  cub- 
tom,  in  absence  of  contrary  evidence;  Lillard  v.  Kentucky  Diet',  etc. 
Co.,  134  Fed.  173,  175,  18E,  67  C.  C.  A.  74,  enatom  of  eontractors 
for  Bale  of  feeding  slop  to  deliver  at  feeding  lot  enpplied  with  cattle- 
pena  and  trougha;  Clark  v.  AUaman,  71  Kan.  £38,  80  Pae.  580,  hold- 
ing cuatom  doea  not  prevail  over  atatnte  with  reference  to  acqui- 
aition  of  water  righta  for  irrigation;  Pennsylvania  etc.  B.  B.  Co.  v. 
Naive,  112  Tenn.  £57,  79  S.  W.  128,  64  L.  B.  A.  443,  where  it  U 
general  cuatom  at  place  of  eonaignment  not  to  ^ve  notice  of  ar- 
rival of  or  deliver  freight  on  Fonrth  of  July,  it  la  not  negligence  for 
carrier  to  fail  to  give  notice  or  make  delivery  on  that  day:  iUcSherry 
▼.  Blanehfield,  68  Kan.  312,  75  Pac.  122,  refusing  evidence  of  cuetom 
•f  e)evator-men  aa  to  disputed  itema. 

Syl.  3  (Vn,  337).    Custom  to  defeat  plain  Intent — Caveat  emptor. 

Approved  ia  Kell  v.  Trencbard,  142  Fed.  21,  caveat  emptor  doea 
not  apply  in  eaae  of  actual  fraud;  Troy  Grocery  Co.  v.  Potter,  139 
Ala.  368,  369,  36  So.  15,  in  an  action  for  llih  sold,' plea  setting  up 
improper  packing  so  that  they  spoiled  held  not  to  support  concloaioa 
•f  warranty.    Sea  102  Am.  St.  B«p.  611,  not*. 
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BjL  1  (Vn,  339).    Seeaver;  on  bood  not  eonformable  to  statotB. 

Approved  In  State  t.  Paxton,  65  Neb.  123,  00  N.  W.  08B,  where 
offieUl  bond  u  filed  and  afterward  new  mretiei  added,  new  con- 
■ideration  required  tor  new  mretiei;  Jones  t.  Seaboard  ete.  B7.  Co., 
S7  S.  C.  194,  45  8.  E.  102,  whero  railroad  obatrneted  flow  of  freahet 
wfttera  in  naTissble  etreain  hj  negligent  conBtrnetion  of  bridge, 
owner  of  land  bordering  on  itream  injured  bj  obatruetion  maj  re- 
cover therefor. 

87I.   t  (TH,   S40}.    Dinegaid  of  illegal   eonditiona  in   bond. 

Approved  in  Probate  Coort  of  Central  Faili  v.  Adanu,  Z7  B.  I. 
90,  60  Atl.  770,  bond  of  ezeentor,  who  ia  also  reaidnarj  legatee,  prop- 
erly conditioned,  aa  required  by  etatnte,  to  pay  debta  and  legaeioe, 
■ot  Invalidated  beeanae  it  reqnirea  executor  to  aeeonnt. 

SjL  4  (Tn,  340).    Tohintaty  bond— Ibtoppel  to  ebow  eoaatraint. 

Approved  in  Utennehle  v.  Norment,  IDT  TJ.  B.  66,  40  L.  062,  25 
Sap.  Ct.  2D1,  ignorance  of  mie  that  one  taking  beneflti  nnder  will 
cannot  aaeert  iti  Invaliditjr  doea  not  prevent  application  of  mle; 
United  SUtea  Pldelitr  etc.  Co.  v.  United  BUtei,  ISO  Fed.  S53,  that 
Indian  agent's  bond  contained  pioviaiona  not  required  bj  atatute 
does  not  alTeet  its  validity  where  Its  conditions  were  not  In  violation 
of  law,  and  it  was  entered  into  voluntarily;  Smith  T,  United  States, 
5  Ari&  64,  45  Pac  844,  bond  of  receiver  ot  public  moDOTS  increased 
bj  direction  of  president  above  statutory  amount  is  not  roidj  Terri- 
tory v.  Cooper,  II  Okl.  707,  60  Pac.  816,  applying  rule  where  on* 
secured  releaie  on  baH  and  in  action  on  ball  bond  alleged  Inapplica- 
bility of  statute  permitting  bait 

SyL  •  CVn,  S41).    Laws  to  enforee  eolleetioB  of  revenue  not  penal. 

Approved  in  State  v.  Weitem  Union  Tel.  Co.,  06  Ulnn,  10,  104 
N.  W.  670,  construing  statutes  for  taxation  ot  tangible  and  intan- 
gible property  of  telegraph  companies  as  a  system. 

10  Wall.  410-415,  ID  L.  072,  DUCAT  t.  CHICAGO. 

Syl.  1  (Vn,  841).    Corporations  not  citizens — Equal  protection. 

Approved  in  In  re  Estate  of  Speed,  216  HI.  29,  lOS  Am.  St.  Rep^ 
189,  7»  N.  E.  811,  holding  act  ot  Hay  10,  1901,  exempting  religious 
bequests  from  transfer  taxes,  does  not  apply  to  legatee,  which  was 
foreign  corporation;  Prewitt  v.  Security  etc.  Im.  Co.,  110  Ey.  327, 
83  8.  W.  618,  upholding  Ey,  St.  1903,  |  S31,  providing  for  revocation 
•f  license  ot  foreign  iniurance  company  removing  suit  to  federal 
court;  Humphreys  v.  State,  TO  Ohio  St.  86,  101  Am.  St  Bep.  SSS, 
70  N.  E.  962,  OS  L.  B.  A.  770,  charitable  societies  organised  under 
laws  of  other  states  are  subject  to  collateral  InheritaDce  tax  nnder 
B«v.  St.,  (  2331;    Assenting  opinion  in  Security  ete.  Ins.  Co.  T.  Prew 
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itt,  202  n.  B.  261,  BO  L.  lOSO,  86  Sup.  Ct.  619,  maJoHty  npholdias 
Sentveky  statute  providing  for  reToc&tion  of  license  of  foreign  in- 
■aranee  company  remarlng  iuit  to  federal  court;  Metropolitan  Llfa 
Ins.  Co.  T.  Board  of  Asaessors,  115  La.  706,  30  So.  849,  arguendo. 

Syl.  3  (vii,  343).    Commerce — LicenM  tax  on  foreign  corporation*. 

Approved  in  Fisher  t.  Trader*'  Mot.  Life  Ins,  Co.,  136  N.  C.  823, 
48  8.  E.  6G0,  upliolding  Pub.  Lawa  1901,  p.  66,  relating  to  service  of 
proves*  on  agent  of  foreign  carporations;  Standard  OU  Co.  t.  Com- 
monwealth etc.,  104  Vn.  685,  52  8.  E.  390,  eonstiuing  Ta.  Code  1904, 
p.  2214,  imposing  license  fee  on  foreign  transportation  compauiai. 

10  Wall.  416-418,  19  L.  953,  UA8TEB80H  t.  HEBNDON. 

Syl.  1  (Vn,  8M).    Appeal  by  one  defendant  alone. 

Approved  in  Port  t.  Schloes  Bros,  t  Co.,  149  Fed.  732,  whers  two 
partners  are  jointly  sned  on  firm  debt,  and  judgment  entered  against 
both,  ene  alone  cannot  maintain  writ  of  error  withont  severancn. 

10  Wall.  419,  420,  19  L.  963,  THE  UABET. 
Syl.  1  (YII,  345).    Admiralty — Additional  testimony  on  appeal. 
Approved  in  The  San   Bafael,   141   Fed.   2S0,  where  exceptions  to 
libel   against   vessel    and   its   owner   were   eastoined   for   misjoinder, 
libel  may  be  amended  so  as  to  deelaro  against  vessel  alou*. 

10  Wall.  421-423,  19  L.  973,  CAMPBELL  t.  WILCOX 

J    8yl.  1  (Tn,  346).    Failare  to  stamp  note— Fraudulent  Intent. 

Approved  in  BanmhofC  v.  Oklahoma  City  etc.  Co.,  14  Okl.  138,  77 
Fac  42,  complainant  in  action  on  contract  need  not  allege  instrument 
was  stamped  as  required  by  Comp.  St.  1901,  p.  2300. 

10  Wall.  423-427,  19  L.  954,  UNITED  STATE8  v.  VIGIIfc 
Syl.  S  (VH,  347).  Nunc  pro  tunc  entry  of  appe«L 
Distinguished  in  Oagnon  ▼.  United  States,  193  IT.  8.  466,  48  Ii. 
T47,  24  8ap.  Ct.  510,  judgment  of  uatuialization  which  baa  never 
been  recorded  cannot  be  entered  nnne  pro  tune  thirty-three  years 
after  its  rendition,  where  no  eotiy  appeared  on  records  nt  timo  orig- 
inal judgment  is  supposed  to  have  been  tendered. 

10  Wall.  427-436,  19  L.  947,  TAPPAN  v.  BEABD3LBT. 

Syl.  1  (Tn,  347).    Depositions  in  another  action. 

Approved  in  In  re  Alphin  etc  Cotton  Co.,  131  Fed.  827,  testimony 
of  one  not  member  of  bankrupt  corporation,  taken  generally  nndar 
Bankr.  Act,  C.  S41,  f  21a,  and  not  directed  to  any  defined  issue,  in 
■ot  admiasible  in  subsequent  proceedings  against  eorpoiation '■  offi- 
«tn  t»  compel  mirreiidar  of  property  of  aetata. 
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10  WmD.  454-463,  10  L.  960,  TEE  CLINTON  BBIDQE. 

B7I.  1  (vn,  347).    Bridge  OTor  navigable  ■treBm  n»  poat  road. 

Approved  in  United  Statei  t.  Union  Bridge  Co.,  143  Fed.  886,  np- 
liolding  Comp.  St.  1001,  p.  3349,  requiring  alteratioti  of  bridges  on 
determination  bj  Seeretarj  of  War  that  tbej'  do  or  viU  obatmct 
navigable  waten;  State  v,  Tsn  Hnee,  1!0  Wia.  21,  »T  N.  W.  505, 
Laws  1003,  p.  E34,  e.  160,  legaliiiiig  attempted  organisation  of  school 
diatriet  ia  not  void  aa  retroaeting  on  pending  controverey, 

(TH,  347.)  Uiecellaneoiu.  Cited  in  United  Btatee  v.  Cincinnati 
etc.  B.  Co.,  134  Fed.  3S7,  67  C.  C.  A.  S3S,  eonetruing  word  "bridge" 
in  25  Btat.  74. 

10  Wall.  483-407,  10  L.  002,  IN  BE  PASCBAL. 

.  S7I.  1  (TH,  850).    Attomer's  Hen  on  dient'e  papers. 

Approved  is  Nodine  v.  Hanunm,  1  Alaaka,  803,  following  mie; 
State  V.  Diatriet  Court,  SO  iLottL  110,  75  Pae.  962,  eontempt  pro- 
ceedings for  violation  of  injunction  reetraining  treapueea  on  mining 
property  eannot  be  reaorted  to  for  purpose  of  determining   title   to 

10  Wall.  497-507  10  L.  984,  TATE8  v.  UILWAUEEE. 

8^  1  (Vn,  352).    Biparian  owner's  right  of  aeceee  to  wharf. 

Approved  in  United  Statei  v.  Both,  2  Alaaka,  262,  263,  where  land 
abnta  on  waters  of  navigable  stream,  homesteader  has  exelasive 
right  to  Qia  and  oeenpation  of  shore  between  high  and  low  water, 
aa  againet  treapaseer;  Sutter  v.  Heckman,  1  Alaska,  88,  owner  of 
vpland  has  no  proprietorahip  in  tide  lands  immediately  in  front  of 
his  property;  Biebards  v.  New  York  etc.  B.  Co.,  77  Conn.  505,  60 
AtL  207,  BO  L.  B.  A.  020,  determining  amonnt  of  damagea  for  im' 
pairment  of  right  of  access  of  Tiparian  owner  by  eonatniction  of 
railroad;  Thousand  Island  Steamboat  Co.  v.  Yisger,  170  N.  Y.  210,  71 
N.  E.  764,  grant  of  lands  nndsr  navigable  waters  upon  which  riparian 
owner  bad  erected  docks  for  purpose  of  promoting  eommerce  gave 
no  ezeluiive  right  to  nae  of  dock;  Uatbeny  v.  Aiken,  68  S.  C.  177, 
47  8.  E.  61,  private  persons  whose  property  outside  city  ia  damaged 
by  sewage  emptying  into  stream  eannot  abate  nuisance,  bat  are 
limited  to  statutory  remedy  for  eompenaation;  Taylor  v.  Common- 
wealth, 108  Ta.  771,  102  Am.  Bt.  Bep.  S65,  47  8.  E.  880,  title  to 
bed  of  navigable  river  between  low-water  mark  and  line  of  naviga- 
bility is  in  state,  who  may  lease  same. 

SyL  8  (Tn,  8H).    Biparian  rights  an  vasted. 

Approved  In  Sntter  v.  Heckman,.  1  Alaska,  192,  owner  of  uplands 
bordering  on  sea  eannot  be  deprived  of  littoral  rights  in  fronting 
tide  flats  without  eompenaation;  Ban  Francisco  Savings  Union  v. 
B.  a.  B.  Petroleum  ete.  Co.,  144  Cal.  187,  108  Am.  St.  Bep.  72,  IT 
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Fac  824,  60  Ia  B.  A.  243,  ereetion  of  obatruetioni  bdow  Mgli-irater 
mark  in  front  of  land  of  littoral  proprietor  whoie  Undi  abut  on 
(Mean  m^j  be  abated  bj  proprietoi  whoso  access  to  ocean  la  pre- 
vented tberebj;  Ciavford  Co  t.  Hatfaawajr,  67  Neb.  335,  lOS  Am. 
Bt.  Bep.  064,  93  N.  W.  7S4,  riparian  owner  whose  propertj  rights 
are  impaired  b^  appropriatioo  of  water  is  entitled  to  compensation; 
Iiathrop  T.  Baeine,  119  Wis.  473,  07  N.  W.  196,  holding  void  Baeiu» 
charter  provisions  for  erection  of  docks  at  cost  of  waterfroiit  owner* 
as  not  providing  f ot  special  benefits  aeeming  to  land  owners. 

Syl.  5  (Tn,  350).    UpariaB  rights  not  destroyed  hj  atatntee. 

Approved  in  Hnme  v.  Laurel  Hill  Cemetery,  142  Fed.  605,  refneing- 
to  enjoin  burials  in  eemeterj  whieb  ii  not  naisaDce,  thoagh  ordinance 
prohibits  bnrlala-  in  oonnty;  Small  t.  Harrington,  10  Idaho,  521, 
79  Pse.  16S,  refusing  to  enjoin  construction  of  log  boom  in  navigable 
stream;  Frostbnrg  v.  Wineland,  SB  Hd.  244,  103  Am.  St.  Bep,  3M, 
S6  Atl.  81S,  64  L.  B.  A.  627,  holding  shade  trees  in  street  not  per  s* 
a  noieanse;  Bryan  v.  Chester,  212  Pa.  8t.  262,  108  Am.  St.  Bep.  870, 
01  AtL  896,  holding  void  ordinance  prohibiting  ereetion  of  biUboarde 
on  private  property;  Newport  News  8.  Co.  v.  Jones,  105  Va.  510, 
54  B.  K  310,  rights  of  dock  company  previously  acquired  under  char- 
ter to  dredge  river  for  shipyard,  covering  part  area  assigned  tor 
oysterbed/  are  prior  to  those  of  assignee. 

Siatingnished  in  Helena  v.  Kent,  32  Uont.  269,  80  Pae.  200,  up- 
holding city  ordinance  making  It  duty  of  occupant  of  premisoi  to 
keep  sidewalk  free  from  ice  and  snow. 

Syl.  7  (Tn,  358).     Bestrainlng  taking  property  without  compensa- 

Approved  in  Wheeling  etc.  B.  B.  Co.  v.  Town  of  Triadelpfaia,  6S 
W.  Ta.  509,  52  8.  £.  608,  enjoining  forfeiture  of  street  railway 
franchise  for  alleged  failure  to  perform  conditions.  Bee  107  Am.  SL. 
Bep.  221,  note. 

(Tn,  352.)  HIacellaneons.  Cited  in  Hatheny  v.  Aiken,  08  S.  C 
177,  47  8.  E.  01,  city  is  corporate  entity  capable  of  being  sued. 

10  Wall.  S19-5S7,  19  L.  1002,  BBOBST  v.  BBOCK. 

8^  6  (Tn,  302),    Ifortgage  sale  passee  mortgagee's  title. 

Approved  in  Chesapeake  Beach  By.  Co.  v.  Washington  etc.  B.  B. 
Co.,  199  U.  S.  251,  60  L.  178,  26  Sup.  Ct.  2S,  deed  from  trustee  In 
mortgage  conveys  whatever  title  he  had,  though  it  recites  foreelos- 
nro  decree;  Equitable  Mortgage  Co.  v.  Gray,  68  Kan.  102,  74  Pae. 
616,  mortgage  tvcedosaie  purchaser  is  subrogated  to  mortgagee'* 
righta. 
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10  WbU.  SSr-S40,  10  Lu  1007,  BETHELL  t.  DEMABET. 
S^l.  1  (TXI,  363).  BeTi«ir  of  state  deeiaionB — Federal  qnesUoa. 
*  Approved  in  Chicago  etc.  B.  B.  Co.  t.  NeweU,  198  U.  8.  CTO,  49  L. 
1171,  25  Sop.  Ct.  801,  following  role;  French  v.  Taylor,  199  U.  8. 
S77,  50  L.  1D2,  20  Sop.  Ct.  76,  state  deoision  that  formalities  required 
bj  tax  laws  were  folly  observed  does  not  pieaettt  federal  qnestion. 
8«s  07  Am.  St.  Bep.  720,  note. 

10  Wall.  541-543,  19  L.  981,  EX  PABTE  OBAHAU. 
Bji.  2  (YII,  364).    Bariew  of  confiaeatioa  proceedings. 
See  111  Am.  St.  Bep.  984,  note. 

10  Wall.  953-556,  10  L.  098,  PENN8TLVANIA  v.  QTTZCKSILTEB 
ION.  CO. 

Syl.  1  (Vn,  305).    Averment  of  citiaenship  of  corporation. 

Approved  in  Enigbt  v.  Lutehei  etc  Lnmber  Co.,  130  Fed.  406, 
69  C.  C.  A.  24S,  for  purposes  of  federal  jDriadietion  it  moat  be  al- 
leged that  eorporation  is  created  by  law!  of  other  state. 

SyL  2  (Tn,  305).    Supreme  court — Suit  by  state. 

Approved  in  Oregon  v.  Eitcheoek,  202  C.  8.  OS,  90  L.  938,  SO  Sop. 
Ct.  508,  state  eannot  sne  Secretary  of  Interior  in  supreme  court  to 
restrain  allotment  and  patenting  in  severalty  swamp  lands  in  In- 
dian reservation. 

10  Wall.  557-560,  19  L.  909,  THE  DANIEL  BALL. 

SyL  2  (Vn,  305).    Test  of  navigable  waters. 

Approved  in  Uinnesota  Canal  etc.  Co.  t.  Eoochiebing  Co.,  07  Minn. 
443,  107  K.  W.  410,  following  rule;  tTnited  States  v.  Wishkah  Boom 
Cs.,  130  Fed.  45,  48,  68  C.  C.  A.  992,  river  navigable  for  some  distance 
by  small  boats  Is  navigable,  thoogh  used  chiefly  for  floating  logs; 
State  V.  Twiford,  130  K.  C.  006,  48  S.  E.  587,  applying  rule  in  up- 
holding instructions  in  prosecution  for  obstructing  navigable  stream. 

8yl.  0  (Tn,  360).    When  interstate  commerce  commences. 

Approved  in  United  States  v.  Oeddes,  131  Fed.  453,  65  C.  C.  A. 
320,  holding  local  railroad  refusing  interstate  traffic  except  under 
local  bill  of  lading,  by  which  road  assumed  payment  of  other  roads' 
charges,  not  engaged  in  interstate  commerce. 

Syl.  7  (Tn,  360).  Interstate  commerce — Employment  of  independ- 
«nt  agencies. 

Approved  in  United  States  v.  Oeddes,  131  Fed.  454,  65  C.  C.  A. 
.320,  holding  local  railroad  refusing  interstate  traffic  except  under 
bill  of  lading,  by  which  road  assumed  payment  ot  other  roads' 
abarges,  not  engaged  in  interstate  commerce. 
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S7I.  2  (Vn,  871).  Equal  protection — Corporatton  not  eitlcen.  • 
Approved  in  Miller  v.  Ahreng,  ISO  Fed.  656,  under  West  Virglnin 
laws  relating  to  foreign  religions  •oeietiea,  tmst  ereated  hj  wiD  for 
benefit  of  foreign  leligioui  corporation,  involring  grant  of  land  in 
Wait  Yirginia,  la  void;  Kirven  t.  Tirginia-Carolina  Chemical  Co., 
145  Fed.  29S,  failure  of  foreign  corporation  to  comply  irith  atate 
■tatnte  imposing  eonditbof  on  liglit  to  do  buainea  in  stata  does  not 
make  contracts  void. 

S7I.  S   (VII,  372).     Foreign  eorporatlon  u  soTporation  bere. 

Approved  in  dissenting  opinion  in  Warren  v.  Plm,  Ofl  N.  J,  Eq. 
418,  S9  At).  797,  majority  holding  void,  voting  trust  In  stock  of  local 
corporation  claimed  bj  foreign  corporation;  Metropolitan  Ufa  Ins. 
Co.  v.  Board  of  Assessors,  115  La.  706,  39  So.  S49,  arguendo. 

10  Wall.  583-SS9,  19  L.  1039,  STOVALL  ▼.  BANKB. 

Syl.  3  (Vn,  874).    ConclnsiveneM  of  decree  against  administrator. 

Approved  in  Coowajr  v.  Carter,  11  N.  U.  433,  68  Fae.  B44,  and 
Greer  v.  UcNeal,  11  Okl.  529,  09  Fae.  894,  both  following  ml*;  ' 
United  Brethren  v.  Akin,  45  Or.  250,  77  Pac.  748,  66  L.  B.  A.  654, 
sureties  on  executor's  bond  who  executed  same  without  knowledge 
of  his  indebtedness  to  testator  are  liable  under  deeree  of  distribution 
for  such  debt  which  was  charged  against  him  In  account  as  money 
in  his  hands. 

10  Wall.  569.593,  19  L.  I03S,  8TAG0  ▼.  CONN.  MOT.  INS.  CO. 

Bji.  8  (Til,  37S).    Insurance  agents — Bight  to  renewal  premiums. 

Approved  in  Chase  v,  N.  T.  Life  Ins.  Co.,  ISS  Uass.  273,  74  N.  K 
3Z6,  where  insurance  agency  contract  providing  for  payment  of  com- 
missions or  renewaJa  for  live  years,  if  agency  continued  so  long,  agent 
fired  before  Hve  years  not  entitled  to  sneh  commissions. 


Syl,  1   (TH,  376).     When  directed  verdict  proper. 

Approved  in  Parks  v.  Southern  By.  Co.,  143  Fed.  278,  and  Huntt 
T.  McNamee,  141  Fed.  294,  both  upholding  refusal  of  voluntary  non- 
suit after  plaintift  had  concluded  his  evidence  and  defendant's  mo- 
tion for  direction  of  verdict  had  been  sustained. 

SyL  4  (VII,  377).    Estoppel  of  corporation  to  deny  contract. 

Approved  in  Sturdevant  Bros,  ft  Co.  v.  Farmers'  etc.  Bank,  69 
Neb.  240,  95  N.  W.  826,  holding  eaabier  cannot  obligate  bank  bf 
■igning  leplevin  bond  in  action  between  third  parties. 
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Sy\.  S  (¥11,  379).    Lisbilitf  of  eorporation  for  acta  of  agenta. 

Approved  in  Bier  v.  Miller,  68  Kan.  268,  75  Pac.  BO,  63  L.  B.  A. 
9Si,  where  bank  eaahier  atteiiipta  to  paj'  individnal  debts  b^  enter- 
ing same  npon  passbook  of  ereditot,  vho  is  depositor,  ao  that  thej 
«re  cheeked  oot,  bank  ma^  recover  amount  from  creditor. 

Syi.  6  (VH,  380).    Corporation 'a  liability  for  agents'  torts. 

Approved  in  Stewart  v.  Wright,  147  Fed.  328,  applying  rule  where 
Iwnk  officials  participated  in  eoasplracj  to  swindle  bj  means  of  fake 
footrace. 

Syl,  7  (TH,  380).    Lishility  created  by  certified  check. 

Approved  in  Union  Tmst  Co.  v.  Preston  Nat.  Bank,  136  llieh. 
46E,  99  N.  W.  309,  holding  certified  cheek  valid  in  bands  of  bona 
fide  holder,  though  drawer  had  do  fnnda  in  bank  when  eertiOed; 
Johnston  etc.  Co.  v.  National  Bank  of  Guthrie,  4  Okl.  26,  44  Pac, 
105,  applying  rale  where  president  of  national  bank  entered  into 
conspiracy  to  defrand  third  persons,  and  carried  out  fraudulent  de- 
sign, through  hia  relations  with  bank;  State  v.  Uiller,  47  Or.  566, 
89  Pac.  82,  applying  rale  in  proseention  of  bank  cashier  for  drawing 
and  certifying  personal  cheek  when  he  had  no  deposits. 

SyL  8  (Vn,  381).    When  bank  cheek  dne. 

Approved  in  iniiatt  v.  Capital  City  State  Bank,  128  Iowa,  278, 
103  N.  W.  778,  certificate  of  deposit  is  not  due  and  payable  until 
actual  demand  ia  made. 

Syl.  0  (Til,  381).    Bank  cheek  not  bill  of  eiehange. 

Approved  in  United  SUtes  v.  Green,  136  Fed.  645,  646,  S90,  bank 
cheek  is  not  "obligation  for  payment  of  money"  within  Bev.  St., 
I  5451,  punishing  bribery. 

Syl.  11  (Vli,  382).    Evidence  of  usage  to  explain  ambiguities. 

Approved  in  Harding  r.  Cargo  ete.  of  Coal,  147  Fed.  976,  provision 
of  charter  to  carry  coal  that  vessel  to  have  turn  in  loading  does  not 
make  part  of  contract  port  custom  of  giving  preference  to  steamers 
filling  bankers. 

10  Wall.  676-684,  10  L.  1040,  MAESH  v.  FULTON  COUNTT. 

^1.  3  (Vn,  3S3).    Pnrehaser  of  bonds  must  examine  officers'  acts. 

Approved  in  Green  Co,  v,  Shortell,  116  Ky.  126,  75  8.  W.  254, 
holding  county  could  plead  noncompliance  with  statnte  in  defense 
to  action  by  bona  flde  holder  of  aid  bonds  containing  no  reeital  as 
to  authority  of  offtcers  to  issue  same. 

SyL  6  (Tn,  380).    Compelling  municipality  to  restore  loan. 

Approved  in  Luther  v.  Wheeler,  73  S.  C.  95,  52  8.  E.  87S,  upholding 
right  to  recover  of  town  money  received  on  note  for  erecting  publis 
building,  though  note  was  invalid. 
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87I.  0  (VH,  387).    Batification  of  Illegal  eonnty  banda. 

Approved  in  Wornutead  t.  Lthii,  1S4  Mau.  428,  68  N.  E.  843, 
when  ono  eotered  into  contract  with  olBcial  ondertaUng  to  act  for 
city,  cit7  not  estopped  to  den^  official's  anthoritf  bj  proof  that 
■atne  officer  had  made  similar  contracts  which  had  been  ratUled. 

87I.  7  (Tn,  S87).  Agency— BatlflcatioD  is  eqaivalent  to  prior  an- 
thorit;. 

Approved  in  Uarion  Water  Co.  v.  Cit7  of  Uarion,  121  Iowa,  328, 
H  N.  W.  688,  holding  cit;  liable  on  hydrant  rental  contract. 


XI  WALLACE. 


II  WM.  1-S0,  SO  L.  90,  NEW  ENGLAND  ETC.  INS.  CO.  v.  DtTN- 
HAH. 

a/L  4  (TII,  888).    Beope  of  admiralty  jnrlwUetioa. 

Approved  in  Erie  ete.  Tianap.  Co.  v.  Erie  B.  Co.,  142  Fed.  12, 
upholding  admiralty  jnriidietion  over  suit  to  enforce  eontribntion 
in  favor  of  one  of  two  colliding  vessels  against  other  for  damages 
to  cargo  owner,  paid  by  libelant. 

ayl.  6  (vn,  389).    Admiially— What  are  maritime  eostraeti. 

Approved  in  North  German  F.  Ins.  Co.  v.  Adams,  142  Fed.  440, 
following  rule;  Bowera  Hyd.  D.  Co.  v.  Federal  Cont.  Co.,  MS  Fed. 
293,  upholding  admiralty  jurisdiction  over  snit  for  hire  of  dredge ' 
generally  used  for  maritime  purposes,  tboogh  temporarily  nied  (or 
land  transaction  in  dredging  stream;  The  Conveyor,  147  Fed.  690, 
wVere  proceeds  of  insurance  money  paid  to  custodian  to  pay  for 
raising  boat,  repairs  and  supply  liens,  and  pay  remsinder  to  mort- 
gagee, and  boat  raised  but  not  repaired,  and  sold  by  his  claimants, 
contract  was  maritime;  United  States  Shipping  Co.  t.  United  States, 
146  Fed.  919,  opholdlng  admiralty  jorisdictioB  over  suit  against 
United  States  under  Comp.  St.  1901,  p.  7SS,  based  on  maritime  con- 
tract of  affreightment. 

Syl.  T  (TII,  801).    Marine  insoranee  is  maritime  contraet. 
Distingniabed  in  Qraham  v.  Oregon  etc.  Nav.  Co.,  134  Fed.  464, 
denying  admiralty  jurisdiction  of  suit  for  breach  of  traffic   agree- 
ment between  railroad  and  steamship  company. 
11  Wall.  38-65,  20  L.  67,  TIBQINIA  v.  WEST  TIEQINIA. 
SyL  1  (TH,  392).    Supreme  court's  original  jurisdiction  In  boon- 
Cited  in  State  v.  Fandre,  54  W.  Va.  125,  135,  102  Am.  Bt.  S*f. 
027,  46  B.  E.  270,  £74,  63  L.  B.  A.  877,  arguendo. 
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11  WaD.  88-09,  SO  L.  153, 1TNITED  8TA.TES  t.  TYNEN. 

S7I.  i  (yn,  898).    StatntM— B«p«ali  b?  implication. 

Approved  in  Unitsd  Statas  t.  Cudlah,  145  Fed.  E45,  eoMtndn|  98 
SUt.  385,  and  B«T.  St.,  |  2143,  relatiiig  to  anoa  on  raurvation 
within  aUte;  Utter  t.  Franklin,  7  Ariz.  309,  64  Pae.  430,  Laws 
1899,  Aet  No.  3S,  repaalin|>  tarritorial  acts  creating  funding  debt 
MmmiaaioD,  ia  void;  Pratt  Institnto  t.  Citjr  of  New  York,  183  N. 
Y.  157,  75  N.  E.  1121,  Lawa  1S9«,  p.  797,  e.  908,  |  4,  lubd.  7,  ex- 
empting realtor  of  edneational  Inatitationi  naed  ezcliuivel7  for  cor- 
porate pnrpoaea  repeals  ipeeial  set  granting  tax  exemption  to  edu- 
cational corpo rations;  disaeDting  opinioD  in  Lang  t.  United  BtBtes, 
133  Fed.  eOT,  60  C.  C.  A.  EG5,  majority  holding  |  £3  of  Immigration 
Act  of  190S  appliea  to  prosecntioni  thereafter  began  nndar  old  laWj 
baaed  on  acta  committed  prior  to  ita  repeal. 

SjL  3  (Tn,  400).    Bepeal  of  atatvte  ends  jarisdiction. 

Approved  In  United  Statea  ▼,  Sena,  IS  N.  U.  414,  7S  Pae.  62,  r*- 
peal  of  Lawa  of  1901,  p.  190,  c  99,  deprived  inpreme  court  of  joria- 
diction  over  criminal  sppeala  not  taken  during  term. 

11  Wall.  96-108,  80  L.  165,  CITY  OF  NEW  ALBANY  v.  BUBKE. 

Bjh  7  (Tn,  403).    LimiUtiona— Meana  of  detecting  fraud. 

Approved  in  German  Sav,  Bank  v.  Dec  Moinea  Nat.  Bank,  -123  Iowa, 
74S,  98  N.  W.  609,  where  bank  cashier  gave  notes  in  individual  capacitj 
and  aa  treasurer  of.  a  company  t«  third  parly  with  bank's  guaranty, 
and  bank  paid  them  before  maturity,  four  years'  delay  hj  bank  in 
auing  to  recover  money  ao  paid  because  it  traa  represented  to  it  that 
notes  had  been  diaeounted  in  usual  course  was  laehes. 

11  Wall.  108-112,  20  L.  «,  DOW8  v.  CITY  OF  CHICAGO. 
SyL  1  (TH,  40S),  Dlegality  of  tax  not  ground  for  enjoining  col- 
Approved  ia  mlnoia  Lifa  Ins.  Co.  v.  Newman,  141  Fed.  451,  452, 
refusing  to  enjoin  eolleetioB  of  illegal  state  tax;  dissenting  opinion  in 
San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  B.  110,  111,  49  L.  6S6,  6S7, 
25  Sup.  CL  384,  majority  holding  taxation  of  national  bank  shares  at 
market  value  under  Cal.  Pol.  Code,  }f  3608-3610,  ia  discriminatory  in 
view  of  ezelusion  of  intangible   elements   of  value  in  assessing   state 

SyL  6  fyn,  407).     Effect  of  dismissBl  on  cross-bilL 

Approved  fn  Oilmore  v.  Bort,  134  Fed.  662,  in  suit  for  eaneellatian 

of  bond  given  to  Indemni^  corporation  and  its  treasurer,  cross-bill  t^ 

treaanrer  setting  up  validity  of  bond   and  praying  for  release  on  his 

own  bond  if  it  is  valid  does  not  entitle  treasurer  to  abject  to  dismissal 
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11  WalL  113-13S  NotM  on  U.  B.  BeportiL  fll» 

11  W&IL  113-129,  20  L.  222,  THE  OOLLECTOB  *.  SAT. 

87L  1  (Til,  407).    State  taxea  on  goTenuneot  instrumantalitifla. 

Approved  in  Ifoselj  t.  State,  IIS  Teim.  69,  86  a  W.  716,  intoreit 
on  gOTenuneiit  bendi  not  taxable  bj  atBtes  aa  income;  diseenting  opin- 
ion in  Sonth  Carolina  t.  United  States,  199  U.  8.  468,  50  L.  272,  8« 
Sap.  Ct.  110,  majori^  holding  govenunent  ma^  exact  nreaoe  license 
from  dispensing  agent  of  state  wbicb  baa  taken  charge  of  liquor  bnai- 

lilmited  in  Sonth  Carolina  t.  United  States,  199  U.  8.  «B,  50  L.  869, 
26  Snp.  Ct.  110,  goTBrnment  maj  exact  reTenae  license  from  dispensing 
agent  of  state  which  has  taken  charge  of  liquor  bnsiness. 

Distinguished  in  Sackett  v.  UeCaffrej,  131  Fed.  222,  BS  C.  C.  A.  205, 
notar7's  certificate  of  acknowledgment  of  homestead  declaration  is  sub- 
ject to  stamp  tax  nnder  War  Bevenne  Act,  I  13. 

S]rL  2  (Til,  408).    Federal  tax  on  state  oncer's  salary. 

Approved  in  dissenting  opiiiiDD  in  Sonth  Carolina  v.  United  States, 
199  V.  8.  466,  SO  L.  272,  86  Sap.  Ct.  110,  majority  holding  government 
maj  exact  rerenue  license  from  dispensing  agent  of  state  which  has 
taken  charge  of  Uqnor  business. 

Limited  in  Sootfa  Carolina  v.  United  States,  199  U.  8.  453,  00  L.  266, 
26  Snp.  Ct.  110,  government  may  exact  revenue  license  from  dispens- 
ing agents  of  state  which  has  taken  over  liquor  bosinest. 

TEANSPOETATION  CO.  t. 

Sjl.  8  (Til,  410).    Carriers — Avoidable  danger  prssomea  negligence. 

Approved  in  Can  v.  Texas  ete.  By.  Co.,  194  V.  a  432,  48  L.  1057,  24 
Sap.  Ct.  063,  borden  of  showing  Are  causing  loss  was  due  to  negligence 
of  carrier  is  on  shipper  where  bUl  of  lading  oiempte  from  loss  by  fire; 
The  Fotmina,  143  Fed.  639,  under  bill  of  lading  exempting  from  loss 
by  sea  water  or  sweating,  evidence  that  veesel  was  seaworthy  and  cargo 
properly  stowed,  and  that  damage  caused  by  seawater,  shows  good 
defenao. 

Syl  4  (Til,  411).    Presumption  of  negligence  from  aeeidenL  ' 

Approved  in  Bnrr  v.  Knickerbocker  ete.  Towage  Co.,  182  Fed.  249, 
65  C.  C.  A.  554,  holding  presumption  of  negligent  towing  shown  where 
tow  grounded  on  calm  day;  Bebstock  v.  Gilchrist  Transp.  Co.,  132  Fed. 
ISO,  holding  collision  of  steamer  in  tow  of  two  togs  with  moored  vessel 
due  to  &ult  of  rear  tug  in  failing  to  properly  assist  steamer;  The  W. 
Q.  Mason,  131  Fed,  637,  where  steamer  in  tow  of  two  tugs  stranded, 
though  she  obeyed  signals  of  leading  tag,  presumption  is  that  stranding 
due  to  fault  of  tugs;  Nashville  etc.  By.  CO.  v.  Stone,  112  Tenn.  371,  7S 
e.  W.  1036,  applying  rule  wliere  part  of  shipment  of  hogs  dead  wben 
ialivered.    See  113  Am.  Bt.  Bep.  990,  992,  notg. 


sdbvGoOgIc 
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5U  Note*  on  U.  S.  Beporti.  11  WalL  136-178 

11  Wan.  136-139,  20  L.  101,  AMY  t.  8UPEBVISOE8. 

Bfh  2  (VII,  «13).    Federal  court  eaiiDot  enjoin  stato. 

Appnivej  in  Ingrahain  t.  National  Salt  Co.,  13B  Fed.  690,  wlien, 
pending  attnebment  proeeedingi  in  federal  court,  state  insolTency  pro- 
eeedinga  besun  aod  receiver  took  atlaefaed  propertj  and  sold  it,  and 
tben  plaintilf  recovered  in  federal  court  and  manhal  advertiisd  execn- 
tion  lale  of  attachod  propertj,  itate  injunction  auit  against  sale  not  en- 
joined. 

87L  6  (Til,  ill).    Honeat  intantioni  no  excuse  for  officer. 

Approved  in  State  t.  McClellan,  113  Tenn.  622,  S5  B.  W.  269,  reglstar 
of  deed*  is  liable  oa  bond  for  failnre  to  correctly  register  eonvejanee. 

11  Wall  139-164,  20  L.  102,  SMITH  v.  BiC  COUNTY. 

B7I.  S  (TEC,  414).    NotM—Frand  as  shifting  burden  of  proof. 

Approved  in  Toledo  eta.  B.  B.  Co.  v.  Star  ete.  UiHa  Co.,  146  Fed. 
999,  determining  degree  of  proof  required  of  railroad  in  action  under 
Ohio  statute  making  fact  of  fire  cansed  hj  locomotive  sparks  prima 
fade  negligence;  Gamble  t.  Sural  Ind.  School  Diat.,  132  Fed.  521,  one 
receiving  school  1>ond  from  prior  holder  for  legal  servicee  rendered  to 
fnll  valoe  of  bond  ii  bona  Itde  holder  where  bond  not  dne  and  contained 
nothing  on  face  to  sbon  illegality;  Gibba  t.  Fanners'  etc.  Bank,  123 
lom,  742,  99  N,  W.  706,  in  action  to  recover  overpajroienta  on  note 
where  iadorramentB  show  such  overpayments,  burden  is  on  plaintiff 
throughout  case;  Klunk  v.  Hocking  Valley  By.  Co.,  74  Ohio  St.  134, 
77  N.  E.  754,  applying  rule  in  action  by  fireman  for  personal  injuries 
received  in  consequence  of  defect  in  water  gauge  attached  to  bis  loeo- 
motive. 

11  Wall.  164-171,  20  L.  127,  THE  6APPHIBE. 

Syl.  8  (VII,  417).    ColliaioD  between  anchored  vessels. 

Approved  in  The  City  of  Birmingham,  138  Fed.  C50,  holding  dredge 
anchored  at  night  near  eenter  of  narrow  channel  liable  for  collision 
with  passing  steamer. 


SjL  1  (TII,  418).     Jurisdiction — Diversity  of  citiienahip. 

Approved  in  Sweeney  t.  Carter  Oil  Co.,  199  U.  B.  257,  60  L.  ISO,  26 
Sop.  Ct.  SS,  two  citizens  of  different  itates  may  aue  in  federal  coart 
citizen  of  another  state;  Anderson  v.  Baasman,  140  Fed.  11,  denying 
federal  jurisdiction  over  suit  to  enjoin  diversion  of  water  by  means 
of  irrigation  ditches,  where  one  of  defendants  ii  citizen  of  sami  state 
M  plaintiff. 

Syl.  2  (Tn,  419).    Diversity  of  citizenship  of  trustees. 

Approved  in  In  re  E.  T.  Kcnney  Co.,  136  Fed.  455,  benelli^ial  later- 
Mt  of  oiaignor*  in  net  proceeds  of  claims  assigned  to  committee  to  set- 
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U  WaU.  193-2i3  HotM  on  U.  S.  lUporta.  «l 

tie  affairs,  after  adminiatoring  truat,  an  not  proraLIe  in  bankroptej. 
Tlrgioia  «te.  Pawei  Co.  ▼.  Fiaher,  104  Va.  13S,  136,  SI  8.  E.  203,  bond- 
holder cannot  bring  suit  to  f  orecloBe  mortgage  tecnring  railroad  bondi, 
unlaw  truatee  refiuei  to  do  m. 

11  Wall.  193-199,  SO  L.  110,  QKNTIBES  t.  CAMPBELL. 

Bjl.  2  (YII,  425).    Seal  not  neeenarj  to  bill  of  oueptloDi. 

Dietinguished  in  Kipp  t.  Barton,  29  Mont.  102, 101  Am.  St.  Bap.  544, 
74  Pae.  ST,  63  L.  B.  A.  829,  szeeution  iamwd  witbont  seal  maj  b« 
•mendad  none  pro  tone. 

11  WaU.  190-203,  I  L.  134,  CASE  t.  TEBRELL. 

Bjh  2  (Vn,  436).    National  bank  receiver  reprawnts  bank. 

Approved  in  Horpb;  t.  Gmnaer,  18  Colo.  App.  190,  70  Fao.  802, 
where  national  bank  bad  made  loan  to  eorporstion  in  ezeam  of  legal 
amonat,  and  it*  principal  etoekbolder  induced  defendant  to  ezecnte  note 
pajable  to  bonk  and  others  indorsed  to  it,  nnantliorizad  loans  being 
released  accordingly,  release  of  claim  on  loans  was  on  good  eonsidem- 
tioa. 

11  WaU.  217-238,  20  L.  50,  MAT  t.  LE  CLAIBE. 

S7L  2  (Vn,  429).    Qoitelaim  deed— Bona  flde  purchaser. 

Approved  in  Lindblom  v.  Bocks,  146  Fed.  663,  appljlng  rule  In  ejeet- 
uent;  Mosier  v.  Momsen,  13  Okl  60,  74  Pac.  908,  arguendo. 

Distingnished  in  Martin  t.  Bagsdale,  71  S.  C.  77,  50  8.  E.  674,  fact 
that  land  conveyed  by  several  quitclaim  deeds,  where  last  two  giantora 
held  under  warranty  deeds,  does  not  affect  bona  fide  purchaser,  wbera 
inquiry  under  record  facts  would  net  have  discovered  facts  relied  on 
to  defeat  his  title. 

SyL  7  (Vn,  432).  Bamedy  of  cestui  on  abuse  of  trust 
Approved  in  Southern  Pac  B.  Co.  t.  United  Sutee,  133  Fed.  657,  66 
C.  0.  A.  581,  upholding  equity  jurisdiction  over  suit  by  govemment  to 
escartain  wlist  portion  of  lands  erroneously  pAtantad  to  railroad  have 
been  sold  to  bona  flde  purchasers  mod  for  eaneellstion  of  lands  not  so 
'liaposed  of,  and  for  accoontiug. 

SyL  6  (VII,  432),    Specific  performance — Adequacy  of  taw  remedy. 

Approved  in  Mutual  Life  Ina.  Co.  v.  Blair,  ISO  Fed.  976,  granting 
speeifla  performance  where  life  policy  provided  that  on  assured 's  deatk 
settlement  should  be  had  by  issuance  of  annuity  policy. 

11  WaU.  238-243,  20  L.  114,  THE  FANNIE. 

SyL  1   (TH,  433).    CoUision— Steamer  should  avoid  schooner. 

Approved  in  Brigbam  v.  Luckenbach,  140  Fed.  333,  holding  tog  liable 
for  collision  with  steamer  caused  by  jamming  of  wheel  where  it  would 
not  have  happened  if  proper  lookout  kept;   The  W.  O.  Uason,  131 
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«U  NotM  on  U.  8.  Beporta.  11  Wall.  244-331 

Fed.  63S,  detemdning  Uabilitj  tor  •tnuidiiig  of  tow  is  charge  of  two 
tug*. 

8jL  2  (TU,  433),     Want  of  lookout  inunat^rial,  when. 

AppiOT«d  in  The  Foeomoke,  ISO  Fad.  197,  holding  lannch  not  liable 
for  daytinw  eoUIaion  for  faUnro  to  have  lookout  other  than  navigator; 
The  fVnnu  H^den,  137  Fed.  283,  284,  lebooQei  at  fault  where  onlj 
two  men  on  deek  wart  fnfling  aail,  though  privileg«d  veoMl  had  no 
proper  lookonL 

11  WaU.  244-256,  20  L.  88,  LETT  t.  8TBWABT. 

Sjl  1  (Tn,  434).    Limitation  rtatutea  are  of  repoM. 

Approved  in  I^nehbnrg  etc.  UIQ  Go,  y,  Traveleia'  log,  Co.,  140  Fed. 
724,  eondost  of  insmsnee  eompanj  Inducing  delaj  In  bringing  suit 
bajond  time  limit  in  poUej  for  atated  porpoM  of  ioTeetigating  claim 
mapenda  operation  of  time  limit 

11  WalL  250-268,  SO  L.  80,  HeTEIOH  t.  UNTTBD  STATES. 

B^L  2  (Tn,  43S).    Alien  enemy  entitled  to  all  jndieial  remedies. 

Approved  ia  Eeele  t.  Eeele,  118  Uo.  App.  E75,  04  8.  W.  780,  heir 
whoM  application  to  be  heard  in  opposition  to  allowanes  of  claim 
against  deeedest'a  eslats  maj,  nnder  Bar.  St.  ISM,  §  214,  more  to 
Tscats  order  allowing  elalm;  Toost  t.  Willis,  S  Okl.  416,  4ft  Pae.  1014, 
npholdtng  act  of  189S,  providing  tor  entry  of  Judgment  on  appeal  bond 
on  motion  and  notice,  wb«n  applied  to  appeal  bond  exeeutPd  prior  to 
pasKge  of  act;  dissenting  opinion  in  Daniels  w.  Homer,  130  N.  C.  268, 
SI  R.  E.  1010,  3  L.  B.  A.  (N.  S.)  997,  majority  upholding  Aeta  1905, 
e.  292,  regulating  flsheries  and  providing  for  seiiuTe  of  illegal  fish  nets; 

Distingnished  in  Bennett  t.  Bennett,  10  OU.  184,  83  Pae.  55S,  np- 
kolding  default  divorce  decree  where  aliniouy  pendente  lite  not  paid  and 
deftulting  defendant  without  answering  asks  leave  to  defend  on  merits, 
wbieb  leave  is  denied  onlea*  alimony  paid. 

6yL  3  (Vn,  43T).    Alien  may  sue  and  be  sued. 

Diitingniihed  In  Bennett  t.  Bennett,  16  Okl.  180,  S3  Pae.  SSS,  uphold- 
ing default  divorce  decree  where  defendant  not  answering  was  denied 
leave  to  defend  on  merits  unless  alimony  order  complied  with. 

11  Wan.  268-331,  20  L.  136,  lOLLBB  v.  UNITED  STATEa 
ByL  10  (TI^  430).    Effect  of  default  in  admiralty. 
Approved  In  Dowdell  v.  United  SUtes  District  Court,  139  Fed.  440, 

where  proeaedlngi  for  limitatlot)  of  lialality  have  been  terminated  by 

final  decree,  eonrt  cannot  nopea  procwdinga  to  allow  aonappearing 

•laimanti  t«  prora  elalmi. 
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11  WalL  85e-37a  Notu  on  U.  B.  Beporti.  fM 

11  Wall.  3S6-369,  20  L.  167,  TEE  BISTILLED  SPIBITa 
Bjl  4  (Vn,  442).     Statutes  in  pari  iust«rift  eonatrned  together. 
Approved  in  Cbrutie  Street  ete.  Co.  v.  United  Bt&tu,  136  Fed.  333, 

09  C.  C.  A.  464,  action  against  goTentment  on  claim  to  recover  internal 

taxes  Illegally  emcted,  wbicb  has  been  presented  bnt  not  approved  bj 

eommisaioner,  is  barred  in  two  years. 

S7I  8  (Tn,  443).  Agent's  knowledge  is  principal's. 
Approved  in  Aetna  Indemnity  Co.  v.  Ladd,  135  Fed.  647,  68  C.  C.  A. 
ET4,  apbolding  initnietions  relative  to  preaumption  of  authoritr  of  gen- 
eral agent  of  surety  company;  Modem  Woodmen  of  America  v.  Colman, 
68  Neb.  864,  94  N.  W.  810,  applying  mla  to  knowledge  of  agent  of 
mntual  benevolent  association. 

SyL  7  (vn,  445).    Presomption  tbat  agent  has  told  principal. 

Approved  in  Dight  v.  Chapman,  44  Or.  S78,  79  Pac.  589,  6S  L.  B.  A. 
793,  knowledge  of  bankruptcy  proceedings  acquired  by  cashier  of  bank, 
which  is  bankrupt's  creditor,  is  imputed  to  creditora  of  insolvent  cor- 
poration, of  which  bankrupt  is  atoekholder  and  of  which  cashier  is  rs- 

87I.  8  (Vn,  445).  Notice  to  agent  Is  notice  to  principal 
Approved  in  American  Bonding  Co.  v.  Bpokane  ete.  Loan  Society, 
130  Fed.  741,  65  C.  C.  A.  181,  knowledge  of  president  of  loan  socie^  ■ 
that  secretary  was,  at  time  of  indemnity  policy,  indebted  to  com- 
pany is  not  breach  of  warranty  in  policy  that  secretary  was  not  so 
indebted;  In  re  Pease,  1S9  Fed.  455,  where  trust  company,  through  its 
attorney,  who  also  acted  for  certain  creditors  of  merchant,  who  was 
actually  insolvent,  loaned  merchant  money  on  borrower 'b  stock,  with 
which  certain  creditors  paid  in  full,  mortgage  was  void  as  preference 
under  Bankr.  Act,  1  07e;  SchoUay  v.  Mofflt-West  Drug  Co.,  17  Colo. 
App.  134,  67  Pac.  1S4,  applying  mle  where  agent  of  seller  at  time 
of  sale  to  another  agent  was  advised  of  latter  agent's  lack  of  an- 
thority  to  purchase. 

11  Wall.  809-878,  80  L.  172,  FIRST  NAT.  BANE  t.  LANIEB. 

Syl.  6  (Tn,  448).  National  bank  shareholder  selling  during  In- 
solvency. 

Approved  in  ScDonald  v.  Dewey,  203  17.  S.  620,  635,  60  L.  1132, 
1139,  26  Sup.  Ct.  731,  stockholder  in  national  bank,  wbo,  with  knowl- 
edge of  its  insolvency,  transfers  shares  to  financially  irresponsible 
vendee,  cannot  escape  stockholder's  liability;  Third  Nat.  Bank  v. 
BuIFalo  German  Ins.  Co.,  193  TJ.  S.  591,  48  L.  804,  24  Sup.  Ct.  524, 
national  bank  cannot  forbid  transfer  of  its  sharee,  without  consent 
of  directors,  by  stockholder  while  he  is  indebted  to  bank. 

Distinguished  In  Bridge  v.  National  Bank  of  Troy,  185  N.  T.  150, 
77  N.  E.  1006,  national  bank  acquires  no  equitable  lien  as  against 
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11  WiJI.  3n-41S 


Approved  In  EoBton  Nat.  Bank  t.  American  Brick  etc.  Co.,  69  N. 
J.  £q.  335,  60  AQ.  G8,  bout  fld«  trsnaferceB  of  Btoek  eertiflcates  i«- 
citing  that  thejr  an  tally  paid  np  ara  not  liable  to  crediton  wbere 
thej  were  ignorant  that  original  anbaeriben  had  net  paid  in  full. 


Approred  in  Firat  Nat.  Bank  t.  Strlbling,  16  OU.  S6,  S7,  86  Pac 
517,  eorponite  sharw  cannot  ba  nisaned  without  ■oirender  of  original 
certificate;  dissenting  opinion  in  Monahan  t.  Monahan,  TT  Tt.  151, 
59  AU.  lU,  TO  L.  B.  A.  035,  majority  holding  complainant  leeking  U 
impreui  with  tmit  eeenritiea  which  had  been  seeretlj  obtained  from 
him,  not  denied  relief  boeanM  aeeuritiei  pat  in  defendant 'a  name  ta 
erada  taxation. 

11  WalL  801-305,  SO  L.  100,  SECOND  NAT.  BANE  v.  HUNT, 
Syl.  1  (  VU,  453).    Initmetiona  cannot  aamune  what  not  proraff. 
Approved  tn  Semet-Solway  Co.  t.  Wilcox,  143  Fed.  040,  Kp^ring 
rule  is  action  for  breach  of  contract  of  emplofment. 
Byh  S  (VII,  463).    Oral  agreement  bj  debton  to  aeU  peraonalty. 
Approved  in  Feel;'  t,  BrTan,  SS  W.  Va.  588,  47  S.  E.  308,  whera 
one  losnecl  money  to  another  on  agreement  that  certain  property  waa 
to  be  mortgaged  to  secure  loan,  and  later  borrower  makes  mortgage, 
it  is  not  good,  preference  aa  other  debts  existing  at  date  of  mortgagai. 
Syl.  4  <TII,  453).     Chattel  mortgage  permitting  sale  of  goods. 
Distinguished  in  In  re  Bnrubam,  140  Fed.  029,  provision  of  mort- 
gage permitting  sale  of  mortgaged  goods  in  usual  coarse  of  bnaineaa 
does  not  render  it  void  as  to  after -acquired  goods. 

n  Wall.  305-411,  20  L.  116,  MISaODBI  v.  KENTUCKY. 

SyL  8  (YU,  464).     Boundary  of  Kentucky  middle  of  Mississippi. 

Approved  in  Loniaikna  ▼.  Mississippi,  SOZ  V.  B.  54,  SO  L.  032,  2f 
Sap.  Ct.  40B,  long  aeqnieseence  in  assertion  of  particular  boundary 
between  atatea  and  exercise  of  lovereignty  over  territory  within  it 
is  eaneluaive. 

fiyl.  3  (TH,  455).    State  boundary  once  fixed—Changes  In  river. 

Approved  in  Missouri  v.  Nebraska,  196  U.  9.  35,  49  L.  375,  25  Sup. 
Ct.  ISS,  applying  role  in  determining  boundary  between  Missouri 
and  Nebraska;  Moore  v.  HcOuirc,  142  Fed.  701,  702,  TOO,  determining 
boundary   between   Arkansas   and   Mississippi,   with   reference  to  tovei* 
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eigntj  over  iaUnd  In  river;  Fopplino  t.  Speed,  118  Tann.  173,  88 
B.  W.  223,  on*  engaged  In  selling  liqnor  on  Btesmer  i«»Hng  legnlnr 
trips  to  port  in  another  etate  ia  sabjeet  to  tax  impoeed  b^  Aeta 
1901,  p.  S14,  whUe  boat  was  in  thia  atsts. 

Bjl.  4  (Tn,  455).    Uapa  and  booka  aa  evidenee. 

Approved  in  Hoora  t.  McGniie,  14E  Fed.  708,  determining  bonnd- 
arr  between  Arkansas  and  Hisaissippi,  with'  reference  to  sovereignty 
over  island  in  river. 

11  Wall.  411-416,  20  L.  ISl,  THE  UONTELLO. 

SyL  8  CVn,  4SS].    What  Is  navigable  water  of  United  States. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  3TS,  Alia- 
gheny  river  is  navigable  waterway  of  the  United  States;  State  v, 
Twifnrd,  136  N.  C.  600,  4B  8.  E.  S87,  upholding  instmetione  defining 
navigable  stream,  in  proeeention  for  obstructing  same;  Birch  v. 
King,  71  N.  J.  L.  394,  59  AtL  11,  plea  to  jnrisdiction  averring  that 
eanae  of  action  arose  upon  navigabile  waters.  Is  Insnffioient;  Hani- 
gaott  ▼.  Springs,  199  U.  S.  47S,  50  L.  277,  20  Sup.  Ct.  187,  arguendo. 

11  Wall.  423-432,  20  L.  192,  ST.  LOUIS  v.  WIOaZHS  FEBBT  CO. 

B7I.  1  (Vn,  457).  Bill  «f  exceptions  unnaeesaaij  where  spedal 
ilndings. 

Approved  In  Webb  v.  National  Bank  of  Bepnblio,  146  Fed.  719, 
fallowing  rule. 

Sjl.  8  (Til,  457).  Exarclso  of  eorporata  franchise  axtia terri- 
torially. 

Cited  In  Eansa*  City  etc  By.  Co.  v.  Stevenson,  135  Fed.  554, 
arguendo. 

Syl.  4  (Tn,  458).  Legislature  decides  mode  and  extent  of  taxa- 
tion. 

Approved  in  Union  etc.  Transit  Oo.  v.  Eentneky^  199  U.  8.  205, 
60  L.  154,  E6  Sup.  Ct.  36,  holding  void  Kentucky  tax  on  ^ntoeky 
railroad's  rolling  stock  permanently  located  in  other  state;  Flowai- 
lee  etc  Co.  V.  Lewis  li  Clark  Co.,  33  Uont.  38,  81  Pac  400,  where 
eorpoTBtion  owning  cattle  which  grazed  in  county  where  its  business 
manager  resided  drove  them  elsewhere  for  feeding  with  intention  to 
return  them,  cattle  not  taxable  In  Utter  county;  Harrell  v.  Speed, 
113  Tenn.  8E8,  106  Am.  St.  Bep.  814,  81  S.  W.  841,  one  mnning  bar 
«n  vessel  belonging  to  Arkansas  corporation  and  plying  between 
Arkansaa  and  Tennessee  is  liable  to  Tennessee  license  tax  while 
running  bar  in  Tennessee. 

Distinguished  in  Prairie  Cattle  Co.  v.  WlUiamaon,  6  OkL  494,  49 
Pac  939,  where  cattle  owned  in  another  state  graxed  in  thia  state 
daring  entile  year,  they  are  taxable  here  .thoogh  already  listed  !■ 
other  aUte. 
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B7I.  7  (m,  4S8).    What  U  homa  port  of  veaiel. 

AppiOTed  in  A^er  etc.  Ti«  Co.  t.  Kentnekj,  SOS  V.  S.  481,  60  L. 
1087,  SO  Bnp.  CL  678,  rnlo  not  dunged  b?  Comp.  St  ISOl,  p.  2831, 
Ml. 

11  WnU.  *38.«2,  20  L.  1»7,  INBUEANCB  CO.  t.  WBIDB. 

Bfh  B  (Tn,  460).    Wltat  OTldeneo  ahonld  go  to  jni7. 

Approved  in  Texu  t  P.  II7.  Co.  v.  Contoorle,  135  Fad.  499,  88  C. 
C.  A.  177,  where  deetnietion  ot  cotton  bj  Are  while  piled  on  dock  wu 
alleged  to  hRve  been  csnaed  bj  negligent  method  of  piling,  evidenea 
of  habitoal  intoxieation  of  anpeiintendent  la  ndmiaiible. 

BjL  4  (Tn,  461).    Preanniptlon  deJIned. 

Approved  in  Wabuh  B.  Co.  t.  De  Tar,  141  Fed.  034,  applying  rale 
to  inatrnetiona  aa  to  preanmption  of  ne^igenee  In  action  for  death 
eanaed  by  eoUiaion. 

11  Wall.  4S04S3,  80  L.  109,  QALTEBTON  B.  B.  v.  COWDBET. 

SjL  10  (Vn,  465).  Corporation  mortgage  of  after-aeqnired  prop- 
erty—BatoppeL 

Approved  in  Pare  ICarqaette  B.  B.  Co,  v.  Qraham,  138  Uieh.  449, 
09  N.  W,  410,  eonetniing  railroad  mortgage  covering  preaent  and 
after-aeqniied  property,  aa  covering  after-acquiied  lot  adjacent  to 
main  line, 

S7L  14  (TI^  487).    Uortgage  eovera  raila  put  on  aabee^entlr. 

Approved  In  Miaaonri  Pac  Bj.  Co.  v.  Bradbury,  109  Uo.  App.  4S8, 
7ft  B.  W.  068,  where  railroad  granted  right  of  way  afterward  aban- 
don* road  without  removing  raila,  they  become  property  of  owner 
ot  land. 

11  Wall.  484-488,  20  L.  S07,  FOBSTTH  v.  WOODS. 

8yl.  1  (VII,  471).    Partner 'a  joint  contract  not  firm  liability. 

Approved  in  In  re  Weiaenberg,  131  Fed.  618,  joint  debts  of  part- 
nera  compriaing  bankrupt  firm  are  not  provable  againat  firm  eatate 
to  abare  eqnally  with  firm  ereditora, 

ByL  S  (Vn,  471).     Priority  of  firm  debts  on  firm'a  bankruptcy. 

Approved  In  In  re  Weiaenberg,  131  Fedl  510,  S20,  joint  dsbti  ot 
partnera  eompoaing  bankrupt  firm  are  not  provable  againat  firm  ea- 
tate to  ahara  equally  with  firm  ereditora. 

11  Wall.  493-507,  SO  L.  176,  BTEWABT  v.  KAEN, 

ByL  8   (TU,  473).     Omitted  parti  in  Bevised  Statatea. 
Approved  in  SQeeeaaion  of  Dupre,  116  La.  1094,  41  80.  385,  apply- 
ing rule  in  eonatraing  atatutea  relating  to  adoption;  Dryden  v.  Pitta- 
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burg  etc  Bj.   Co.,  20S  Pa.  St.  323,  117  AtL  713,  eonitrnms  statntM 
tad  holding  railroad  in  widening  lisM  naj  condemn  dwelling. 

87L  «  (TI^  474).    Effect  of  Bebellion  on  itatate  of  limitations. 

See  111  Am.  St.  Bep.  455,  note. 
11  WaU.  508-515,  EO  L.  211,  UNITED  STATES  v.  WILET, 

87I.  2  (Tn,  476).     Statute*  of  limitation  are  of  repose. 

Approved  in  LTsehburg  etc  U111  Co.  t.  Travelen'  Ins.  Co.,  140 
Fed.  724,  conduct  of  ininranee  eompan;'  inducing  delay  in  bringing 
mit  beyond  time  limit  in  policy,  tor  stated  purpose  of  investigating 
claim,  suspends  operation  of  time  limit. 

Syl.  a  (VU,  476).    Suspension  of  itatate  of  Emitations. 

Approved  in  Alice  B.  Min.  Co.  r.  Blanden,  136  Ted.  25S,  applying 
jirinciple  to  suit  on  note  where  maker  died  after  maturity;  Cobb  t. 
Houston,  117  Ifo.  App.  653,  94  8.  W.  301,  statute  of  limitations  is 
suspended  during  defendant's  nonresidence. 

11  WaU.  516-560,  20  L.  33,  SETMOUB  v.  OSBOBNE. 

Syl.  15  (Tn,  482).    Amendment  of  reissue  patent. 

Approved  in  United  States  Whip  Co.  ▼.  Easslei,  134  Ted.  402, 
Turner  reissue  No.  12,058,  for  tension  for  racers  of  braiding  machine, 
void  as  not  being  tor  same  device  as  original. 


Approved  in  Comptograph  Co-  v.  Universal  ate.  Maeh.  Co.,  142  Fed. 
543,  npholding  Felt  patent  No.  628,176,  for  improvement  in  comput- 
ing machine;  O.  H.  Jewell  Filter  Co.  v,  Jackson,  140  fed.  345,  con- 
struing Jewell  patent  No.  509,126,  for  improvements  in  filtering  ap- 
paratus; Scott  V.  Fisher  etc.  Mach.  Co.,  139  Fed.  145,  Bellis  patent 
No.  561,559,  for  improvements  in  knitting  machines  not  infringed. 

Byl.  20  (VII,  484).     Patents — New  and  useful  improvementa. 

Approved  in  United  States  Fastener  Co.  v.  Meyers,  145  Fed,  537, 
Fringle  patent  No.  580,001,  for  separable  button,  limited  and  not 
infringed  by  device  of  Eerngood  patent  No.  645,024. 

Syl.  24  (Vn,  485).     Patent—Effect  of  foreign  patent. 

Approved  in  Columbus  Chain  Co.  v.  Standard  Chain  Co.,  148  Fed. 
fl27,  Carroll  patent  No.  620,826,  for  swaging  device  for  regulating 
dimensions  of  chain  links,  anticipated  by  Swiss  patent  to  Goerke  No. 
9592;  Keasbey  etc.  Co.  v.  Philip  Carey  Mfg.  Co.,  139  Fed.  576,  Han- 
more  patent  No.  645,843,  for  nonconducting  cover  for  steam  pipes  not 
anticipated;  Crown  Cork  etc.  Co.  v.  Standard  Stopper  Co.,  136  Fed. 
204,  69  C.  C.  A.  Sig,  Painter  patents  No.  468,258  and  No.  582,762,  for 
bottle -stoppers,  infringed  by  device  of  Fatterson  patent  No,  682,995f 
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VslTona  T.  D'Aduno,  135  Fed.  345,  Valvona  patent  No.  701,776,  for 
mold  for  biacait  caps  vaeA  tot  holding  iM-eresm,  not  anticipated; 
PHttibono  T.  PenngyWania  Steel  Co.,  133  Fed.  T37,  Strom  patent  No. 
4BS,196,  for  railroad  awitch-stand,  not  antieipated. 

Distiaguisbed  in  Welsbaeh  etc.  Co.  y.  Cremo  eU.  Co.,  145  Fed.  525. 
Heaid  patent  No.  433,317,  for  gaa-lamp  appliance  construed. 

Syl.  26   (Vn,  487).     Patents— Doctrine  of  eqnivalenta. 

Approved  in  Cortia  v.  American  etc.  Supply  Co.,  145  Fed.  519, 
Cortis  patent  No.  613,648,  for  lamp  and  mantle  aupportiug  device, 
net  infringed  by  device  of  Uomand  patent  No.  781,613, 

11  WalL  660-566,  20  L.  £14,  HOLLIDAT  v.  HAMILTON. 

Syl.  1  (Vn,  488).    Bill  of  lading  in  contognee'i  name — Title. 

Approved  in  Eaaton  v.  Oeo.  Woatenliolm  t  Son,  137  Fed.  632,  70  C. 
C.  A.  106,  where  llrm  employed  complainant  to  bay  gooda  in  England, 
he  to  advance  money,  title  to  goods  pasted  on  deliverer  to  carrier, 
irrespective  of  time  ef  delivery  of  bill  of  lading. 

11  Wan.  681-590,  20  I*  216,  LUDLOW  v.  EAMSE?. 

Syl.  1   (Tn,  491).    Judicial  sale  not  coUaterally  attackable  tor 

Approved  In  Held  t.  Ebner,  133  Fed.  156,  66  C.  C.  A.  222,  answer 
setting  ap  title  through  execution  sale,  containing  averments  of 
judgment,  execution  and  sale  thereander  and  cooflrmation,  ia  good 
without  setting  out  proceedings  relative  to  execution  and  sale. 

11  WalL  691-609,  20  L.  220,  BEED  t.  UNITED  STATES. 

SyL  1  (Vn,  493).    Affreightment  and  letting  of  ship  distinguished. 

Approved  in  Orimberg  v.  Columbia  Packers'  Assn.,  47  Or.  262,  263, 
-83  Or.   196,  construing  charter   of  veaeel   as  one  of  affreightment 

Syl.  3  (Vn,  493).    Demise  of  vessel — Hirer  responsible  for  erew. 

Approved  in  Hilla  v.  Ijeeds,  149  Fed.  880,  eonstmlng  charter  for 
^acht  for  portion  of  year,  hirer  to  control  and  pay  captain  as  a  let- 
ting of  ship;  Auten  v.  Bennett,  183  N.  Y.  601,  76  N.  E.  610,  where, 
under  charter,  owner  agreed  to  deliver  vessel  at  certain  port,  and 
charterer  was  to  have  control  of  vessel,  tliere  was  lease  of  vessel 
tboDgh  owner  paid  wages. 

11  Wan.  610-616,  20  L.  223,  DUNPHY  v.  KLEIN8MITH. 

SyL  5  (Vn,  496).  Decree  in  suit  for  recovery  of  fraudulent  con- 
veyance. 

Cited  in  Uarrigan  t.  QUchrist,  121  Wia.  252,  W  N.  W.  942, 
Arguendo. 
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B7I.  6  (Tn,  4M).    Verdiet  bj  thiee-tonrthi  of  jnrr- 
ApproTOd  ia  Bradford  v,  Territorj,  I  Okl.  S74,  S4  Pu.  6S,  holding 
▼oid  St.  Okl.,  e.  70,  ut.  IS,  g  22,  proTtding  that  nine  jnrora  ma^ 


11  Wall  616424,  SO  L.  E27,  THE  CHEBOEEE  TOBACCa 
87).  8  (Tn,  408).    Treaty  aapersodei  prior  atatute. 
Approved  in  Hljo  r.  United  Statea,  194  U.  8.  324,  48  L.  SS8,  24 

Snp,  Ct.  T27,  ITnited  States  not  nable  vnder  Tncker  Act  of  1SS7,  on 

elaim  for  valae  of  uo  b7  ttmj  of  Spaniah  mercbant  vesiel  captured 

dnring  war. 


B7I,  2  (Tn,  409).     Partner  entitled  only  to  ahare  In  net  pradti. 

Approved  i&  lloore  t.  EavMn,  18S  Haw.  272,  70  N.  E.  66,  follow- 
ing rule. 

87I.  6  (Tn,  600).    Indispenaable  pnztj  neesHar;  to  equitj  enit. 

Approved  in  United  SUtei  t.  Northern  Pae.  B.  Co.,  134  Fed.  719, 
07  C.  C.  A.  860,  niit  b;  government  to  annul  eontraet  between  eor- 
porattonB,  not  within  circvit  court '■  jnriediction,  where  it  baa  not 
jnriadietioa  over  one  of  eorpOTationa. 

11  WaU.  652-6S9,  80  L.  235,  EENDEBSON'S  TOBACCO. 

87L  1  (Til,  502).    Statntee— Bepeal  b7  implication. 

Approved  is  United  SUtee  v.  Cardiah,  145  Fed.  244,  under  23  Stat. 
365,  anon  maj  be  committed  on  reiervation,  irreapeetive  of  race  of 
defendant  or  of  poueeeor  of  building;  Chriatie  Btreet  Com.  Co.  v. 
United  Statea,  136  Fed.  333,  69  C.  C.  A.  464,  action  againai  United 
Statea  on  eUim  to  tocovoi  back  internal  taxea  iUegaIl7  collected  ia 
barred  in  two  7earB;  United  States  v.  PoTeman,  S  OU.  257,  48  Pae. 
98,  one  ening  in  territorial  diatriet  eonrt  for  Tecovei7  of  nione7  paid 
for  land  on  which  entT7  erroneonalj  allowed  and  afterward  canceled, 
n«ed  not  show  anrrender  of  daplicate  receipt  or  execution  of  lelin- 
quiahment  of  elaima  to  land. 

11  Wall.  659-672,  20  L.  20,  COOK  v.  BUENLET. 

87L  2  (TH,  604).    Plea  in  abatement  too  late  after  answer. 

Approved  in  Wetael  ate.  B7.  Co.  v.  Tenaia  Bros.  Co.,  145  Fed.  46^ 
following  rule. 
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IS  WkQ.  1-lS,  SO  L.  STS,  THE  COLLECTOB  t.  HUBBABD. 

BjL  9  (Vn,  507).    Beeovei;  of  tuM  iUeK&U^  soUMted. 

Approved  in  Eahn  t.  Eerold,  147  Fed.  580,  where,  at  time  eiecuton 
paid  inteniAl  Terenne  inheritonee  tax  on  life  estate  under  proteat, 
tbej  did  not  know  Ufa  t«n«nt  Iwd  died,  payment  wu  not  rolon- 
tary. 


Infringement — ^Frand  in  proenring  patent  no  de- 

ApproTed  in  Eaetem  etc.  Bag  Co.  v.  Continental  ete.  Bag  Co.,  142 
Fed.  611,  upholding  Liddell  patent  No.  588,969,  for  paper-bag  ma- 

IS  WaU.  65-88,  SO  L.  364,  BALTIUOBE  *  0.  B.  B.  CO.  t.  EABBZS. 

Bjl.  I  (VII,  511).     Chartering  foreign  corporation  ia  mere  licenM. 

Approved  in  Baltimore  ete.  B.  B.  Co.  t,  AUen,  SB  W,  Ta.  398,  US 
Am.  St.  Bep.  985,  52  S.  E.  469,  S  L.  B.  A.  (N.  B.)  608,  applying  prin- 
ciple in  gamiahmGnt  proceedings;  Eaneaa  City  etc.  By.  Co.  t,  StcTen- 
Bon,  135  Fed.  554,  arguendo. 

SyL  3  (Vn,  518).    Cooaent  of  foreign  corporation  to  anit. 

Approved  in  Kibbler  t.  St.  Lonia  etc.  B.  Co.,  147  Fed.  881,  for- 
eign corporation  which,  under  state  lawa,  can  be  soed  in  state  courts 
only  in  eoanties  where  it  does  basiness,  cannot  be  sued  in  federal 
court  unless  it  does  busineas  in  county  within  district;  Old  Wayne 
etc.  Life  Assn.  t.  UcDonougb,  164  lad.  328,  73  N.  B.  706,  upholding 
Pennsylvania  statute  requiring  foreign  insurance  companies  to  desig- 
nate insurance  commissioner  or  other  agent  for  service  of  process;  Qroll 
T.  United  Elec.  Co.,  69  N.  J.  Eq.  412,  414,  SO  Atl.  828,  determining  that 
foreign  corporation  was  doing  bnsineaa  in  state. 

Byl.  6  (Vn,  S18).    Domestication  of  foreign  corporation. 

Approved  in  Busaell  v.  St.  Louis  etc  By.  Co.,  71  Arkv  454,  457,  76 
8.  W.  727,  728,  foreign  corporation  eomplying  with  Acts  18S9,  p.  43, 
e.  34,  became  domestic  corporation  with  power  of  eminent  domain. 

8^.  7  (Vn,  SIS).    Service  of  process  on  corporation. 

Approved  in  Sidway  v.  Ifissoori  Land  etc.  Co.,  187  Uo.  673,  86 

8.  W.  156,  where  foreign  corporation  was  licensed  to  do  business  ia 

£521] 
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U  WaU.  80-159  Notes  on  U.  8.  Baporta. 


Sjl.  8  (VIE,  519).     ExerciM  of  funetiou  by  foreign  eorporationa. 

Approved  in  Old  Wayne  etc.  late  Awn,  t.  MeDonongh,  IM  Ind.  326, 
327,  73  N.  E,  705,  upholding  Pennsylvsnia  Btatote  requiring  foreign 
inBurauee  comp&nies  to  deBignate  inBarmnce  commiuioner  or  other 
agent  for  service  of  proceBB. 

ByL  10  (TZI,  &£D).    Plea  in  bar  waives  plea  In  abatement 
Approved  in  MeFadden  t.  Heisen,  150  Fed.  $70,  agreement  to  dla- 

miiB  pending  suit  made  oat  of  eovrt  is  waived  by  answering  on  msrits 

amended  bill  filed  thereafter. 

n  WaU.  86-lOZ,  EO  L.  270,  FBENCH  ▼.  BHOEMAKEB. 

Syl.  1  (Tn,  S20).    Wben  decree  final  and  appe«lable. 

Approved  in  Stout  T,  Stout,  104  Ya.  484,  51  &  E.  834,  decree  in 
snit  to  conBtrae  will  Btriking  eaase  from  docket  with  leave  ta  re- 
instate it  and  seek  proper  relief  at  foot  of  decree  is  finaL 


8yl.  1  (VH,  524),    Appellant  alone  can  claim  reversal. 

Approved  in  Field  v.  Barber  Asphalt  Paving  Co.,  194  IT.  S.  6S1, 
48  h.  1153,  24  Sup.  Ct.  784,  croBa-appeal  to  review  only  nonfederal 
questions  decided  against  defendant  may  be  taken  directly  to  su- 
preme court,  where  circuit  eoart'B  jurisdiction  invoked  because  of 
constitutional  grounds  and  of  diverse  citizenship. 

12  WaU.  150-159,  EO  L.  262,  BAEEB  v.  ICOBTON. 

ByL  5  (VII,  526).     Duress  snfficient  to  invalidate  contract. 

Approved  in  Barnes  v.  Bumes,  132  Fed.  493,  where  surviving  part- 
ner threatened  to  administer  estate  as  survivor  unless  corporation 
formed  and  stock  divided  between  heirs,  there  was  no  duress;  First 
Nat.  Bank  v.  Sargent,  66  Neb.  601,  91  N.  W.  597,  59  L.  E.  A.  296, 
upholding  instmction  defining  duress. 


Distinguished  in  Lewis  v.  Athertou,  5  Okl.  94,  47  Pac.  1072,  nn- 
der  Stat.  18S3,  e.  21,  g  13,  judgment  against  parties  who  had  been 
seised  of  realty,  and  in  whom  title  still  appears  of  record,  becomes  lien 
on  property  though  debtors  had  previously  executed  deed  to  third 
party. 
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m  Notes  on  U.  B.  Beportt.  IS  WnU.  167-103 

12  Wall.  167-178,  SO  L.  382,  THE  8TEAMEB  8TBACUSE. 

8jl.  1  (Vn,  S27).     Collision  caused  hj  towboat'a  negligene*. 

Approved  in  The  Ooeaniea,  144  Fed.  305,  following  rule;  Tlie  W.  O. 
UaaoD,  142  Fed.  SI?,  wbere  two  tugs  belonging  to  same  owner  were 
towing  steamer  under  contract  with  such  owner,  and  master  of  leader 
directed  ship's  moTements,  rear  tag,  wboae  movements  controlled  hf 
own  master,  not  liable  is  rem  for  stianding  of  tow  through  fault  of 
leader;  Cotton  v.  AJmj,  141  Fed.  362,  where  ieasees  of  houseboat  at 
termination  of  lesae  andertook  to  deliver  it  at  port  other  than  named 
in  lease  at  owner's  request,  the;  are  liable  for  negligent  towing; 
Winslow  V.  Thompson,  134  Fed.  449,  S50,  551,  67  C.  C.  A.  363,  hold- 
ing aets  of  tugs  in  attempting  to  pull  graonded  vessel  over  bar  neg- 
ligence for  which  consignee  who  employoU  them  was  liable, 

S7I.  S  (Tn,  528).     Towboat  must  use  care  and  skill. 

Approved  in  The  Britannia,  14S  Fed.  4S9,  holding  tog  liabls  for 
loss  of  scows  where  it  had  bat  one  hawser  which  parted  three  times; 
The  NaoB,  144  Fed.  296,  where  charterer  employed  tug  to  taw  ves- 
sel and  detained  tow  nntil  full  tide,  both  ebarterer  and  tug  liable 
for  groanding  of  tow. 

S7I.  3  (VH,  52S).    Collision  avoidable  by  tlmelj  preeantien. 

Approved  in  The  Inea,  130  Fed.  42,  holding  tag  liable  for  ground- 
ing of  tug  on  known  obstrnetion  where  he  did  not  warn  baik  which 
was  badly  steered. 

Syl.  6  (VH,  529).    No  t«ehn[eal  variance  In  admiralty. 

Approved  In  The  Miunetonka,  146  Fed.  515,  upholding  power  of  ad- 
miralty court  in  libel  for  valne  at  jewelry  stolen  by  employee  of 
ship,  to  permit  amendment  of  libel  to  conform  to  proof  aa  to  valne. 

12  Wall.  181-193,  20  L.  3S6,  HOFFMAN  t.  BANK  OF  MILWAIT- 
EEE. 
Syl.  5  (VU,  581).    Innocent  holder  of  draft  accompanied  by  bill  of 

Approved  in  Bank  of  Indian  Territory  v.  First  Nat.  Bank,  109  Mo. 
App.  672,  83  S.  W.  538,  payment  of  draft  by  drawee  cannot  be  avoided 
by  him  by  showing  he  waa  mistaken  In  supposing  he  had  money  in 
his  hands  to  pay  it. 

SyL  7  CVH,  S31).  I>raft8 — Failure  of  eonrideratlon — Bemote  par- 
ties. 

Approved  in  Morrison  t.  Farmers'  etc.  Bank,  9  Okl.  700,  60  Pac. 
274,  where  bank  pnrehased  draft  from  drawer  before  maturity  and 
gave  drawer  credit  on  deposit  aeeonnt  for  face  of  draft,  it  is  pur- 
chaser for  valne  unless  it  is  shown  that  amonnt  of  deposit  bad  not 
been  paid  prior  to  aeeeptanea  of  draft  See  106  Am.  St.  Bep.  35B, 
Bote. 
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18  WkU.  1B4-2H  Notu  on  U.  B.  Beporti.  6M 

IS  WaU.  194-201,  EO  L.  B78,  HOWAKD  ETC.  INS.  CO.  T.  KOBWICH 
ETC.  TEANSP.  CO. 

Bjh  <  (Vn,  533).    Innranee — Proxlm&te  and  rvmote  mom. 

Approved  in  ElljvoD  T.  Internatioiift]  eto.  B.  B,  Co.,  83  Tex.  dr. 
6,  7S  8.  W.  87Q,  wher*  evidence  allowed  intestinal  trouble  wu  prom- 
inent efficient  eenae  of  death,  and  that  injoriei  onij  ■lightlj'  eon- 
tribated  to  it,  erroi  to  charge  that  jnij  might  conaider  injntiea  aa 
caoae  of  death,  if  thej,  in  part,  operating  eonenrrentlf  with  diaeaM^ 
brooght  aboat  remit. 

12  Wall.  EM-226,  20  L.  370,  STATE  TONNAGE  TAX  CASES. 

S7I.  IS  (yn,  536).    Tax  on  ateamer*  aa  tonnage  tax. 

Approved  in  War  ▼-  I^ew  Jersey  B.  B.  Co.,  133  I^d.  192,  holding 
Toid  Lawi  N.  T.  1897,  p.  701,  providing  for  paTment  of  wharfaga  at 
Albany  based  on  tonnage  of  ship, 

18  Wall.  820-238,  SO  L.  385,  JUNCTION  B.  B.  Ca  V.  BANK  07 
ASHLAND. 
SfL  4  (TH,  S37).    Jndteial  notice  of  aUte  lawa. 
See  113  Am.  St.  Bep.  874,  note. 

B7L  10  (Vn,  S36).  Payment  of  bonds  gnaranteed  by  third  party 
as  Bale. 

Approved  in  Weed  v.  Qainesville  etc.  B.  B.  Co.,  119  Ga.  GBl,  44 
B.  E.  804,  defence  of  ocory  it  not  good  aa  againet  bona  flde  purchaser 
of  corporate  bonds. 

18  WaU.  232-24«,  80  L.  300,  UNITED  STATES  r.  CHILD. 

87I.  1  (Vn,  588).  Claims — Beceipt  of  amonnt  of  partial  allow- 
anee. 

Approved  in  County  Commrs.  v.  Sea  well,  3  Okl.  287,  41  Pae.  504. 
applying  role  to  claim  against  eonnty.    See  100  Am.  St.  Bep.  431, 

Syl.  2  (VII,  839).    Compromise  of  controverted  claim — Dnrcss. 
Approved  in  Earle  v.  Berry,  27  B.  L  231,  61  AtL  675,  applying  rule 
to  compromise  of  stock  transaction. 

IS  Wall.  246-254,  80  L.  388,  UNITED  STATES  v,  BUBNS. 

Syl.  0  (VII,  540).    Patents — Illegal  use  by  government. 

Approved  in  diaaenting  opinion  in  International  Postal  Supply  Ce. 
T.  Bruce,  IS4  U.  3.  608,  48  L.  1138,  84  Sup.  Ct.  820,  majori^  hold- 
ing patentee  of  Improvements  in  stamp'Canceling  machine  cannot 
•Djoin  postmaster  from  using  infringing  machine  of  whieh  (ovem- 
ment  is  lessee. 
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BU  Hotu  on  V.  8.  BeporU.  12  WkU.  259-SS5 

87L  9  (m,  MO}.    Conit  ot  elkimi— Bnlea  of  pleadinc. 
Approved  ia  District  of  ColnmbU  t.  Bunu,  197  U.  8.  154,  49  I* 
702,  2Q  Sup.  Ct.  401,  (oUowing  rule. 

12  WaU.  259-201,  20  L.  S92,  QEBUAIN  t.  UABON. 

87I.  2  (VH,  541).    Appeal  bj  one  eodefendant  alone. 

Approved  In  Amadeo  t.  Northern  Abtoi.  Co.,  201  U.  8.  201,  60  ti. 
TS6,  20  Bup.  Ct,  507,  death  of  iDenred  after  jadgment  for  defend- 
ant In  action  on  policy,  where  inaared  originally  named  aa  aole  plain- 
tiff, not  ground  for  dimiiBwl  of  writ  of  error  where  insured  had  iio 
intereet  in  action  and  esption  of  declaration  had  been  amended  ti. 
■how  aasipiment;  Oninberg  t.  United  States,  14S  Fed.  84,  arguendo. 

U  WaU.  262-276,  20  h.  423,  HANNIBAL  B.  B.  CO.  t,  SWIFT. 

8rL  8  (Tn,  54S).    Baggagv— LiabUity  for  other  propertr. 

Approved  in  Hew  Orleans  ate.  B.  B.  Co.  v.  Shackelford,  87  Hits. 
415,  610,  40  Bo-  428,  carrier  is  liable  for  lou  of  eample  eaae  cheeked 
a*  baggage  with  knowledge  of  its  character;  Trouser  v.  Seaboard  Air 
Lin*  B7.,  139  N.  C.  384,  51  8.  E.  873,  holding  carrier  liable  for  dam- 
age to  drummer '■  Minplei  carried  aa  baggage,  though  no  extra  ehargea 
paid.    See  99  Am.  St.  Bep.  355,  note. 

B7I.  10  (vn,  544).    What  baggage  must  be  carried. 

Approved  in  Choctaw  etc.  B.  B.  Co.  v.  Zwirtc,  13  Okl.  418,  73  Pae. 
M3,  carrier  need  not  carry  artielea  intended  for  bnainesi  use,  as 
baggage.    See  99  Am.  Bt.  Bep.  347,  note. 

87I.  11  (vU,  E44].    Surgeon's  instruments  as  baggage. 

Approved  in  Taxoo  etc.  Bailroad  Co.  v.  Baldwin,  113  Tend.  218,  81 
S.  W.  602,  female's  clothing,  ornaments,  bankbook  and  eontenta  and 
either  ke7,  carried  in  trunk,  constitute  baggage,  though  household 
goods  are  not.    See  99  Am.  St.  Bep.  350,  note. 

12  WaU.  275-285,  20  L.  S95,  EEABNEY  v.  CASE. 

S7L  3  (VU,  545).    Bill  of  exeeptione  ueeeBBar7  to  review  facts. 

Approved  In  I^tsgerald  v.  Basiford,  I4E  Fed.  134,  where  action  at 
law  tried  witboat  jniy  and  no  epecial  findings  made,  assignment  that 
eonrt  erred  in  rendering  Judgment  in  favor  of  plaintiff  presents  no 
reviewable  question. 

S7L  S  (Tn,  045).    Isenea  of  fact  triable  b7  jarj. 

Approved  in  Swift  v.  Jonee,  145  Fed.  493,  cireuit  judge  has  no 
power,  even  with  eoneent  of  parties,  to  order  trial  of  iasnes  in  ae- 
tioa  at  law  before  special  master  authorized  to  hear  and  pass  on  facts 
and  report  flndingi  to  eonrt. 
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12  WrU.  285-342  NoteB  on  U.  S.  Beporti.  52S 

12  WaU.  2S5-304,  20  L.  398,  UILLEB  r.  LIFE  INSURANCE  CO. 

SyL  2  (Vn,  547).     FiDdings  iwiy  be  general  or  special. 

Approved  in  Aaglo-Ameiican  ete.  Co.  t.  Lombard,  132  Fed.  734,  68 
C.  C.  A.  89,  determining  siifBeiencf  of  special  fluding  of  court  in  ac- 
.  tion  at  law. 


Approved  in  Wert  v.  Houston  Oil  Co.,  136  Fed.  350,  60  C.  C.  A.  169, 
applying  rule  in  treapaes  to  try  title. 

BjL  9  (VII,  648).    Presumption  of  credit  from  delivery  of  policy. 

8e«  107  Am.  Bt.  Bep.  136,  note. 

SyL  10  iyn,  549).     Insoranee — Credit  by  agent  as  payment 

Approved  in  Mntnal  Life  Ins.  Co.  v.  Abbey,  76  Ark.  331,  88  8.  W. 
9S1,  apholding  recovery  where  general  agent  accepted  preminm  notes 
in  lien  of  cash,  thongh  notes  not  paid;  Aetna  Life  Ins.  Co.  ▼.  Fal- 
low, 110  Tenn.  732,  733,  77  8.  W.  940,  where  insaied  had  been  in- 
■tmcted  by  general  agent  not  to  pay  pieminnia  nntil  coUeetor  called, 
and  lie  paid  collector,  bat  general  agent  did  not  transmit  premiam 
to  company  until  after  accident,  company  liable;  Virginia  Tit«  etc. 
Ins.  Co.  V.  BichmoDd  Mica  Co.,  102  Va.  437,  102  Am.  St.  Bep.  846, 
46  8.  E.  466,  where  agent,  with  knowledge  of  contract  to  sell  prem- 
ises and  that  vendee  was  in  possession,  renewed  policy,  company 
estopped  to  assert  forfeiture  though  policy  provided  (fa&t  only  cer- 
tain officers  conld  waive  provisions. 

Distinguished  in  Pennsylvania  Casualty  Co.  v.  Bacon,  133  Fed.  909, 
67  C.  C.  A.  497,  where  deceased  accepted  accident  policy  providing 
that  it  was  not  to  be  effective  unless  premium  paid  prior  to  acci- 
dent, and  waivers  most  be  signed  by  officers,  and  inanrer  did  not 
charge  premiums  to  agents  nntil  actually  received,  snbagent  could 
not,  by  accepting  note  for  premium,  vraive  eonditiona. 

12  Wall.  304-307,  20  K  405,  AVBBY  v.  UNITED  STATEa 

SyL  4  (Vil,  550).    Audita  querela  where  opportunity  to  defend. 

Cited  in  King  v.  Davis,  137  Fed.  23S,  arguendo. 
12  Wall.  323-342,  20  L.  406,  VILLA  v.  BODRICUEZ. 

Syl.  4  (VU,  SS2).     Quitclaim  deed— Bona  fide  puTcbaser. 

Approved  in  Lindblom  v.  Bocks,  146  Fed.  663,  where,  in  ejectment 
to  recover  lot  on  public  domain,  court  instructed  as  to  other  defenses, 
instnictian  that  defendant  had  burden  of  establishing  plaintiff's 
abandonment  set  up  as  defense  does  not  withdraw  other  defenses. 

SyL  5  (Vn,  552).    Sale  of  redemption  to  mortgagee — Good  futh. 
Approved  in  Hursey  v.  Hursey,  56  W.  Va.   157,  49  S.  E.  370,  ap- 
plying principle  where  deed  intended  to  be  mortgage  was  contended 
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S27  NotM  OD  n.  S.  BepoTti.  12  WaU.  312-358 

to  have,  bj  tabrnqneiit  agieement,  changed  to  de«d  abtolate;  disBent- 
ing  opinion  in  Stuart  v.  Haaser,  9  Idaho,  77,  72  Pac.  727,  roajoritr 
holding  in  eqnitf  snit  bj  grantor  to  have  deed  declared  mortgage, 
findingg  against  grantor  not  distarbed  where  evidence  conflicts. 

SyL  6  (Vn,  553).    Sale  of  redemption — Confidential  relationB. 

Approved  in  Liakey  v.  Snjder,  08  W.  Ta.  023,  49  S.  E.  S20,  follow- 
ing rule. 

12  Wall.  342-349,  20  L.  439,  HANAUEB  v.  DOANE. 

8;1.  7  (Til,  5S4),    Beeovery  of  monej'  lent  for  illegal  purpose. 

Approved  in  UcEinnon  v.  Waterbury,  130  Fed.  491,  fact  that  lender 
eanaed  note  and  mortgage  taken  for  loan  to  ba  made  payable  to 
alien  in  order  to  escape  taxation,  cannot  be  set  up  aa  defenee  to  fore- 
cloaare;  Merchants'  etc.  Bank  v.  Ohio  Valley  etc.  Co.,  57  W.  Va. 
632,  SO  S.  G.  S82,  70  L.  S.  A.  312,  applying  principle  where  bank 
diacoanting  negotiable  paper  knew  person  from  whom  it  took  it  was 
mere  agent. 

Distinguished  in  Schirm  v,  Wieman,  103  Ud.  544,  63  Atl.  lOST, 
where  defendant  agreed  to  pay  for  return  of  stolen  watch  and  gave 
cheek  to  plaintiff,  who  indorsed  it  and  cashed  it  at  bank  other  than 
drawer  and  obtained  watch  with  proceeds  and  gave  it  to  defendant, 
who  stopped  check,  which  plaintiff  made  good  on  indorsement,  con- 
tract to  pay  was  valid. 

12  Wall.  349-358,  20  L.  453,  THOMAS  v.  CITT  OF  BICHMOND. 
SyL  4   (Vn,  556).    Bescisaion  of  illegal   contract   before  ezecu- 

Approved  in  disaenting  opinion  in  Stewart  v 
majority  permitting  recovery  by  participant  in 
was  given  double  croas. 

Syl.  5  (Vn,  556).    Beeovery  under  executed  illegal  contract. 

Approved  in  Harriman  v.  Northern  Securities  Co.,  107  V.  S.  296, 
40  L.  763,  25  Sup.  Ct.  493,  original  stockholders  in  two  competing 
interstate  railroads  cannot  reclaim  specific  shares  they  delivered  to 
holding  company  in  exchange  for  its  stock  pursuant  to  illegal  com- 
bination; Padilla  v.  Fadilla,  11  N.  U.  547,  70  Pac.  564,  where  brcther 
recovered  Judgment  on  Indian  depredation  claim  for  property  jointly 
owned  with  sister,  sister  may  recover  share  of  proceeds  from  him  where 
he  had,  before  judgment,  agreed  to  pay  her;  dissenting  opinion  in 
Stewart  v.  Wright,  147  Fed.  343,  majority  permitting  recovery  by 
participant  in  fake  footrace  where  he  was  double  ciossedf 

Syl.  T  (VH,  556).    Parties  in  pari  delicto  unrelievable. 

Approved  in  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  339, 
347,  majority  permitting  participant  in  fake  footrace  swindle  to  re- 
cover money  where  he  was  given  double  erosa. 
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18  W&IL  358-U3  NotM  on  V.  B.  Beporti.  S£S 

B7I.  9  (Vn,  see).    Beeoraiy  of  monej  pkid  for  illegal  elt^  hhiM. 

DlitinguUhed  In  Stewtrt  t.  Wright,  147  Pad.  886,  pennittiiig  pcrtid- 
psDt  in  ftke  footrace  cwindle  to  reeoTor  money  where  h«  WM  gives 
double  oroBS. 

tS  W«U.  358-SS2,  80  L.  480,  SMITH  t.  8HEELET. 

87I.  8  (Tn,  S59).    Estoppel  of  vendor  of  land  to  eorporatiea. 

Approved  in  Iowa  ete.  Kin.  Co.  v.  United  8tatea  ete.  Co.,  IM  Fed. 
440,  defendant  aned  hj  foreign  eorporatioB  on  eontraet  made  with 
it  ennaot  defend  beoanie  eorporatloD  haa  not  eomplied  with  lawa  re- 
lating to  BDCh  eorporatioDB;  BontberB  Trait  eto.  Co.  v.  Teatman,  130 
Fed.  800,  where,  on  organization,  corporation  received  atoek  in  an- 
other eorporation  in  pajment  for  ita  stock  and  received  dividends 
thereon  for  two  yeara,  it  ii  for  juij  to  aay  whether  etockholden  had 
ratified  tranuction;  State  V.  Amsiican  Book  Co.,  BO  Kan.  10,  IS,  7S 
Pae.  414,  4I&,  1  L.  B.  A.  (K.  8.)  1041,  contraeta  with  foreign  cor- 
poration before  it  haa  obtained  atatntoiy  pernuauon  to  do  bnuDees  in 
atate  are  not  voidable  at  nit  of  one  of  contracting  paTties. 


S7I.  8  (Vll,  S60).    Mortgage  of  after-aeqnired  property. 

Approved  in  Cnrnminga  v.  Consolidated  ete.  Water  Co.,  87  B.  L 
204,  61  AtL  856,  where  mortgage  provided  that  mortgagor  should  not 
•nffer  mechanic 'a  lien  on  property  which  might  be  held  prior  to 
Mortgage,  and  that  after-acquired  property  might  be  mortgaged  tor 
improvement!,  meehanie'i  lien  for  Improvente  on  afteT-acqnired  realty 
bad  priority.    Bee  106  Am.  Bt.  Bep.  518,  note. 

18  WaU.  870-884,  80  L.  414,  KNOX  v.  EXCHANGE  BANK. 

Byl.  4  (Tn,  S64}.  Impairment  of  contraeta — Aiaignment  tor 
eredltora. 

Cited  in  State  ex  reL  Loniaiaua  Imp.  Co.  v.  Board  of  AsMiiora,  111 
La.  1001,  30  So.  98,  arguendo. 

18  Wall.  418-433,  EO  L.  449,  WABD  v.  MABTLAND. 

(TH,  569.)  Miseellsneoua.  Cited  in  State  v.  Weber,  99  Minn.  481, 
105  N,  W.  493,  upholding  ptata  constitutiDnal  proviaion  limiting  right 
of  aulfrage  as  reapecta  nataraliied  eitiuni  to  those  admitted  throe 
months  prior  to  eleetlon. 

12  Wall.  440-443,  80  L.  429,  WALKEB  v.  DBETILLK 
SyL  8  (TH,  576).    Equity  deereee  reviewable  by  appeal. 
Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  V.  8.  338,  48  L. 
1000,  24  Sup.  Ct.  ess,  writ  of  error  and  not  appeal  is  mode  of  re- 
viewing federal   order  finding  one  not  party  to  rait  guilty  of  con- 
tempt in  violating  lestraiaiog  order. 
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S7I.  1  (TZI,  077).    FareelDinre  d«er«e  leviflwablo  bj  appeal. 
Approved  in  B«bu  ▼.  CampbeU,  200  V.  &  611,  SO  L.  810,  S8  Snp. 
CL  7S3,  foUowliig  rale. 

12  Waa  443-44S,  20  Xi.  438,  BCOTT  t.  UNITEI)  STATES. 

871.  2  (Vn,  577).    Contiaeta— Situation  of  parties. 

Approved  in  diaMnting  opinion  in  Atlaa  Bed.  Co.  T.  Hew  Zealand 
Idb.  Co.,  138  Fed.  SIS,  majority  refniing  parol  evidence  to  show 
agent*  knew  of  enonmbranee,  where  policy  indoraed  "loM  paTabl* 
to  A"  aa  hia  inteieit  may  appear. 

12  WalL  457-881,  20  L.  287,  THE  LEQAL  TEND£B  CASEa 
Sjrl,  2  (Vn,  S80).  Btatntea  preaamed  eonatitntionaL 
Approved  in  Board  of  Comima.  v.  ToIimaD,  145  Fed.  707,  uphold* 
Ing  LawB  N.  C.  1869,  p.  139,  e.  233,  incorporating  railroad  and  an- 
thoridng  iaraanoe  of  eonntj  aid  bonda;  Ex  parte  Andenon,  M  Tex. 
Or.  380,  81  8.  W.  076,  eitj  court  haa  no  jnriadiction  to  try  one  tor  vio- 
lation of  atate  penal  atatnte. 

ajL  S   CVn,  580).    Power  aa  aid  to  execution  of  power. 

Approved  in  Ex  parte  Biggins,  13i  Fed.  410,  npliolding  IndletmenI 
for  eonaplraej  onder  Bev.  BL,  If  6508,  S909,  for  Ijuching  negro  ebargad 
with  crime  to  prevent  bla  trlaL 

U  Wall.  681086,  20  L,  436,  BB0N80H  v.  CHAPPELI.. 
&|]rl.  3  (VII,  584).    Batifleation  of  agent'i  acta  by  eondoeb 
Approved  in  Citj  Bank  v.  Thorp,  78  Conn.  217,  81  Atl.  430,  where 

complainant  permitted  asaigned  claima  to  be  paid  to  aaeignor  before 

paTment  of  loan*  for  wliieh  asaignment  made,  payment  ia  good  defense 

to  daima. 

U  Wan.  087-700,  20  L.  460,  TBEBILCOCE  v.  WILSON. 

S7L  2  (Til,  580).    Bpeeia  meana  eoined  dollars. 

Approved  in  Son  Juan  v.  St.  John's  Oas  Co.,  IOC  IT.  8.  520,  49  L.  304, 
iS  Sop.  Ct.  108,  determining  medium  of  payment  on  contract  for  light- 
ing Porto  Bieo  etreet  kmpa. 
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IS  W»n.  I-S,  so  L.  SH,  BETHEL  t.  ICATEEWa 

S7L  1   (Vli,  S89).     AppellkQt  Cftnuot  eomphin  of  fsTOTtlih  «nmi 
Approved  in  Pearm  ▼.  Albright,  12  H.  K  S09,  TB  Pm.  287,  appellant 

eaonot  complain  beeauaa  court  did  not  paaa  o&  appellee  '■  demurrer  and 

motion  to  Btrike  ont. 

IS  Wall.  8-8,  20  L.  656,  NOBWICH  ETC.  TEAN8P.  CO.  v.  FLINT. 

Sjrt  1  {Tir,  GS9).    Sbippinff— StotemenU  of  officen  m  ree  gestae. 

Approved  in  Northern  Commerdat  Oo.  t.  Neator,  ISS  Fed.  3S6,  wheio 
olBeera  of  sliip  permitted  passengeti  to  dlMbarfe  firearma  on  beard  in 
reekiesa  manoer,  owner  ia  liable  to  passenger  injured. 

13  WaH.  17-25,  20  L.  527,  BOTDEN  r.  TTNITED  BTATEa. 

Bjl  1  (Til,  591).     Public  officer  insurer  of  monejrs. 

Approved  in  Poole  v.  Burnet  Counlj,  97  Tei.  84,  78  B,  W.  487,  eonntr 
treasurer  liable  on  bond  for  low  of  funds  wUch  be  had  deposited  in  bank 
which  turned  out  to  be  insolvent. 

IS  WaU.  4D&I,  £0  L.  481,  TOOF  v.  HABTDf. 

Bjl  2  (VII,  598).    InsolvencT'  defined. 

Approved  in  Suffel  v.  McCartney  Nat.  Bank,  127  W!i.  214,  108  N.  W. 
839,  preferential  pa7ment  bj  one  subsequently  becoming  bankrupt  la  not 
recoverable  by  his  truatee  merely  becauio  creditor  knew  of  facta  eaua- 
Ing  doubt  aa  to  debtor's  aolveney. 

Biatinguisbed  In  Eussey  t.  Btchardaon  etc.  Co.,  14S  Fed.  800,  wher» 
creditor  had  aold  bankrupt  goods  and  sent  attorney  to  look  after  claim, 
and  on  being  told  that  debtor  miB  solvent  and  doing  good  busineaa,  took 
ebattel  mortgage  on  atock,  and  debtor  became  bankrupt,  mortgage  not 
preference;  Hardy  v.  Gray,  144  Fed,  985,  determining  that  preference 
made  where  insolvent  returned  gooda  to  creditor  in  payment  of  debt 

Byl.  4  (VII,  598).     Bankruptcy — Transfer  by  debtor  aa  preference. 

Approved  in  In  re  Moody,  134  Fed.  632,  where  merebaet  aold  entire 
atock  to  local  firm,  receiving  in  return  farm  which  was  taken  in  wife 'a 
name,  and  purchasers  paid  debt  to  bank  of  which  they  were  stockholders, 
transfer  was  void,  under  Baukr.  Act,  9  e7e;  CrHndall  v.  Coats,  133  Fed. 
969,  where  suretiea  on  obligations  of  bankrupt  obtained  transfer  of  prop- 
erty from  him  in  consideration  of  payment  of  debts  which  they  had 
■eeured,  and  th^  aiecuted  new  obligations  to  creditor^  eonveyanee  was 
[630] 
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preference;  Bes  Buggy  Co.  t.  Hmrick,  132  Fed.  311,  6S  C.  C.  A.  679, 
inaolvent  merelwDt  who,  within  four  monthi  of  involnntaij  bankruptcy, 
pajfl  eertftin  ereditora  in  full  and  refoMS  others,  commits  ut  of  bank- 
mptcj  within  Bankr.  Act,  |  3&,  cL  B, 

87L  4  (VI^  601}.  Baakmptej — Tnaafer  by  inaoltrent  creditor  ai 
pfefa»De& 

Approved  in  Eeegau  v,  Hunilton  Nat.  Bank,  163  Ind.  £26,  71  N.  E. 
651,  where  corporation'!  direetors  borrowed  money  which  was  naed  by 
company,  and  thereafter,  when  it  was  iuaoWent,  pud  debt  with  money 
borrowed  on  individual  note*,  there  was  no  preferenea;  Jaekmann  v.  Ban 
Claire  Nat.  Bank,  185  Wia.  486,  104  N.  W.  105,  giring  of  chattel  mort- 
gage, within  time  limited,  by  banluupt  to  creditor  to  wcare  claim  con- 
■titutee  preference  where  nndtM  advantage  over  other  ereditore  is  there- 
by obtained. 

(VU,  596.)  MiBcellaneoiiB.  Cited  In  Qoldberg  v.  Harlan,  33  Ind. 
App.  475,  67  N.  E.  711,  demand  unnecessary  before  action  by  bank- 
ruptcy tmstee  to  recover  property  unlawfully  transferred  by  bankrupt. 

13  WalL  Bl-56,  20  L.  931,  WHBELEB  v.  HABBia 

8yL  1  (Vn,  601).    AfBrmsnee  without  specifying  sum  not  final. 
Approved  in  Northern  Pae.  By.  Co.  t.  Ely,  197  U.  8.  3,  49  L.  640, 

S5  Sup.  Ct.  302,  writ  of  error  to  state  court  which  incorrectly  states 

date  of  judgment  below  may  be  dismissed  without  prejudice  to  second 

writ  correctly  giving  date. 

U  WaH  66-68,  20  L.  484,  BICE  v.  HOUSTON. 

^1.  1  (Vn,  604).     Citi«ensbip— Suit  by  administrator. 

Approved  in  Wiemer  t.  Louisville  Water  Co.,  130  Fed.  245,  fast  that 
complainant  moved  to  another  state  to  acquire  right  to  sue  in  federal 
court  does  not  defeat  jurisdiction  if  there  was  bona  fide  intention  to  ac- 
quire new  citiienship. 

13  WaU.  68-72,  20  L.  513,  CUBTIS  t.  WHITNEY. 

BjL  2  (Vn,  606).    Statute  impairing  cootracta. 

Approved  in  Knoxville  Water  Co.  v,  KnoiviUe,  200  V.  B.  36,  50  L. 
ed.  800,  26  Sup.  Ct.  S24,  estabUabment  of  municipal  waterworks  does 
not  impair  obligation  of  agreement  by  city  to  give  exclusive  franchise  for 
thir^  years;  fioggs  v.  Qaneard,  14S  Cal.  721,  84  Pac.  199,  upholding 
'  Stat.  1903,  p.  67,  amending  Pol.  Code,  )  3443,  and  providing  additional 
method  of  contesting  right  to  purchase  public  land,  as  applied  to  ap- 
plication made  and  certificate  issued  prior  to  act;  Atwood  v.  Buckingham, 
78  Conn.  427,  62  Atl.  618,  upholding  Pub.  Acts  1905,  p.  413,  relating 
to  amount  recoverable  in  actions  pending  to  recover  against  adminis- 
trator for  failure  to  file  inventory;  Miners'  etc.  Bank  v.  Snyder,  100 
Ud.  65,  108  Am.  Bt  Bep.  390,  69  AtL  708,  68  L.  B.  A.  312,  upholding 
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Acta  IDO^  p.  S9T,  flubstitnting  remedj  by  biD  in  equi^  in  belialf  of 
all  creditors  ag&iiiBt  all  stockholdera,  m  applied  to  one  who  bu  mod  in- 
dividuallf  under  old  Uw  bnt  bu  not  obtained  judgment;  Bauen  t.  Pro- 
dential  Ins.  Co.,  1S9  Iowa,  731,  106  N.  W.  200,  arguendo. 

Bjh  3  (VII,  eOfi).    BetroBctive  laws— Notice  of  tax  tale. 

Approved  in  Lamb  r.  Powder  BIt.  ete.  Co.,  132  Fed.  43S,  67  L.  B.  A. 
S5S,  65  C.  C.  A.  S70,  Colo.  SeHS.  Laws  1895,  p.  239,  changing  limitation 
of  Bctiona  on  foreign  jndgmentB  ia  TOid  sa  to  foreign  judgment  rendered 
prior  to  its  passage;  Harrison  t.  Thomas,  103  Va.  335,  49  B.  E.  4S6, 
under  Acta  1901,  p.  779,  four  months'  notice  required  therein  to  be  given 
br  purchaser  at  tax  sale  need  not  be  given  where  two  Tears  for  ledemp- 
tioD  expired  before  act  took  effect. 

18  WftU.  72-91,  SO  L.  485,  JOHNSON  t.  TOWSLEY. 

Sjl.  3  (VII,  608).    Land  officer's  aetion  coneloslve. 

Approved  in  Uiller  t.  Margerie,  149  Fed.  697,  under  Comp.  St.  IBOI, 
p.  1407,  deed  of  Alaska  towusite  trustee  not  set  aside  for  fraud,  unless 
particular  facts  which  prevented  eomplainauta  from  having  notice  of 
proceedings  and  opportonitr  to  protect  rights;  PejIOD  v.  Desmond,  129 
Fed.  9,  63  C.  C.  A.  651,  homestead  patentee  ma;  reeorer  value  of  tim- 
ber wrongfully  cut  from  land  between  initiation  of  claim  and  issuance 
of  patent;  Semer  t.  Auditor  Qsnaral,  133  Mich.  G74,  9S  N.  W,  734, 
tvbere  lands  bid  off  to  state  tor  taxes  without  application  to  redeem 
and  town  board  requested  examination  b;  proper  ofBcers,  who  filed  stat- 
utory report,  land  ovrner  cannot  object  to  report;  Cagls  v.  Dunham,  14 
Okl.  615,  78  Pac.  562,  refusing  to  set  aside  decision  of  Land  Department 
on  allegation  of  perjury  by  witneeses  at  trial  before  department;  Okla- 
homa CSty  V.  HiU,  6  Okl.  129,  50  Pac.  247,  under  act  opening  Oklahoma, 
one  entering  lot  for  townsite  purpose  in  vialntion  of  act,  who  is  unlaw- 
fully dispossessed  by  city  authorities,  cannot  claim  damages  for  tree- 
pass;  Barnes  v.  Newton,  5  OU.  431,  4S  Pac.  192,  enjoining  unsocceaBfuI 
claimant  before  Land  Department  from  interfering  with  occupation  of 
disputed  pTemieea;  Calhoun  v.  Violet,  4  Okl.  335,  47  Pac.  481,  applying 
rule  in  suit  to  declare  holder  of  legal  title  of  homestead  a  trustee  fo^ 
benefit  of  claimant  of  superior  equitable  title;  Woodruff  v.  Wallace,  S 
Okl.  361,  3TS,  41  Pac.  359,  365,  one  whose  homestead  entry  has  been 
canceled  for  fraud  in  its  inception  cannot  avail  himself  of  occupying 
claimant 's  act,  and  district  court  may  enjoin  him  from  interfering  with 
successful  applicant;  Laramie  Nat.  Bank  t.  Steinhofl,  11  Wyo.  808,  71 
Pac.  994,  where  no  patent  issued,  court  in  action  by  possessor  ondra 
certificate  of  purchase  against  entryman,  cannot  determine  titlcL 

SyL  4  (VII,  613).    Equity  jurisdiction  to  correct  mistakea  in  patents. 

Approved  in  Paine  v.  Foster,  9  Okl.  223,  S3  Pac.  112,  following  rale; 
Southern  Cross  etc.  Co.  v.  Sexton,  147  Cal.  762,  82  Pac.  424,  where,  by 
mistake  of  Land  Department,  notice  to  adverse  claimants  of  applica* 
tion  for  mining  patent  did  not  contain  sufficient  description,  but  <«r> 
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tificate  of  pnTctiBBe  iMoed,  and  long  after  ropablication  order  made,  or> 
der  caneeling  certificate  aa  of  data  of  repabUeation  order  iraa  enoneooa 

Limitad  In  dinenting  opinion  ia  Paine  T.  Foster,  9  Okl  274,  00  Fa& 
89,  majonty  following  rale. 

QrL  S  (VII,  ei3}.    PeeiaioB  of  land  Teeeiver— Vested  rigfati. 

Approved  in  Boekfloger  t,  Foeter,  10  Old.  502,  62  Pae.  803,  townslte 
trnateea  are  not  truateea  for  hhb  of  one  claimiiig  adveraelf  to  truit 
sreated  hy  aot  of  Congren  under  which  patent  waa  issued  to  them, 

87L  4  (VII,  614).     Equitable  trustee — Mistake  in  passing  of  title. 

Approved  in  Smith  t.  Townaend,  1  OU.  122,  SS  Pac  62,  and  Adams 
V.  Coueh,  1  Okl.  39,  26  Pac.  1016,  both  following  role;  Humbird  t. 
Averj,  195  U.  B.  903,  49  L.  297,  25  Sup.  Ct.  123,  refusing,  prior  to 
JInal  aetloB  of  Land  Department,  to  determine  righti  of  grantee  of 
railroad  of  land  claimed  within  indeinnitj  limits  and  pniche«eTS  from 
government;  Jouea  t.  Hoover,  144  Fed.  220,  under  23  Stat.  340,  and  32 
Stat.  730,  relating  to  Umatilla  Indian  lands,  purchaser  o^  one  hundred 
and  siztj  acres  untimbered  land  auder  Brst  act  could  not  buf  under 
aecond;  Tegarden  v.  Le  Msrchel,  129  Fed.  488,  in  ejectment  in  federal 
court  equitable  title  cannot  be  aet  np  to  defeat  legal  title  bj  impeach- 
ing government  patent;  Johnson  v.  Paeifle  Coast  S.  S.  Co.,  2  Alaska,  238, 
upholding  juriadietion  to  set  aaida  townaita  patent;  Thompson  v.  Ferry, 
6  Ariz.  306,  SB  Pae.  743,  holding  parties  barred  bj  laches  to  claim  trust ; 
Love  V.  Flahive,  33  Mont.  8S4,  83  Pac.  883,  where  applicationa  for  home- 
stead entrj  on  aame  land  were  filed  eimultaueousi;,  finding  of  Beeretarj- 
of  Interior  that  applicant  who  had  preserved  right  to  land  intact  since 
ahould  be  preferred  over  other  who  had  abandoned  right  was  proper; 
McDonald  v.  Union  Pae.  By.  Co.,  70  Neb.  3S0,  97  N.  W.  441,  denying 
jurisdiction  to  compel  conv^anee  of  lands  subject  to  homestead  entry 
to  one  who  haa  been  denied  privilege  of  entry  by  land  department; 
Wilboume  v.  Baldwin,  6  Okl.  280,  47  Pae.  1050,  refusing  to  enjoin 
Indian  agent  from  removing  homestead  applicant  from  land;  Brown 
T.  Parker,  2  Okl.  266,  89  Pae,  500,  filing  certificates  issued  by  probate 
Judge  prior  to  entry  have  no  legal  force;  dissenting  opinion  in  Sproat 
V.  Durland,  2  Okl.  5S,  35  Pac.  888,  majority  holding  court  may,  on 
answer  and  erosS'Complaint,  enjoin  homestead  claimant  from  interfering 
with  adversary's  possession;  Laramie  Nat.  Bank  r.  Steinhoff,  11  Wyo. 
306,  810,  71  Pac  994,  995,  where  no  patent  has  issued,  court,  in  action 
by  possessor  nndA  certificate  of  purchase  against  entryman,  cannot 
determine  title. 

Distinguished  in  Watt  t.  Amos,  14  Okl.  180,  79  Pac.  109,  declaring 
holder  of  legal  title  a  traatee  though  no  fraud  shown. 

Syl.  7  (Vn,  618).    Land  otScer'a  decision  final— Equitable  relief. 

Approved  in  Hartwell  v.  Havighoret,  190  U.  8.  635,  49  L.  029,  25 

Sop.  Ct  703,  Eatea  t.  Timmon^  12  OU.  540,  544,  73  Pac.  304,  305, 
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and  Adftnu  v.  Conch,  1  OU.  34,  3S,  40,  26  Pac  1015,  1017,  all  followbg 
rule;  Kerna  v.  Lee,  142  Fed.  9S8,  appljing  ptiaeiplB  ondBi  swamp  luid 
aet  of  18S0;  Le  Harebel  t,  Teegardep,  133  Fed.  837,  one  attacking 
laud  patent  must  plead  and  prove  evidence  before  L«nd  Department 
from  which  mistake  resulted,  particular  mistake  made,  and  hew  it  oe- 
euried;  Smith  v.  Love,  49  FU.  239,  38  So.  379,  applTing  rule  wfasre 
fnud  alleged;  Cook  v.  McCord,  9  OU.  209,  80  Fkc.  600,  applring 
rale  to  finding  of  lAnd  Department  that  lot  had  been  abandoned  by' 
claimant;  Black  t.  Jackaon,  6  Okl.  754,  62  Pac.  407,  where  Land 
Department  makes  final  award  of  adverse  claims,  loser  cacnot  continue 
reaideuee  on  land  to  bring  snit  to  declare  tmst  against  adversary; 
Cummings  v.  UcDermid,  4  OU.  280,  44  Pac.  278,  applying  rale  where 
award  of  townsite  trnstees  attacked;  King  r.  Thompson,  3  OkL  847,  39 
P>^  487,  applying  principle  to  acts  of  townsite  truiteea;  diaaenting 
opinion  in  Paine  v.  Foster,  9  OU.  281,  60  Pae.  25,  majority  following 

13  WaU.  92-104,  20  L.  S84,  GIBSON  T.  CHOUTEAU. 

87I.   1    (Vn,  824).     Limitations  against  sUte. 

Approved  in  Hagerman  v.  Territory,  11  N.  M.  160,  66  Pae.  626,  acHon 
in  name  of  territory  for  delinquent  taxes  which  are  property  of  county 
io  which  tbey  are  aaseseed  is  not  barred  by  limitations.  8e«  101  Am. 
St.  Bep.  151,  152,  153,  186,  182,  note. 

Syl.  3  (Vn,  827).    8tat«  sUtotM  cannot  impair  patent. 

Approved  in  Tegarden  v,  L«  Marchel,  120  Fed.  4S8,  490,  foUowiug 
rule;  Tyee  Consol.  Min.  Co.  v.  lAngstedt,  136  Fed.  127,  69  C.  C.  A. 
648,  there  is  no  disBeisin  sufficient  to  start  limitations  as  against  locator 
of  mining  claim  prior  to  issuance  of  patent;  Peyton  v.  Desmond,  129 
Fed.  10,  63  C.  C.  A.  851,  homestead  patentee  may  recover  value  of  tim- 
ber wrongfully  cut  after  ioittation  of  claims  and  prior  to  issuance 
of  patent;  Cook  v.  McCord,  IS  Okl.  510,  75  Pac.  295,  uuBuccessfnl 
contestant  for  townsite  lot,  who,  pending  oontest,  made  improvements 
thereon,  cannot  hold  possession  nntil  improvements  paid  for  under 
state  occupying  claimant's  land. 

SyL  4  (Vll,  028),     Equity—Doctrine  of  relatioa. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  11,  63  C  C.  A.  851,  home- 
steader may  recover  value  of  timber  wrongfully  out  after  initiation 
of  claim  and  prior  to  issuanee  of  patent;  Krakow  •r.  Wille,  12S  Wis. 
288,  103  N.  W.  1123,  where  contract  for  sale  of  land  provides  for  de- 
livery of  deed  after  certain  portion  of  price  paid,  title  verta  as  of  date 
«f  eontract. 

DiHtinguisbed  in  Tyee  Consol.  Min.  Co.  t.  Langstedt,  1  Alaska,  443, 
446,  447,  ten  year  statute  of  limitations  begins  to  run  in  favor  of  ad- 
TOse  possessor  of  part  of  mining  elaim  from  tine  of  locatioiL 
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87L  S   (yn,  628).     Title  to  public  Und  eommetiGeB  when. 

Approved  in  United  States  v.  Detroit  Timber  etc  Co.,  200  IT.  8. 
135,  SO  L.  SOS,  26  Bap.  Ct.  £68,  mppl;ring  nile  to  parebaser  of  timber 
land  from  patentees  for  value  and  witboat  notice  of  fraud  on  part 
of  original  entrTmea;  United  States  t.  Andenon,  194  U.  B.  399,  M 
L.  1039,  £4  Snp.  Ct.  716,  govemment  eanaot,  as  against  its  gTBatses 
of  land  within  indemnitj  limits  of  railroad  grant,  retain  sum  col- 
lected from  trespaaBen  for  removal  of  stone  between  selection  and  ap< 
proval  of  selection. 

S^L  6  (Til,  629).     Doctrine  of  relation— Public  lands. 

Approved  in  Pejton  t.  Deemcind,  129  Fed.  11,  63  C.  C.  A.  651,  home- 
steader ina7  recover  ralne  of  timber  wrongfulljr  cut  after  initiation  of 
claim  and  prior  to  issoanee  of  patent;  Gilbert  v.  McDonald,  91  Minn. 
291,  110  Am.  St.  Bep.  370,  102  N.  W.  718,  iuUrest  of  assignee  of 
soldier's  additional  homestead  certificate,  upon  filing  of  application 
for  specific  tract,  maj  be  transferred  hj  quitclaim. 

Sj'L  7  (TH,  631).    Ejectment — Legal  title  neceasarj. 

Approved  in  Tegarden  t.  !>  Marchel,  IS9  FbA.  488,  foUowIng  mis. 

Bji.  8  (Til,  681).    Patent  passes  government  title — Superior  equities. 

Approved  in  Tyee  Consol.  Min.  Co.  t.  Langstedt,  136  Fed.  120,  69 
C.  C.  A.  548,  there  is  no  disseisin  snlBeient  to  start  limitatioDB  as  against 
locator  of  mining  claim  prior  to  iasuane«  of  patent;  Tegarden  t.  Le 
Marchel,  129  Fed.  489,  4B1,  defendant  in  ejectment  cannot  recover 
for  improvements  made  before  patent  issued  to  plaintiff;  Smith  v. 
Love,  49  Fla.  239,  38  So.  379,  upholding  jurisdiction  to  convert  bolder 
of  legal  title  into  trustee  for  true  owner  where  patent  should  have 
gone  to  another. 

Distinguished  in  Blumer  t.  Iowa  B.  B.  Land  Co.,  129  Iowa,  88,  lOS 
N.  W.  314,  as  against  railroad  entitled  to  laud  under  grant  limitations 
mn  in  Avor  of  timber-culture  occupant  from  time  of  latter's  entrj 
under  receiver's  certificate, 

87I.  II   (Til,  632).    Occupation  for  statutorj  period— Public  lands. 

Approved  in  Tegarden  v.  Le  Marchel,  129  Fed.  491,  defeodaut  in 
ejectment  cannot  recover  for  improvements  made  before  patent  issued 
to  pUintiff;  Slaght  r.  Northern  Fac.  Sy.  Co.,  30  Wash.  SS2,  81  Pac. 
1064,  limitations  do  not  ran  against  settler  on  government  land  till 
patent  issuee. 

Distinguished  in  T^ee  Consol.  Min.  Co.  v.  Langstedt,  I  Alaska,  464, 
mining  locator  acquires  present  vested  estate  in  claim  which  he  maj 
defend  hf  ejectment. 

J3  Wall.    104-128,  20  L.    B85,    NOEWICH    ETC.  TBANSP.  CO.  t, 
WBIOHT. 

87L  2    (TII,  633),     Ship  owner's  llabilitj   for  master's   negligence. 

Approved  in  The  W.  Q.  Mason,  142  Fed.  919,  where  two  tugs  be- 
longing to  same  owner  weig   towing  ship,   rear  tug,  which  did  not 
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contTol  tow,  was  not  liable  in  rem  for  stranding  of  tow  tluongk 
fault  of  leader;  The  8aerameDto,  131  Fed.  371,  where  petition  in 
admiralty  to  limit  liability  of  resiel  and  cargo  for  eoUiaion  failed 
to  Btate  facts,  bj  reason  of  whieb  exemption  claimed,  it  was  inmfB- 
dent  to  permit  eonteat  of  qnestlon  of  Tcaael't  fault. 

8jl  2   (TU;  633).     Ship  owner's  limitation  of  Uability. 

Approred  in  The  Lotta,  160  Fed.  221,  where  there  was  only  one  elain- 
ant  against  vessel  for  negligent  death,  owner  eonld  set  np  limited  lia- 
bili^  as  defense  in  state  court;  Hagan  t.  City  of  Bichmond,  101  Va. 
783,  52  &  K  389,  8  L.  B.  A.  (N.  S.)  1120,  holding  void  city  ordinance 
declaring  harbor  commiBsionBrs  ahall  remoTe  wrecks  injurious  to  harbor 


13  WalL  128-150,  20  L.  519,  UNITED  STATES  t.  KLEIN. 

8yL  8  (VI^  339).    Pardon  blots  oat  offensak 

8e«  111  Am.  Bt,  Bep.  100,  note. 
13  WaU.  151-156,  20  L.  ftll,  ASM8TB0N0  t.  UNITED  STATBa 

SyL  S  (Vn,  341).    Judicial  notice  of  eseentiTe  proclamation. 
„      Approred  in  BprinUe  <r.  United  State*,  141  Fed.  820,  in  proMCntioB 
of  violation  of  internal  revenue  laws,  mlea  and  regulations  of  Internal 
Bevenua  Department  are  admissible. 

t3  WaU.  168-162,  20  L.  490,  SEUMES  ▼.  HABTFOBD  INS.  CO. 

SyL  t  (Vll,  613).  Inanranee — Limitation  as  to  suit — Impossibili^T 
of  performane*. 

Approved  in  Lynchburg  etc  Mill  Co.  v.  Tiavelen'  Ina.  Co.,  149  Fed. 
957,  where  insured  in  employer's  liability  policy  participated  in  nego- 
tiations for  settlement  for  three  months  after  expiration  of  time 
limit  in  policy,  contract  limitation  was  absolutely  waived. 

Diatinguiihed  in  Lynchburg  etc.  Co.  t.  Travelers'  Ina.  Co.,  140  Fed.  - 
721,  723,  where  insurer  negotiated  for  Mttlement  after  expiration  of 
contract  limitation,  such  limitation  not  absolutely  waived  but  merely 
suspended. 

13  WaU.  162-169,  SO  L.  566,  BEICHE  v.  S1C7THB. 

Syl.  2  (VI^  644).    Statntoiy  «anstruction. 

Approved  in  State  t.  Eldredge,  27  Utah,  488,  76  Pae.  341,  eon. 
atruing  proviso  in  Const.,  art.  13,  {  11,  that  board  of  equaliutioa 
■haU  "also  perform  aueh  other  dutie*  as  may  be  prescribed  by  law." 

SyL  3  (Vn,  641).     Statntes— Construction  of  words. 

Approved  in  United  Statee  v.  Boden,  133  Fed.  840,  canned  pineapplea 
eontaining  sugar  for  flavoring  only  are  liable  for  lower  rate  provided 
for  by  par.  263  of  Act  of  1897;  Brennan  v.  United  States,  1E9  Fed. 
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B38,  pickled  limes  are  dutiable  under  par.  266  of  Tariff  Aet  al  1897, 
and  not  free  under  par.  9S9. 

M  WaU.  186-182,  EO  I..  S6T,  PUMPELLT  T.  GBEEN  BAT  ETC. 
CANAL  CO. 

Bjh  S  (VII,  646).    Eminent  domain — Bight  to  eompsnsation. 

Approved  in  disBentiiig  opinion  in  Chicago  etc. 'B7.  Co.  t.  Illinaia, 
200  V.  B.  Sfl8,  50  L.  611,  26  Sup,  Ct.  341,  majority  holding  ImpoBition 
on  railroad  of  entire  eoit  of  removing  and  rebuilding  of  bridge  made 
seeeesarj  by  widening  of  channel  bjr  authorized  ofEcials  not  a  "taking." 

6jl.  S   (YI^  647).     Eminent  domain— What  ia  "taking." 

Approved  in  Barron  t.  Memphis,  113  Tenn.  9S,  106  Am.  Bt.  Bep. 
810,  SO  B.  W.  833,  where  city  enlarged  bridge  pier  and  thereby  diverted 
eurrent  m  that  water  overflovred  land  and  eroded  it,  there  waa  a  "tak- 
ing"; Town  of  Nahaut  v.  United  States,  136  Fed.  285,  69  L.  B.  A,  723, 
70  C.  C.  A.  641,  arguendo, 

ByL  4  <VI^  648),  Eminent  domain — Flooding  land  aa  taking. 
Approved  in  Manigaolt  t.  Springs,  199  U.  B.  484,  60  L.  280,  26  Sap. 
Ct.  127,  flooding  of  lands  eoniequent  ob  erection  of  dam  under  itatu* 
t«ry  autbority  ia  not  "taking"  where  flooding  can  be  prevented  by  rail- 
log  beigbt  of  dik«a;  Wright  t.  AoaUn,  143  Cal.  242,  101  Am.  St.  Bep. 
97,  78  Pae.  102S,  65  L.  B.  A,  649,  eonnty  cannot  bore  wella  in  highway 
aad  nao  aDbtananeaa  water  for  sprinkling  it;  Baltimore  ete,  B.  B.  Co. 
V.  Battler,  100  Md.  329,  69  AU.  658,  owner  of  property  injured  by 
moke  and  vibration  of  passing  trains  may  reeoTor  without  proof  of 
negligence  by  railroad;  Matheny  v.  Aiken,  68  8.  C.  177,  47  8.  E.  61, 
ovrner  of  land  outside  city  whose  property  ia  damaged  by  sewaga 
emptying  into  stream  is  limited  to  statutory  aetiou  tor  eompensatlon, 
and  cannot  sue  oity  to  abate  nnisauee;  Stoekdale  v.  Bio  Orauds  eU. 
By.  Co.,  88  Utah,  212,  77  Pac.  852,  applying  rule  where  switeb-tra«k 
erected  on  adjoining  lands  caused  loss  and  inconvenisnce ;  Tracewell 
V.  Wood  County  Court,  58  W.  Va.  SOO,  52  S.  E.  188,  where  municipal 
corporation  by  drainage  ditch  made  along  road  collects  sur&ce  water 
and  casta  it  on  land,  it  ia  liable  for  damage  caused  thereby;  Lathrop 
T.  Bacine,  119  Wis.  47S,  97  N.  W.  196,  Baeine  charter  proTisiona  rsqnir- 
ing  land  owners  along  river  to  build  docks  void  as  not  providing 
for  determination  of  special  beneSla.  Bee  109  Am.  Bt.  Bep.  90S,  906, 
916,  note. 

(VII,  64S).  MiseellaneouH.  (^ted  in  Matheny  v.  Aiken,  68  B  C. 
174,  47  S.  E.  60,  flfth  amendment  is  limitation  on  federal  and  not  siats 
government. 

13  W»U.  180-228,  SO  L.  650,  PENNSTLVANU  COLLEGE  CASES. 

^L  6  (VU,  657).    Amendment  of  corporate  frandUBSfl. 

Approved  in  SUt«  v.  U.  8.  Grant  University,  115  Tenn.  247,  840, 
S50,  90  a  W.  897,  where  educational  institution  tranafertod  all  Ui 
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property  and  corporate  franeluBes  to  ebuitible  MMsIety  to  tmuter  prop- 
erty to  new  eorponitioD,  and  tbea  eeued  to  perform  ita  functioni,  its 
trustee  cannot  Bue  in  Ita  behalf. 

13  WalL  222-236,  20  L.  617,  IN8UBANCB  CO.  t.  WILKIN80N. 

87L  2  (VI^  SSS).    IJuraranee — Diadomire  of  injniias. 

Approved  in  Bopert  t.  Sopreme  Coort  IT.  O.  F.,  M  Ifinn.  2SB,  IM 
N.  W.  717,  when  qnestiona  to  inauranee  applicant  are  in  sneh  terma 
M  to  inclnde  trivial  ailmenta  unconnected  with  an;  apeeifie  diaease,  thij 
refer  onlj'  to  ailmenta  affecting  riak. 

B7I.  4  (Vn,  658).    Beformation  of  inatmrnenta  for  mutake  bj  parol. 

Approved  in  Lyon  v.  United  Uoderas,  14S  Cal.  470,  83  Pac.  SOT, 
where  ineared  in  good  faith  made  tmthfnl  answers  to  qoeationi  in  ^i- 
plication,  but  answers  were  not  eorrectlj  transcribed  bj  medical  ex- 
aminer, insurer  eould  not  assert  falsitj  of  anawen  aa  defenM;  Far- 
men'  etc.  Ins.  Co.  v.  Jackman,  35  Ind.  App.  IS,  73  N.  E.  730,  where 
at  time  of  policy  insured  owned  property  in  fee  bat  later  conveyed 
it  to  son,  retaining  life  interest,  and  officers  said  no  change  in  poUcy 
necessary,  condition  aa  to  character  of  title  waived. 

Limited  in  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  891,  602, 
refusing  parol  evidence  of  stAtemeuts  of  agent  as  to  neceaeity  for 
obtaining  vacancy  permit  where  policy  provided  for  CAneellation  if 
premises  became  vncant. 

ByL  6  (Vn,  661).    Estoppel  by  conduct 

Approved  in  Frela  v.  Lillie  Black  F.  M.  Ins.  Co.,  120  Wis.  598,  08 
N.  W.  S24,  where  Inaorer  ordered  payment  of  lots  in  ninety  days 
and  in  ten  daj's  was  informed  that  policy  held  by  assignee,  and  th^ 
notified  latter  that  garnishment  proceedings  were  pending,  insurer 
estopped  to  set  np  contract  limit&tiDn  where  gamiahment  proceedinga 
dismissed  after  ezidration  of  Umit, 

Limited  in  Dimick  v.  Metropolitan  Life  In^.  Co.,  6S  N.  J.  L.  300, 
55  Atl,  207,  02  L.  B.  A.  774,  untrue  answers  entered  by  medical  exainioer 
and  signed  by  applicant  render  policy  void  where  answers  are  war- 
ranties under  contract. 

ByL  6  (Vn,  662).    Powers  of  insurance  agent. 

Approved  ]n  American  Tel.  etc  Co.  v.  Qreen,  164  Ind.  857,  73  N.  B. 
709,  applying  role  where  agent  arranged  consideration  for  release  of 
clkiras  for  damages;  CnllinaD  v.  Bowker,  180  N.  T.  97,  72  N.  E.  912, 
where  clerk  of  agent  authorised  to  execute  liquor  law  bonds  for 
his  company  issued  bond,  certificate  for  which  had  been  forfeited,  and 
later  agent,  in  ignorance  of  forfeiture,  signed  bond,  company  not  liable; 
Starr  v.  Mutual  Life  Ina.  Co.,  41  Wash.  233,  S3  Fac  US,  where 
solicitor  executed  receipt  to  applicant  making  insurance  in  force  from 
data  of  receipt  if  application  accepted  and  policy  issued,  insurer  ea- 
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topped  to  deny  agent '■  kuthori^;  Medley  r.  German  etc.  Ins.  Co.,  S5 
W.  Va.  349,  3S0,  47  8.  E.  104,  appljing  role  where  title  of  fee  to 
pTopertj  was  not  in  insured. 

Syl.  7   (Til,  663).     Insurance— Declarations  and  acts  of  local  agent. 

Approved  in  State  Mat.  Ins.  Co.  v.  Latouiette,  71  Ark.  247,  100  Am. 
St.  Bep.  63,  74  S.  W.  302,  where  local  agent,  who  forwardB  applica- 
tions, reeeivei  policies  and  accepts  premiums,  ie  informed  bj  applicant, 
prior  to  delivery  of  policy,  that  title  is  in  another,  delivery  waives 
eondition  requiring  title  to  be  in  insured;  Nute  v.  Hartford  Fire  Ins. 
Co.,  109  Ho.  App.  696,  83  8.  W.  86,  where  applicant  eoneetlj  informed 
agent  of  state  of  title,  inanret  cannot  defeat  recovery  because  policy 
misstated  title;  German  Ins.  Go.  v.  Shader,  68  Neb.  8,  93  N.  W.  975,  60 
1j.  B.  a.  918,  admitting  pftiol  ftvidenee  of  waiver  of  conditions  in 
policy  by  agent;  Aetna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  734,  77  B.  W. 
MO,  applying  rule  where  agent  waived  provision  as  to  payment  of 
premium  in  advance.    See  107  Am.  St.  Bep.  122,  note. 

Distinguished  in  Deming  Inv.  Co.  v.  Shawnee  Ins.  Co.,  16  Okl.  11, 
83  Pac.  921,  holding  company  not  liable  where  agent's  limited  authority 
was  known  to  applicant  who  made  false  statement  aa  to  encumbrances, 
though  condition  of  title  known  to  agent. 

Syl.  8  (VII,  668).     Insurance-— Agent  preparing  application. 

Approved  in  Conneeticat  Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  B93,' 
refusing  parol  evidence  of  statements  of  agents  as  to  necessity  for' 
obtaining  vacancy  permit  where  policy  provided  for  cancellation  If 
premises  became  vacant;  Bushnell  v.  Farmers'  etc.  Ins.  Co.,  110  Uo, 
App.  22S,  85  8.  W.  103,  applying  rule  where  there  were  encumbrances 
on  property  not  mentioned  in  application. 

13  WaU.  236-243,  20  L.  624,  EX  PABTE  McNEIL. 

Syl.  4  (Vn,  673).     State  pilotage  laws  vaUd. 

Approved  in  Olsen  v.  Smith,  195  U.  8.  341,  49  L.  229,  2S  Sup.  Ct. 
52,  upholding  Texas  pilotage  laws. 

SyL  7  (VH,  674).    Bight  created  by  state  statute— Federal  courts. 

Approved  in  Mathews  Slate  Co.  v.  Mathews,  14S  Fed.  493,  fed- 
eral court  has  no  jurisdiction  over  suit  brought  under  MaBBachusetts 
statute  giving  courts  equity  jurisdiction  over  suit  by  creditor  to 
apply  in  payment  of  debt  property  of  debtor  which  cannot  be  at- 
tached at  law;  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  949,  67  L. 
B.  A.  761,  66  C.  C.  A.  65,  provision  of  city  charter  for  appeals  from 
allowance  or  rejection  of  claims  to  district  court  and  prohibiting  pay- 
ment of  claims  pending  appeal  does  not  restrict  federal  jurisdiction; 
Madisonvillo  etc.  Co.  v.  St.  Bernard  Min.  Co.,  130  Fed.  792,  uphold- 
ing removability  of  suit  for  condemnation  of  railroad  right  of  way 
by  Kentucky  corporation  against  citizen  of  another  state;  Tiie  Sue 
137  Fed.  135,  arguendo. 
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Distingnished  in  niinoii  Life  Iqh.  Co.  v.  Newman,  141  Fed.  450, 
denjiiig  federal  eqaity  jariBdietion  to  enjoin  collection  of  state  tax 
on  gronnd  of  iti  illegality,  tliongh  «nch  power  la  conferred  bj  atate 
ttatnte;  Anthonj'  v.  Burrow,  129  Fed.  789,  denjing  federal  equity 
jurigdictioD  to  require  etate  officer  to  eertifj  nomination  of  certain 
person  as  candidate  for  CoQgres*. 

13  Wall.  2*4-251,  20  L.  530,  BATH  COUNTY  v.  AMY. 

8y1.  1  (Vll,  6T0).     Circuit  court's  power  to  issne  mandamus. 

Approved  in  Ex.  parte  Massac huaetts,  107  V.  B.  48S,  49  L.  848,  25 
Snp.  Ct.  612,  deufing  jurisdiction  to  issne  extraordinary  writs  to  re- 
strain proceedings  in  ftqaitj  cause;  Ex  parte  Uoran,  144  Fed.  S06, 
Qpholding  jurisdiction  of  eiienit  court  of  appeals  to  isme  habeaa 
corpus  to  determine  power  of  Oklahoma  court  to  impriooD  one  eon- 
Tieted  of  capital  orime;  United  States  t.  Norfolk  etc  By.  Co^  13S 
Fed.  851,  denying  mandamiui  to  compel  interstate  railroad  to  equita- 
bly distribute  ears  aeeording  to  contract;  Barber  Asphalt  etc.  Co.  v. 
Morris,  132  Fed.  9S3,  67  L.  B.  A.  761,  60  C.  C.  A.  55,  granting  man- 
damns  to  compel  circuit  judge  to  vacate  order  staying  proeeediuga 
pending  state  court  appeal;  Mystic  Milling  Co.  t.  Chicago  etc.  By. 
Co.,  138  Fed.  292,  denying  jurisdiction  of  mandamus  proceeding  on 
removal;  Kelly  v.  Grand  Circle,  W.  O.  W.,  429  Fed.  831,  proceeding 
for  mandamus  by  motion  and  affidavits  as  authorized  by  Bal.  (Wash.) 
Code,  S  5765,  authorizing  assessment  of  damages  on  judgment  for 
applicant,  is  not  removable, 

Byl.  2  (Vn,  677).    Mandamus  issuable  by  circuit  court. 

Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  9S2,  67 
L.  B.  A.  761,  66  C.  C.  A.  56,  granting  mandamus  to  compel  circuit 
judge  to  vacate  order  staying  proceedings  pending  state  court  ap- 

13  Wall.  234-257,  SO  L.  681,  UNITED  STATES  V.  WILDEB. 

Syl.  3  (Til,  679).     Part  payment  as  affecting  limitations. 

Approved  in  Good  v.  Ehrlich,  67  Ean.  07,  72  Pac.  646,  applying 
rule  where  payment  made  on  note. 

13  Wall.  257-363,  20  L.  635,  BXINGEB  t.  MISSOUBL 
Syl.  1  (vU,  6S0).  State  record  showing  federal  question. 
Approved  in  Allen  v.  Arguimbau,  198  U.  8.  155,  40  L.  993,  25  Sup. 
Ct.  662,  defense,  in  action  on  note  given  for  promise  to  have  cigara 
under  certain  contract,  that  it  was  contemplated  that  cigars  were  to 
be  taken  from  factory  without  complying  with  federal  statute,  nisea 
iu>  federal  question. 
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13  Wkll.  S61-S68,  SO  L.  SOS,  WILMINGTON  B.  B.  CO.  v.  SEnX 
87I.  4  (Vn,  683).    Taxation — Scope  of  ezemptioB  of  corperatiOD'a 

property. 
Approved  In  Boathweitem  ToL  ote.  Co.  t.  San  Antoiiio,  SS  Tex. 

Civ.  102,  73  S.  W.  SftO,  franehiseH  of  corporation  exercised  by  it  ia 

cit7  are  property,  witlkla  eity'i  charter  taxing  all  property. 

.  WHIT- 

87I.  1  (Vn,  6B6).  Corporation  citizen  of  atBte  of  ereatioa. 
Approved  in  Lee  t.  Atlantic  ete.  B.  Co.,  ISO  Fed.  796,  where  Tir- 
ginia  railroad  waa  merged  with  foreign  railroad  and  atock  in  l*t< 
ter  canceled  for  itoek  in  former,  former  continned  to  exist  aa  Vir- 
ginia eoTporatioii;  Weatem  Union  TeL  Co.  v.  Pittahurg  etc.  By.  Co., 
137  Fed.  437,  in  federal  nit  for  epecifle  perfoTmence  of  right  of 
way  contract*  with  eoniolidated  Tailroad  compenies,  it  )■  immate- 
rial that  portion  of  property  afFected  ia  outside  diitrict;  Baltimore 
etc  B.  B.  Co.  V.  Allen,  S8  W.  Ta.  398,  112  Am.  St.  Bep.  986,  SB  EL 
E.  469,  8  L.  B.  A.  (N.  8.)  608,  rnilroada  chartered  by  other  atatee 
but  operating  roadi  here  may  be  preeeeded  agaiaat  as  garniaheee  ir- 
reepective  of  aitoe  of  debta. 

Syl.  t  (Tn,  687),  Citizenihip  of  eorporatlan  chartered  by  two 
etatea. 

Approved  in  United  State*  r.  UUwaukee  ete.  Tranait  Co.,  14S  Fed. 
2S4,  npholding  anSciency  of  bill  to  enjoin  rebating  where  offieera 
of  corporation  formed  transit  company  which  made  carriage  con- 
tract! for  it  and  received  commiuious  for  obtaining  businera;  Dodd 
V.  Lonieville  Bridge  Co.,  130  Fed.  195,  denying  removal  where  con- 
•olidated  railroad  laed  citisen  of  one  of  states  of  incorporation  of  one 
of  conitituent  companies;  Bnisall  v.  St.  Louis  etc.  By-  Co.,  71  Ark. 
457,  75  8.  W.  728,  foreign  railroad  complying  with  Acta  1889,  p.  43, 
e.  84,  becomea  domestic  and  may  exercise  right  of  eminent  domain. 

State  statute  cannot  restrict  federal  jnriadic- 

'  Approved  in  Barber  Asphalt  ete.  Co,  v.  Morris,  132  Fed.  049,  67 
L.  B.  A.  761,  06  C.  C.  A.  SS,  city  charter  prohibiting  payment  of 
elainia  pending  appeal  from  their  allowanee  or  rejection  doci  not  af- 
fect federal  jnrisdiction. 

13  Wall.  291-297,  SO  h.  562,  UYEBS  v.  CROFT. 
Syl.  2  (Vll,  697),     Yendor  cannot  question  vendee's  capacity. 
Approved  in  Clark  ▼.  Bayers,  65  W.  Va.  526,  47  8.  E.  318,  where 

one   conveys   land    with   general   warranty,    and   he  afterward   acquires 

good  title,  ac<}uisition  inures  to  grantee 'a  beoeflt. 
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B7I.  3  (Vll,  697).  Auignment  of  tight  of  pre-emptioii, 
ApproTSd  in  United  Btatei  ▼.  Clark,  200  U.  8.  607,  50  L.  016,  SO 
8Qp.  Ct.  340,  porchaser  of  timber  landa  after  issnance  of  receiver's 
final  reeeipta  is  bona  fide  pmcbsaer  ■■  against  eaiicellation  for  fraoda 
of  entrrman;  UcElhaney  v.  UcEUianej,  129  Iowa,  282,  101  N.  W. 
91,  where,  after  hualiand  contracted  to  give  wife  half  of  all  after- 
acqoired  property,  he  entered  timber  claim,  and  both  epoaees  re- 
aided  on  land  till  after  patent  ieaued,  agreement  valid  as  to  Bnch 
land;  Flanagan  t.  Forsythe,  -"  Okl.  236,  50  Pac.  155,  lands  entered 
aa  homestead  are  not  exempt  from  liability  for  debts  after  final  proof 
made  and  final  or  patent  certificate  iasned;  Tecameeb  State  Bk.  v. 
Haddoz,  4  Okl  591,  46  Pac.  667,  Teliii<)nishment  of  preferential  right 
to  enter  on  pnblie  lands  and  agreement  to  sell  personalty  and  im- 
provements thereon  are  good  consideration  for  assignment  of  moneys; 
dissenting  opinion  in  Hafemann  v.  Oross,  199  V.  8.  362,  60  L.  226, 
26  Sap.  Ct  80,  majority  upholding  contract  by  which  pre-emptioner 
agreed  in  consideration  of  advances  to  pay  som  for  locating  him  on 
land  and  percentage  of  proceeds  of  aale  made  after  acquiring  title. 

8yL  4  (Vn,  699).    Alienability  of  lands  prior  to  patent. 

Approved  in  Adams  v.  Church,  193  It.  8.  517,  48  L.  772,  24  Snp.  Ct. 
612,  argument  by  entryman  under  timber  cnltnre  act  to  convey 
claim  to  proposed  partnership  as  soon  as  he  shoald  acquire  title  is 
not  void. 

13  Wall.  397-306,  20  L.  579,  PENDLETON  COUNTT  v.  AMT. 

8yl.  1  (VII,  600).    Action  by  bearer  of  bonda—Denial. 

Approved  in  Berry  v.  Barton,  12  Okl.  236,  7)  Pac.  1079,  66  L.  B. 
A.  513,.  where  petition  in  action  on  note  recites  execution  to  plain- 
tiff for  valuable  consideration  and  default  in  payment,  answer  deny- 
ing that  plaintiff  is  owner  and  holder  and  alleging  that  ha  is  not 
real  party  in  interest  states  no  defense. 

13  Wall.  306-311,  20  L.  683,  WILLIAU8  T.  KIBTLAND. 

Syl.  2  (VXI,  702).    Binding  effect  of  state  statutory  construction. 

Approved  in  Southern  Pac.  Co.  v.  Western  Pac  By.  Co.,  144  Fed. 
179,  determining  title  to  Oakland  waterfront. 

13  Wall.  311-328,  20  L.  681,  DELAWABE  ETC.  CANAL  CO.  ».. 
CLABE. 

Byl.  1  {Vn,  702).    Protection  of  words  nsed  as  trademark. 

Approved  in  Qmber  Almanack  Go.  v.  Swingley,  103  Md.  376,  63^ 
Atl.  686,  holding  misrepresentations  on  book  did  not  deprive  com- 
plainant of  right  to  enjoin  infringement  of  trademark. 

DiBtinguished  in  Smitb-Dtxon  Co.  v.  Stevens,  100  Md.  124,  59  Atl. 
404,  refusing  to  restrain  sale  of  bags  containing  imitation  of  plain- 
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tiff'i  BdverttMmeut  where  plaintiff  had  printed  form  of  label  wliieli 
ha  had  legiBtered  for  another  eompanj  tot  long  time  prior  to  filing  it 
with  Secretary  of  State, 

ByL  2  (Til,  703).    Object  of  trademark  stated. 

Approved  in  Hygeia  etc.  Water  Co.  v.  Consolidated  lee  Co.,  144 
Fed.  141,  word  "Eygeia"  aa  nama  for  distilled  water  used  for  long 
time  becomes  trademark;  Dennison  Mfg.  Co.  v.  Scbarf  etc.  Co.,  135 
Fed.  628,  68  C.  C.  A.  263,  series  of  numbers  used  by  label-ntaker  in 
catalogues  and  in  connection  with  name  on  boxes  containing  labels,  to 
designate  style  of  label,  is  not  trademark. 

8yL  8  (vll,  704).    Essence  of  wrong  in  trademark  Infringement. 

Approved  in  Dennison  Hfg.  Co.  t.  Scharf  Tag  etc.  Co.,  13G  Fed. 
634,  68  C.  C.  A.  S63,  series  of  numbers  osed  by  label-maker  in  cata- 
logues and  in  connection  with  name  on  boxes  containing  labels,  to 
designate  style,  is  not  trademark;  Galena  etc  Oil  Co.  t.  Fuller,  142 
Fed.  1007,  trademark  eonsisting  of  five-pointed  star  with  word 
"Qalena"  above,  and  word  "Oil"  below  it,  and  letter  "G"  in 
center,  not  infringed  by  six-pointed  star  made  of  triangles  and  hav- 
ing words  ''Extra  Star";  Scriven  v.  North,  134  Fed.  370,  67  C.  C. 
A-  348,  applying  rule  where  elastic  seam  drawers  were  imitated  and 
advertised  and  sold  u  complainant's;  Woodcock  v.  Quy,  33  Wash. 
242,  74  Pae.  360,  where  petition  to  enjoin  infringement  of  nonregis- 
tered  trademark  asked  protection  of  plaintiff  in  exclusive  use  of 
word,  but  failed  to  charge  that  defendant  bad  simulated  labels,  it  was 
insufficient. 

Syl.  4  (Tn,  709).    Trademark  cannot  give  monopoly  of  other's 

Approved  in  Diamond  Watch  Co.  v.  Saginaw  Match  Co.,  142  Fed. 
729,  manufacturer,  without  patent,  of  tipped  matches,  head  and  tip 
are  of  different  colors,  is  not  entitled  to  monopoly  of  colors. 

SyL  5  (Vn,  707).    Trademarks — Geographical  name. 

Approved  in  Buiby  v.  Davis,  150  Fed.  278,  use  of  word  "Keystone" 
by  one  manufacturer  in  his  trade  name  to  palm  them  off  aa  those  of 
another  ia  enjoinable. 

Distinguished  in  Nesne  v.  Sundet,  93  Minn.  302,  101  N.  W.  492, 
corporation  enjoined  from  using  trade  name  lawfully  adopted  prior  to 
its  incorporation  by  partnership  engaged  in  like  business  at  same 
place. 

Syl.  6  (Vn,  709).    Application  aa  truthful  when  used  by  defendant. 

Approved  in  Howe  Scale  Co.  v.  Wyckoff,  198  U.  S.  140,  49  L.  986, 
25  Sup.  Ct.  609,  maker  of  typewriters  under  name  "Remington" 
cannot  enjoin  Remington  and  Sholes  from  using  name  "Bemington- 
Sholea"  on  machines. 
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(TH,  702.)  Uiseellaneonj.  Gtod  In  Sulehner  v.  Eioner,  140  F«d. 
940,  there  U  Uttl«  anolosj  between  tndem&rk  property  ngbU  »nd 
pateatB   for   i 


13  WalL  S29-33S,  20  L.  690,  THE  PATAP8C0. 
87L  1  (Tn,  709).  Bnppliw  to  ship  la  foreign  port 
Approved  in  Th«  Wjr&adotte,  138  fed.  473,  where  eharterar^  agent 
in  foreign  port  procured  libelant  to  porehue  matter'*  draft  for  paj- 
ment  of  neeeuarieo,  ownera  cannot  ofFiet  against  same  demarrage 
elaima  against  eharteien;  The  SarpriM,  129  Fed.  87S,  M  O.  C.  A.  309, 
■appllea  furnished  vessel  on  order  of  niaater  in  foreign  port  create 
lien  though  vessal  navigated  hj  charterer,  who  is  bound  to  make  dis- 
buTsements  and  protect  vessel  from  liens. 

Distinguished  in  The  New  Brunswick,  129  Fed.  89C,  04  C.  C  A.  8S0, 
where  place  of  business  of  eorpDration  which  ia  owner  of  veniel  is 
at  port  in  state  other  than  that  of  its  creation,  master  cannot  impreas 
lien  for  anpplies  in  that  port,  where  fomiaher  knew  facts. 

18  WaU.  330-367,  20  L.  040,  BBAI>LEY  v.  FISHBB. 

87I.  3  (Vn,  713).    LiabUitf  of  judges  for  official  acta. 

Approved  in  Uitcbell  v.  Oalen,  1  Alaska,  341,  where  jnatica  of 
peace  collusiveljr  issues  warrant  for  arrest  of  mine  owner  for  tiespasa 
on  his  own  propert;,  ao  that  hs  may  be  removed  therefrom,  and  others 
acting  with  judge  may  take  possession,  he  is  civilly  liable;  IfeVeigb 
V.  Bipley,  77  Conn.  141,  08  Atl.  703,  where  theft  of  horse  punishable 
hj  imprisonment,  and  theft  of  property  of  value  of  $1S  punishable  by 
One  of  not  over  $7,  where  justice  fined  horse  thief  (5  and  committed 
him  untU  fine  paid,  justice  not  liable  for  false  imprisonment;  Com- 
Btoek  V.  Eagleton,  11  Old.  492,  09  Pae.  957,  probate  judge,  in  rendering 
judgment  In  bastardy  ease,  is  not  liable  for  false  impriaonment  though 
judgment  is  erroneoas. 

8yl.  4  (Tir,  714).    Judge's  llablUty  for  action  within  jurisdiction. 

Approved  in  Bohri  v.  Barnett,  144  Fed.  390,  false  imprisonment 
based  on  arrest  and  conviction  for  violation  of  void  ordinance  does 
not  lie  against  trial  judge,  constable  and  prosecuting  attorney  where 
magistrate  had  jurisdiction  over  >iolations  of  ordinances;  United 
States  V.  Bell,  135  Fed.  338,  68  C.  C.  A.  144,  where  plaintiff's  claim 
offered  for  filing  in  federal  court  againat  state  judge  of  general  juria- 
diction  showed  on  face  lack  of  cause  of  action  against  them,  he  was 
not  injured  by  clerk's  refusal  to  file  papers;  Bush  v.  Buckley,  100  He. 
331,  01  Atl.  77S,  70  L.  B.  A.  404,  municipal  judge  issuing  warrants 
and  trying  ease  for  violation  of  ordinance  which  never  waa  legally 
passed  is  not  liable  for  damages. 

SyL  5  (VII,  7IS).    Inherent  power  to  disbar  attorneys. 

Approved  in  dissenting  opinion  in  In  re  Waugh,  32  Wash.  S9,  78 
Fac.   713,  majority  Jioldijig   supreme   court   has  no   inherent   original 
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joriadietioB  of  proeeodlngs  to  disbiT  an  mttoniB7  f  oi  tmnd  on  lapariar 
«ODrt  in  procuring  admiHion  to  pTaetle& 

13  Wall.  8e3-86«,  20  L.  6S3,  B0BIN80N  v.  UNITED  STATES. 
87L  1  (VII,  717).    Evidence  of  etutom  to  explain  contnteL 
Approved  in  Snoqnalmi  Sanity  Co.  t.  KoTniban,  179  Uo.  043,  7S 
&  W.  1018,  where  building  eontraet  required  "San  Domingo  mahog- 
any," evidence 'sdmiHible  that  eneh  pbraae  meant  niahoganjr  equal  in 
density  to  that  grown  in  San  Domingo, 

87L  3  (Tn,  TIS).    Utaga  coneidered  when  eontraet  made. 

ApproTed  in  CleTeland-Cllffi  etc  Co.  t.  Eaat  Itasca  etc.  Uin.  Co., 
146  Fed.  235,  eonstrning  eontraet  for  assignment  of  mining  leasee 
with  referenee  to  manner  of  eondoeting  explorations;  Northern  Pae. 
By.  Co.  ▼.  Kempton,  138  Fed.  995,  where  stock  carriage  eontraet  was 
■ilent  aa  to  time  and  manner  of  perfonnanee,  evidence  of  enatom  to 
fnmlsh  independent  train  transportation  of  stock  of  over  ten  carloads 
is  admissible;  Llllard  t.  Eentneky  Dist.  etc.  Co.,  134  7ed.  171,  175, 
47  C.  C.  A.  74,  evidence  of  enstom  is  admiuible  to  show  that  eontraet 
for  delivery  of  distillery  slop  at  eattle-feeding  lot  contemplated  that 
lot  be  supplied  with  snitabla  pens  oqnipped  with  troughs  and  pipes; 
Secnrity  Trust  Co.  v.  Bobb,  142  red.  64,  arguendo. 

Distinguished  In  Lillaid  ▼.  Kentucky  Distilleries  etc  Co.,  134  Fed. 
1S3,  185,  07  C.  C.  A.  74,  evidence  of  custom  la  inadmissible  to  show 
that  contract  for  delivery  of  distillery  slop  at  cattle-feeding  lot  eon< 
templated  that  lot  be  supplied  with  soitable  pens  equipped  wiib 
troughs  and  pipes. 

SyL  4  (TH,  719).    Evidence  sufficient  to  establish  usage. 

Approved  in  Chicago  etc.  By.  Co.  v.  Lindeman,  143  Fed.  949,  iriiafs 
plaintiff's  witnesses  testify  that  there  was  enstom  of  doing  act  In 
certain  way,  and  that  tbey  followed  custom,  and  defendants'  wit- 
neasea  say  they  performed  aame  act  at  same  time  in  different  way, 
custom  not  shown  to  be  nnifonn;  Penlnnd  v.  Ingle,  138  N.  C.  458, 
GO  S.  E.  851,  holding  enstom  of  real  estate  brokers  to  charge  five  per 
cent  Bommission  not  sufficiently  shown, 

13  Wall.  367-373,  SO  L.  S94,  HALL  v.  BAILBOAD  COS. 

SyL  1  (Tn,  719).    Insurer's  liability  aeeondary  to  carrier. 

Approved  in  Firemen's  Fond  Ins.  Go.  v.  Oregon  Ky.  etc.,  Co.,  45 
Or.  02,  78  Pac.  1077,  07  L  B.  A.  101,  where  insurer  pays  lots  under 
policy  in  anm  lose  than  Insured's  loss,  and  takes  subrogation  assign- 
ment for  sum  paid,  insurer  and  insnred  may  sue,  in  joint  names, 
wrongdoer  eansing  loai. 
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871.  £  (Vn,  719).    Pajment  of  lOM  hy  marine  insnreis — Abandon- 

ApprOTsd  in  The  LiTingstone,  130  Fed.  748,  65  a  C.  A.  610,  blU  rf 
■als  ot  vessel  lunk  in  collision  and  which  is  actual  total  loss  and  la 
abandoned  does  not  vast  insurer  with  right  of  action  against  vessel 
In  fault  for  eolliaion. 


S7I.  6  (yn,  724).    BoDDties  are  repealable. 

Approved  in  Powers  v.  Detroit  etc.  Ry,  Co.,  201  U.  8.  557,  50  It. 
865,  26  Sup.  Ct.  GSe,  Mich.  Laws  1S56,  p.  305,  §  9,  providing  that  rail- 
road shall  paj  tax  based  on  percentage  of  capital  stock  in  lien  of 
other  taxes,  creates  contract  between  state  and  railroad;  Houghton 
v.  Payne,  104  V.  8.  99,  48  L.  B91,  24  Sup.  CI.  590,  eonatruiog  Coup. 
St.  1901,  p.  2646,  with  reference  to  aeeond.claaa  mail  matter. 

13  Wall.  379-386,  20  L.  627,  8LAUQHTEB  v.  QEBSON. 

Sj'l.  1  (Tn,  724).    What  misrepresentation  vitiates  contract. 

Approved  in  Chamberla^De  ▼.  American  Law  Book  Co.,  14B  Fed.  317, 
representation  to  law-writer  that  he  can  complete  certain  treatise 
within  time  limit  of  contract  la  not  basis  of  action  for  deceit;  Ktmber 
V.  Toung,  137  Fed.  747,  70  C.  C.  A.  178,  in  action  for  deceit  in  sale 
of  corporate  bonds  allegations  of  false  representationa  bj  defendant 
that  be  knew  bonds  were  good  and  that  thej  wonid  be  paid  create 
no  liability;  Gardner  v.  Hann,  36  Ind.  App.  60S,  7G  N.  E.  418,  where 
owner  of  city  property  exchanged  it  for  land  in  another  state  on 
representation  that  it  was  raw  prairie  land,  whereas  it  was  desert, 
and  neither  party  had  seen  it,  city  owner  entitled  to  rescind. 

Hisrepresentation — Means  of  knowledge  avail- 

Appioved  in  Curran  v.  Smith,  149  Fed.  950,  affirming  Smith  v.  Cnr. 
ran,  138  Fed.  157,  holding  where  contracting  engineers  entered  into 
provisional  contract  to  investigate  pipeline  project,  and  if  satisfactory 
to  contract  for  ita  construction,  and  they  investigated  it  for  one  month 
and  then  entered  into  final  contract,  they  cannot  defend  breach  on 
ground  of  misrepresentation;  Heck  v.  Missouri  ete.  By.  Co.,  147  Fed. 
T8D,  one  signing  release  of  cause  of  action  for  damagea  on  receipt  ot 
money,  without  reading  it,  cannot  avoid  release  on  ground  of  mis- 
representation of  contents;  Burk  t.  Johnson,  146  Fed.  215,  one  pur- 
chasing right  to  use  copyrighted  plan  for  establishment  of  mutual 
burial  associations  cannot  rescind  sale  for  misrepresentations  as  to 
rights  under  copyright  where  he  had  opportunity  to  ascertsin  rights; 
Pittsburg  Life  etc.  Co.  v.  Northern  etc.  Ins.  Co.,  140  Fed.  893,  where, 
in  examination  of  condition  of  concern  which  purchaser  bought,  state- 
ment prepared  by  seller'a  officers  for  its  own  use  was  used,  and  after 
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■al«  it  waa  found  that  there  were  errora  In  it,  aetion  for  deeelt  does 

Distinguished  In  Uatber  v.  Barnes,  14C  Fed.  1004,  where  pnrehasen 
of  eoal  land  who  sent  experts  into  field  to  examine  sama  were  dseeiTcd 
hy  aeta  of  agent  of  seller,  sale  set  aside;  Kell  t.  Trenchsrd,  142  Fed. 
^3,  where  land  and  standing  timber  estimated  st  not  less  than  thirty- 
five  millian  feet  sold,  and  bnyer's  agent  deceived  I17  seller's  agent  as 
to  qoantitf  by  false  representations  as  to  boundaries,  principal  waa 
liablo  for  fraud  of  agent;  Davis  v.  Hoore,  4C  Or.  ISS,  79  Pse.  416, 
where  one  emplojred  to  select  land  for  homestead  selected  piece  which 
plaintiff  eonid  not  secure  on  account  of  mining  claims,  he  eaDQot 
defend  on  ground  that  plaintiff  saw  evidenee  of  mines  on  ground, 
where  defendant  represented  they  bad  been  abandoned. 

13  Wall.  41S-43E,  20  li.  65S,  DATENFOBT  t.  LAMB. 
87I.  4  (VH,  731).    Under  territorial  laws  settlers  hare  possessory 

Approved  In  Friae  t.  Broekwaj,  1  Alaaka,  £36,  one  who  ereeta  cabin 
OB  town  lot  in  Alaska  and  acquires  undisputed  possession  and  ocen- 
panej  thereof,  may  maintain  ejectment  against  on*  who  ousts  him 
tberefTom. 

13  Wall.  434-44B,  SO  L.  BSD,  CLINTON  t.  ENOLEBBECHT. 

^1.  8  <Tn,  78S).    Selection  of  jnriea  left  to  territorial  le^latnra. 

Approved  In  Ex  parte  Uoran,  144  Fed.  804,  selection  of  grand  jurors 
in  waj  not  anthorized  by  territorial  atatnte  does  not  entitle  prisoner 
to  discbarge  on  habeas  corpus;  Allen  v.  Beed,  10  Old.  Ill,  60  Pae.  784, 
holding  void  election  law  providing  for  change  in  location  of  eounty 
seat;  Cullini  v.  Overton,  7  Okl.  485,  04  Pae.  70fl,  under  aet  of  Con- 
great  (29  Stat.  113),  appellate  court  may  determine  eauae  pending 
therein  on  appeal  from  Qreer  county  court  taken  prior  to  March  10, 
1806,  but  not  decided  till  after  that  date;  Territory  v.  Btroud,  6  Okl. 
114,  GO  Pae.  267,  upholding  act  providing  for  prosecution  of  misde- 
meanora  by  Information  without  preliminary  examiaation;  Ex  parte 
Hally,  1  Okl.  16,  25  Pae.  CIO,  under  Organic  Act,  §  10,  United  States 
eoinmissloner  may  commit  one  ebaiged  with  asasnlt  to  custody  of 
United  States  marsha);  dissenting  opinion  in  Allen  v.  Beed,  10  Okl. 
130,  IfiZ,  63  Pae.  860,  876,  majority  holding  void  election  law  provid- 
ing for  change  in  location  of  county  seat. 

Syl.  7  (Tn,  735).    Territorial  conrta  not  United  Statea  eooits. 

Approved  in  Cochran  v.  United  States,  147  Fed.  207,  on  trial  Id 
territorial  court  of  effense  against  United  States,  questions  relating 
to  aererane*  and  number  of  peremptory  challengea  are  determined  by 
territorial  laws;  Ex  parte  Moran,  144  Fed.  598,  circuit  court  of  ap- 
peals may  issue  bsbeaa  eorpua  to  inquire  into  power  of  Oklahoma 
court  to  imprison  «■•  Mnvieted  ot  e»plt4l  crimej  Wallmee  v.  Adams, 
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143  Fed.  72S,  United  Statei  court*  in  Xndinn  territory  hnTe  eqnitabl* 
JnriHdictiou  to  eb»ga  titla  to  land  eTidenced  hj  DawM  CommiiiioB 
eertiSeate  of  allotment  with  trust  in  favor  of  riglitful  claimant;  Weltj 
V.  TTnited  Statea,  14  OU*.  15,  IS,  76  Fae.  123,  In  criminal  proHeeution  in 
territorial  court  aitting  with  powers  of  federal  court,  territorial  pro- 
cedure governB;  Fuller  t.  Johnion,  8  OU.  805,  58  Pac.  747,  United 
Statea  court  of  Indian  territory  is  not  "United  Statea  court"  within 
OkL  St.  1890,  p.  930,  j  2,  relating  to  limitation  of  actions;  Ex  parte 
Mmphjr,  1  Okl.  290,  29  Pae.  S53,  bail  pending  appeal  in  criminal  caa« 
on  federal  side  of  territorial  eoort  ii  Allowed  as  provided  by  territorial 
statDte. 

13  Wall  45S-46S,  80  L.  629,  BUTLEB  t.  WATEIHS. 

Syl.  4  (Vn,  739).    Beqniiites  to  ahow  fraud. 

Approvod  in  Bogers  ▼.  Virginia-Carolina  ate.  Co.,  14ff  EM.  19, 
apbolding  infficlenej'  of  complaint  in  action  for  fraud  in  inducing 
contract  for  sale  of  options  for  purchase  of  phosphate  lands. 

Syl  6  (Tn,  739).    Corporation  liable  for  agent's  fraud. 

Approved  in  Stewart  v.  Wright,  147  Fed.  3SS,  where  bank  knew 
that  defendant  was  engaged  in  confidence  game  and  represented  him 
as  man  of  credit  to  victims,  and  its  officers  drew  drafts  for  victims^ 
benk  liable  as  party  to  scheme. 

Syl.  7  (Tn,  739).    Inference  of  fraudulent  motive. 

Approved  in  Exchange  Bank  v.  Uoss,  149  Fed,  S43,  where  petition 
In  action  for  recovery  of  money  obtained  by  conspiracy  between  bank 
uid  others  to  swindle  strangers,  alleged  existence  of  conspiracy  for 
long  time,  evidence  of  acts  of  bank's  cashier  with  respect  to  similar 
transactions  is  admissible;  Brooks  v.  United  States,  146  Fed.  231, 
tn  trial  for  mailing  certain  letters  with  intent  to  defraud,  other  letters 
from  defendant's  eompany  relating  to  company's  transaetions,  admis- 
aible  to  show  existence  of  fraudulent  scheme;  Olson  v.  United  States, 
133  Fed.  S54,  67  C.  C.  A.  21,  on  indictment  for  conspiracy  to  defraad 
government  by  eauainf  Illegal  entry  of  certain  tract  by  certain  per- 
son, evidence  of  indncement  of  entry  by  others  of  other  tracti  is  ad- 
missible; Yakima  Talley  Bank  v.  UcAllister,  37  Wash.  674,  107  Am.  St. 
Bep.  S23,  79  Pac.  USE,  where,  in  action  on  note,  defendant  alleges  in- 
dorsement procured  by  trick,  evidence  of  similar  trick  played  on  ether* 
is  admissible  even  as  against  bona  fide  holder. 

13  Wall.  47S-479,  20.L.  S42,  THE  ABIASNE. 
Syl.  1  (TH,  741).  Collision — Duty  to  have  lookoat. 
Approved  In  The  Cypromene,  135  Fed.  565,  holding  steamer  navl- 
gating  river  at  night  without  lookout  liable  for  colliBion  with  ship 
anchored  in  enstomary  anchorage;  The  Sitka,  132  Fed.  864,  holding 
steamer  liable  for  collision  with  passing  vessel  where  she  had  no 
4ttcient  lookout;  The  Echo,  131  Fed.  631,  holding  steamer  navigating 
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rivvr  opposite  New  Orleaii*  liablo  for  eoUirion  wbei«  ilie  bad  M 
lookout  other  than  master. 

IS  Wall  5M-617,  20  L.  702,  PBENCH  v.  BDWAHD8. 

Sjl.  I  (Vn,  7M).    Statntory  requlsitioui  for  officers,  when  direetory. 

Approved  in  Western  Electric  Co.  t.  North  Electric  Co.,  ISO  Fed. 
82,  67  C.  C.  A.  5S3,  where,  under  Bev.  St.,  {  4885,  by  reason  of  aceninn- 
Ution  of  work,  patent  eaunot  be  prepared  withto  six  months  after 
aUowance,  and  it  is  reallowed  and  isaned  on  later  date,  it  is  not  void; 
Allen  V.  City  of  Davenport,  132  Fed.  215,  6S  C.  C.  A.  641,  Dnder  Iowa 
KSth  Oen.  Assem.  Acts,  c.  7,  p.  IS,  providing  that  all  street  improve- 
ments shall  be  made  by  contract,  special  assessment  eannot  be  levied 
nnlMS  valid  eontraet  made;  Montana  Ore  etc.  Co.  v.  Hahcr,  S2  Uont. 
487,  81  Pbc.  is,  ten  days'  notice  to  taxpayer  of  increase  in  assess-^ 
ment  required  by  PoL  Code,  §  3789,  is  jurisdictional;  Hertzler  v. 
Freeman,  12  N.  D.  190,  96  N.  W.  2SS,  asseaament  of  realty  in  name  of 
another  than  true  owner  does  not  render  tax  void;  Frazier  v.  Prince, 
8  OU.  258,  68  Pae.  752,  under  Okl.  St.  1893,  g  SOlS,  where  three  eon- 
tigoons  lots  are  listed  separately,  bnt  valaed  together,  assessment  Is 
void;  Sweat  t.  Boyd,  6  Okl.  711,  62  Pac.  MS,  refusing  to  enjoin  col- 
lection of  taxes  for  mars  Irregnlarities  in  tax  proceedings  which  did 
not  affect  substantial  rights;  Sharps  v.  Engle,  2  OU.  628,  39  Pac 
385,  taxpayer  cannot  enjoin  collection  of  taxes  because  levied  few 
days  after  time  provided  by  Okl.  St.  1S93,  {  S627;  TeSt  t.  Lewis,  27 
B.  I.  IT,  60  Atl.  246,  under  Pub.  Laws  1903,  p.  S3,  e.  1101,  vesting 
title  to  property  of  abolished  school  distriets  in  towns,  and  providing 
for  appraisement  of  property  and  levy  of  tax  to  pay  therefor,  essess- 
ment  without  appraieal  is  void;  Dickson  v.  Burckmyer,  67  B.  C.  533, 
46  S.  E.  346,  determining  validity  of  tax  sale. 

Syl.  2  (Vn,  746).  Tax  sale — Sale  of  smallest  portion. 
Distinguished  in  dissenting  opinion  in  Jacobs  v.  Buckaleu,  4  Aril. 
397,  42  Pac.  621,  majority  holding  nnder  Bev.  St.,  par.  2694,  requiring 
eoUector  to  designate  what  portion  leas  than  whole  he  will  sell,  inquiry 
"who  will  take  lowest  quantity  of  said  block  and  pay  taxes  and  costs 
due"  is  not  aufficient. 

Syl.  3  (Vll,  746).    Presumptions  as  to  regularity  of  official  acts. 

Approved  in  United  States  v.  Cornell  Steamboat  Co.,  202  U.  8.  192, 
SO  L.  991,  26  Sup.  Ct.  048,  upholding  liability  of  government  for  sal- 
vage on  duties  collected  by  it  on  cargo  afterward  saved  from  firs 
while  in  possession  of  customs  officers;  Wabash  B.  Co.  v.  De  Tar, 
141  Fed.  934,  appl3dng  rule  to  instructions  as  to  presumption  of  exei> 
else  of  dns  care  by  one  approaching  railroad  crossing. 
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87I.  4  (Vn,  748).    Beooverj  of  money  pftid  noder  miitako  of  law. 

Approved  in  aerman  S&v.  ft  L.  Boc.  t.  Tull,  13S  Fed.  6,  69  C.  C.  A. 
1,  tenant  in  common  wbo  pnrehaBOa  entiia  intereHt  through  foieeloBnre 
not  bona  fide  parebaaor  where  ha  had  knowledge  of  frandnlent  pro- 
bate proeeedinge;  dissenting  opinion  in  Thomas  t.  Provident  Life  ate. 
Co.,  138  Fed.  371,  majority  holding  where  property  charged  with 
legacy  wag  sold,  and  proceeds  paid  to  legatee,  neither  she  nor  jndgment 
ereditor  of  reaidoary  legateea  can  object  to  mortgage  of  estate's 
landi  BKeented  withont  antkority  in  will. 

13  Wall.  626-631,  80  L.  «31,  COMMONWEALTH  v.  BODTWEU* 
Syl.  1  (Vn,  749).  MaudamuB — ^Payment  of  claim  after  time. 
Approved  in  Boiworth  v.  Shock,  118  Ey.  462,  81  B.  W.  241,  denying 
mandamaa  to  compel  treaanrei  to  pay  warrant  for  anditor's  clerk 
issued  pursuant  to  judgment,  where  appropriation  was  exhausted; 
Wilson  V.  Cox,  73  8.  C.  400,  63  B.  E.  613,  denying  mandamus  to  compel 
county  dispenser  to  open  dispensary  where  election  bad  decided  against 
dispensary. 

13  WaU.  631-568,  SO  L.  491,  8T0CKWELL  t.  UNITED  STATEa 

Syl.  2  (yn,'760).    When  debt  Ues. 

Approved  in  United  States  ▼.  Alcorn,  I4S  Fed.  1001,  tn  action  on 
proposal  bond  given  by  bidder  for  mail  contract  under  Comp.  St. 
1901,  p.  2095,  actual  damages  cannot  be  inquired  into. 

Syl.  4  (VII,  750).    Knowledge  of  one  partner  as  knowledge  of  all 

Approved  in  In  re  Hardie,  143  Fed.  609,  materially  false  statement 

by  one  partner  in  course  of  firm's  business  tor  purpose  of  obtaining 

credit  for  firm    bars  other  partner  from  right  to  discharge  in  bank- 

13  Wall.  568-380,  20  L.  707,  TWENTY  PEE  CENT  CASES. 

(VU,  752.)  Miscellaneous.  Cited  in  State  t.  Loecbner,  65  Nab. 
818,  91  N.  W.  875,  50  L.  B.  A.  915,  member  of  board  of  education  of 
school  district  in  city  is  ministerial  officer  within  Cr.  Code,  1  180, 
punishing  malfeBsanee  in  office. 

13  WaU.  603,  604,  20  L.  708,  HOME  ETC.  INS.  CO.  v.  BAETON. 
Syl.  1  (VII,  753).     Discretion  to  grant  or  refuse  new  trial. 
Approved  in  Newport  News  etc.  Electrio  Co.  t.  Yount,  130  Fed. 

690,  69  C.  C.  A.  363,  following  rule. 
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IS  Wall.  OOS-fllO,  20  L.  70»,  PAIGE  t.  BANSa 

S7I.  S  (Vn,  754).  AuigDment  ot  eopjrrigbt  forever— Effect  of 
«tatutoT7  limit. 

Approved  in  New  York  Life  Zu.  Co.  t.  Smith,  139  Aim.  30E>,  35 
So.  1006,  note  for  premiam  on  policy  Btipulatlng  for  ita  deduction 
from  poliej  if  it  beeomea  claim  is  not  isdebtedneBB  on  accoant  of 
policy  witbin  provision  for  extended  ininranee  for  face  of  policy  on 
payment  of  debt  within  thirty  days  of  lapse  ot  premiam. 


ByL  8  (Vn,  755).    Eqoitable  relief— Adequate  law  remedy. 

Approved  in  United  States  t.  Bitter  Boot  etc.  Co.,  133  Fed.  278, 
40  G.  C.  A.  6SS,  denying  equitable  Jnrisdiction  over  suit  by  United 
States  against  number  of  corporations  for  joint  trespasB  on  public 
lands  and  unlawful  cutting  of  timber  therefrom;  Golf  Bed  Cedar  Co. 
-v.  Crenahalw,  138  Ala.  141,  35  80.  51,  upholding  jurisdiction  over  suit 
by  tenants  in  common  against  eotenants  for  accounting  of  timber 
taken,  discovery  and  injunction  against  fatare  waste. 

Syl,  S  (Vn,  757).    Where  law  gives  complete  relief  no  equity. 

Approved  in  Ames  Bealty  Co.  v.  Big  Indian  etc.  Min.  Co.,  146  Fed. 
176,  in  federal  equity  suit  to  protect  water  rights  in  stream  against 
other  separate  appro priators,  all  of  whom  are  citizens  ot  different 
states  from  complainant,  court  may  entertain  cTosa-bill  setting  up 
priority,  irrespective  of  citizenship;  General  Elee.  Co,  t.  Westinghouse 
Elec.  k  Mfg.  Co.,  144  Fed.  406,  where  contract  for  manufacture  of 
goods  provided  for  liquidated  damages  at  half  of  sale  price  in  case 
«f  breach,  violation  thereof  not  enjoined;  American  Lighting  Co.  v. 
Public  Service  Corp.  134  Fed.  131,  refusing  to  punish  as  contempt  the 
disregard  of  restraining  order  issued  in  case  where  adequate  remedy 
at  law  existed;  American  Alkali  Co.  v.  Balom,  131  Fed.  50,  65  C.  C. 
A.  284,  subscriber  to  corporate  stock  may  plead  rescisaion  of  sale  for 
fraud  aa  defense  to  action  for  assessment  on  subscription. 

SyL  0  CVn,  757).    Defense  at  law  to  legal  demand  bars  equity. 

Approved  in  Scottish  ITnian  etc.  Ins.  Co.  v.  Bowland,  196  IT.  B. 
433,  40  L.  628,  25  Sup.  Ct.  345,  refusing  to  enjoin  prosecution  of  suits 
against  foreign  corporation  for  personal  property  taxes  on  ground  that 
corporation  is  not  personally  liable  therefor;  Dea  Koines  Life  Ins. 
Co.  V.  Seifert,  210  HI.  159,  71  N.  E.  350,  refusing  to  cancel  insurauce 
policy  because  of  false  statements  by  insured  in  application;  Seymour 
-Water  Co.  v.  Seymonr,  163  Fed.  127,  TO  N.  E.  516,  refusing  to  cancel 
contract  between  city  and  water  company  granting  latter  exclusive 
right  to  furnish  water  at  exorbitant  rate;  Security  Sav.  Bank  v. 
Carroll,  128  Iowa,  233,  103  N.  W.  3SD,  receipt  of  notice  from  treasurer 
«f  intent  to  assess  property  alleged  to  have  been  omitted  is  no  gronnd 
for  iBJuoetion  prior  to  time  fixed  for  hearing;  Lynch  *.  Unitod  States 
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18  OU.  145,  73  Pftc.  1097,  lefnalag  ftt  niit  of  govennunl,  to  cancel 
pftteDt  obtaiiied  b^  bribfliy  and  perjnrj  of  entryinmn  who  hni  lold 
to  bonn  llde  purchaser;  Johnun  t.  Swanke,  128  Wis.  73,  107  N.  W. 
482,  8  L.  B.  A.  (N.  S.)  1048,  maker  of  nan-nGgotiable  not*  proenred 
bj  fntnd  la  not  entitled  to  ita  cancellation  or  to  injunction  againav 
iti  transfer. 

13  WaU.  «e4-872,  SO  L.  032,  EX  FABTB  XUSSBLL. 

BjL  2  (Tn,  76S),    New  trial  after  receipt  of  appellate  mandate. 

ApproTed  In  Cliamblin  v.  BtM,  125  Iowa,  4SS,  101  N.  W.  15S,  88 
L.  B,  A.  128,  where  defendant  appealed  and  jadgment  was  afBrmed, 
and  it  waa  paid  on  ezeention,  defendant's  motion  for  new  trial  ok 
groond  of  new  endenee  made  within  atatntorj  period. 

13  Wall.  67B-738,  SO  L.  686,  WATSON  t.  JONES. 

SjrL  2  (Tn,  767).    Abatement — Identity  of  other  anit  pending. 

ApproTcd  in  In  re  Chandler,  13S  Fed.  803,  bankniptef  proceedinga 
are  still  pending  in  district  court  notwithstanding  diamiHaal  of 
petition  to  revoke  discbarge  so  aa  to  anthorize  order  restraining 
bankrupt's  arrest  while  canie  stands  on  review  in  eireait  court  of 
appeals;  Loewe  t.  Lawlor,  130  Fed.  634,  pendency  of  state  init  ia 
not  ground  for  abatement  of  federal  floit  to  recover  treble  damages 
nnder  Anti-tntst  Act,  I  7;  Uares  t.  Dillon,  80  Mont.  138,  75  Pae. 
067,  pendency  of  action  in  aapport  of  one  mining  claim  not  bar  to 
suit  in  support  of  another  claim. 

87I.  3  (Tn,  767).     Interfering  with  pOHiesaion  of  state  court. 

Approved  in  Cobe  v.  Bicketta,  111  Ho.  App.  110,  85  B.  W.  132, 
where,  after  suit  brought  in  federal  court  to  dissolve  loan  societ/, 
state  court  attempted  to  transfer  ita  jurisdiction  previouelf  attached 
in  similar  suit  to  federal  court,  which  assumed  jurisdiction,  decree 
of  sale  of  assets  not  eollaterall;  assailable  in  suit  on  society's  note. 

S7I.  10   (Tn,   771).     Beligioas  societies — Determination   of  ques- 
.  tiouB  of  discipline. 

Approved  in  Shaeffer  t.  Elee,  IDO  Ifd,  271,  SO  AtL  852,  members  of 
religious  aaciety  cannot  sue  to  restrain  trustees  from  changing 
language  of  service;  First  Presbjrterlan  Church  v.  Myers,  5  Okl.  S20, 
60  Pae.  74,  38  L.  B.  A.  687,  determining  whether  "call"  made  hj 
Presbyterian  church  is  propositioD  for  a  contract  efCective  only  on 
concurrency  of  presbytery. 

Explained  in  Hendryx  v.  People 'e  United  Church,  42  Wash.  340, 
84  Pac.  1125,  where  members  of  church  are  expelled  in  pursuanee  of 
frandulent  scheme  to  divert  property  from  its  original  purpose, 
axpelled  members  may  sue  to  protect  church  propertjr. 
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KotM  OB  n.  S.  B«porti,  U  WklL  M-84 

B«ligioiii   tocietiei — jadicial   review   i>f   de- 

Approv«d  in  UottIb  Bt  B&ptlst  Chnreli  t.  Dut,  67  B.  C.  341,  100  Am. 
St.  It«p.  727,  45  B.  £.  TS4,  m^joritf  of  memben  of  B^ptlit  church 
DULj',  at  rognlar  meeting  pioperlj  ealied,  diamla  pastor  without 
notice  or  trial  on  eharget;  Christian  Chnreli  t.  Chareh  of  Christ,  SIB 
Hi.  Sll,  76  H.  XL  705,  aignenda. 

(Vn,  766.)  UiBcelloDMnt.  Cited  la  Sniniier  ▼.  Hilford,  S14  HI 
Wt,  73  N.  E.  714,  axplalning  meaning  of  word  "jnriidiction." 


XC7  WALLACE. 


14  WaU.  44-69,  26  L.  SIS,  HENPEBBON'S  DIBTIIJ.ED  SFIBIT8. 

B7I.  t  CVH,  778).    Forfeitnrei— Subsequent  psTment  no  defensa. 

Approved  in  United  Btatea  ▼.  One  Dark  Bar  Horse,  130  Fed.  241, 
where  claimant  of  property  had  owned  it  for  aver  five  years  without 
suspicion  of  it*  iUeg^  importation,  proceeding  for  forfeiture  it 
barred;  Daniels  t.  Eomer,  13S  N.  C.  230,  51  B.  E.  096,  3  L.  B.  A. 
(N.  S.)  SS7,  upholding  Acts  Oen.  Assem.  1905,  e.  292,  )  9,  providing 
for  leixnie  and  sale  of  property  used  in  illegal  fishing, 

(Tn,  778.)  Miscellaneous.  Cited  in  Zjelgh  t.  Graen,  193  IT.  S.  88, 
101  Am.  St.  Bep.  606,  48  L.  627,  £4  Sup.  Ct.  390,  holding  of  Uen  on 
realty  not  denied  due  process  by  statute  providing  for  service  by  publi- 
eation  of  notice  of  pendency  in  tern  to  enforce  lien  of  pnreliaser  at  tax 

nle. 

14  Wall.  69-84,  20  L.  762,  CHKISTHAB  t.  B0SBELU 
Syl.  4  (Vn,  7B0).  Beqoisites  of  equitable  assignment. 
Approved  in  Weiss  ▼.  Gnllett,  18  Colo.  App.  128,  70  Pae.  444,  con- 
tract between  nine  owners  and  attorneys  to  pay  certain  sum  of  pur- 
chase money  of  mine  whan  sold  gives  no  right  of  action  by  attorneys 
against  pnrcbaser;  Beviere  v.  Chamblias,  120  Qa.  716,  48  B.  E.  123, 
unaccepted  cheek  is  not  assignment  of  money  to  credit  of  drawer. 

ByL  6  (Vn,  781).    Assignment — Agreement  to  pay  out  of  fund. 

Approved  in  Cogan  v.  Conover  Hfg.  Co.,  69  N.  J.  Eq.  364,  60  AtL 
411,  reafflrraiog  rule;  Long  v.  Farmers'  State  Bank,  147  Fed.  S63, 
where  debtor  agreed  to  carry  Insurance  on  stock  to  protect  bank's 
elsim,  assigning  insnrsnce  to  bank  as  collateral,  there  was  no  as- 
signment of  policies  in  prsesenti;  In  re  Cramond,  145  Fed.  977,  where 
paving  contractor  assigned  right  to  moneys  due  to  bank  to  obtain 
advances  Ut  complete  work,  bank  acquired  equitabla  lien  superior 
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U  Wall.  87-120  Notea  on  U.  8.  BeporU.  B6i 

to  prioritj  right  of  payment  given  bj  Bonkr.  Aet,  j  M  to  laborera; 
Johnaton  t.  Huff,  133  Fed.  706,  66  C.  C.  A.  534,  where  one  contrBcting 
to  board,  track  gang  agreed  with  mpply  firm  for  credit,  giving  it 
order  on  railroad  for  lunu  due  him,  which  was  Dot  to  be  preiented 
□nieu  he  fell  short  in  pajment*,  and  order  not  presented  till  one  day 
prior  to  petition  in  bankmptey,  it  waa  preference. 

S7I.  7  (VII,  7S2).    Anlgnment — Order  to  pay  ont  of  apecified  tnnd. 

Approved  in  Gillette  t.  Hurphy,  7  Okl.  lOS,  54  Pae.  417,  order  given 
by  ex-iberifl  to  creditors  on  county  for  warrants  due  from  it  t«  each 
sberifl  for  fees  is  equitable  assignment  of  aeconnt. 

14  WaU.  87-9S,  20  L.  832,  TBADEBS'  BANE  v.  CAMPBELL. 

Bjh  4  (VII,  784).     Bankruptcy— Preference    to    bank    setoff    of    de- 
Approved  in  Tomlinson  v.  Bank  of  Lexington,  145  Fed.  836,  where 

concern  had  agreement  with  bank  aa  to  overdrafts,  deposits  applied 

to  SDch  overdrafts  not  preferences  which  mast  be  surrendered  before 

bank  could  prove  notes  against  bankrupt's  estate. 

14  Wall.  98-109,  20  L.  804,  THE  THAMES. 

Syl.  8  (Vn,  785).    Dn^  of  carrier  to  hold  goods  for  consignees. 

Approved  in  Arkansas  etc.  By,  Co.  ▼.  German  Nat.  Bank,  77  Ark. 
487,  92  S.  W.  524,  following  rule;  diasentiug  opinion  in  Clsgg  v. 
Southern  By.  Co.,  135  N.  C.  156,  47  8.  E.  670,  majority  holding  where 
railroad  refused  to  deliver  fruit  to  owner  on  his  refusal  to  pay 
freight  in  excess  of  that  due,  and  before  discovery  of  error  fruit 
frozen,  fact  that  at  time  of  demand  bill  ef  lading  had  not  been  de- 
livered by  cousiguee  is  no  defense. 

Syl.  5  (Vn,  785).     BiU  of  lading— Title  to  goods. 

Approved  in  The  Nimrod,  141  Fed.  217,  where  owners  of  tng  eon- 
tractcd  for  repairs  in  name  of  company  under  which  tug  operated, 
but  there  waa  no  corporation  of  that  name,  owners  aa  individual 
could  sue  for  breach  of  contract;  General  Electric  Go.  v.  Southern 
By.,  72  8.  C.  254,  110  Am.  St.  Eep.  603,  51  S.  E.  698,  where  freight 
shipped  under  bill  of  lading  with  draft  attached,  bill  of  lading  run- 
ning to  order  of  shipper,  and  to  notifythird  party,  carrier  could  net 
deliver  without  bill  of  lading. 

14  Wall.  116120,  20  L.  787,  THE  BRIDGEPOET. 

Syl.  1  (vn,  786).    Collision — Deviation  from  usual  eonrae. 

Approved  in  The  Degamo,  150  Fed.  324,  moving  vessel  colliding 
with  moored  vessel  cannot  be  exonerated  on  ground  that  tugs  oob* 
trolled  movements  unleas  aucb  defense  ii  pleaded  and  proved. 
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SSS  NotM  on  U.  B.  Beporte.  U  WtlL  120-292 

14  Waa  UO-lSl.  20  L.  TBS,  ABUSTBONG  y.  UOBBILL. 

(Vn,  787.)    Hiseslluteou.    atad   in  King  t.  HmMeld,  ISO  EU. 
ST8,  arfneiido. 

14  WaU.  17O-1S0,  20  L.  822,  THE  SCOTIA. 


ApproTed  in  The  Kaiierin  Haria  Theresa,  140  Fed.  08,  iteamer  ii 
not  required  to  maintain  apMd  ao  low  ai  to  enable  her  to  KToid 
eoUieioa  without  other  TOieel  naTigattng  without  proper  lighta. 

87I.  8  (ytt,  790).    Law  goTeming  whether  act  tortious. 

Apipmved  in  In  re  Cljde  S.  8.  Co.,  134  Fed.  90,  upholding  admirsltj 
JurisdietiDn  otoi  enit  for  death  due  to  eollliion  on  high  mm,  where 
TocoverT  for  wroDgfnl  deatb  is  giren  bj  statutes  of  state  in  which 
both  veesels  belonged. 

Byh  S  CVn,  791).    Bulea  of  navigation  part  of  maritime  law. 

See  118  Am.  St.  Bep.  S72,  note. 
14  Wall.  199-E04,  £0  L.  873,  THE  ICEBBIUAa 

S7L  1  (Tn,  799).  Liability  (or  negligent  sailing  where  pilot 
aboard. 

Approved  in  The  Bobert  Biekmers,  181  Fed.  042,  veuel  liable  for 
damage  to  another  hj  drifting  tboagh  ancborage  chosen  hj  master 
of  ber  tug. 

14  WaU.  204-210,  20  L.  881,  THE  HABGT  AND  COOPEB. 

Sfl.  a  (Vn,  793).    Collision— Inevitable  accident  defined. 

Approved  In  New  York  etc.  8.  8.  Co.  ▼.  New  York  etc.  By.  Co.,  143 
Fed.  903,  defense  of  inevitable  accident  not  made  out  where  eoUlHion 
between  tag  and  steamer  cansed  by  floating  ice  which  was  not  seen 
because  of  absence  of  proper  lookout  on  tag. 

14  Wall.  244-2S2,  20  L.  797.    GIBSON  ▼.  WABDEN. 

8yL  3  (Vn,  794).    AssigDeoH  stand  in  place  of  bankrupt. 

Approved  in  8mith  v.  Au  Grea  Twp.  150  Fed.  204,  witness  may 
testify  after  death  of  bankrupt  to  admissions  made  by  bankrupt 
concerning  hb  estate  while  he  was  yet  owner  thereof;  Tatman  v. 
Humphrey,  1S4  Uasi.  362,  100  Am.  St.  Bep.  562,  68  N.  E  849,  OS 
L.  B.  A.  738,  in  ease  of  preference  by  way  of  unrecorded  ehattel 
mortgage,  transfer  dates  from  acquisition  of  possession  under  mort- 
gage. 

8yL  4   (Vn,  709).    Bankruptcy — Transfers  in  fraud  of  creditors. 

Approved  Id  In  le  Pease,  129  Fed.  490,  where  trust  eampany  throngh 
tt»  attorney,  who  also  represented  creditors  of  merchant  loaned  money 
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14  WftlL  2S2'3SS  H«tM  m  V.  a  Beportt.  ise 

on  ebattol  mortgage  on  Ui  ttoiik,  witb  wUeh  la  paid  attorne^'i 
elieuta,  and  nazt  day  eompanj  mIcI  stock  under  mortgage^  mortgag* 
waa  Toid  nnder  Bankr.  Act,  |   67e. 

14  WaU.  eS2-257,  H)  li.  887,  BOOK  T.  FATNE. 

87L  1  (TH,  790).  AdminiatratoTB— Parties— Suit  to  recover  dla- 
tribatire  ahare. 

Approved  in  O'Callaghan  t.  O'BrieD,  »9  U.  B.  101,  50  L.  107,  25 
8np,  Ct.  727,  deoTing  federal  jnriadiction  an  ground  of  diveraitjr  ef 
eitizenehlp,  over  biU  seeking  declaration  ol  noneziatenee  of  will 
and  nullity  of  ita  state  probate,  where  state  proceeding  to  conteat 
will  is  only  ancillary  to  original  proceeding. 

H  WalL  S70-278,  SO  I*  888,  THE  CATUaA. 

87I.  4  (vn,  70B).    Demnrrage  for  injnriea  eaused  by  eolliilDU. 

Approved  in  The  Uary  N.  Bonrke,  145  Fed.  Sll,  allowing  owner  of 
vessel  to  set  off,  against  coat  of  repairs,  demnrraga  beeanae  of  auDee- 
essary  delay  in  their  completion. 

14  Wall.  ES2-297,  20  L.  809,  CTTT  OF  LEXmOTON  t.  BUTLEB. 

Syl.  8  (Vn,  800).  Municipal  negotiable  aecnrities — Bona  fide  par- 
ehueis. 

Approved  in  In  re  Troy  ft  Cohoea  Shirt  Co.,  136  Fed.  433,  where 
•fflcers  of  eorpotation  di«w  note  payable  to  corporation's  order,  wfaieh 
tbey  indorsed  in  name  of  corporation  and  individually  and  delivered 
it  to  another  officer  for  use  of  firm  of  which  all  were  members,  and 
it  was  indorsed  in  firm  name,  knowledge  of  discounter  that  officers 
were   members  of  firm  not  notice  of  true  character  of  notes. 

14  Wall.  297-308,  20  L.  891,  BIOLEB  v.  WALLEB. 

SyL  1  (Vn,  803).    Deed  of  tmst  requiring  notice  of  sale. 

Approved  in  Chaee  v.  ICorse,  180  Haas.  561,  70  N.  E.  144,  faet 
that  notice  of  sale  under  power  in  mortgage,  and  sale  itself,  incloded 
land  not  mortgaged,  renders  sale  voidable  only;  Ifoore  v.  Dick,  187 
Uass.  211,  72  N.  E.  968,  applying  mie  where  deed  of  tmst  provided 
for  notice  of  sale  in  certain  paper  and  notice  given  in  another  paper. 

14  Wall  314-335,  SO  L.   852,  FBENCH   v.  SHOEMAKEB. 

Syl.  2  (Vn,  804).    Duress  to  avoid  contract. 

Approved  in  First  Nat,  Bank  v.  Sargent,  66  Neb,  601,  91  N.  W. 
597,  59  L.  B.  A.  296,  where  one  gave  bank  deed  to  land  as  security 
(or  debt,  and  debtor  being  broke  procnred  purchaser  at  good  price, 
but  bank  refused  to  consent  (o  sale,  unless  big  bonus  paid  it,  bonoa 
procured  under  duress. 
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fSr  Note*  on  V.  8.  Seporti.  14  WaU.  S30-408 

B7I.  3  (TH,  SOS).    Setting  krida  eontnet— nnkoelftl  dirtren. 

Approved  in  Bnrnei  t.  Bnrnei,  13S  Fed.  493,  lefniiiig  to  let  adds 
ngreement  for  diviaioa  of  itoek  In  eoiporstion  formed  oat  of  bn«i- 
UMi  of  decedent  where  decedent's  partoei  threatenod  to  adminiater 
eatato   aa   Barrivor   nnloM    corporation   foimed. 

14  Wall.  336-345,  20  L.  813,  THE  lAtTBA. 

87L  1  (Tn,  805).  Abandoned  Teaul  !■  dereltct 
Approved  in '  Tho  Uj^rtle  Tanuel,  146  Fed.  330,  wliera  vessel 
stranded  and  contract  made  for  floating  ber,  but  effort  onsnceeisfal 
and  the  waa  abandoned  bj  crew,  and  later  she  was  moved  off  hj 
bi^  wind  and  found  drifting  by  tog,  and  towed  to  port,  tug  en- 
titled to  baU  proceeds  for  salving  her  as  derelict. 

14  Wall.  87G-383,  SO  L.  8M,  INBUBANCE  COS.  v.  WEIDEa 

S7I.  1  (Vll,  S06).  Inanranee — Co^  of  original  bomod  Inventory 
ndmissible. 

Approved  In  Omnberg  v.  United  States,  14S  Fed.  H,  V7,  per- 
mitting nae  of  entries  in  ledger  showing  gross  amoant  of  invoices 
of  goods  sold  and  paTment*  made  thereon,  to  refresh  memory  of 
member  of  Arm,  where  ledger  posted  at  end  of  month;  United  Btatei 
T.  Ninety-nins  Diamonds,  139  Fed.  908,  2  L.  B.  A.  (N.  8.)  ISO,  con- 
atming  Comp.  Bt.  ISOl,  p.  1S95;  relating  to  false  etatementa  of  en- 
try of  merchandise;  St.  Lonis  etc.  By.  Co.  v.  White  8.  H.  Co.,  78 
Ark.  G,  93  B.  W.  60,  where,  on  issue  as  to  whether  telegram  sent, 
operator's  tsetimony  that  he  did  not  himself  eend  message,  bnt  that 
serviee  notation  marks  on  original  made  by  him  and  that  from 
■neb  memorandDm  he  knew  at  time  of  nnkipg  It  that  message  was 
sent,  is  admissible;  Meyers  v.  UcAllister,  04  Uinn.  SIS,  103  N.  W. 
565,  npholding  admission  of  list  of  parsonalty  Involving  nnmeroas 
items,  shown  to  be  eorrect  by  testimony  of  party  who  made  it, 
withoot  direct  proof  that  he  could  testify  to  details  independently 
of  list;  Manning  v.  School  District  No.  6,  124  Wis.  99,  108  N.  W. 
HI,  permitting  witneaa  to  refresh  memory  from  memorandum  made 
by  bim  at  time  of  occurrence  and  remembered  by  him  to  have  been 
than  known  to  be  eorrect,  though  be  has  no  present  recollection  of 
facts,  and  admitting  memorandum  in  evidence. 

U  Wall.  88S-402,  80  L.  840,  BANK  OF  BETHEL  ▼.  PAHQUIOQUB 

BANE. 

ByL  8  (Tn,  800).    Status  of  national  bank  In  hands  of  reeeivar. 

Approved  in  Qerard  t.  Duncan,  84  Miss.  785,  36  Bo.  1039,  W  L. 

B.  A.  461,  nates  and  solvent  endits  of  insolvent  stats  bank  passing 

to  assignee  by  general  assignment  before  February  1st  la  any  year 

are  taxable  in  hands  of  aasignea;    Fish  t.  Olln,  70  Tt.  1E5,  56  Atl. 

national  bank  msj  saa  at  Isw  la  own  name  in 
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■Ute  MDrta;  Hnir  t.  Citiseni'  Nat.  Bkuk,  89  Waah.  S8,  80  Pae. 
1007,  when  national  bank  went  into  Tolontarj  Uqoidatlon,  it  waa 
not  thereafter  reqnind  to  regiater  sntMaqnent  tranafor  ol  ita  stock 
and  to  ittue  new  atoek  to  transferee. 

S7I.  4  (Tn,  809).    Appointment  of  recelroi  doea  not  dluolTS  bank. 

Approved  in  Cogavell  v.  Second  National  Bank,  76  Conn.  E59, 
56  Atl.  577,  appointment  of  temporal;  receiver,  tbou2l>  orroneoaa, 
under  V.  S.  Bev.  St.,  f  S242,  is  not  (ground  for  revertal,  where  ap- 
pointment made  to  fill  vaeane;  caused  by  death. 

14  Wali.  402-40S,  20  L.  857,  O'DOWD  t,  BUSSELL. 
S7I.  8  (VII,  811).  Erroneons  date  on  writ  of  error  not  fataL 
Approved  in  In  re  HcCall,  14S  Fed.  903,  applying  rule  where  W> 
der  overrQlIng  application  for  rehearing  of  order  conflrming  bank- 
mpt'a  composition  wu  entered  on  jonrnal  for  October  10th,  which 
contained  filing  indorsement  of  ssme  date,  and  judge's  direction  to 
enter  order  was  dated  October  ISth. 

14  Wall.  406-418,  SO  li.  774,  THE  BTEAMEB  WEBB. 

6j\.  2  (Tn,  812).    Care  required  of  towing  tug. 

Approved  in  The  Britannia,  148  Fed.  407,  holding  tug  towing 
scows  at  fault  where  its  onljr  hawier  parted  thrice  and  scows  lost; 
The  Oeeanica,  144  Fed.  303,  where  steamer  towing  barge  broke  pro- 
peller and  cast  barge  loose,  so  that  it  drifted  against  pier,  barge  not 
in  fault  for  not  dropping  anchor  when  east  adrift;  The  W.  O.  Ita- 
son,  142  Fed.  916,  where  steamer  towed  b7  two  tugs  promptly  obeyed 
signals  of  leader,  but  stranded  against  ehannel,  burden  of  disproving 
negligence  is  on  tugs;  Barr  v.  Knickerbocker  etc.  Co.,  132  Fed.  249, 
65  C.  C.  A.  5S4,  where  vessel  being  towed  from  dock  up  channel  in 
calm  weather  stranded  after  going  few  lengths,  negligence  of  tng 
presumed;  The  W.  O.  Hason,  131  Fed.  636,  applying  mle  where 
steamer  in  tow  of  tngs  promptly  obeyed  signals  of  leader,  bnt  stranded 
against  ous  side  of  ehannel;  Williams  v,  Alaska  Commercial  Co.,  2 
Alaska  64,  where  tow-line  broke  outside  of  three-mile  limit  and  tow 
left  to  its  fate,  and  wrecked  on  shore,  where  decedent  'a  death  hap- 
pened, cause  of  action  accrued  in  Alaska. 

14  Wall.  419-433,  20  L.  748,  SUITE  v.  MASON. 

Byl,  4  (Vn,  814).  Bankruptcy— Pro eea dings  t«  recover  property 
conveyed. 

Approved  in  First  Nat.  Bank  v.  Chicago  Title  etc.  Co.,  I9S  U.  B. 
SSO,  49  L.  1054,  25  Sup.  Ct.  GB3,  no  appeal  lies  from  decree  of  bank- 
ruptcy eonrt  in  proceeding  begun  by  receiver's  petition  for  direc- 
tions respecting  sale  by  which  question  of  his  possession  decided, 
sale  decreed  and  rights  of  adverse  elaimanta  determined. 
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S5»  HotM  on  V.  8.  Beporu.  U  Wall.  434-191 

H  W«I1.  434-Ml,  80  L.  858,  MOWBT  t.  WHITNEy. 

SjL  1  (Vn,  815).  Suit  to  umnl  patent  hj  whom  brought 
ApproTAd  in  Allen  v.  Coniolidatad  Fruit  Jar  Co.,  14S  Fed.  049, 
denying  jurisdiction  over  nit  for  aecounting  far  proBts,  djimagei, 
or  roj^tie*  based  on  contract  granting  licenn  nnder  patent,  or  for 
cancellation  of  patent;  Eastern  ete.  Bag  Co.  t.  Continental  etc.  Bag 
Co.,  142  Fed.  511,  alleged  infringer  cannot  collaterally  attack  patent 
on  gionnd  that  patentee 'i  solicitor  contribated  subHtantial  part  of 
invention  and  embodied  it  in  application  after  patentee  had  made 
oath  to  aame;  Calcnlagraph  Co.  t.  Wilson,  132  Fed.  21,  validity  of 
patent  regalar  on  its  face  cannot  be  eoIlatsTally  attacked  on  ground 
that  flnal  fee  wai  aof  paid  within  d^  months  required  by  statute. 

SyL  t  (Tn,  816).  Equity  Jnrladletion  to  try  conflicting  elaimi  on 
patents. 

Approved  in  Boston  ate.  Power  Co.  ▼.  Eureka  Patents  Co.,  199 
Fed.  31,  where  Identity  of  patent  claimi  not  ahown,  court  cannot 
declare  later  patent  invalid  for  want  of  patentability. 


Syl.  2  (Tn,  817).    Trial— Prima  fade  case. 

Approved  in  Swift  v.  Johnson,  188  Fed.  875,  where  father  willfully 
abandoned  family,  evidence  that  prior  to  death,  son  said  that  if 
father  were  In  need  he  would  give  Um  somethiog,  does  not  warrant 
recovery  of  more  than  nominal  damaget  for  wrongful  death  of  son; 
Hinahan  v.  Qrand  Trunk  etc.  By.  Co.,  138  Fed.  45,  70  C.  C.  A.  463, 
holding  evidence  in  action  for  Injuries  to  passenger  by  derailment 
of  car  as  it  passed  over  defective  switch  prciented  question  for  jury; 
Chicago  ete.  By.  Co.  v.  Andrews,  130  Fed.  74,  64  C.  C.  A.  899,  apply- 
ing mle  Id  action  for  injuries  at  railroad  crossing  where  plaintiff's 
evidence  showed  culpable  negligence;  Qunn  v.  Union  B.  B.  Co.,  27 
B.  I.  827,  62  Atl.  121,  upholding  Oen.  Laws  1896,  e.  2S1,  )  11,  aa- 
thorizing  sapreme  court  to  direct  Judgment  without  further  trial  by 
jury. 

Syl.  4  (Vn,  819).    Proof  of  loss  of  first  aarvey  to  admit  second. 

Approved  fn  Brown  v.  Hsrkins,  131  Fed.  66,  65  C.  C.  A.  301,  refus- 
ing secondary  evidence  of  contents  of  record-book  on  proof  that 
it  had  been  taken  to  revenue  office  from  collector's  office,  and  that 
search  had  been  made  in  revenue  office  for  it. 


14  Wall.  434-401,  20  L.  722,  DIB8T  v.  HOBBia 

8yL  2  (Vn,  S22}.    Beview  of  evidence  as  to  weight  or  sufficiency. 

Approved  In  Coulter  v.  B.  F.  Thompson  Lamber  Co.,  142  Fed.  70S, 
eoort  cannot  isatmet   aa  to  which   das*  of  svidence   ii   preferred; 
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14  W«U.  491-939  NotM  on  U.  8.  B«porta.  BW 

J.  W.  Bishop  Co.  V.  Shelhone,  141  Fed.  618,  Applrlng  prineipla  ia 
action  for  wrongful  death;  Streeter  t.  SaniUr;  DUt.  of  Chieago, 
133  Fed.  126,  12S,  129,  06  C.  C.  A.  190,  in  ease  tried  to  court  wher* 
there  were  no  special  flndingi  nor  itipnlation  of  facta,  mling  in  re- 
queat  that  aa  matter  of  law  plaintiff  waa  entitled  to  recover  amonut 
claimed  ia  not  reviewable;  Paul  t.  Delaware  etc.  B.  Co^  130  Fed. 
9S5,  where  geneial  verdict  ii  rendered  only,  anch  mlinga  in  progreM 
of  trial  are  raviewabla  aa  are  preiented  by  bill  of  axeeptiona,  n  ap 
VMj  ariae  on  pleading*, 

U  Wall.  491-493,  SO  L.  723,  COLLTSB  ▼.  BIGOS. 
Byh  1  (Tn,  883).    Bedeinptlon  where  aale  for  leia  than  debt 
Approved  in  Dougherty  t.  Knbat,  67  Neb.  274,  93  H.  W.  819, 

mortgagee  may-  inrist  npon  tenant  In  common  radecming  only  to 

•stent  of  hia  intercat. 

14  Wall.  493-504,  20  I..  720,  UNITED  STATES  t.  POWELL 
By\.  1  (Yn,  823).  Bond  conditioned  to  comply  with  diatiUeiy  lawa. 
Approved  in  National  Surety  Co.  v.  United  States,  129  Fed.  72, 
63  C.  C.  A.  512,  letter  earrier'a  bond  for  parformanea  af  dutiea  aa 
Barrier  imposed  by  postal  laws  or  regnlations  of  department  blnda 
anretjr  for  discharge  of  dnty  of  collecting  lettera  to  ba  registered 
imposed  by  order  of  department  dnring  term  of  bond. 

14  Wall.  Sll-531,  20  L.  731,  QOBHAU  CO.  ▼.  WHITE.  • 

Syl.  1  cm,  824).    Patent  far  desigua. 

Approved  in  West  Disinfecting  Co.  v.  Frank,  14S  Fed.  389,  up- 
holding Taussig  patent  No.  33,633,  for  design  for  casing  for  disin- 
-  feetiDg  apparatus. 

Syl.  2  (Tn,  825).    Design  patents — What  protected. 

Approved  in  Qeneral  Oaslight  Co.  t.  Matchless  Ufg.  Co.,  129  Fed. 
138,  upholding  Hamphiey  design  patent  No,  35,481,  for  cluster  gaa 

Syl.  S  (Tn,  S2S).     Patents— When  designs  idenUeal. 

Approved  in  Baker  v.  Puritan  Pure  Food  Co.,  139  Fed.  088,  hold- 
ing label  need  as  trademark  infringed;  WilUama  Calk  Co.  v.  Never- 
alip  Mfg.  Co.,  136  Fed.  21S,  217,  holding  void  Willisma  dedgn  patent 
No.  29,793,  for  horseshoe  calk,  and  not  infringed. 

14  Wan.  531-535,  20  L.  738,  MOBQAN  t.  UNITED  STATES. 

Syl.  1  (Tn,  820).     Belief  for  government  official's  tort. 

Cited  in  Chriatie-Stieet  Com.  Co.  v.  United  SUtes,  129  F01).  907« 
arguendo. 
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<n  NotM  on  U.  6.  Beports.  14  WaU.  579-820 

U  Wan.  579806,  20  I*  779,  THE  DELAWABE. 

Bjl.  S  (Vn,  830),    Carriera  not  liable  whei«  gooda  not  deliveied. 

Approved  in  OaBtj  ▼.  Alaaka  etc.  S.  8.  Co.,  130  Fed.  274,  M  C. 
C  A.  517,  where,  at  time  of,  deliveiy  of  gooda  on  wharf  under  bill 
of  lading  proTiding  for  ihipment  on  certain  vdssel  then  at  port, 
owner  knew  ahip  wu  at  aes,  and  goods  never  delivered  to  ahip'a 
ofQcera,  vessel  not  anbjeet  to  maritime  lien  for  breach  of  contract. 
See  105  Am.  St.  Rep.  351,  note. 

Sjrl.  0  (VZI,  830).    Evidence  of  naage— UereantUe  eontraeta. 

Approved  in  Lillard  v.  Eentnekj  Diet.  etc.  Co.,  134  Fed.  174,  1S2, 
47  C.  C.  A.  74,  adioitting  evidence  of  eastom  to  abow  that  eontract  for 
4eliverj'  of  distiller;^  slop  at  distiller  'e  cattle-feeding  lot  contemplated 
that  lot  be  supplied  with  pens,  troughs  and  pipes;  Portland  etc.  Co.  v. 
British  etc.  Ina.  Co.,  130  Fed.  863,  65  C.  C.  A.  344,  refnaing  evidence  of 
custom  of  doing  busineaa  where  bill  of  lading  is  anambiguooe. 

Syl.  7  (Vn,  831).    Pnrol  evidence  inadmiasiUe  to  vary  writing. 

Approved  in  Conneetlent  Fire  Ine.  Co.  t.  Buchanan,  141  Fed.  889, 
Applying  mle  to  eonditiona  in  insurance  policy  relating  to  oae  and 
occupancy  of  building;  Bonan  v.  155,453  Feet  of  Lumber,  131  Fed. 
348,  340,  memorandum  delivered  by  carrier  to  master  of  barge  aftei 
lumber  loaded  thereon,  apparently  to  be  signed  by  consignee  as  re- 
ceipt, and  which  contained  incomplete  proviaioos  u  to  demurrage,  bnt 
was  nnaigned,  does  not  exclude  evidence  of  parol  agreement  with 
respect  thereto. 

14  WalL  607-613,  80  L.  756,  LEAST  v.  UNITED  STATES. 

Syl.  1  (VH,  831).     Charter-party  when  lease  of  vessel. 

Approved  in  Oolcar  S.  S.  Co.  v.  Tweedie  Trading  Co.,  146  Fed.  569, 
charter  of  vessel  at  monthly  hire  for  vessel  and  crew,  captain  ap- 
pointed by  owners  to  be  under  charterer's  orders,  is  demise  of  ship; 
Orimberg  r.  Columbia  Packers'  Aean.,  47  Or.  864,  E6S,  S3  Pac  196,  197, 
construing  ehaiter-party  giving  charterer  sole  use  of  vessel  except 
maater'a  cabin,  and  providing  that  no  goods  ahall  be  laden  except 
for  charterer,  ia  not  a  demise. 

14  Wall.  613-620,  SO  L.  745,  EBSEINE  v.  HOHNBACE. 

SyL  2  CVn,  833).    Process — Ministerial  ofBcer'a  liability. 

Approved  in  Bosh  v.  Buckley,  100  He.  320,  61  AU.  777,  70  L.  B.  A. 
464,  holding  magistrate  issuing  warrant  and  trying  ease  and  offleer 
serving  warrant  not*  liable  for  fala«  imprisonment  though  ordinanco 
violated  by  plaintiH  was  void. 
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14  WaU.  620-670  Notw  on  U.  8.  BsporU.  £6* 

14  Win.  620-653,  20  L.  860,  MOWBT  v.  WHITNEY. 

SjL  2  (Tn,  834).    Proeeu  pmtent. 

Approved  in  Johnson  v.  Fooi  Mfg.  Co.,  141  Fed.  84,  Johnson  patent 
No.  606,268,  for  proeeis  and  apparatiu  for  separating  eotton-seed  and 
hull!  from  fiber  is  valid  as  to  process  claim,  but  void  as  to  meehaniea) 

BjL  S  (YU,  834).    Patents— Constmetion  of  specifications. 

Distinguished  in  UniTersal  Bmih  Co.  t.  Sonn,  146  Fed.  520,  Mor- 
rison patflnt  No.  717,014,  claim  1  for  method  of  making  brashes,  is- 
infringed  b;  method  of  Bonn  patent  Mo.  791,510. 

Byt  8  (TI^  834).  Damages — ^Profits  of  infrin^r  of  improvement 
Approved  In  Brown  v.  Lanyon,  148  Fed.  839,  action  cannot  b» 
maintaiDed  for  sole  purpose  of  reeovering  profits  which  infringer  of 
patent  has  made;  New  York  Bank  Note  Co.  v.  Hamilton  Bank  Not* 
Co.,  180  N.  T.  2H,  73  N,  !E.  53,  where  press  manofactorer  having 
agreement  not  to  attach  certain  device  to  presses  already  sold,  did 
so  sell,  buyer  liable  for  difference  between  profits  made  from  use  of 
device  and  thoae  made  withoot  iL 

14  Wall.  658-661,  20  L.  896,  THE  KEY  CITY. 

Syl.  8  (Til,  838).  ConsoUdation  of  corporations — Purchaser  with- 
out notice. 

Bee  103  Am.  St  Bep.  557,  note. 

14  Wall.  661-670,  20  L.  757,  DELMA8  V.  MEECHANTS'  ItUTUAI. 
INSURANCE  Ca, 

Bjh  2  (yn,  839}.  Bute  statnte — Contract*— VioUtion  of  federat 
constitution. 

Ss*  97  Am.  St  Sep.  720,  not« 
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XV  WAUACE. 

15  W»n.  1-8,  21  L.  118,  POETLAND  CO.  t.  UWITED  STATBa 
S)-L  1  (Tn,  842).    Appeal  digmuaed  whaie  brief  not  in  torm. 
Approved  in  X^teh  ▼.  Bichudaon,  147  Fad.  196,  following  mla. 

15  WaU.  3-7,  21  L.  118,  DUBUQUE  ETC  E.  B.  CO.  v.  EICHMOND. 

87L  1  (Vn,  842).    Beeord  ihowing  federal  qaeitioa. 

Approved  in  Nntt  t.  Ennt,  200  U.  S.  19,  60  L.  862,  26  Sap.  Ct.  216, 
following  mle, 

15  Wall.  «-28,  21  L.  73,  DErTEB  t.  HALL. 

Sjrl,  8  (Tn,  843).    Lnnatie'a  powsr  of  attorney  U  Told. 

Approved  in  Wliite  t.  Hartln,  2  Alaska,  502,  where  reaidence  of 
f^irbsnka,  who  owned  property  there,  became  insane  and  wandered 
away,  there  ia  no  preiumption  of  intent  to  abandon  pOHseuory  claims 
on  public  lands;  Weber  t.  Delia  Moantain  Hin.  Co.,  11  Idaho,  27S,  81 
Pac.  934,  applying  principle  where  part  of  stock  of  eostrolling  member 
of  corporation  was  obtained  from  lanatie. 

Denied  in  Wolcott  ▼.  Conneetient  etc.  In*.  Co.,  137  Uicb.  313,  100 
N.  W.  571,  asaignment  of  contract  to  pnrehaae  land  by  inaaoe  person 
ia  voidabt*  only. 

IS  Wall.  36-51,  21  L.  107,  SMOOT'8  CASK 
Syl.  4  [Vn,  644.)     Befuaal  to  perform  contract  warranting  termina. 

Approved  in  HcBath  v.  Jones  Cotton  Co.,  I4S  Fed.  3S6,  where  eon- 
tract  called  for  delivery  of  goods  on  or  before  certain  date,  and  prior 
to  that  date  part  of  shipmeot  refused  as  not  up  to  contract,  purchaser 
could  not  refuse  further  offers  made  prior  to  date  esJIed  for  in  con- 
tract; Wells  V.  Hartford  Manilla  Co.,  76  Conn.  34,  55  Atl.  601,  where 
eoDtract  provided  for  certain  amoant  of  pulp  before  certain  time,  aa 
ordered,  and  for  some  time  no  orders  given,  and  later  purchaser 
telegraphed  that  no  shipments  be  made,  there  was  no  breach  war- 
TantiDg  seller's  rescission  and  suing  for  damages;  Swiger  v.  Hayman, 
SQ  W.  Ta.  126,  107  Am.  St.  Bep.  901,  48  S.  E.  840,  applying  rule  where 
renunciation  of  contract  was  retracted  before  other  party  had  acted 
on  it;  Barker  etc.  Lumber  Co.  v.  Edward  Hinea  Lumber  Co.,  137 
Fed.  309,  arguendo. 

[663] 
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15  WtOL  51 H  NotsB  on  U.  B.  BeporU  6U 

IS  WaU  51-57,  21  L.  41,  EEABNET  t.  DENN. 

ByL  2  (Tn,  846).     ConelnaiTenflM  of  jndgmeDt  of  Ulegitim&Cj. 

Appioved  in  SorenBen  t,  Soreuen,  68  Nab.  406,  98  N.  W.  839, 
decTM  on  appointment  »f  administntor  that  mother  wu  not  de- 
cadent'a  wife  ii  not  eoncluaive  on  petition  for  distribntion,  wbera 
petitioner  wai  not  party  in  former  proeeedinge. 

15  Wall.  «3-67,  81  L.  43,  GEAT  v.  DAELINOTON. 
BjL  1  (VI^  847).  Advance  in  value  aa  gain  or  profit 
Approved  in  Mercer  v.  Baebanan,  13S  Fed.  SOS,  wbere  owner  of  itock 
in  maanfaetoring  corporation  conveyed  stoek  in  trust  to  pay  net 
income  to  grantor  for  life,  and  then  to  daughter  for  life,  and  after 
grantor's  death  company  lold  plant  for  fifty  per  cent  cash,  and  atock 
In  porehasing  company  eqaal  to  six  times  its  capital  atock,  which  was 
distribated  as  dividends,  dividend  was  not  net  income. 

IS  Wall.  75-77,  21  L.  63,  EH8KINE  v.  VAN  ABSDALE, 
8yL  8  (TU,  849).  Interest  on  illegal  tax  collected. 
Approved  in  Herald  v.  Sbanley,  146  Fed.  24,  aflirming  141  Fed.  4S0, 

following  rale. 

15  WaU.  77-B4,  21  L.  82,  THE  YOSEHITE  VALLET  CASE  (HUTCH- 
INaS  V.  LOW). 

8yl.  1  (Tn,  850).    Vested  rigbta  of  settler  on  pnblie  lands. 

Approved  in  Oregon  etc.  B.  B.  Co.  v.  Quigtey,  10  Idaho,  781,  80 
Pac.  403,  404,  construing  17  Stat.  612,  granting  railroad  right  of  way 
and  requiring  filing  of  map  of  definite  location;  Oraham  v.  Qreat  Falls 
etc.  Co.,  30  Mont.  402,  76  Pac  Sll,  81S,  preferential  right  given 
auceesefui  ulaimant  nnder  Comp.  St.  IBOl,  p.  1392,  was  not  vested 
right,  and  his  privilege  was  cut  off  by  26  Stat.  1098;  McDonald  v. 
Union  P.  By.  Co.,  70  Neb.  350,  97  N,  W,  441,  state  courts  cannot 
compel  conveyance  of  lands  subject  to  homestead  entry,  to  one  wbo 
baa  been  denied  privilege  of  making  sneh  entry  by  land  officials. 

Syl.  2  (Vn,  851).    Settler  acquires  vested  right,  when. 

Approved  in  Bassian-American  etc.  Co.  v.  United  States,  199  tT,  &.• 
578,  50  L.  316,  20  Sup.  Ct.  1S7,  all  rights  previously  acquired  under 
Comp.  St.  1901,  pp.  1467,  1468,  by  settlement  and  snrvey  of  public 
lands  in  Alaska,  were  terminated  by  President's  proclamation  reserv- 
ing land  in  question  for  fish  culture  station;  Wallace  v.  Adams,  143 
Fed.  724,  upholding  32  Stat.  641,  whereby  citizenship  court  created 
and  empowered  to  review  final  judgments  of  Tlnited  States  courts; 
United  States  v.  Oregon  etc.  B.  Co.,  133  Fed.  955,  railroad  grant  ex- 
empting land  granted,  reserved  or  pre-empted,  excluded  lands  upon 
whicb  pre-emption  filed  and  accepted  by  land  office  though  lands  not 
paid  for;  Oraham  v.  Great  Falls  etc.  Co.,  30  Mont.  400,  76  Pac.  810, 
preferential  right  given  successful  claimant  under  Comp.  St,  UOl, 
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S8S  HotM  on  U.  8.  BeporU.  IS  WaU.  94-100 

p.  1392,  WM  eat  off  hj  20  atat  1098;  Tegardon  t.  Le  Uaiehel,  129 
Fed.  490,  ar^endo. 

DistingQiBhed  in  ScMrratioiL  Bank  v.  Holit,  17  S.  Dak.  246,  05 
N.  W.  933,  70  L.  B.  A.  799,  whero  application  for  homeatead  i*a«  ic- 
tnrned  xinaeted  npon  and  applicant  sowed  part  of  land  and  mort- 
gaged crop,  and  another  made  homeitead  thereon  and  received  re- 
ceiver'i  eeitifieate  and  fornier  (tarted  contest,  latter  acquired  titla 

87L  S  (TH,  8S3}.    Officer's  ne^Mt  no  bar  to  individnal's  reeoverj. 

Approved  in  Smith  t.  Bonifer,  182  Fed.  891,  where  seleetioo  of  landa 
for  allotment  made  hj  Indian,  act  of  allotment  eommiSBionera  in 
wrongf  nll7  allotting  them  te  another  doea  not  cnt  off  heirs  of  person 
entitled. 

15  Wan.  94-105,  SI  L.  64,  CHESAPEAKE  ETC.  CANAL  CO.  t.  HILU 
S7L   2   (VIE,   253).    Contracts — Consideration   of   sarronnding  til- 


Approved  in  United  States  t.  Utah  etc.  Stage  Co.,  19B  V.  8.  423,  Sff 
L.  255,  26  Sup.  Ct.  60,  ineresss  tn  service  required  on  mail  ronte  as 
reinlt  of  eatabliBhrnsnt  of  new  distributing  station  amonnting  to  mora: 
than  three  handled  thoDssiDd  miles  of  additional  transfer  service' 
cannot  be  acquired  without  additional  eompensBtion;  American  Bond- 
ing Co.  V,  Fnsblo  Inv.  Co.,  ISO  fiVd.  27,  eonstming  lease  and  bond; 
United  States  etc.  Co.  t.  Board  of  Commrs.,  14S  Fed.  148,  eonstm- 
ing bond  to  Indemnif;  eonntf  for  loss  infFered  through  acts  of  pnblie 
depositorj;  Lnbrig  Coal  Co.  v.  Jones  etc  Co.,  141  Fed.  62E,  eonstm- 
ing contract  of  sale  of  coal  for  fntare  deliver^'  providing  for  furnish- 
ing of  proportionate  nnmber  of  cars  If  there  were  not  suffleient  ears; 
Ward  V.  Foley,  141  Fed.  365,  contract  b^  which  vendor  agrees  to 
■ell  his  Interest  in  three  hundred  and  twenty  seres  of  land  at  rat* 
of  tl4  per  acre  means  sale  of  interest  in  land  at  rate  of  (14  for 
each  acre  in  entire  tract;  Stadler  v.  Uisaouri  Siver  Power  Co.,  139 
Fad.  308,  coDctruing  Issh  of  lands  permitting  lessor  to  flood  land* 
by  means  of  dam  as  not  releasing  lessoi  from  damages  for  flooding 
other  lands  owned  by  plaintiff  and  not  mentioned  in  lease;  VoeaiioD 
Organ  Co.  v.  Wright,  137  Fed.  317,  eouHtruing  contract  for  Interest 
in  future  Inventions;  Armour  Packing  Co.  v.  Uetropolitao  Water  Co., 
130  Fed.  8SS,  OS  0.  C.  A.  335,  where  city  ordinance  granting  water 
franchiHe  provides  that  rates  shall  not  exceed  those  charged  in  ad- 
joining city  in  which  same  company  furnished  water,  it  did  not  include 
prices  charged  in  aueh  adjoining  eity  after  it  bad  bonght  out  corpora- 
tion'■  water  plant. 

8yL  3  (Tn,  854).  Qrant  of  water  at  will  pass  through  aperture. 
'  Approved  in  Oakland  Woolen  Co.  v.  Union  Qas  etc.  Co.,  101  Me. 
198,  210,  63  AU.  020,  construing  grant  of  right  to  take  water  from 
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dam  for  carrying  tm  tantiw;  biuln«u;  UoseogM  Mfg.  Go.  ▼.  Eagle 
«te.  UUb,  126  Ga.  224,  H  8.  E.  1034,  argaeiido. 

IS  WalL  111-128,  21  L.  IB,  UNITED  STATES  v.  SINQEB. 

87I.  4  (Vn,  856).    Datiei  covered  bj  official  boad. 

ApproTBd  in  United  Statei  t.  Kauhoe,  147  Fed.  186,  where  niretie* 
«a  postmaster'!  bond  were  given  exteosion  of  time  to  paf  liability 
by  inspector  on  condition  that  they  execute  note  for  amount  of  lia- 
bility, note  was  void;  National  Surety  Co.  v.  United  States,  129  Fed. 
72,  63  C.  C.  A,  512,  bond  of  letter-carrier  for  faithful  discharge  of 
duties  imposed  by  law  and  departmental  rules  binds  surety  to  faithful 
discharge  of  additional  duty  of  roeeiving  lettera  for  regiatration  im- 
posed by  departmental  older. 

IS  Wall.  131-140,  21  L.  66,  BOnLDZir  ▼.  ALEZANDEB. 

Syl.  8  (VH,  85S).    Judicial  inquiry  aa  to  expulsion  from  church. 

Sea  100  Am.  St.  Bep.  798,  note. 
15  WalL  146-151,  21  L.  121,  UAB8HALL  v.  VICKSBUBO. 

Syl.  1  (vn,  860),    Equity  doea  not  enforee  forfeiture. 

Approved  in  Brewster  v.  Lanyon  Zine  Co.,  140  Fed,  818,  eaneeling  oil 
and  gas  lease,  where  it  had  been  terminated  by  breach  of  covenant, 
but  Btill  appeared  of  record;  Duff  v.  Oillilsnd,  135  Fed.  585,  refusing 
to  cancel  contract  for  assignment  at  patent  in  consideration  of 
royalties  on  ground  of  breach  of  contract;  Wheeling  etc.  B.  B.  Co.  v. 
Town  of  Trisdelpbia,  63  W.  Va.  S20,  52  S.  E.  512,  enjoining  forfeiture 
cf  street  railway  franchise  where  municipal  officer*  are  acting  un- 
fairly in  forfeiture  proceedings. 

18  Wall.  151-165,  21  L.  123,  SHUTTB  v.  THOMPSON, 

SyL  2  (Vn,  861).    Waiver  of  statutory  right. 

Approved  in  Bhepard  v.  Barron,  194  U.  S.  567,  4S  L.  Il20,  S4  Sap. 
Ct.  737,  abutting  owners  who  petitioned  for  street  improvement  can- 
not object  that  front-foot  rule  denies  due  process  of  law;  Mutual 
Life  Ins.  Co.  v.  Hill,  IBS  U.  S-  660,  48  L.  704,  24  Sup.  Ct.  528,  declara- 
tion in  policy  that  it  is  to  be  construed  according  to  New  York  laws 
does  not  make  controlling  New  York  law  relsting  to  notice  of  for- 
feiture for  nonpayment  of  premiums  where  policy  contains  stipulation 
as  to  notice;  Womaek  v.  Qross,  135  N.  C.  380,  47  S.  S.  465,  where 
objections  to  irregularities  in  taking  of  deposition  not  made  till  after 
trial  begun,  they  are  waived;  United  States  v.  IVreman,  5  Okl.  237, 
48  Pac  B8,  one  suing  in  territorial  district  court  for  money  paid  for 
land  on  which  entry  was  erroneously  allowed  and  afterward  canceled 
need  not  ahow  surrender  of  duplicate  receipt  and  execution  of  relin- 
quishment of  claims  to  land  as  provided  by  act  of  18S0;  Lone  v. 
Mutual  Life  Ins.  Co.,  33  Wash.  681,  74  Fac.  690,  where  insured  paid 
BO  premiums  for  over  twelve  years,  administrators  eonld  not  r 
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on  policy,  tkoagh  itatnto  provided  spkinst  forfeiture  for  nonpajmaiit 
uotiee  given  prior  to  day  when  premitun  payable. 

U  WkU.  l«e-177,  81  L.  112,  DUNCAN  v.  JATJDON. 

Sji  «  (Tn,  86iS),    Pledge  of  tmat  rtock— Notice. 

Approved  in  Btemfeta  v.  Watson,  139  Fed.  608,  applying  rale  to 
mortgage  of  trust  lands;  Ford  v.  Brown,  114  Tenn.  475,  88  S.  W.  1038, 
where  certificate  of  deposit  was  payable  to  one  m  "tmsUe,"  and  he 
wrongfully  indorsed  uune,  indorsee  was  chargeable  with  notice  of 
tmst  character;  dissenting  opinion  in  State  ▼.  Omaha  Nat.  Bank,  6S 
Neb.  015,  S3  N,  W.  339,  majority  holding  where  person  having  lawful 
cnstody  of  property  consents  to  its  receipt  or  disposition  by  another, 
guilty  intent  is  BBaeutial  element  of  eonveTsioiL 

Distinguished  in  Intsrstste  Nat,  Bank  v.  Clazton,  97  Tex.  378,  80 
8.  W.  607,  65  L.  S.  A.  820,  where  tmstee  deposits  cestni'i  money  in 
bank,  Utter  not  liable  for  his  misappropriation  thereof,  thoogb  it  knew 
lie  wu  violating  tnirt, 

15  WaU.  211-231,  21  L.  48,  0ELEICH8  v.  SPAIN. 

SyL  1  (Vn,  871).    Equity — Objection  of  adequacy  of  law  remedy. 

Approved  in  Iievi  t.  Mathews,  146  Fed.  164,  denying  federal  jniii- 
diction  over  offense,  where,  in  action  at  law  to  recover  money  doe  oa 
contract,  answer  alleges  fraud  in  procurement  of  contract. 

Distinguished  in  Sonthem  Pae.  B.  Co.  v.  United  States,  183  Fed. 
£55,  66  C.  C.  A.  581,  objection  to  jurisdiction  of  equity  on  ground 
«f  adequacy  of  remedy  at  law,  where  bill  shows  equity  jurisdiction  to 
grant  relief  sought,  and  court  has  Jurisdiction  over  subject  matter,  is 
waived,  if  not  taken  by  answer  to  merits. 

SyL  S  (Tn,  878).    Equity— Mnltiplicity  of  suits. 

Approved  in  Southern  Pac.  B.  Co.  v.  United  SUtea,  133  Fed.  656, 
€6  C.  C.  A.  581,  upholding  jurisdiction  over  suit  by  government 
against  railroad  and  others  to  determine  what  portion  of  lands  erron- 
eously patented  to  railroad  have  been  sold  to  bona  fide  purchaser,  and 
to  cancel  patents  to  lands  not  so  sold,  and  for  accounting  for  moneys 
received  for  lands  sold;  United  Cigarette  etc.  Co.  v.  Wright,  132 
Fed.  1&7,  bill  to  require  accounting  from  defendant  is  not  multifarious 
because  different  and  separate  transactions  growing  out  of  agency  are 
set  out,  and  discovery  and  accounting  demanded  as  to  each;  Mutual 
Life  Ins.  Co.  v.  Blair,  130  Fed.  S77,  upholding  equity  jurisdiction  over 
■nit  to  cancel  for  fraud,  insurance  policy  providing  that  on  insurer's 
death  settlement  should  be  made  by  issuance  of  annuity  policy  to  in- 
sured's wife,  annuity  payable  to  wife  or  her  children;  Baer  v.  Fidelity 
*  Deposit  Co.,  130  Fed.  98,  64  C.  C.  A.  428,  where  bond  to  secure  .de- 
posit as  condition  of  setting  aside  injunction  and  appointment  of  re- 
ceiver was  to  indemnify  against  damage  sustained  by  reason  of  de- 
posit, words  "as  court  might  determine"  meant  court  than  having 
jBiisdietion  of  eaMu 
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87L  t  (Vn,  8U).    Equitr  JDriidietion  ov«r  tnuta. 

Approved  in  Qeorge  t.  Wallace,  135  Fad.  802,  68  C.  C.  A.  40,  when 
awet>  of  imolvent  bank  placed  in  hands  of  tnutee  for  benefit  of 
another  bank  which  aainmed  debti  of  first,  holder  of  note  executed 
by  flnt  bank  as  part  of  acaamptioD  eontraet  «ould  ine  to  auert  pledge 
lien  without  flnt  redneing  claim  to  judgment. 

87].  8   (Ttr,   875].    Liability  on  injunction  bond. 

Approved  in  Sheeti  t.  Haji,  36  Ind.  App.  Ill,  112,  75  N.  E.  22,  eon- 
tractor  who  ia  admitted  aa  difendaat  in  niit  to  enjoin  eonntr  eom- 
miMionen  from  paying  him  moaej  or  completing  eontraet  ia  entitled 
to  benefit  of  injunction  bond. 

67I.  10  (Tn,  875).    Counsel  fee*  not  aQowed  on  injunction  bond. 

Approved  in  Frants  v.  Saj'lor,  12  Okl.  41,  42,  60  Pac  705,  following 
rule;  I^deberg  v.  Howard,  146  Fed.  470,  471,  attorney's  fees  ez- 
peoded  in  obtaining  dissolntion  of  injunction  not  proper  element  of 
damages  in  action  on  injunction  bond. 

15  WaU.  232-282,  21  L.  14a,  CABB  OF  THE  STATE  FBEIQHT  TAX 

87I.  6  (  VU,'  878).    Object  of  Congressional  regulation  of  commerce. 

Approved   in  Qlobe  Elevator  Co.  v.   Andrew,  144  Fed.    8B4,   Laws 

Wis.  1905,  p.  37,  e.  10,  aa  amended  in  IDOS,  providing  for  inspection 

and  grading  of  grain,  is  void  as  to  interatate  commerce. 

S7I.  6  (Vn,  878),     Transportation  Is  conatitnent  part  of  commerce. 

Approved  in  Furit  v.  Henderson,  1  OkL  303,  33  Fac  863,  holding 
void  Okl.  Btat.,  c  3,  art.  1,  providing  for  inspection  of  cattle  driven 
into  certain  county  and  providing  for  collection  of  certain  fees  per 

87I.  11  CVn,  S84).     SUte  Uz  on  corporate  franehiHes. 

Approved  in  New  York  v.  State  Board  of  Tax  Commn.,  100  V.  8. 
40,  lOG  Am.  St.  Sep.  701,  50  L.  76,  25  Sup.  Ct.  715,  New  York  special 
franchise  tax  does  not  impair  obligation  of  contract  bjr  which  stat* 
or  city  gmnted  right  to  conatmet  and  operate  street  reilwaj  in  eon- 
sideration  of  percentage  of  gross  earnings;  State  v.  Savage,  65 
Neb.  747,  01  N.  W.  721,  in  assessment  of  railroad  and  telegraph  prop- 
erties, board  of  equalization  should  inelude  value  of  franchises. 

87L  15  (VH,  885).  Exclusive  congressional  regulation  of  national 
commerce. 

Approved  in  Qlobe  Elevator  Co.  v.  Andrew,  144  Fed.  879,  883,  Laws 
Wis.  1905,  p.  37,  &  10,  as  amended  In  1006,  providing  fox  InspMtiott 
«nd  grading  of  grain,  is  void. 
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IS  WaU.  28i  299,  21  L.  164,  STATE  TAX  ON  BAILWAT  QB083 
BECEIPTS  (BEADING  B.  B.  CO.  v.  PENNSYLVANIA). 

8]rl.  1  (TH,  887).    What  is  regalfttioB  of  eommeree. 

Approved  in  Howard  t.  Dlinois  Central  Bj.  Co.,  148  Fed.  1001,  boM- 
tng  void  34  Stat.  232,  e.  3073,  making  carriers  liable  to  employees  for 
damages  bf  reason  of  negligence;  Noble  t.  Amoretti,  11  W70.  2S2,  71 
Pac.  881,  state  tax  on  stock  of  goods  licensed  Indian  trader,  located 
on  reeervatias,  is  not  regulation  of  commerce  with  Indians;  dissenting 
opinion  in  People  t.  Miller,  178  N.  T.  205,  70  N.  E.  47S,  earnings  of 
domestic  corporation,  whose  sole  business  is  transportation  of  products 
from  other  states  to  this  state,  and  rice  versa,  are  not  aubjeet  to 
fntnehiae  tax. 

^L  4  (Vn,  889).    State  ta^  on  imports  after  package  broken. 

Distinguished  In  Southern  Bj.  Co.  t,  Qieensboro  etc.  Coal  Co.,  134 
Tei,  08,  where  can  of  coal  shipped  from  one  state  into  another,  state 
railroad  eorporntioo  eommiasioa  cannot  order  railroad  to  place  them 
on  certain  tracks  for  unloading. 

87L  t  (TU,  891).  Stat*  tax  on  eorparmte  franchises. 
Approved  U  New  York  r.  State  Board  of  Tax  Coromrs.,  199  IT.  S. 
40,  105  Am.  St.  Bep.  701,  GO  L.  76,  25  Sup.  Ct.  715,  New  York  special 
franchise  tax  does  not  impair  obligation  of  contract  by  which  state 
or  titj  granted  right  to  eonstnct  and  operate  street  railwa;  in  con- 
sideration of  percentage  of  gross  earnings;  State  v.  Savage,  65  Neb. 
747,  91  N.  W.  721,  in  assessment  of  railroad  and  telegraph  properties, 
board  of  equalization  should  include  value  of  franchises. 

15   Wall.   300-328,    21   L.    179,    STATE   TAX   ON   FOBEIQN-HELD 
BONDS   (CLEVELAND  EXa  BAILBOAD  CO.  t.  PENNSYL- 
VANIA). 
SfL   2    (Vn,   892).    State's   taxing  power  limited   to   territorial 
jnrisdiction. 

Approved  in  Union  etc.  Transit  Co.  v,  Kentucky,  199  U.  B.  208,  204, 
50  L.  153,  20  Sup.  Ct.  36,  state  taxation  of  rolling  stock  of  domestie 
corporation  permanently  located  in  other  states  and  there  employed 
denies  due  process  of  law;  Qoodeite  t.  Lane,  13S  Fed.  594,  under  Ohi» 
St.  1S90,  g  2731,  taxing  all  property  in  state  and  all  moneys,  credits 
or  investments  in  stocks  or  otherwise  of  residenta,  where  trust  estate 
and  beneficiaries  were  both  outside  of  state,  estate  not  taxable  though 
trustee  resident  of  state  where  he  did  not  act  as  trustee  In  state; 
Bnek  v.  Beach,  164  Ind.  41,  108  Am.  St.  Bep.  272,  71  N.  E.  965,  where 
New  Yorker  loaned  money  in  Ohio  secured  by  mortgages  on  property 
there  situated,  and  notes  and  mortgages  were  kept  by  agent  in  Indiana, 
they  were  taxable  in  Indiana;  Metropolitan  Life  Ins,  Co.  v.  Board  of 
AsssMors,  115  La.  700,  39  So.  849,  arguendo. 
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Bjl.  3  (Vn,  893).    Lunits  of  atmte  Uxiog  powttr. 

Approved  in  Cantalra  t.  Coehrkn,  193  U.  S.  10,  48  Ii.  SftT,  84  Sap. 
CL  318,  opbolding  itate  tax  on  liquors  in  bonded  warehonM  under 
■tBtots  requiring  warehoniemeo  to  paj  tax,  and  giving  them  lien 
on  property  therefor;  State  r.  Western  Union  Tel.  Co.,  96  ICinn.  23, 
104  N.  W.  ST2,  upholding  Laws  190,  c  180,  p.  SSI,  proTiding  for 
taxation  of  tangible  and  intaogible  property  of  telegraph  eompaniea 
■itnated  in  etate,  as  syatem;  People  t.  Wells,  184  N.  Y.  279,  77  N.  E. 
20,  where  foreign  corporation  maintained  office  In  state  for  sale 
of  its  products,  which  are  sold  in  original  package,  and  t«ok  bfUs 
receivable,  which  are  held  in  state  until  maturitj  and  pioeeeda  le- 
mitted  to  home  office,  bills  are  taxable. 

SfL  fi  (Tn,  894).    Debts  taxable  at  situs  of  ereditor. 

Approved  in  Pennsylvania  etc.  Ins.  <3o.  v.  Ueyei,  197  U.  8.  416,  4ft 
Ii.  S15,  2S  Bnp.  Ct.  4S3,  canse  of  action  on  insarance  policy  iSBued 
by  foreign  company  arises  within  stnte  within  meaning  of  statute  relet- 
Ing  to  service  of  summons  on  foreign  eorporationa,  where  property  there 
situated  and  loss  was  adjustable  there;  Buek  v.  Beach,  164  Ind.  42,  SI, 
108  Am.  St.  Bep.  272,  71  N.  E.  965,  968,  where  New  Yorker  loaned 
money  in  Ohio,  secured  by  mortgtgei  on  property  there  situated,  and 
notes  and  mortagea  were  kept  by  agent  in  Indiana,  they  were  taxable 
in  Indiana;  Ststc  ex  rel.  Louisiana  Imp.  Co.  r.  Board  of  Assessors,  111 
La.  999,  36  So.  97,  monicipal  certificates  of  indebtedness  ore  not  sub- 
ject to  taxation;  Commonwealth  t,  Williams,  102  To.  785,  47  8.  X. 
S60,  under  Code  1S87,  §g  491,  492,  relating  to  BBsesHment  of  personalty, 
shares  of  stock  are  located  at  domicile  of  creditor,  though  evidence 
of  same  be  without  jurisdiction  of  court. 

ByL  S  (Vn,  896).    St«te  tax  on  bonds  held  by  nonresident. 

Qualified  in  State  v.  Fidelity  etc.  Co.,  35  Tex.  Civ.  218,  80  6.  W.  54T, 
municipal  securities  deposited  by  foreign  corporation  in  accordance 
with  stats  statute  are  taxable  in  state. 

Byl.  9  (VU,  897).    Taxation  of  mortgage  held  by  nonresident. 

Approved  in  Adams  t.  Colonial  etc.  Uortg.  Co.,  82  Uiss.  397, 100  Am. 
St.  Bep.  633,  31  So.  630;  loan  made  by  nonresident  is  not  taxable  in 
state  though  negotiations  for  it  msde  in  State,  and  it  is  secured  by 
mortgage  on  land  In  state. 

IB  Wall.  328-337,  61  L.  3S,  POWLEB  t.  BAPLET. 

(Vn,  898.)  UiBcellaneon*.  Cited  in  State  ex  reL  Loalsiana  Imp. 
Co.,  T.  Board  of  Assessors,  111  La.  09S,  36  So.  96,  discussing  aitus  of 
bonds  for  parposes  of  taxation. 

15  WaU.  337-355,  81  L.  89,  UNITED  STATES  ▼.  THOMAa 
SyL  7  (Vn,  900).  Liability  on  bond  of  public  depository. 
Approved  in  Johnson  v.  Fleming,  116  Ey.  6S2,  50  S.  W.  8SS,  where 

MBTt  baa  failed  to  Hlect  bank  as  depository,  comnussioner  is  liable 
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SfL  >  (VH,  901).    Official  bond*— Moneys  taken  b;  public  enemy. 

Diattnguithed  in  Van  Trees  t.  Territory,  7  OkL  363,  369,  64  Pac 
4BS,  500,  fact  that  eonoty  moneya  deposited  in  solvent  bank  which 
•ubsequently  failed,  lesnlting  in  loss  to  county  without  fault  of 
treaauTBT,  is  no  defense  to  action  on  bond. 

15  WalL  855-373,  21  L.  170,  OEAND  CHUTE  t,  WINEQAB. 

8yL  1  (VU,  903).     Direction  of  verdict. 

Approved  In  Onnn  v.  Union  B.  B.  Co.,  S7  B.  L  SES,  68  Atl,  ISO, 
upholding  Qen.  Laws  1S96,  e.  251,  §  11,  anthoriziug  aupreme  court  to 
direct  judgment  without  further  trial  by  jury. 

15  WalL  373-377,  21  L.  174,  GBAND  CHUTE  v.  WINEQAB. 

ByL  1  (Vn,  005).    When  party  deprived  of  jury. 

Approved  in  Ames  Bealty  Co.  v.  Big  Indian  Min.  Co.,  140  Fed.  178, 
Civ.  Code  ICont.,  §  1891,  providing  that  in  actions  for  protection  of 
water  rights  all  parties  who  divert  water  from  same  stream  may  be 
made  parties  and  court  may  settle  rights  of  all,  is  enforceable  in 
federal  equity  court;  General  Elec.  Co.  v.  Westicghouse  Elec.  t  Mfg. 
Co.,  144  Fed.  466,  refusing  to  restrain  violation  of  contract  for  man- 
ufacture and  sale  of  goods  which  provides  for  payment  of  fifty  per 
«ent  of  regular  sale  price  as  liquidated  damages  in  case  of  breach; 
Allen  T.  Myers,  1  Alaska,  117,  denying  equity  jurisdiction  over 
suit  to  quiet  title  after  applicant  for  patent  has  initiated  proceedings 
Id  land  office;  American  Lighting  Co.  v.  Public  Service  Corp.,  134 
Fed.  131,  refusing  to  punish  as  contempt  violation  of  restraining  order 
against   violation   of   lighting  eootract. 

Syl.  2   (VH,  005),     Adequacy  of  law  remedy— It estraining  suit  on 

Approved  in  Scottish  Union  etc.  Ins.  Co.  ▼.  Bowland,  106  U.  8.  633, 
49  L.  628,  S5  Bnp.  Ct.  345,  refusing  to  enjoin  prosecution  of  suits 
against  foreign  corporation  for  recovery  of  personal  property  taxes, 
on  ground  that  eorporation  is  not  personally  liable  therefor;  Glenn  v. 
West,  103  Va.  524,  49  S.  E.  672,  holder  of  equitable  title,  out  of  posses- 
sion, eannot  sue  to  qniet  title  possessor  under  tax  title,  between  whom 
and  himself  there  is  no  privity;  dissenting  opinion  in  Barnes  v.  Newton, 
S  OkL  468,  400,  49  Pac.  1080,  1081,  majority  holding  successful  party 
in  contest  before  Land  Department  may  enjoin  adversary  from  further 
interfering  with  his  possession, 

Distingniahed  In  Bitterhoff  v.  Puget  Sound  Nat.  Bank,  37  Wash.  82, 
107  Am.  St.  fiep.  791,  79  Pac.  602,  refusing  to  restrain  collection  of 
■ote  «r  to  declare  it  void  where  complainant  alleges  it  i»  forged. 
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15  Wall.  3T7-37B,  21  L.  176,  KIUBALL  t.  WEST. 

Sjl.  2  (Tn,  907).    BMciaiion  of  executed  sale. 

Approved  in  Lfnch  ▼.  United  States,  13  OkL  149,  73  Pae.  1097,  n- 
foBiug  to  cancel  land  patent  for  fraud  in  procnrement  where  govem- 
nent  not  injured. 

Syl.  S  (VH,  907).     BeaciMion— Compensation  for  defeetire  title. 

Approved  in  Eentncky  Distilleries  etc.  Co.  t.  Blnntou,  149  Fed. 
41,  decreeing  specific  performance  nhere  slight  defects  in  title  !•• 
moved  before  decree. 

10  Wall.  384-387,  21  L.  131,  EX  PASTE  SOBEBT& 
S7L  1  <VII,  908).    Bevocation  of  allowance  of  appeaL 
Approved  in  Maekensie  v.  Pease,  148  Ted.  744,  eirenit  eonrt  of 

■ppeali  may  vacate  order  allowing  appeal  inadvertently  entered. 

SyL  2  (Vn,  908).    Mandamus  to  hear  and  decide  new  trial. 

Approved  in  Barber  Asphalt  etc.  Co.  v,  Iforris,  132  FedL  954,  956, 
67  L.  B.  A.  761,  66  C.  C.  A.  65,  granting  mandamus  to  command 
circnit  jndge  to  vacate  order  staying  proceedings  pending  state  court 
appeal;  In  re  Dowd,  133  Fed.  751,  argnendo. 


Syl.  2  (Vll,  910).    Harden  of  proving  eontrlbntory  negligenes. 

Approved  in  Armour  v.  Carlos,  142  Fed.  722,  upholding  refusal  to 
direct  verdict  for  defendant  in  action  for  injuries  caused  by  collision 
between  two  tennu:  Wabash  By.  Co.  v.  De  Tar,  141  Fed.  934,  applying 
rule  to  Instructions  as  to  presumption  of  due  care  need  by  traveler 
injured  at  railroad  crossing;  The  Nellie,  730  Fed.  219,  applying  mle 
where  vessel  injured  by  submerged  pile  near  wharf;  Southern  Pac. 
Co.  V.  Tomlinsou,  4  Aris.  134,  33  Pac.  712,  applying  mle  in  action 
for  wrongful  death  at  railroad  crossing. 

Syl.  3  (Vn,  912).    Negligence — Care  required  of  infant. 

Approved  in  Unndhenke  v.  Oregon  City  Ufg.  Co.,  47  Or.  133,  81 
Pac  979,  1  11  B.  A.  (N.  B.)  278,  qnestion  whether  servant  of  im- 
mature years  assomed  risk  of  exposed  gearing  and  sUppeiy  floor  ia 
for  jnry;  Dubiver  v.  City  By.  Co.,  44  Or.  836,  74  Pac,  918,  applying 
mle  where  child  of  fifteen  years  injured  by  collision  between  street- 
ear  and  wagon  which  he  was  driving. 

15  WaU  410-486,  21  L.  198,  TIFFANT  T.  LUCAS. 

Syl.  1  (Vn,  914).    Sale  within  six  months  of  bankmptcy. 

Approved  in  Empire  SUte  Trust  Co.  v.  Fisher  Co.,  67  N.  J.  Eq. 
100,  S7  Atl.  507,  holding  company  executing  mortgage  t«  creditot 
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waa  not  InMlveut  at  time  of  iti  oxacatiad,  thongh  it  was  ftdjndged 
baakrapt  one  month  afterward. 

Sistingniehed  in  In  re  Paaae,  129  Fad.  4S1,  4S2,  where  tntt  eom- 
pany  tbroDgh  ite  attorney,  who  alBO  repreaented  Home  eiediton  of 
bankrupt,  made  loan  with  whieh  he  paid  lome  erediton,  including 
«lienti  of  attorney,  in  foil,  and  loan  was  aeeored  by  chattel  mortgage 
on  itock  nnder  which  lender  eold  it  mortgage  was  void  aa  preference. 

IS  Wall.  427-129,  El  L.  177,  GBAHAM  v.  NOBfON. 

Syl.  1  (Vn,  915).    Federal  mandamni  to  itate  officer. 

Approved  in  United  SUtei  ▼.  Norfolk  etc.  By.  Co.,  138  Fed.  891, 
denying  mandamni  at  init  of  shipper  to  compel  interstate  railroad 
to  make  eqnltabla  distribntion  of  can  aa  pel  contract. 

15  Wall  429-439,  21  L.  200,  CITT  OF  BICHMOfni  ▼.  B1£ITH. 

SyL  1   (Vn,  916).     Waiver  of  jury  in  eiTil  aetion. 

Approved  in  Swift  A  Co.  t.  Jonea,  14S  Fed.  494,  clrcnit  eonrt,  in 
action  at  law,  cannot  even  by  consent  of  partita  order  trial  before 
•pecial  master  anthorized  to  hear  and  paas  oa  issnea  of  faet  and  n- 
pert  findings  to  eonrt, 

15  WalL  439-44S,  El  L  224,  HANAUEB  t.  WOODEUFF. 

Syl.  1  (Vn,  SIC).  Consideration  for  note — Bonds  of  Confederate 
sUts. 

Approved  is  dissenting  opinion  in  Uonahan  v.  Monahan,  77  Tt. 
ISl,  59  Atl.  174,  70  L.  B.  A.  935,  majority  holding  complaint  seeking 
to  impress  securities  with  trust  and  alleging  that  they  were  taken 
in  defendant's  name  without  hie  knowledge  cannot  be  denied  re- 
lief beeause  securities  put  in  defendant's  name  to  avoid  taxation. 

19  Wall.  454-4S9,  21  L.  SH,  TDMLINSON  v.  JESSnP. 

SyL  4  (Vn,  918).     Charter  reservation  of  right  to  alter. 

Approved  in  Prewitt  ▼.  Beearity  etc  Ins.  Co.,  119  £y.  328,  S3  B. 
'  W.  613,  npboldiog  Ey,  St.  1003,  {  631,  providini;  for  revocation  of 
authority  of  foreign  inenranee  company  to  do  buHineas  in  state  if  it 
removes  suit  to  federal  court. 

Syl.  6  CVn,  919).    Charter  reservation — Bepeal  of  tax  exemption. 

Distinguished  in  Omaha  Water  Co.  v.  City  of  Omaha,  147  Fed.  6, 
-where  eity  eentraetoi  for  eonstmction  and  operation  of  waterworka 
for  term,  and  ordinance  fixed  ma^mum  rate*,  It  conld  not  reduce 
specified  rates. 
IS  Wall.  460-470,  21  L.  189,  TOMLINSON  v.  BBANCH. 

SyL  1   (VQ,  920).    Privileges  on  consolidation  of  corporations. 

Distinguished  in  Jones  v,  Uissouri-Edison  Flee.  Co.,  144  Fed.  775, 
776,  where  holders  of  majority  ef  stoek  of  corporation,  against  pro- 
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tut  of  ownen  of  msjOTit?  of  prefened  stock,  eonsolidated  with 
eorporation  whose  stock  wms  owned  by  majority,  and  ratio  of  pre- 
ferred stock  to  assets  s«  thwet^  reduced,  minori^  eonld  attack 
consolidation  for  frsad. 

Byt  2  (TU,  921).    Tax  axemptlon— Consolidation  of  corporations. 

Approred  in  Lee  t.  Atlaatie  et«.  B.  Co.,  ISO  Fed.  7B0,  where  Tir- 
ginia  railroad  was  eoiiHolidated  and  merged  with  another  under  agree- 
ment providing  that-  stock  of  latter  canceled  and  atoek  of  former 
Issoed  in  its  plaee,  agreement  was  merger  and  not  conaoUdation. 

15  Wall.  471-477,  SI  L.  58,  PBOUT  t.  BOBT. 
Syl.  8  (Vn,  924).    Be-eBtT7  hj  land  for  nonpayniflnt  «f  rent. 
Approved  in  Ameiieon  Bonding  Co.  t.  Pueblo  Inv,  Go.,  150  Fed.  SI, 


15  WalL  478-499,  21  L.  98,  UILLEB  t.  BTATE. 

87I.  4  {Vll,  9S5).    Beserred  power  to  alter  eorporat*  charter. 

Approved  in  McEee  r.  Cbantaaqaa  Assembly,  130  Fed.  540,  65  C. 
C.  A.  8,  npholding  aet  consolidating  eorporatiani  whose  management 
has  been  in  board  of  trnstees  of  one  of  them. 


Syl.  S   (Tn,  926).    Bight  of  flsbery  aabjeet  of  ownership. 

Approved  in  De  WUt  v.  Bisiell,  77  Conn.  53fl,  00  AtL  144,  60  L. 
B,  A.  933,  where  in  natural  nae  of  miJlpond  it  is  necessary  in  sum- 
mer to  draw  water  so  that  portions  of  bottom  are  exposed,  pur- 
chasers of  property  near  pend  eannot  object  to  taeh  use  on  accoant 
of  odors. 

Syl.  6  (Vll,  927).    Amblguops  grants  eonstmed  in  favor  of  public. 

Approved  in  Knozville  Water  Co.  ▼.  Enozville,  200  U.  S.  34,  BO 
L.  359,  26  Sup.  Ct.  227,  municipal  grant  of  waterworks  franchise  does 
not  devest  city  of  power  to  eonatract  own  system;  Uiunesota  Canal 
etc  Co.  V.  Koochiching  Co.,  97  Minn.  435,  107  N.  W.  407,  in  pro- 
eeedings  to  condemn  private  property  all  reasonable  doubts  as  to  au- 
thority are  resolved  in  favor  of  land  owner. 

Syl.  7  (VII,  927).    Bight  to  regulate  flsheries. 

Approved  in  People  v,  Bootman,  180  N.  Y.  9,  72  N.  E.  507,  uphold- 
ing power  of  state  to  make  possession  of  imported  game  ualawfnL 
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15  W»U.  5E4-SSS,  SI  L.  206,  THE  NTTBO-GLTCEBIirE:  CASE. 
Bjl.  8  {Vn,  9S9).    PiMDrnpUon  u  to  carrier'!  knowledge  of  paek- 

Appioved  in  Clark  ▼.  HiMonri  ete.  Bj.  Co.,  179  Mo.  M,  77  S.  V. 
890,  common  carrier  ia  not  cbargeable  with  notice  that  Tezaa  cattle 
earried  by  it  ate  dangerona  and  vleioni  and  liable  to  injuM  aarrant*. 

Sj'L  S  (Tn,  029).  Neijigent  handling  hj  earrier—KnowIedge  ot 
eontenta. 

Approved  in  SUiUi  ▼.  Bentter,  US  Mich.  59,  106  Am.  8t.  Bep. 
3S4,  07  H.  W.  158,  68  L.  B.  A.  743,  purchaser  of  bogi  from  dealer, 
who  bought  and  aold  them  to  kim  without  knowledge  of  their  dia- 
•aeed  condition,  may  recover  of  original  aaller  for  death  of  own  hoga 
which  he  placed  with  diaeaaed  onea. 

Bjl.  i  (vii,  930).    Injuj  to  paaaenger  prima  facie  negligenea. 

See  113  Am.  St.  Bep.  088,  note. 

Syl,  6    (TH,  OSO).    Burden  of  proving  BOgligeneft. 

Approved  In  Greeley  v.  Foiter,  32  Colo.  209,  7S  Pae.  SS8,  no  pre- 
■nmption  of  negligence  arisee  from  accident  to  city  employee  ex- 
cavating trench  in  atreet;  Chicago  etc  B.  B.  Co.  v.  Beilly,  212  Hi. 
511,  103  Am.  St.  Bep.  243,  72  N.  E,  455,  where  one  itanding  at  eroea- 
ing  ia  injured  by  aeantling  projecting  from  paseing  flat-car,  negli- 
genea of  railroad  not  preanmed;  Eaet  Tennenee  etc.  B.  B.  Co.  t. 
Lindamood,  III  Tenn.  463,  78  B.  W.  100,  applring  rule  in  action  for 
Injuriei  to  brakeman  cauied  by  alleged  defecta  ia  brakea.  See  113 
Am.  St.  Sep.  1005,  note. 

Syl.  7  (Vn,  081).    Negligence— lleaanre  of  care  againet  accident. 

Approved  in  Southern  By.  Co.  v.  Chatman,  1S4  Ga.  1036,  53  8.  E. 
807,  determining  liability  of  railroad  for  accident  at  itreet  croeeing; 
Johneon  v.  Union  Pae.  Coal  Co.,  28  Utah,  SI,  76  Pae.  1090,  67  L.  B. 
A.  506,  employer  boilding  track  in  mine  ahaft  who  lowers  rails  with- 
out faatcning  them  to  car  M  that  one  fell  over  aide  and  injured 
employee  working  at  bottom,  is  liable,  tn  absence  of  proof,  that  mode 
ot  work  was  aa  aafe  aa  mode  in  general  use;  Globe  Nav.  Co.  t.  Mary- 
land Casualty  Co.,  80  Wash.  SOS,  81  Pae.  829,  where  mrety  agreed 
to  indemnify  veeeel  owners  against  damages  for  injariea  suffered 
by  employees  through  owner's  negligence,  and  judgment  against  own- 
ers was  based  on  failure  to  supply  medical  assistance,  surety  eouM 
not  aet  up  ignorance  of  facts  exempting  It  from  liability  where  it 
had  copy  of  complaint  in  auit. 

10  WftU.  647-649,  21  L.  281,  HANNEWINKLB  v.  QEOBOETOWN. 

Syl.  1  (Tn,  032).    Beatraining  collectioD  of  illegal  tax. 

Approved  in  Devine  v.  Loa  Angelea,  208  U.  8.  335,  SO  Ii.  1054,  84 
Sup.  CL  0S8,  Torbal  asaertions  of  ownerakip  do  ut  eenatitute  cloud 
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OB  title,  *riiieh  MpAtj  irin  remoT«;  minob  life  loa.  Oo.  t.  NBwman, 
141  Fed.  4S1,  denying  power  of  federal  eqaity  eonrt  to  enjoin  eol' 
lection  of  state  tuc  on  ground  of  it*  lUeg&litj,  though  neli  power  !• 
conferred  in  state  eourta. 

Bjrl.  8  (Vn,  938).    aoud  on  title— Told  tax  sale. 

Approved  In  Aebbnni  v.  QraTes,  149  Fed.  S7^  lafnsing  to  cancel 
deed  void  on  ita  face  aa  eload  on  title. 

15  Wall.  S49-5S8,  SI  L.  832,  BIGOIN  t.  MAGTUBB. 

Sjh  1   (Vn,  933).    Contract  liability  provable  in  baukruptey. 

Approved  in  In  re  Ellis,  143  Fed.  108,  aubcontraetor  haa  no  proT- 
able  claim  against  contractor  under  Banki.  Act.,  e,  S41,  I  59b,  for 
work  for  which  contractor  has  not  been  paid  bj  owner,  where  eon- 
tract  provides  that  contractor's  liability  does  not  accrue  till  con- 
traetor  paid;  In  re  Pettingill,  137  Fed.  146,  claim  based  on  liability 
et  bankrupt  on  guaranty  executed  by  him  of  payment  by  corporation 
of  certain  rate  of  dividends  on  stock  held  by  another  is  not  provable 
debt  as  to  dividends  not  due  at  time  of  bankruptcy;  Conklin  t. 
United  States  Shipbuilding  Co.,  136  Fed.  lOOS,  sarety  on  bond  of 
insolvent  corporation  haa  no  claim  provable  as  debt  in  insolvency 
proceedings  against  corporation  merely  because  of  pendency  of  suit 
on  bond;  Dight  v.  Chapman,  44  Or.  272,  75  Pae.  587,  65  L.  B.  A.  T93, 
where  there  was  decree  establishing  indebtedness  of  corporation  and 
awarding  recovery  against  it  for  that  amount  and  against  atockhold- 
cie  for  their  proportion  of  capital  stock,  decree  as  against  nonresident 
stockholder  not  party  to  snit,  made  liability  debt  provable  en  his 
subsequent  bankmptqr, 

15  Wall.  B58-S55,  81  L.  60.    FEOW  t,  DE  LA  TEQA. 
Syl.  1   (VI^  935).    Decree  against  one  Joint  defendant  pending 

Approved  In  First  Baptist  Church  v.  Harper,  191  Mass.  210,  77  H. 
EL  781,  where,  nnder  B.  Laws,  e.  182,  {{  6-10,  certain  defendants  to 
bill  to  quiet  title  failed  to  appear  and  no  interlocutory  decree  taking 
bill  pro  confesse  was  ordered  ease  not  ready  for  final  disposition, 

15  Wall.  562-566,   21  L.   250,  YOUNO  v.   OODBE. 

Syl.  8  (Vn,  936).     Interest,  when  recoverable. 

Approved  In  Harding  v.  York  Knitting  Mills,  142  Fed.  229,  allows 
ing  interest  on  claim  for  goods  sold  on  definite  term  of  credit. 

15  Wall.  566-673,  21  L.  251,  POLICE  JUBY  v.  BBITTON. 

Syl.   1    (VII,  937).    Negotiable  refnodEng  securities. 

Approved  in  Glass  v.  Parish  of  Concordia,  113  La.  654,  87  So.  198, 
fallowing  rule. 
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SjL  2   (Tn,  D87}.    UnnieipalitiM  m»j  incur  debt*  tlttongli  eon- 

AppioTed  in  Lnther  v,  WhMler,  TS  8.  C  91,  6S  8.  E.  874,  whera 
Iawa  of  1m«  then  ona  thoniand  iiiliftbit»iits  nndar  mnnieipkl  moln' 
tion  gkTfl  note  for  monef  naad  tot  naaeaaaxj  pobUe  bnUdlng,  It  !■ 
invalid,  bnt  bolder  tMj  rseorar  of  town  Kmomt  ncolTOd  »nd  mod 
«■  money  had  and  roeeived. 

BfL  i  (VH,  037).  Itntiieipal  eontrnetf  ereatlng  4«bta  nibjeet  to 
«qiilUeL 

ApproTsd  is  UoTTiMn  w.  Anitin  Stato  Bank,  818  HL  4U,  104  Am. 
St.  B«p.  22S,  72  N.  E.  1113,  mnnieipal  wanants,  thoagb  negotiable 
in  form,  aro  not  within  mla  fnarding  eonunerdal  papar  Sm  hand* 
«f  bona  tide  parebaaer. 

SjL  S    (Vn,  D37),     lasnsnee  of  negotlabls  puilh  bonda. 
Cited  in   GlaM  v.  Pariah  WE  Coaeordia,  118  La.  HT,  87  Bo.  1S», 
arguendo. 

IS  Wan.  67S-580,  81  L.  820,  PABTBIDQE  v.  THE  IN8UBANCE  CO. 

BjL  1  (VH,  940).     Parol  to  incorporate  enatom  into  contraot. 

Appioved  in  Huding  r.-  Cargo  ate  of  Coal,  147  Fed.  Q7S,  provlaion 
in  eharter-partj  for  aUp  to  earry  coal,  "raaaal  to  ban  turn  in  load- 
ing," doe*  not  make  port  enatom  to  give  iteamen  ptefarenee  in  filling 
banken  part  of  eontraet,  where  enstom  unknown  to  parties;  LiUard 
▼.  Kentucky  DiatiUariea  etc  Co.,  134  Fed.  182,  87  C.  C.  A.  74,  ari- 
danea  of  cmtom  ia  admiiaible  to  ahow  that  eontraet  to  deliTer  dia- 
tUlerT-  alop  at  diatiller'a  cattla-f ceding  lot,  contemplated  complianco 
with  enstom  to  aoppljr  lot  with  pens  and  troagbi. 

Syl.  8  (VU,  HO).    State  mles  of  letoff  in  federal  eoorti. 

Diatingnisbed  is  Anglo- American  etc.  Co.  t.  Lombard,  132  Fed.  732, 
48  C.  C.  A.  8B,  in  federal  action  at  law  to  enforce  atoekholder'a  statu- 
tory liability  defendant  cannot  aet  off  indebtedness  from  corporation 

IS  Wall  580-5B1,  81  L.  288,  KUTUAL  LIFE  INS.  CO.  T.  TEBBT. 

SyL  4  (Vn,  941).    InatuaBce— Snicide  while  inaana. 

Approved  in  Knapp  t.  Order  of  Pondo,  88  Wash.  406,  79  Pac  211, 
bllowing  role. 

15  Wall.  810.884,  21  L.  812,  QUNN  ▼.  BABBT. 

SyL  a  (vn,  944).    Bamedies  aa  part  of  contract  obllgatioa. 

Approved  in  Ex  parte  Goldsmith,  88  B.  C.  S38,  47  8.  E.  9S7,  de- 
termining right  of  widow  in  balance  of  proceeds  of  mortgago  fore- 
aloaara  on  lands  which  they  had  abandoned  as  homa. 
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Bft  t  (Tn,  950).    Llabilitjr  af  principal  for  agent '■  acts. 

Approved  In  Arthnr  ▼.  Tezai  etc.  Ry.  Co.,  139  Fed.  131,  wher* 
railroad  gave  receipt  for  cotton  delivered  hy  plaintiff  to  indepen<]ent 
eompreii  company'  on  eompreu  receipt,  and  cotton  bumed  ■while  on 
eompresB  company's  platform,  railroad  Bot  liable  for  negligenea  of 
eompreia  company. 

8yL  t  (Vn,  951).    Haster  and  Hrrant — Contract  to  farnish  labor. 

DUtingniahed  in  KeUeher  v.  Schmidt  ft  Henry  Mfg.  Co.,  122  Iowa, 
038,  98  N.  W.  4S3,  whan  mannfaetnring  corporation  let  out  part  of 
woric  to  firm,  which  occnpied  part  of  corporation 'a  building  and  nsod 
ita  machinery,  bnt  controlled  ita  own  omployeei,  corporation  not  lia- 
ble for  injnriM  to  omployee  of  Arm.* 

IS  WaU.  664.671,  21  L.  846,  ME2CHANTS'  ETC.  INSUEANCB  CO. 
▼.  LYMAN. 

8^  S  CVn,  952).    Parol  to  ahow  prior  parol  inrarance  contract. 

Approved  in  Connectient  Fire  Ina.  Co.  t,  Buchanan,  141  FedL  S89, 
892,  applying  rale  where  policy  provided  for  cancellation  U  occu- 
pant* be  changed  or  use  be  changed,  and  u«e  of  bnilding  as  normal 
achool  bad  been  suspended  at  time  of  loss  and  new  school  tenant 
bad  not  taken  poseession. 

Syl.  6  (Vn,  BS2}.    Merger  of  prior  negotiations  in  writings. 

Approved  in  Yonog  v.  St.  Paul  otc.  In*.  Co.,  68  &  C  390,  47  S.  E. 
682,  following  rule;  Liverpool  etc.  Ins.  Co.  v.  Biehardaon  Lumber 
Co.,  11  OkL  S81,  601,  6»  Pae.  936,  943,  fact  that  local  and  state 
agents  examined  property  and  knew  ita  aituatioa  ia  no  waiver  of 
written  olansea  in  policy. 
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XVI  WALLACE. 


1«  Wmn.  !-«,  21  t.  491,  DAIE  v.  UKITBD  STATES. 

Bjl.  1   (TIE,  954).    Surety— Bond  to  be  ezeented  hj  otters. 

Approved  in  Cit^  of  Butte  t.  Cook,  SO  ICont.  95,  74  Pm.  W,  when 
namei  of  two  Rintiea  appear  In  body  of  bond,  which  li  rfgsed  "by 
one  only,  nretr  aigning  may  defend  on  ground  that  lUbilitj  wai 
eonditiened  on  eoenret^  atKnicg;  Bollini  t.  Ebbe,  IBS  N.  G.  146,  147, 
1S3,  50  8.  E.  579,  6B1,  where  aaretiea  In  gnBTdUn'i  bond  from  which 
penaltj  was  omitted,  gave  it  to  another  for  deliverT-,  and  when  flied 
penalty  wae  Inserted,  earetiea  ettopped  to  asBert  iti  invalidity;  Baker 
Conntf  ▼.  Hnntington,  46  Or.  288,  283,  79  Pae.  190,  191,  where  iher- 
Ut's  bond  did  not  ahow  aherilT'a  name  aa  principal  and  name  of  onljr 
one  of  aiz  aigning  anreties  appeared  In  hoAy,  and  entriea  oppoaite 
names  ahowed  thej  bad  signed  onl^  for  |7,000,  whereas  bond  called 
for  tlOjOOO,  niretiea  could  deny  aherlifa  want  of  anthori^  to  deliver 
bond. 

87I.  8  (Vn,  958).    Estoppel — Conti«dletion  Injarlng  othert, 
I     Approved  in  Newman  v.  ScarboToagh,  116  La.  806,  40  Bo.  850,  wbere 
person  signs  guaranty  thinking  It  is  for  eleven  hundred  dollars,  when 
In  reality  it  ia  for  so  manj  thousands,  guaranty  is  binding  only  for 
eleven  hundred. 

16  Wall,  e-16,  81  U  878,  LTNBB  v.  ■WINTTEBAQO  COTINTT. 

(      Syl.  1  (vn,  956).    Special  tax  levy  for  eonithouae. 

I  Approved  In  Theia  v.  Commiaaioners  of  Washita  Co.,  t  Okl.  650, 
60  Pae.  608,  under  Stat.  1890,  where  eonnty  commissioners  are  au- 
thorized by  vote  of  people  to  construct  bridges  and  levy  tax  for  each 
purpose,  they  may  make  eontraet  therefor  and  issue  warrants  in  pay. 
ment  thereof  in  anticipation  of  fund. 

I      Syl.  4  (Tn,  958).     Absent  Judge  not  functus  officio. 

Approved  in  Watkins  v.  Mooney,  114  Ky.  656,  71  S.  W.  SfiS,  presi- 
dent of  boar^  of  aldermen  eannot  appoint  police  eoramissioner  while 
mayor  waa  absent  for  day  at  another  town  twenty-flve  milea  away, 

16  WaU.  36-130,  81  L.  3M,  SLAUOHTG^HOUBE  CASBa 

8yt  3  (Tn,  000).    Extent  of  police  power. 

Approved  in  Bland  v.  People,  38  Colo.  3£3,  105  Am.  St.  Sep.  80, 

TO  Fae.  360,  65  L.  B.  A.  424,  upholding  Lawa  1S99,  p.  176,  prohibitJig 

[5801 
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BM  »t  nnregistn'ed  docked  horaeaj  Stkte  ▼.  Bobb,  100  M«.  ISfl,  60 
Atl.  876,  npholding  eitj  ordinance  giving  exeluiiTe  privilege  of  col- 
lecting garbage  to  penoni  tpeeially  appointed;  Bqnire  T.  Tellier,  189 
UaH.  20,  102  Am.  St.  B«p.  322,  69  N.  E.  313,  upholding  8Ut.  1S03, 
p.  389,  providing  that  sale  of  itoek  goods  ii  void  u  to  creditors  an- 
less  inventorj  made  and  bnyer  notify  ereditota;  O'Neil  v.  State,  115 
Tenn.  444,  90  &  W.  631,  upholding  Acts  1901,  p.  IIS,  prohibiting 
practice  of  medicine  withoat  license,  as  applied  to  one  who  diagnosed 
diseases  by  microseopie  examination  of  drop  of  blood  and  treated 
them  bj  electric  lights;  dissenting  opinion  in  Wright  v.  Hart,  188 
N.  T.  394,  75  K.  E.  413,  8  L.  B.  A.  (N.  S.)  33S,  majoritr  holding 
void  Lawa  1902,  p.  1249,  making  sale  of  stock  of  merchandise '  in 
balk,  frandolent  as  to  ereditora  unless  sellar  makes  inventory  flva 
dajs  prior  to  sals  and  buyer  notifies  creditors, 

S7I.  4   (Tn,  962).    Police  power  exdasive  in  states. 

Approved  in  Ex  parte  Dick,  141  Fed.  7,  where  government  has 
conveyed  lands  within  state  ceded  to  it  by  Indians,  and  lands  have  - 
passed  to  indivldnals  and  mnnicipality  of  state  formed  thereon,  they 
are  not  mbject  to  laws  against  introduction  of  liqnor  into  Indian 


Syl.  S  (Tn,  962).    Police  power^^laughter  monopoly. 

Approved  in  Leigh  v.  Qreen,  193  V.  B.  89,  101  Am.  St.  Sep.  606,  48 
L.  627,  24  Snp.  Ct.  390,  holder  of  lien  on  realty  not  denied  dne 
process  by  lack  of  personal  service  of  notice  of  proceeding  in  rem 
to  enforce  tax  sale  parchaaer'i  lien  whose  notice  is  given  by  publi- 
cation; Grainger  v.  Douglas  P»rk  Jockey  Clnb,  148  Fed.  621,  922,  523, 
529,  542,  npholding  Act  Ey.  March  26,  1906,  creating  state  racing 
commission  and  giving  it  ezclnsive  control  over  regulation  of  racing 
of  running  horses;  O'Beilly  De  Camara  v.  Brooke,  135  Fed.  388,  3S9, 
where  Spanish  subject  owned  perpetual  eiclusive  right  to  slaughter 
of  cattle  in  Havana  under  Spanish  grant,  franchise  was  private  prop- 
erty protected  by  Spanish  treaty;  State  v.  Bobb,  100  Ue.  138,  60 
Atl.  877,  upholding  municipal  ordinance  giving  exclusive  privilege 
of  collecting  garbage  to  persons  specially  appointed. 

Distinguished  is  White  t.  Holman,  44  Or.  184,  74  Pae.  934,  Laws 
1903,  p.  233,  creating  sailor's  boarding-bouse  commission  with  power 
to  license  or  reject  applicants,  does  not  aathorize  grant  of  btit  one 
license  so  as  to  create  monopoly. 

Syl.  7   (Vil,  964).     Involuntary  servitude  Includes  peonage. 

Approved  in  Clyatt  v.  United  States,  197  U.  S.  218,  49  h.  730,  25 
Sup.  Ct.  429,  upholding  Ber.  St.,  fS  1900,  5526,  prohibiting  peonago 
in  any  state  or  territory;  Ex  parte  Biggins,  134  Fed.  406,  407,  423, 
negro  in  charge  of  sheriff  who  is  taken  out  and  lynched  by  con- 
apiratort  because  of  his  race  ia  denied  rights  and  privileges  secured 
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by  eoiutitation:  Umted  Statu  ▼.  H<^re,  129  Fed.  034,  denying  fed- 
•rol  JDiiadictioii  to  pnnlab  eonspiraej  to  oppreaa  citizen  to  prevent 
his  forming  minen'  nnion,  in  furtheranea  of  which  h«  wrls  awanlted. 

Syl.   8   (VII,   965).     Conatmetion   of  eonHtitutional   amendments. 

Approved  in  Pope  ▼.  Williams,  98  Ud.  TI,  103  Am.  St.  Bep.  379, 
S6  All.  S45,  66  L.  B.  A.  398,  upholding  Acts  1902,  p.  2(M,  providing 
no  one  coming  from  another  gtate  shall  register  as  voter  until  on* 
year  after  deelBration  of  intention. 


Approved  In  In  re  Eeff,  197  U.  a  S9i,  M  U  8S5,  25  Snp.  Ct.  503, 
Indian  allottee,  on  receipt  of  fint  patent  nnder  21  Stat.  38S,  &  119, 
is  within  provision  of  |  6,  of  that  act,  subject  to  Uws  of  state  wher« 
he  xesides;  Pope  v.  Willianu,  96  Md.  67,  103  Am.  St.  Bep.  379,  56 
AtL  544,  66  L.  B.  A.  398,  apholding  Acts  1902,  p.  204,  providing  that 
no  one  coming  from  another  state  shall  register  as  voter  ontU  on« 
jear  after  declaration  of  intention, 

ByL  11  (VU,  966).    Priviltges  and  immnnities  of  eltiMns. 

Approved  in  TTnited  States  v.  Uoore,  129  Fed.  635,  denying  federal 
jurisdiction  to  punish  eonapiraey  to  oppress  citizen  to  prevent  him 
from  forming  miners'  nnion,  in  furtherance  of  which  be  was  as- 
•anlted;  Sanders  v.  Commonwealtb,  17  Kj.  6,  111  Am.  St.  Bep.  221, 
77  S.  W.  359,  1  L.  B.  A.  (N.  S.)  932,  upholding  Ey.  St.  18B9,  |  1274, 
prohibiting  sale   of  milk   from  cows  fed  on  "still  slop." 

Syl.  15  (VII,  969).    Due  proeess — Slaughterhouse  monopoly. 

Approved  in  In  re  ZehizhuzzB,  147  Cal.  335,  SI  Pac.  9SS,  upholding 
Oakland  ordinance  giving  city  exclusive  right  to  remove  garbage 
and  providing  fee  for  removal  thereof,  recoverable  by  civil  action. 

Byl.  18  (Vn,  970).    Extent  of  police  power. 

Approved  in  Block  v.  Schwartz,  27  Utah,  405,  76  Pac.  28,  holding 
void  act  of  1901,  regulating  sales  of  stocks  of  merchandise  in  bulk; 
State  V.  Brown,  37  Wash.  100,  107  Am.  St.  Bep.  798,  79  Pac.  638,  68 
Ii.  B.  A.  8S9,  holding  void  Laws  1891,  p.  314,  requiring  examination 
and  license  by  dental  board  before  one  may  own,  run  or  manege 
dental  office;  In  re  Aubrey,  36  Wash.  315,  104  Am.  St.  Bep.  952,  78 
Pac.  903,  holding  void  Sess.  Laws  ISOl,  p.  116,  providing  for  ex- 
amination   and    registration    of    honeahoers   in    certain    cities. 

Syl.  22  (Vn,  9T1).    Scope  of  guaranty  of  life  and  property. 

Approved  in  Uartell  v.  White,  1S5  Mau.  203,  102  Am.  St.  Bep.  341, 
49  N.  E.  1069,  where  manafaeturera  formed  assoeiation,  by-law  of 
which  provided  for  asBcaHment  of  members  doing  business  with  noB< 
members,  and  plaintiff's  buaincss  thereby  ruined,  members  wars  U^ 
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ble;  StAtfl  ▼.  Chapman,  69  N.  J.  L.  466,  5S  Atl.  95,  npholding  Pnfc. 
Law,  1898,  p.  119,  regulating  practice  of  dentiatrr:  SebnaieT  v.  Na> 
vaire  Hotel  etc.  Co.,  182  N.  T.  89,  108  Am.  St.  Bep.  790,  74  N.  E. 
562,  70  L.  B.  A.  722,  holding  void  Laws  1896,  p.  1052,  prohibiting 
flnoB  in  New  York  from  engaging  aa  master  plumbera  unleaa  each 
member  la  registered  after  examination. 

(Vn,  960.)  Ujic«llaneonB.  Cited  in  Ex  parte  Moebna,  137  Fed. 
156,  apbolding  federal  jnrisdiction  over  petition  for  habeas  eorpua 
alleging  that  petitioner  ainee  extradition  has  been  confined  onl;  on 
governor 'a  warrant. 

16  Wall.  130-142,  21  L.  MB,  BEADWBLL  t.  STATE. 

Syl.  1  (VH,  972).     Privileges  and  immunities  of  citizens. 

Approved  in  Wadleigh  t.  Newhall,  13S  Fed.  946,  npholdiug  Cal. 
Code  Civ.  Proc.,  )  IT47,  Bnthorising  proceedings  for  appointment  of 
gaardiana  for  persons  and  eatataa  of  minora  having  no  gaardians  by 
will  or  deed. 

S7L  S  (VU,  973).    Bight  to  practice  law— Privilege  of  citizenship. 

Approved  in  In  re  Branch,  70  N.  J.  L.  Q4S,  S7  Atl.  431,  act  of 
1903,  relieving  registered  law  students,  whose  clerkship  began  mor« 
than  three  jrears  prior  to  passage  of  act,  from  examination,  is  void. 

16  Wall.  147-1S6,  81  L.  426,  CABLISLE  v.  UNITED  STATSa 

S7I.  2  (Tn,  974).    Pardon  obliterates  offense. 

Approved  in  State  v.  Lewis,  111  La.  696,  35  So.  817,  person  par- 
doned  cannot  be  reinstated  aa  member  of  grand  jar;^  whose  term  has 
expired. 

By\.  3  (Vn,  979).     General  terms  in  statute  limited  to  application. 

Approved  in  Mottley  v.  Louisville  etc.  B.  Co.,  150  Fed.  411,  34 
Stat.  584,  e.  3591,  prohibiting  interstate  passes,  did  not  invalidate 
contract  made  prior  to  its  passage,  hy  which  interstate  carrier  agreed 
to  issne  free  passes  for  life  of  complainant  in  consideration  of  releasa 
«f  claim  for  damages. 

S;I.   6    evil,   976).    Claims   against   government. 

See  103  Am.  St.  Bep.  311,  note. 
16  Wall.  166-177,  21  L.  350,  HANEICK  v.  BARTON. 

Syi  1  {VII,  977).    Mexican  grant — Inurement  of  grant  to  attorney. 

Approved  in  Allen  v.  Farmalee,  142  Fed.  363,  where  grantee  of 
Texas  land  to  be  located  aa  vacant  land  executed  power  of  attorney 
to  locate  Bucb  lands  and  also  act  of  sale,  to  attorney,  and  latter 
executed  substitution  to  another,  giving  him  same  powers,  and  latter 
loeatad  land,  substitution  was  act  of  sale. 
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87L  6  (Tn,  077).    AdmiMibili^  of  eertiled  wpji  of  lort  dMd. 

ApproTod  in  Surglienoi  t.  Bnnger,  183  Fed.  459,  where  parchaaeT  of 
eoneeasion  land  in  Texu  agread  to  eell  to  another,  who  agreed  to  perf  onn 
eonditloni  of  grant  and  latter  tran«ferred  to  another,  who  bad  land 
•urvt^jred  and  got  title  of  poeaeaaion,  thFie  waa  act  of  lale, 

IB  Wan.  177-165,  21  L.  854,  THE  CATUQA. 

87L   8    (VII,  976).     Colliaiou— Towing  with  long  hawser. 

Approved  in  The  Inea,  148  Fed.  368,  holding  tog  liable  for  ainUng- 
af  Itunber  bark  in  tow  bj  being  gronnded  on  rock  in  channel  known 
to  be  there  hf  navigaton  bat  not  known  to  tug. 

le  Waa  196-203,  21  L.  465,  EOONTZ  v.  NOBTHEBN  BANE. 

87!.  1  (VII,  979).    Inqniij  hj  pnfchaaer  at  receiver'!  aala. 

Approved  in  Threadgill  t.  Cokord,  16  OU.  470,  SS  Fae.  710,  foDowin^ 
role. 

16  WaU.  203-233,  21  L.  447,  DAYI8  v.  OBAT. 

SjL  1  (Vn,  980).    Beeei*ar  appointed  for  bttait,  of  all. 

Approved  in  Vila  v.  Qrand  Island  etc.  Co.,  68  Keb.  240,  110  Am. 
St.  Bep.  416,.  97  N.  W.  616,  denjing  jnriedietion  to  appoint  receiver 
for  corporation  at  anit  of  private  partiee  where  aole  object  ii  to  aa- 
qoestrate  property  and  bnaineaa  of  corporation. 

Syl.  9  (VII,  980).    Leave  of  eoort  required  to  ene  receiver. 

Approved  in  Conunonwenlth  Booflng  Co.  v.  North  American  Tnut  CO., 
135  Fed.  989,  66  G.  C.  A.  418,  where  building  eontraetor  bad  Iniahed 
one  bnilding  and  waa  working  on  another  at  time  receiver  appointed, 
,  and  four  months  after  receiver  appointed  be  attached  by  leave  of  court 
and  submitted  claim  for  liens  in  receiverahip  suit,  he  did  lota  right  to 
liena  bf  failure  to  attach  with  atatntorj  time;  Bidge  v.  Manker,  132 
Fed.  602,  67  C  C.  A.  596,  decree  ag^nat  receiver  of  another  court 
is  not  nullity  attackable  collaterally  merely  because  record  fails  .  t» 
show  sfBrmativelf  grant  of  permission  to  aue;  Hampton  Bonds  etc. 
Co.  V.  Newport  News  etc.  Cb.,  131  Fed.  536,  where  federal  eonrt  haa 
jurisdiction  of  assets  of  street  railroad  operating  same  through  re- 
ceiver, it  may,  at  suit  of  receiver,  restrain  competitor  from  obstructing 
highway  in  snch  way  as  to  destroy  receiver's  property,  irrespective  of 
citizenship. 

SyL  S   {VH,  981).    Equity  receiver's  powers. 

Approved  in  Mason  v.  Wolkowich,  ISO  Fed.  701,  federal  bankruptcy 
court  may  enforce  summarily  completion  of  sole  of  assets  made  by  re- 
ceiver; Bay  State  Oas  Co.  v.  Bogera,  147  Fed.  55S,  where  receiver 
appointed  in  domiciliary  district  of  corporation  and  thereafter  an- 
cillary appointment  made  in  other  district,  receiver  could  sue  in  latter 
diatriat  in  nam*  «f  eorporatiou   to  recover  profits  made  by  eorpora- 
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tion'a  tnutM;  Johnson  v.  Bonthern  B.  *  L.  Asm.,  132  Fed.  643,  044, 
tax  deed  executed  >fter  property  baa  passed  into  enstod;  of  court 
by  its  appointment  of  receiver  for  mortgagee  ii  yoid  and  Ineffective 
to  eat  off  receiver'!  right  of  redemption. 

87L  4  (TI^  ftS2).    State  h  partj  to  ution. 

Approved  in  State  y.  Uortensen,  S9  Neb.  385,  05  N.  W.  834,  denying 
jnxiidietian  over  mandamus  to  compel  board  of  public  lands  and  build- 
inga  to  perform  contract  for  leasing  of  convict  labor.  See  108  Am. 
at  Bep.  832,  note. 

DiatinguiBhed  In  Sanders  v.  Saxton,  182  N.  T.  480,  481,  108  Am. 
St  Bep.  826,  75  H.  E.  G30,  no  action  Ilea  at  anit  of  land  owner 
againat  laad  eommiasioner  and  comptroller  to  have  eomptroUer'a  deed 
to  state  oa  delinquent  tax  aale  declared  void. 

S7L  S  (Til,  98G).    Bait  against  otBcer  not  against  stata. 

Approved  in  Smith  v.  Alexander,  146  Fed.  108,  refoaing  preliminary 
injunction  in  suit  against  board  of  state  commissioners,  real  purpose 
of  which  is  enforcement  of  contract  between  state  and  complainant. 

ByL  «  (VU,  984).     Injunction  against  land  officials. 

Approved  in  Walker  v.  United  States,  139  Fed.  418,  where  marshal 
rendered  aceonnta  against  govemment  for  services  of  deputies,  which 
were  audited,  allowed  and  paid  in  accordance  with  recognitad  rules, 
government  cannot  recover  same  years  after  he  has  gone  out  of  office; 
dissenting  opinion  in  Henry  v.  State,  87  Miss.  89,  39  Bo.  882,  majority 
refusing  to  restrain  prison  board  of  control  from  carrying  out  contract 
to  woric  planUtion  with  eanviets.     See  108  Am.  St.  Bep.  838,  839,  note. 

Distinguished  in  De  Laittre  v.  Board  of  Conunri.,  149  Fed.  802,  re- 
fusing to  compel  state  land  eonuniaeionera  to  iaaue  deeds  for  atate 
land;  Sanders  v.  Saxton,  182  N.  Y.  479,  108  Am.  Bt.  Bep.  82fi,  76  N.  E. 
629,  aetion  by  owner  of  land  againat  land  commissioner  and  comptroller 
to  have  deed  executed  by  comptroller  to  state  on  delinquent  t&x  sale 
declared  void  cannot  be  maintained. 

Syt.  7  (Tn,  986).    Federal  suit  loses  no  state  remedies. 

Approved  in  Harrison  *.  Bemington  Paper  Co.,  140  Fed.  399,  under 
Kan.  Civ.  Code,  i  23,  where  there  is  voluntary  diamiaaal  vrithout  preju- 
dice of  state  action, new  suit  ia  maintainable  in  federal  court;  Frank  v. 
Butler  County,  139  Fed.  126,  refneing  equitable  relief  on  county  aid 
bonda  where  holder  delayed  twenty  years  and  did  not  avail  himself 
of  remedies  allowed  by  State  statute;  Duryea  v.  American  Woodworking 
etc  Co.,  133  Fed.  3S2,  state  does  not  lose  right  to  enforce  annual  license 
fee  against  property  of  insolvent  corporation  because  at  time  of  its 
asseesment  property  was  in  hands  of  federal  receiver;  Barber  Asphalt 
eU.  Co.  V.  Morris,  132  Fed.  949,  87  L.  K.  A.  761,  66  C,  C.  A.  55, 
federal  jarisdictioa  not  affeited  by  provision  »f  ei^  charter  relating 
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to  appeal!  from  allowanea  and  rejection  of  eUInu  agkliut  ^tj  and 
probibiting  pajment  of  elainm  pending  appeaL 

DiBtiDguished  is  Illiaoia  Life  Ina.  Co.  v.  Newman,  141  Fed.  450, 
federal  court  cannot  enjoin  collection  of  state  tax  on  gronnd  of  it* 
Ulegalitj  tboagh  neb  power  ia  conferred  on  etata  eonrta;  Anthonj 
T.  Burrow,  129  Fed.  789,  denying  juriadietion  to  enjoin  atate  officera 
acting  nnder  state  atatnta  from  iasning  eertiflcate  of  nomination  to 
CougresiioDa]  candidate. 

Sjl.  9    (Tn,  9ST).    Equitable  reUef  from  deed— Conditions  pree»> 

Approved  in  Bannels  t.  Bowe,  14S  Fed.  29S,  deed  to  railroad  pro- 
vided road  built  tbiee  years,  and  if  not  bnilt  in  tbat  time  lands  to 
revert,  was  on  condition  subsequent. 

SyL  10  (VII,  987).    Conditions  subsequent,  when  enforced  at  law. 

Approved  in  WUmore  Coal  Co.  v.  Brown,  147  Fed.  938,  second 
deed  hj  gnntor  after  default  of  condition  in  deed  of  mineral  under 
certain  land  that  it  is  void  nnlees  railroad  bnilt  within  4ve  years, 
devests  title  of  first  grantee  though  grantor  also  assigns  to  grantee 
all  rights  nnder  first  deed. 

Syl.  12  (Tn,  988).    State  aa  party  to  contraeL 

Cited  in  Oilmora  t.  Sebenek,  115  La.  400,  39  So.  45,  arguendo. 

16  Wall.   244-249,  21  L.  326,  H1JMPHBE7  v.  PBQUBS. 

Syl.  1  (Vn,  990).    Privilegea  of  other  eorpontiona — Tai  exemption. 

Approved  in  Qunter  v.  Atlantic  etc.  B.  B.  Co.,  200  U.  S.  279, 
SSI,  2S3,  284,  28S,  287,  288,  289,  290,  2B1,  293,  SO  L.  4B1,  482,  483, 
4S4,  485,  480,  487,  26  Sup.  Ct.  252,  determining  effect  of  principal  ease 
■H  res  adjudieata;  Lake  Dmmmond  Canal  etc.  Co.  t.  Commonwealth, 
103  Va.  346,  49  S.  E.  500,  sale  on  foreclosure  of  tniit  deed  of  all 
property  and  franchises  of  corporation  does  not  paaa  to  purchaoez  tax 
immunity  granted  by   state  to  corporation   and   ita   aaaigna. 

Syl.  2   (VII,  091).     Cbartar  tax  exemption. 

Approved  In  Prewitt  t.  Security  etc.  Ins.  Co.,  119  Ey.  328,  83  B.  W. 
613,  upholding  Ky.  St.  1903,  i  631,  providing  for  revocation  of  licanaa 
of  foreign  insurance  company  removing  suit  to  federal  eonrt.- 

16  Wall.  250-258,  21  L.  278,  DICKINSON  v.  PLANTEBS'  BANBl. 

Syl.  1  (VII,  992).    Beview  of  facta  on  trial  to  court. 

Approved  in  De  Ia  Bama  v.  De  La  Bama,  201  IT.  S.  310,  SO  L. 
768,  26  Sup.  Ct.  485,  finding  of  fact  stated  is  opinion  of  trial 
court  ia  not  finding  of  fact  within  statute;  Townsend  v.  Beatrice 
Cemetery  Assn.,  13S  Fed.  383,  on  appeal  in  equity,  recourse  cannot 
be  had  to  opinion  of  lewei  court  to  ascertain  facta  where  there  ia  ao 
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•rideiiM  in  record;  TodE  t.  Washburn,  120  Fed.  566,  64  C.  C.  A. 
132,  opinion  of  trifti  jaigt  setting  forth  imBons  for  decision  does  not 
become  special  finding  bj  being  copied  Into  jadgment  entr}*;  Larson 
T.  Union  P.  B.  Co.,  70  Neb.  266,  07  N.  W.  316,  appointment  of  ad- 
ministrator made  contrarj  to  itatnte  proTiding  order  in  which  persons 
•re  entitled  to  administrator  is  not  colUterall^  attackable. 

16  Wall.  258-271,  21  L.  493,  KKICKEBBOCKEE  INSURANCE  CO. 
T.  C0M8T0CK. 

SyL  3  (VII,  003),     Mode  of  re-examining  tacts  tried  hj  jury. 

Approved  in  Seliner  t.  McKay,'  S  Alaska,  666,  in  aetion  to  quiet, 
title,  where  answer  shows  defendant  rightfoUr  in  possession  was  ousted 
hj  plaintiff  and  wrongfnlljr  kept  out,  defendant  entitled  to  jnrj; 
Bradford  t.  Territory,  1  Okl.  370,  34  Pac.  67,  proceeding  hj  informa- 
tion in  nature  of  quo  warranto  is  salt  at  common  law  triable  bj 
jnry. 

SjL  4  (VH,  904),     Mandamus  to  compel  decision. 

Approved  in  Barber  Asphalt  etc.  Cb.  v.  Morris,  182  FpA.  054,  056, 
67  L.  B.  A.  761,  66  C.  C.  A.  C5,  granting  mandamus  to  compel  cir- 
cuit judge  to  vacate  order  staying  proceedings  pending  state  appeal; 
In  re  Bowd,  133  Fed.  761,  arguendo.    Bee  98  Am,  St.  Bep.  891,  note, 

16  Wall.  271-277,  21  L,  313,  CAEPENTEE  t.  LONOAN. 
SyL  3  (VII,  005).  Mortgage  seenred  by  note — Bona  flde  purchaser. 
Approved  In  Cudaby  Packing  Co.  t.  State  Nat.  Bank,  134  Fed. 
546,  67  C.  C.  A.  662,  mortgage  securing  negotiable  note  passes  free 
from  equities  between  original  parties  to  bona  flde  indorsee  of  note; 
First  Nat.  Bank  v.  National  Live  Stock  etc.  Bank,  13  Okl.  723,  76 
F^e.  131,  assignee  before  maturity  of  note  sBcured  by  chattel  mortgage, 
though  assignment  of  mortgage  not  made,  is  protected  agaioat  HubBa> 
quent  purchasers  in  good  faith. 

16  Wall  277-310,  21  L.  280,  BUCHANAN  t.  SMITH. 

SyL  2  (Vn,  009),  Bankruptcy— Probable  cause  to  believe  ioaolvent. 
Approved  in  In  le  McMurtrey,  142  Fed.  S56,  transfer  by  insolvent 
firm  of  all  its  property  to  certain  creditors  on  their  demand  and  threats 
to  sue,  which  property  was  accepted  in  full  payment  of  claims  largely 
exceeding  its  valne,  is  voidable  preference;  In  re  Moody,  134  Fed, 
633,  where  bankrupt  within  four  months  of  bankruptcy  sold  stock 
of  goods  to  Arm  in  exchange  for  farm  taken  in  wife's  name,  and  firm 
also  paid  his  debt  to  bank  of  which  members  were  etockholders  and 
officers,  firm  and  bona  flde  purchaser;  Crandall  v.  Coats,  133  Fed. 
069,  holding  preferred  creditors  of  bankrupt  charged  with  notice  of  in- 
solvency at  time  of  conveyance;  Capital  Nat.  Bank  v.  Wilkerson,  36 
Ind.  App.  474^  76  N.  E.  839,  holding  preferred  creditor  had   ceaeon- 
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able  cauM  to  believe  at  tune  p^menta  mnda  that  preferenn  waa  ob- 
tained. 

10  Wall.  314-S18,  Zl  h.  S57,  WALEEB  t.  WHITEHEAD. 

87L  1  (Vn,  1001).    Iaw  govenuDK  eontneta. 

Appioved  in  In  re  Thompson  Mining  Co.,  144  Fed.  31S,  attorney** 
fee  proTided  for  in  note  payable  on  condition  that  default  made  itt 
pajment  of  note,  and  it  ia  placed  in  hand*  of  attorney  for  collection 
or  Buit  bioQght  thereon,  la  not  fixed  liability  proTable  against  bank- 
mpt'a  eetate;  Ex  parte  Fobom,  131  Fed.  G03,  holding  eonstitntioDal 
amendment  abolishing  eorpomte  odstsnee  of  e«rtain  towDHhipa  which 
had  isaned  railroad  aid  bonds,  impairs  obligation  of  eontracte;  Boyd 
T.  Schneider,  131  Fed.  22S,  TO  L.  B.  A.  264,  OS  a  C.  A.  20S,  national 
bank  aat  providing  for  administration  of  affairs  af  insolvent  bank  by 
receiver  doee  not  prevent  depositors  from  suing  direeton  for  negli- 
gently loaning  asset  in  violation  of  aet;  State  ex  reL  Tj\iii.ri«n^  imp.  Co. 
T.  Board  sf  Asaosora,  111  La.  1001,  SO  80.  98,  argneado. 

le  Wan.  318-330,  21  L.  2S7,  UICHIOAN  CENTBAL  B.  B.  CO.  T. 
HINEBAL  SPBIN08  UFO.  CO. 

87L  1   (Vn,  1003).    liabili^  «(  eonnecting  carrier. 

Approved  in  Pittsbnrgh  etc.  By.  Co.  v.  Bryant,  90  lad.  App.  345, 
7S  N.  E.  831,  carrier  rec^ving  goods  for  shipment  to  consignee  beyond 
its  own  line  does  not  become  liable  for  loss  beyond  its  own  line; 
Fisher  v.  Boston  etc.  B.  B.  Co.,  9B  Ue.  843,  345,  105  Am.  St.  Bap. 
283,  59  Atl.  G34,  68  L.  B.  A.  390,  determining  liability  of  carrier  for 
deviation  from  ronte  withont  notice  to  shipper.  Bee  97  Am.  St  Bep. 
97,  note. 

10  Wall.  331-330,  21  L.  839,  COFIELD  t.  UeCLELLAND. 
SyL  1   (Vn,  1006).    Entries  in  tmst  vnder  Denver  relief  acL 
Approved  in  Uaitin  t.  Hoff,  7  Aria.  S52,  H  Pae.  447,  nnoccapied 
lots  entered  nndei  Comp.  Lava,  e.  80,  1  3,  could  be  disposed  of  only 
by  legislative  authority,  and  mandamus  does  not  lie  to  compel  trustee 
to  convey  lots  to  petitioner  who  had  settled   thereon   for  ten  years. 

16  Wall.  338-347,  21  L.  499,  UEBBHJJ  t.  PETTT. 

SyL  8   (VII,   1008).    Bevisioa  of  judgment  of  lovrer  court. 

ated  in  Taylor  t.  Colorado  Iron  Works,  33  Colo.  ISO,  80  Pae.  131, 
arguendo. 
10  Wall  352-366,  SI  L.  341,  McNTTT  v.  TUENEB. 

ByL  7  (VII,  1010).     Collateral  attack  on  administrator's  sale. 

Approved  in  White  t.  Martin,  2  Alaska,  498,  jurisdiction  of  probate 
eourt  to  appoint  guardian  for  lunatic's  proper^  bo<  eollaterally  at 
taekablik 
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(VU,  1009).  MiMellaneoiu.  Cited  in  UeOuiie  t.  Blount,  lOB  V.  8. 
144,  SO  L.  128,  26  Sup.  Ct.  1,  ptuntifl  in  ejectment  moat  reeover  apon 
strength  of  own  title. 

la  Wan.  366-377,  ai  L.  B87,  TATLOE  t.  TAINTOB. 

SyL  1  {VU  1011).    Concnnent  juriadietion— Priority. 

Approved  in  In  le  Sonthwesteni  Bridge  etc.  Co.,  133  Fed.  S71,  wbera 
Eansae  eorpoiation  and  Oklahoma  corporation  each  did  bunneta  in  its 
«wn  atate,  but  were  owned  and  managed  by  same  pereons,  and  busi- 
ness of  both  intermingled  and  both  became  bankrupt  in  Kansas  and 
later  receiver  appointed  for  Oklahoma  corporation,  Kansas  courts  had 
priority  of  jnrisdiction;  Threadgill  v.  Coleord,  16  Okl.  469,  8S  Poc. 
709,  where  pnrcbaser  at  master's  sole  under  decree  is  himself  a  party 
to  suit  in  which  decree  entered,  he  cannot  collaterally  attack  regularity 
of  decree. 

Distinguished  in  Beavers  v.  Hsubert,  108  U.  S.  85,  49  L.  953,  &0 
Sup.  Ct.  573,  prosecution  of  proceedings  to  remove  to  another  district 
for  trial  one  charged  with  offense  is  not  unlawful  interference  wi.a 
jurisdiction  of  circuit  eonri  in  whose  custody  accused  held  to  await 
trials  pending  in  such  court,  where  such  court  consented. 

Syl.   2    (VII,   1013).     Extradition — Bequiring   prisoner   to   appear. 

Approved  in  In  re  Beavers,  131  Fed.  368,  where  federal  prisoner 
-was  removed  to  eertain  district  for  trial  on  indictment  pending  in 
such  district,  he  cannot  object  to  removal  to  another  district  on  indict- 
ment pending  in  such  district  before  trial  In  first  district.  Bee  112  Am. 
St.  Bep.  110,  IIG,  129,  note. 

SyL  4  (Til,  1013).    Dominion  of  bail  over  prisoner. 

Approved  in  United  States  v.  Peckham,  143  Fed.  628,  one  who  la 
arrested  in  one  federal  district  for  removal  to  another  for  trial  on 
criminal  charge,  and  bound  over,  and  gives  bail  for  appearance  in  other 
district,  cannot  obtain  review  of  magistrate's  deeision  on  his  sur- 
render by  his  bail;  Mackenaie  y.  Barrett,  141  Fed.  96S,  966,  one  giving 
bail  on  appeal  from  order  on  no  exeat  is  entitled  to  writ  of  habeas 
corpus;  Coleman  v.  State,  ISl  Oa.  508,  49  S.  E.  717,  without  proof 
«f  authority  to  do  to,  son  of  bail  cannot  empower  third  person  to  re- 
capture principsL 

mSUBANCE 

SyL  3  (VII,  1014).    New  venire  where  fhsta  on  record. 

Approved  in  Farrar  v.  Wheeler,  145  Fed.  487,  where  in  action  for 
personal  injuries  only  error  related  to  asseeament  of  damages,  circuit 
court  of  appeals  had  juriadiettoo  on  reversal  to  limit  retrial  to  questiok 
of  damsgea;  Nichols  v.  Board  of  Commrs.,  13  Wyo.  7,  76  Pac  6S1,  where 
final  judgment  not  supported  by  pleadings  or  findings,  it  is  reversibls 
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en  error  on  record  proper  without  bill  of  eieeptiona,  tliougli  no  ueep- 
tion  taken  to  procMdlng*  below. 
Bjh  0  (Tn,  1014).    Atntraetlf  eorreot  instnietioiu — BiH  of  eieep- 

atea  in  Caasett  t.  UiteheQ  Coal  ft  Coke  Co.,  150  Fed.  4S,  BigueDdo. 
16  WoU.  390-403,  21  L.  301,  BUBKE  t.  SMITH. 

S7I.  1  (vn,  1014).    Directors  eaimot  release  etoclc  HnbMriber. 

Approved  in  Uarj'land  Tmst  Co.  t.  National  Mecb.  Bank,  102  Md. 
627,  63  Atl.  77,  holding  tmat  company  cannot  pnrehasa  its  own  stock. 

18  WaU.  414-436,  21  L.  457,  UNITED  STATES  t.  HDCKABEE. 

Syl.  8  (vn,  1017).    Contract  under  dureM  la  void. 

ApproTsd  in  First  Nat.  Bank  t.  Sargent,  OS  Neb.  601,  01  N.  W. 
S67,  59  L.  B.  A.  29S,  where  one  eonvcTed  land  to  bank  as  aeeari^ 
for  debt  and  he  later,  while  broke,  procured  purchaser  at  good  price, 
but  bank  refused  to  consent  to  sale  onlesa  bonus  given,  payment  of  bonus 
was  nuder  duress. 

S7I.  i  <YII,  1018).    Duiesa,  sale  when  not  made  ander. 

Approved  in  Buniee  v.  Bumes,  132  Fed-  493,  threat  of  sarvtviDg 
partner  to  administer  estate  as  sarvivor  aniees  eorpoisUon  formed  bj 
heirs  and  stock  divided,  ii  not  duress. 

16  Wan.  446-4S2,  21  L.  367,  BIBON  t.  SAILBOAD  COS. 

S7I.   2    (vn,   1019).    Eqoity— Want  of  neceesarf  party. 

Approved  in  United  States  v.  Northern  Pae.  B,  Co.,  134  Fed.  720, 
67  C.  C.  A.  269,  suit  by  government  in  which  annulment  of  contract 
between  corporations  is  sought  as  necessary  incident  to  other  relief, 
eauDot  be  tried  on  merita  where  court  has  no  jurisdiction  of  one  of 
eorporations ;  Weidenfeld  v.  Northern  Pac.  By.  Co.,  120  Fed.  311, 
63  C.  C.  A.  537,  where  stockholder  sued  to  restnin  corporation  from 
retiring  preferred  stock  and  issuing  eommon  stock  in  its  place,  but 
thing  primarily  songht  was  destruction  of  ownership  of  majority  of 
stock  by  securities  company  formed  for  that  purpose,  securities  com- 
pany ia  indispensable  party;  Lynch  t.  United  States,  13  OkL  158,  73 
Pac.  1101,  applying  rale  in  suit  to  cancel  land  patent. 

Syl,  S  {VII,  1020).    Suit  by  minority  stockholders— Parties, 

See  97  Am.  St.  Bep.  47,  note. 
16  Wall.  471-479,  21  L.  303,  MOBOAN  v.  PABHAU. 

Syl.  2   (Til,  1022).    Enrollment  of  vessel  in  other  pott 

Approved  in  Olson  v.  San  Francisco,  148  Cal.  83,  82  Pac.  891,  vessel 
surged  in  commerce  on  high  seas  is  taxable  in  San  Francisco,  where 
her  managing  owner  resided,  though  temporarily  registered  in  Wash- 
ington and  has  never  been  in  California  watera. 
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Sfl.  «  (Tn,  1023).    Tax  on  vessel  nguterad  tn  other  atata. 

Approved  in  Ajer  etc.  Tie  Co.  t.  Kentucky,  £02  U.  8.  422,  GO  L. 
1087,  26  8np.  Ct  STS,  Comp.  St.  1901,  p.  2831,  did  not  change  situa 
of  vessel  for  purpose  of  taxation;  TTnion  etc.  Transit  Co.  r.  Ken- 
tuekj,  199  U.  S.  20S,  SO  L.  154,  26  Sup.  Ct.  36,  Kentucky  state  tax  on 
lolling  stock  of  Kentnekj  railroad  permanently  located  in  other  states 
denies  it  dne  process  of  law;  Old  Dominion  8.  8.  Co.  v.  Virginia, 
108  n.  B.  306,  308,  49  L.  1062,  1063,  E5  Sap.  Ct  686,  Tessela  which, 
though  engaged  in  interstate  commerce,  are  employed  In  such  com- 
merce wholly  within  limits  of  a  state,  are  taxable  there  though  en 
rolled  at  port  ontside  of  state;  Commonwealth  v,  Ayer  etc.  Tie  Co. 
117  Ey.  169,  77  8.  W.  688  (reveiMd  202  U.  B.  409),  where  lUinoia 
corporation  having  principal  ofllce  in  Chicago  operated  vesul  having 
painted  on  it*  item  "of  Padncah,  Kentucky,"  vessel  was  taxable 
in  F^ducah. 

Distingoisbed  In  Fopplano  t.  Speed,  100  V.  8.  E20,  SO  L.  292,  28 
Snp.  Ct  138,  state  license  tax  on  person  selling  liquor  in  state  on  board 
interstate  boat  is  aDtboiiied  by  Comp.  St  1901,  p.  3177. 

16  Wall.  483-504,  81  L.  473,  PLANTEHS'  BANK  v.  UNION  BANK. 
Byl.   7    (Tn,  1027).    Beoovery   of  conridaiation  on  executed  illegal 


Approved  In  Barnes  v.  Lyneh,  9  Okl.  193,  59  Fac.  1000,  following 
nle;  Padilla  v.  FadiUa,  11  N.  U.  563,  70  Fac.  566,  where  brother  re- 
covered judgment  on  Indian  depndation  claim  for  property  owned  bj 
himself  and  sister  jointly,  and  agreed  to  give  sister  share  when  mou^ 
received,  sister  may  recover  share;  Overholt  t.  Burbridge,  28  Utah,  416, 
70  Fae.  563,  compelling  bnckct-shop  to  pay  profits  of  sale  on  margin. 

Distinguished  in  Erpelding  v.  UeEeamsn,  143  Mieh.  413,  107  N.  W. 
108,  in  action  by  stoekholders  of  oorpontlon,  whole  property  sold  to 
another  corporation,  to  recover  from  another  stockholdef,  plaintiff's  share 
of  enm  aUeged  to  have  been  received  by  defendant  under  secret  agree- 
ment with  pnrehaeer,  evidence  of  illegal  contract  to  which  plaintiff  and 
defendant  were  parties  is  admissible;  Bnemmeli  t.  Cravens,  IS  Okl.  354, 
74  Fac.  012,  where  nonresident  employed  agent  to  sell  liquor  without 
procuring  lieens«  and  agent  procures  liecDie  In  own  name,  principal 
cannot  iMOvei  of  agent  moneyt  nnacconnted  for. 

16  Wan.  522-585,  21  L.  360,  AMEBICAN  STEAMBOAT  CD.  t.  CHASE. 

Syl.  6  (TH,  1031).    Adminlty— Bight  of  common-law  remedy. 

Approved  in  The  Lotta,  150  Fed.  220,  where  there  was  only  one  claim- 
ant againat  vessel  for  wrongful  death,  owner  could  set  up  limited  lia- 
bili^  as  defense  In  state  oonrt,  and  federal  eourt  could  not  restrain 
State  action  thongh  extent  of  Uabili^  bad  been  determined  In  federal 
toorti 
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87L  7  (Vn,  1031).     Uaritinie  tort— Jurisdiction  of  nilt  is  p 
Approved  in  Tbe  Sagituin,  139  Fed.  908,  in  enforcing  in  court  ot  aA- 
ttiralt7  right  of  action  for  wrongful  deftth  in  colliaion  on  tugk  mu, 
wbich  i»  given  bj  atatote  of  tmmI'b  home  itate,  measura  «f  damaget  ia 
governed  bj  law  of  nieh  atato. 

15  Wall.  635-544,  21  L.  S92,  BEALL  y.  NEW  IfEXICO. 

Bjh  1  (Tn,  1032).    Judgment  agsiDst  inretiM  on  appeal  bond. 

Approved  in  Empire  State  etc.  Co.  v.  Hanlej^,  136  Fed.  103,  69  C.  C. 
A.  87,  npholding  Idaho  Ann,  Cede  1901,  1  3576,  anthonEing  entrj  of 
judgment,  on  motion  againit  niretiea,  b;  court  from  whieh  appeal  ia 
taken. 

87I.  S  (Vll,  1033).    Admlniatrator  de  bonis  eannot  an*  predeceasoT. 

See  108  Am.  St.  Bep.  427,  note.  Diatlngaiahed  in  Ellyaon  t.  Lord, 
124  Iowa,  132,  99  N.  W,  685,  in  suit  b^  adminiatiator  de  bonis  nan 
and  administrator  and  anretiee,  latter  eannot  defend  on  ground  that 
tanda  tor  which  adminiatrator  did  not  aeeonnt  were  proceed*  of  m- 
anthorized  aale  of  decedent's  realty. 

M  Wall.  644-651,  21  L.  322,  MITCHELL  t.  HAWLET. 

S7I.  1  (VII,  1034).    Patents— Title— Porchaae  of  right  to  oae. 

Approved  in  Bobbs-Merrill  Co.  r.  Strana,  139  Fed.  187,  purchaser  at 
eopfrighted  books  from  publisher  does  not  infringe  ij  resale  though 
books  contain  notice  that  do  one  authorized  to  sell  at  less  price  than 
fixed  b/  publisher;  Geo.  Froat  Co.  t.  Kora  Co.,  136  Fed.  488,  purchaser 
of  patented  daap  in  open  market  who  detaehea  them  from  cord  to  whieh 
they  are  attached  and  attachea  them  to  aupportera  to  make  which  both  are 
licensed,  is  not  infringer. 

SjL  2    (VII,  1035).     Patents — Bestrictions  In  eonveTBnce  of  use. 

Approved  in  New  York  Phon.  Co.  t.  Edison,  136  Fed.  613,  where  aa> 
•Ignment  of  patent  provided  for  assignment  of  improvements  made 
within  fifteen  jears  and  improvementa  made  aubaeqnently,  and  assignee 
snthoriied  to  extend  license  subject  to  original  agreement,  licensee  not 
autborited  to  second  extension  in  perpetuitj. 

16  WaU.  S6I-G60,  21  L.  481,  MABSHALL  t.  ENOZ. 

S7L  8  (VII,  1036).    Confiieting  jurisdieUon— Seisure  t^  before  bank* 

Approved  in  First  Nat  Bank  v.  Chicago  Title  etc.  Co.,  198  V.  8.  289, 
49  L.  1054,  25  Sup.  Ct.  693,  bankruptcy  eonrt  after  adjudging,  on  re- 
ceiver's petition  for  directions  respecting  sale,  that  receiver  was  not 
in  possession,  cannot  decree  sale  and  determine  rights  of  adverse  elaim* 
ante  to  proceeda;  In  re  Beynolda,  133  Fed.  689,  where  after  adjudica- 
tion in  bankruptcy  property  taken  by  mortgagee  under  chattel  mortgag* 
given  more  than  four  months  prior  to  filing  of  petition,  truatees  suing  is 
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atate  court  for  VKlne  of  propeitj'  cannot  inatitnts  anmm&Tj  proceeding! 
in  bankroptcj  court. 

S7I.  3  (TH,  1037),    Jnnsdiction  of  caits  bf  bankiuptej  OBiigtiee. 

Approved  in  Security  WarehouBiog  Co.  t.  Hand,  143  Fed.  38,  order 
on  petition  in  bankruptcy  court  in  nature  of  bill  in  equity  to  eetabliali 
rights  of  petitioner  to  possession  of  property  also  claimed  I7  bank- 
rupt's trustee  is  reviewabU  bj  appeaL 

la  Wall.  564-566,  SI  L.  818,  8PECHT  t.  HOWABD. 

SyL   I   (Til,   1038).    Witfadrswsl  of  improper  erideneo. 

Approved  in  Stata  t.  Emblem,  66  W.  Ta.  686,  49  S.  E.  557,  apply 

Ing  rule  in  prosecution  for  letting  house  to  be  used  as  house  of  ill-fame. 
SyL  S  (VII,  103S).  Contemporaneous  parol  agreement  to  vary  writ- 
Approved  In  Earle  t.  Eqob,  130  Fed.  470,  parol  agreement  at  time  of 

-discount   of  accommodation  note  that  it  would  not  look  to  maker  for 

payment  cannot  be  shown  to  defeat  action  on  note. 

16  WaU.  566-577,  21  L.  485,  8T.  PAUL  WATEB  CO.  T.  WABB. 

Syl.  8  (Vn,  1040),  City's  liability  for  injury  by  contractor's  ob- 
atmction. 

Approved  In  Hnntt  t.  McNamee,  141  Fed.  S99,  owner  of  lot  who  let 
work  of  excavating  thereon  to  independent  contractor  ii  not  liable  for 
injuries  caused  by  blasting  by  eautraetoi  unless  he  knew  contractor  was 
negligent  or  knew  work  was  dangerous  to  neighbors;  Thomas  t.  Har- 
rington, TS  N.  E.  48,  64  AtL  £87,  65  L.  B.  A.  743,  abutting  owner  em< 
ploying  independent  contractor  to  put  in  water-pipe  from  road  is  liabl« 
for  injuries  to  one  falling  into  unguarded  and  unlighted  treueh;  Mulliua 
-V.  Siegel-Cooper  Co.,  188  N.  Y.  136,  75  N.  E.  lllS,  abutting  owner  is 
liable  for  injuries  caused  pedestrian  by  sidewalk  defectively  constructed 
by  contractor;  Cameron  Uill  etc.  Co.  v.  Anderson,  34  Tex.  Civ.  108,  7S 
8,  W.  10,  holding  one  holding  underground  oil  tank  permit  liable  for 
injuries  to  one  falling  into  unlighted  or  unguarded  pit  being  made  by 
Us  independent  contractor. 

Distinguished  in  City  of  Fawtncket  t.  Pawtucket  Elee.  Co.,  27  B.  L 
133,  6]  Atl,  50.  where  railroad  gave  bond  to  save  city  harmless  from  acta 
of  company,  city  could  not  sue  in  trespass  to  recover  amount  of  judg- 
ment rendered  against  city  for  defect  in  street  caused  by  company's 
aegbgenee, 

16  WaU.  577-584,  21  L.  489,  WALBEUN  v.  BABBITT. 

Syl.  1  {Tn,  1041),    Bankraptcy — Sale  of  stock  of  goods  as  frand. 

Approved  iu  In  re  Enopf,  144  Fed.  248,  355,  and  In  re  Enopf,  146 
Fed.  110,  both  following  rule;  Dokken  v.  Page,  147  Fed.  440,  where 
bankrupt,  when  insolvent,  sold  to  petitioner  entire  stock  for  less  than 
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lialf  price,  withoot  faiToice,  Hie  wu  fr&nduleirt  u  to  erediton;  In 
re  Mood7, 134  Fed.  63Z,  where  retail  merchant  eold  entire  etoek  to  flnu 
in  eiehaoge  for  farm  taken  in  wife'i  name  and  also  in  consideration 
of  paTment  of  claim  of  bank  of  which  membera  of  firm  were  afflecra, 
transfer  Toid  aa  preference;  In  re  FeaM,  129  Fed.  448,  452,  where 
tniHt  company,  titrough  its  attorney,  made  loan  to  merchant,  witb 
which  he  paid  certain  creditor*  including  attornej'i  clients,  loan  beinjf 
_  Hcured  ij  mortgage  on  stock,  and  company  neit  day  sold  ont  atoek 
under  mortgage,  mortgage  was  roid  aa  to  creditor*, 

16  WalL  SS4-603,  21  L.  S04,  WAQEB  t.  HiXL. 
Byl.  Z  (VH,  IIMS).    Bankmpt—Wlien  trader  ia  inaolvcnt 
Approved  in  SuHel  t.  UcCartney  Nat.  Bank,  1S7  Wis.  214, 106  N.  W. 
839,  preferential  payment  by  one  sabseqnently  bankmpt  ia  not  recov- 
erable by  trustee  merely  becanse  creditor  knew  of  facts  tending  to 
produce  donbt  u  to  debtor'*  aolrency. 
Byl.  4  (Vn,  1042).    Bankruptcy — Inqniiies  a*  to  aolrency  of  mort- 

Approved  in  In  re  Knopf,  114  Fed.  265,  aale  of  entire  stock  of  ret^ 
merchant  within  fonr  months  of  bankruptcy  puts  burden  on  purchaser 
to  show  good  faith;  In  re  iSoodj,  134  Fed.  631,  where  retail  merchant 
■old  entire  atock  to  Arm  in  exchange  tor  farm  taken  in  wife's  name, 
and  also  in  CDnsideration  of  payment  of  claim  of  bank  of  which  mera- 
ber*  of  firm  were  officers,  transfer  wa*  void  aa  preferenee;  Grandall 
r.  Coats,  133  Fed.  969,  holding  creditors  bad  notice  of  bankrupt's 
insolvency  at  time  of  conveyance;  In  ra  Pease,  129  Fed.  453,  wliero 
trust  company,  through  its  attorney,  made  loan  to  merchant,  wtttt 
which  he  paid  certain  creditors,  including  attorney's  clients,  loan 
being  secured  by  mortgage  on  atock,  and  nest  day  company  Bold  atock 
under  mortgage,  mortgage  void  as  preferenee;  Capital  Nat.  Bank  v, 
Wilkerson,  36  Ind.  App.  474,  7S  N.  E.  939,  holding  creditor  bad  rea- 
lOQable  cause  to  believe  that  at  time  payments  made  preference  wa» 
intended  and  being  obtained. 

Byl.  6  (Vn,  1042).  Bankruptcy—Preference— Transfer  to  one  cred- 
itor. 

Approved  in  Rex  Boggy  Co.  ▼,  Haarick,  132  Fed.  311,  65  C.  C.  A,  676, 
merchant  hopelessly  insolvent  who,  within  fonr  months  of  involuntary 
bankruptcy,  pays  certain  creditors  in  foil,  but  refuses  others,  c 
act  of  bankruptcy. 


Syl.  S  (VU,  1043).    Taxation  of  lands  prior  to  patent. 
Approved  in  dissenting  opinion  in  DeltDquent  Tax  List  v.  Territory 
of  Arizona,  4  Aris.  189,  39  Pac.  328,  majority  holding  taxpayer  eonnol 
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object  to  tax  on  nueonfirmed  Uexiean  grant  without  Jlrat  tendering 
taxei  due  en  hie  other  property  inelnded  in  ssseumeDt. 

87L  3  (TH,  1044).    Taxation  of  pablis  lands  prior  to  payment. 

Approved  in  Topeka  etc.  Security  Co.  v.  UePheraon,  7  Okl.  341,  S4 
Pac.  492,  lota  in  governnient  towDsite  are  not  aubjeet  to  Bale  for 
taxes  levied  while  conteat  pending  in  Land  Department  and  before 
deed  issued  by  townsite  trustees. 

Diotingnished  in  Territory  ▼.  Delinqnent  Taxpayers,  12  N.  U.  67, 
73  Pae.  623,  lands  embraced  in  perfect  Uexiean  grant  are  taxable, 
though  grant  submitted  to  court  of  private  land  claims  for  confirma- 
tion, and  patent  not  yet  ismed. 

16  Wall.  610-644,  21  L.  430,  CBAPO  v.  KELLY. 

Syl.  3  (Tn,  1046).    Bitua  of  veraeta. 

Approved  in  In  re  Clyde  S.  B.  Co.,  134  Fed.  99,  suit  is  maintainable 
la  admiralty  for  damages  for  wrongful  death  caused  by  colUaioo  on 
high  seas  wliere  recovery  for  wrongful  deatlt  ia  given  by  states  t* 
which  vessels  belong. 

16  WaU.  644-667,  21  L.  328,  ST.  JOSEPH  TOWNSHIP  v.  BOOEBS. 
Syl.  4  (Vn,  1049).    Assent  of  majority  of  voters. 
Approved  in  Sharp  v.  Qeorge,  6  Aria.  68,  46  Pac.  213,  onder  Laws 
18th  Leg.  Assem.,  Acts  No.  32,  relating  to  election  to  form  union  high 
school  district,  majority  of  thoae  voting  is  sufficient. 


Syl.  1  (Vn,  lOSO).    Legislature  may  authorize  eonnty  railroad  aid. 

Approved  in  Horton  v.  City  of  Newport,  27  B.  I.  288,  61  Atl.  761, 
npboldiag  power  of  legislature  to  provide  for  payment  of  city  police 
out  of  local  city  funds.  , 


8yl.  3  (VH,  1052).    Binding  effect  of  state  decisions. 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  763,  where  at 
time  of  iesuBnce  of  aid  bonds  there  was  no  state  decision  construing 
constitntional  provision  alleged  to  be  violated,  federal  eonrt  puts  own 
construction  on  constitution  irrespective  of  state  decision  rendered 
after  issuance  of  bonds;  Phoenix  Bridge  Co.  v.  Castleberry,  131  Fed. 
178,  66  C.  C.  A.  481,  right  of  collateral  attack  on  judgment  is  matter 
of  general  law,  as  to  which  state  decisions  are  not  binding. 

Syl.  1  (Vn,  1054).    Bailroad  is  pvblic  highway. 

Approved  in  Donovan  v.  Pennsylvania  Co.,  199  IT.  8.  292,  50  L.  199, 
26  Sup.  Ct.  91,  railroad  having  arrangement  with  transfer  company 
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for  fDrnisbiitg  at  depot  aU  Tehides  neceuary  for  aceommodatioQ  «t 
its  paaHengeis  maj  ezelnde  otber  eabmen  fiom  ita  dopot;  MeLneaa  t. 
St.  Joseph  etc.  Sj.  Co.,  67  Neb.  610,  93  N.  W.  929,  railroad  operated 
in  atate  la  public  highVay;  diaaenting  opinion  in  Western  Union 
TeL  Co.  T.  Pennaylvania  B.  B.  Co.,  1B6  V.  B.  577,  49  lu  32S,  E6  Snp. 
Ct.  133,  nukjoritj  holding  nnder  Bev.  St.,  g§  5263  et  leq.,  telegraph 
eompauiea  not  granted  right  to  ocenpy  railroad  rights  of  waj  without 
eonaent  of  railroad. 


XVn  WALLACE. 

IT  Wan.  1-9,  21  L.  587,  COBDOTA  t.  HOOD. 

Sjl.  i  (Vm,  7).    Waiver  of  vendor'a  lien  b;  Uking  not*. 

Approved  in  Qriffin  v.  Smith,  143  Fed.  866,  following  role. 

Sjl.  6  (Tin,  8).  Means  of  knowledge  equivalent  to  actoal  knowl- 
edge. 

Approved  in  National  Cash  BegistsT  Co.  r.  New  Colamboa  Watch 
Co.,  12B  Fed.  116,  63  C.  C.  A.  616,  where  attorney  for  inventor,  being 
requested  to  aacertoin  whether  client  woold  seU  pending  application 
tor  patent,  bonght  it  for  himself  on  quiet  and  aold  it  to  complainant 
tor  big  gain,  complainant  not  affected  by  his  knowledge  of  eqnitable 
interest  of  others;  Pierce  v.  Tansell,  35  Ind.  App.  536,  74  N.  E.  558, 
applying  rule  where  administrator  conveyed  tract  of  thirty-nine  acrea 
under  description  which  by  mutual  mistake  waa  sapposed  to  convey 
twelve  acres,  and  defendant  acquired  same  as  part  of  larger  tract 
which  waa  conveyed  by  antenuptial  contract. 

17  Wall.  19,  21  L.  611,  BTAN  t.  KOCH. 
Byl.  1  (Vm,  11).    Judgment  affirmed  in  absence  of  assignment  of 

Approved  in  Fitch  v.  Richardson,  147  Fed.  196,  following  rule. 

17  Wall.  19-29,  21  L.  S54,  NATIONAL  BANK  OF  THE  METBOP- 
OLIS  V.  KENNEDY. 

Syl.  1  (Vm,  11).    Natienal  bank  receiver's  suit  in  own  name. 

Approved  in  Fish  v.  Olin,  76  Tt.  124,  56  AtL  533,  national  bank 
receiver  may  sue  at  law  in  own  name  in  atate  court. 

SyL  10  (Vm,  12).    Evidence  not  included  in  bill  of  exception!. 

Approved  in  The  Wyandotte,  145  Fed.  326,  applying  role  in  ad- 

8yl.  12  (Vm,  13).    Belief  of  one  party  does  not  control. 
Approved  in  Barataria  Canning  Co.  v.  Ott,  64  Miss.  75T,  37  So.  1£5, 
In  construing  leservation  in  deed,   intention  at  parties  cannot  ba 
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17  WaU.  38-44,  21  L.  S66,  BBAN80N  t.  WIBTH. 

Byt  S  (Tin,  14).    Estoppel  againit  eatoppol. 

Approved  in  Tsppan  ▼.  HnntingtoD,  97  Colo.  35,  IM  V.  W.  9S, 
eonveyAnce  by  mbsequent  gr&ntee  anbject  to  encumbrance*  makei 
mortgaga  enforceable  by  original  grantor  who  baa  acquired  mortgage; 
United  State*  Fid.  etc.  Co.  t.  Gttenheimer,  70  Neb.  151,  99  N.  W.  653, 
one  who  ezeeuiea  bond  under  circumstancea  which  eatop  him  from 
pleading  want  of  eonaideration  cannot  defend  action  on  bond  en 
gronnd  that  plalntill  ia  eatopped  to  aaaert  eonaideration. 

87L  6  (Tin,  14).     E«toppel  by  acta  inducing  reliance. 

Approved  In  Wiaer  v.  Lawler,  7  Arii.  1S5,  92  Pae.  701,  holding 
vendor  of  mine  not  eetopped  to  aaaert  title  thereto  where  they  had 
given  option  to  party  who  aaaigned  to  corporation  which  defaulted  in 
payment, 

BjL  9  (Tin,  14).     Becitala  in  private  act*  aa  evidence. 

Approved  in  Davia  ▼.  Uoylea,  76  Tt  37,  S6  AU.  178,  petitione  to 
legialature  for  grant  of  land*  reciting  lands  eonflacated  from  peti- 
tioner's father  and  private  acta  granting  land  and  also  reciting  eon- 
flaeation,  are  not  evidence  of  conflaeation,  so  aa  to  show  title  in  state 
at  time  of  grant  a*  against  defendant  in  anit  for  treapaaa  by  one 
claiming  throngh  grantee. 

17  Wall.  44-64,  21  li.  G70,  OLCOTT  v.  BTNUH. 
8yL  9  (Tin,  17).    Power  of  raorfgagee  to  sell— Sale  of  part 
Approved  in   Croae  v.   St.   Uary'e   Canal  ate.   Co.,   143   Hieh.   S17, 

107  N.  W.  03,  where  mortgaged  log*  were  mingled  with  other  lege  so 

that  sorting  at  place  of  aeianre  impossible,  mortgagee  not  guilty  of 

conversion  in  removing  tbem  to  lake  for  sorting. 

17  Wall.  64-67,  SI  L.  S43,  EZ  FABTE  WABMOUTH. 
Syl.  2  (Tm,  18).    Prohibition  by  anpreme  to  circuit  court. 
8m  111  Am.  St.  Bep.  034,  036,- note. 

17  Wall.  67-75,  21  L.  M4,  MASON  v.  UNITED  STATES. 
Syl.  7    (Vill,  19).    Acceptance   of   leaser  amonnt  on  government 

Approved  In  Bnraes  v.  Burnea,  132  Fed.  493,  threat  of  anrviving 
partner  to  adminiater  estate  aa  aarvivor  if  corporation  not  formed 
and  stock  allotted  to  heirs  ia  not  dureaa. 

■.  CINCINNATI  ETC.  BAn<- 

Syl.  2  (Tm,  20).    Laehea  not  dependent  on  statute  of  limitatipnsi 

Approved   in   Patterson   v.   Hewitt,   11   N.  M.   20,  66  Pae.   657,  SS 

Ii.  B.  A.  SS8,  holding  elaimanta  of  conflicting  mining  elaima  who  «ban< 
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doDfld  loutioiK  and  made  now  loc&tiou  in  name  of  one  of  parties 
barred  by  lacliei. 

BjL  8  (Vm,  21).    roreeloanre  not  eet  aaide  after  ftve  yean. 

Approved  in  Cole  t.  Biimingfaam  Union  B7.  Co.,  143  Ala.  434,  39 
8a.  40S,  etoekhelder'a  mit  to  let  aside  sale  of  corporation's  property 
for  sharcB  of  atock  In  parchaeing  eompanj  is  barred  ten  jear*  after 
sale,  propeitj  meanwhile  having  been  sold  to  third  part;,  who  mort- 
gaged it;  Patterson  v.  Hewitt,  11  N.  If.  33,  66  Pac.  561,  SB  Ij.  B.  A. 
658,  holding  elalmants  of  eonflietlng  mining  claims  who  abandoned 
locations  and  made  new  location  in  name  of  one  of  parties  barred  b7 

17  Wall.  82-08,  21  L.  813,  AVEBILL  ▼.  SHITO. 

B7L  0  (VXU,  22),    Probable  cause— Trespass  against  officer. 

Approved  in  Agnew  t.  Hajmes,  141  Fed.  03T,  638,  in  action  againn 
internal  levenue  officer  for  wrongful  seisure  of  propert;  retamed  to 
claimant  intact,  proof  of  probable  cause  is  good  defense  nnder  Bev. 
St.,  §  9S9,  thongh  eonrt  in  rendering  judgment  in  proceeding  for  for- 
feitnre  failed  to  make  certificate  of  probable  eanse  provided  for  b; 
Bev.  St.,  g  070. 

Distinguiehed  in  Haymes  t.  Brown,   132  Fed.  529,  under  Bev.  St., 
I  989,  probable  came  is  no  defense  to  action  against  revenae  officer 
for  wrongful  seixnre. 
I     87I.  7  (Vm,  22).    TreepasB  by  officer — What  Is  probable  cause. 

Approved  in  United  States  v.  83  Backs  of  Wool,  147  Fed.  74S,  on 
judgment  for  claimant  of  propertjr  seised  hj  cnstoms  officers,  certifi- 
cate of  probable  cause  should  be  entered  where  it  is  shown  that  officers 
acted  in  good  faith  and  on  reasonable  ground  of  suspicion. 

17  Wall.  06-100,  81  L.  611,  BAILBT  t.  HANNIBAL  ETC.  BAILBOAD 
CO. 

S7L  4  (Vm,  23).    Contracts — Different  writings  read  together. 

Approved  in  Lillard  v.  Eentncky  Diet,  etc,  Co.,  134  Fed.  180,  67 
C.  C.  A.  74,  where  dietilleriei  company  agreed  to  sell  elop  and  deliver 
it  to  feeding  lot,  and  contemporaneous  contract  provided  for  lease  of 
land  bj  purchaser  to  company  to  be'  used  as  feeding  lot,  lessor  to 
have  refusal  of  slop  at  market  price,  two  contracts  were  separate. 

17  Wall.  100-123,  21  L.  618,  OULTON  t.  SAVINOS  INSTITUTION. 

Syl.  3  (VUI,  24).    Kinds  of  banks. 

Approved  in  State  v,  German  Sav,  Bk.,  103  Ud.  S04,  63  Atl,  484, 
in  action  for  collection  of  franchise  tax  on  savings  bank,  allegation 
that  defendant  was  ordinary  state  bank,  with  paid-up  capital,  is  not 
inconsistent  with  allegatian  that  it  is  not  savings  bank;  Hamilton 
Nat,  Bank  t.  American  Loan  t  Trust  Co.,  68  Neb.  72,  02  N.  W.  101, 
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corporktion  antborized  to  negotiate  loana,  hxtf  and  sell  notes,  mort> 
(agea  mai  bonda,  bonoir  money  and  receive  deposits  and  execato 
trosta,  la  bank. 

Bjl.  5  (VllI,  21).    Taxea — Savings  banks  doing  other  baBineaa. 

Approved  in  Western  Investment  etc.  Co.  v.  Murray,  6  Aria.  233, 
SS  Pac.  731,  where  eorporation  received  money  and  loaned  it  in  names 
of  depositors,  and  collected  rents  and  interest  on  loans,  which  were 
anbject  to  check  by  owners,  for  which  it  charged  commisaion,  it  is  a 
bank. 

17  Wall.  153167,  21  L.  6E2,  HOMESTEAD  CO.  v.  VAIXET  E.  B. 

^1.  4  (Vm,  S8).    Beeovery  of  taxea  paid  by  claimant  of  land. 

Approved  in  Bryant  t.  Nelson-Frey  Co.,  M  Minn.  308,  102  N.  W. 
860,  voluntary  payment  for  number  of  yeara  of  taxea  on  vacant  land 
of  another  by  stranger  to  title,  nnder  miataken  belief  that  be  had  tax., 
title,  createa  no  obligation  on  part  of  owner  to  repay. 

Distingaisbed  in  Annijo  t.  Neher,  11  N.  M.  656,  72  Pae.  14,  In  suit 
for  accounting  between  cotenants,  possessor  erroneously  claiming  en- 
tire tract  is  entitled  to  credits  for  taxes  paid,  where  he  acted  in  good 
faith. 

17  Wall.  168-182,  21  L.  538,  UNITED  STATES  v.  COOK. 

Byl.  3  (Vm,  30).    Indictment  nnder  statute  containing  exception. 

Approved  in  United  States  v,  Sheridan-Kirk  etc.  Co.,  149  Pod.  813, 
In  proaecutton  for  violation  of  eight-hour  law,  burden  of  showing 
jastifieation  is  on  defendant;  United  Statea  v.  Stone,  135  Fed.  395, 
applying  rule  to  indictment  based  on  Bev.  St.,  §  5440,  charging  eon- 
apiraey  to  defraud  United  States  by  violating  eubse/juent  statute; 
Johnson  v.  People,  33  Colo.  231,  108  Am.  St.  Bep.  85,  80  Pac.  139, 
applying  rule  to  indictment  nnder  Mills'  Ann.  St.  Bev.  Supp.,  §  1209, 
for  mnrder  eotnmitted  in  procuring  miBcarriage;  Smith  v.  Jonea,  16 
a.  D.  343,  92  N.  W.  1085,  upholding  sufficiency  of  complainant  for 
malicious  prosecution,  though  it  showed  on  face  that  offense  has  been 
outlawed  and  did  not  plead  exceptiona  provided  in  statute;  dissenting 
opinion  in  People  v.  Ebelt,  180  N.  Y.  481,  73  N.  E.  238,  majority  hold- 
ing vrritten  challenge  to  jury  panel  that  special  jury  act.  violated 
Const.,  art.  3,  §  18,  but  failing  to  allege  that  bill  not  reported  to  legis- 
lature by  revision  commissioners  as  required  by  g  23,  is  insufficient; 
UniUd  States  ▼.  Fraeger,  149  Fed.  4SS,  arguendo. 

8y1  S  (Vin,  31).    Every  ingredient  of  offense  rouat  be  alleged. 

Approved  in  United  States  v.  Allen,  150  Fed.  154,  indietmeot  under 
Bev.  St.,  j  4046,  mnat  charge  that  money  order  fnnda  embeszied  came 
into  defendant's  possession  by  virtue  of  bis  employment;  United 
States  V.  Oreen,  136  Fed.  641,  643,  upholding  sufficiency  of  indict- 
ment nnder  Bev.  St.,  g  5440,  for  conspiracy  to  defraud  government; 
Niece  v.  Territory,  9  Okl.  539,  60  Pae.  301,  indictment  for  bigamy 
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tinder  Btat.  1893,  g  4SS1,  mnat  negBtive  fset  tbtt  alleged  bigMnon» 
wife  was  penoo  other  tban  wife  of  defendant  at  time  of  HCond  wife; 
Parker  v.  Territory,  9  OU.  114,  69  Pac  10,  indictment  for  rape  mnat 
allege  that  female  was  not  wife  of  acEnsed;  Yonng  t.  Territory,  8  OU. 
EEB,  S8  Pac  TE5,  indietmeut  for  aaaanlt  to  rape  muat  allege  that  femals 
was  not  wife  of  aecnaed. 

Syl,  7  (VlXt,  32).    iDdietment — Statate  containiDg  exception. 

Approved  in  Tomlinion  v.  Eainaka,  163  Ind.  114,  TO  N.  E.  150, 
complaint  in  action  to  enforce  lien  for  building  partition  fence  i> 
■afficient,  though  it  did  not  allege  lands  were  inclosed  to  retain  itoek; 
Btate  T.  Snyder,  18S  Mo.  4BS,  82  8.  W.  2Z,  66  L.  B.  A.  490,  holding 
indictment  aeehing  to  overcome  limitation!  ranst  allege  that  defendant 
was  not  inhabitant  of  atate  aubseqaent  to  ollenie;  Wilkerion  t.  State, 
44  Tex.  Cr.  458,  72  8.  W.  852,  indictment  under  Pen.  Code,  art.  379, 
charging  gaming  at  hotel  la  enfflcient,  though  it  doei  not  negative  fact 
that  game  waa  in  private  reaidenes. 

Syl.  11  (Vm,  33).    Defenae  of  limitation*  raisable  by  demnrrer. 

See  112  Am.  St  Bep.  123,  not& 

Indictment — Demnrrer  ralaing  defenae  of  limi- 

Approved  In  United  Statea  t.  Brace,  143  Fed.  704,  demurrer  cannot 
raise  defenae  of  plea  of  etatuta  of  limltatione  to  indictment;  Ex 
parte  Townaend,  133  Fed.  75,  judgment  of  conrt-martial  confirmed 
according  to  artielea  of  war  ia  not  reviewabla  an  habeas  corpni  gd 
ground  that  prosecution  was  barred  by  limitation. 

17  WaU.  iei-206,  21  L.  600,  LAPETBE  v.  TTNITED  STATES. 
Syl.  3   (vm!,  3S).     When  piesidential  proclamation  takes  effect 
Approved  in  Bailroad  Commission  of  Louisiana  v.  Kansai  City  etc. 
By.  Co.,  Ill  La.  140,  35  So.  490,  determining  that  railroad  bad  con- 
structive notice  of  order  of  railroad  commission  ordering  removal  o^ 
•pur  track. 

17  Wall.  207-210,  21  L.  5G3,  ALLEN  v.  UNITED  STATES. 

Syl.  4  (Vm,  35).    Setoff  on  claim  ex  eontractn. 

Approved  in  Tidewater  Quarry  Co.  v.  Scott,  106  Va.  164,  52  8.  E. 
837,  defendant  in  assumpsit  may  set  off  claim  for  conversion  of  his 
property  by  plaintiff. 

17  WaU.  211-253,  21  L.  523,  HOLDEN  r.  JOT. 

Syl.  12  (Vlli,  37).    Conditions  snbseqnent — Who  elaima  breach. 

Approved  in  Jordan  v.  Qoldman,  1  Okl.  440,  441,  34  Pac.  376,  under 
Cherokee  treaties,  Cherokee  nation  aettlement  and  operation  of  atona 
quarries  on  outlet  was  nnwarranted. 
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17  W«ll.  fi53-E94,  21  L.  576,  T7LEB  t.  MAQUIBE. 

87].  4  (Vin,  38).    Ifatten  coDHideied  on  *eeond  appeal. 

Appiored  in  United  States  v.  Denvei  etc.  B.  B.  Co.,  11  N.  U.  154, 
66  Psc.  S52,  applying  rule  to  qasation  as  to  right  to  ent  timber  on 
govemmeiit  landa  adjacent  to  railroad  right  of  waj'. 


Bjl.  4  (Vni,  41).    Federal  taxation  of  itate  ageneiei. 

DistingaiBhed  in  Sonth  Carolina  t.  United  States,  1S9  IT.  8.  460, 
60  Ii.  269,  26  Sop.  Ct.  110,  govemmeiit  maj  exact  revenae  tax  from 
dispensing  agent  of  atat«  which  has  taken  charge  of  liqoor  businesa. 

8yL  7  (Vm,  43).    Pnblie  and  priTsto  eorporaUons  distingalshed. 

Approved  in  Worcester  t.  Worcester  etc.  St.  Bjr.  Co.,  196  U.  8. 
S4S,  4S  L.  395,  25  Snp.  Ct.  327,  dtj  cannot  invoke  protection  of  con- 
tract elaoM  of  constitution  against  abrogation,  hj  statute,  of  eoutrset 
between  eitj  and  street  railway  as  to  paving  of  streets;  Kittel  v. 
Trustees  etc.  Imp.  Fnnd,  139  Fed.  953,  under  Florida  improTement 
fund  act,  trustees  conld  eooflrm  railroad  land  grant  passed  hf  legis- 
lature in  strict  eonformity  with  improTsment  act.  See  97  Am.  St. 
Bep.  349,  note. 

Distinguished  in  Lexington  v.  Thompson,  113  Ky.  543,  101  Am.  St. 
Bep.  361,  68  B.  W.  478,  37  L.  B.  A.  77G,  holding  void  act  of  190O, 
attempting  to  flx  compensation  of  members  of  city  fire  department. 

ByL  8  (Tm,  43).    Federal  tax  on  municipal  revenues. 

Approved  In  Mosely  v.  State,  115  Tenn.  59,  60,  86  8.  W.  716,  state 
cannot  tax  interest  on  government  bonds  on  its  being  paid  into  hands 
of  bondholder;  dissenting  opinion  in  Sooth  Carolina  v.  United  States, 
199  U.  8.  466,  467,  468,  471,  50  L.  272,  274,  26  Snp.  Ct.  110,  majority 
holding  government  may  exact  revenue  tax  from  dispensing  agent  of 
state  which  has  tsken  charge  of  liquor  business. 

Distinguished  in  South  Carolina  v.  United  States,  199  U.  8.  453,  SO 
L.  266,  26  Sop.  Ct.  110,  government  may  exact  revenue  tax  from  dis- 
pensing agent  of  state  which  has  tsken  charge  of  liquor  businesa. 

17  Wall.  338-3S1,  21  L.  802,  HUME  v.  BEALB'S  EXECUTBIX. 

8yL  4  (Vm,  43).    Excuse  for  eestui's  laches. 

Approved  in  Patterson  t.  Hewitt,  11  N.  U.  28,  66  Fae.  560,  35  L. 
B.  A.  638,  evidence  of  poverty  of  complainant  is  no  excuse  for  long 
delay  in  assertion  of  rights. 

17  Wall.  351-354,  21  L.  542,  ALLEN  v.  MA88ET. 

8yl.  3  (Tin,  46).    Following  state  statutory  constmctioB. 
'  Approved  in  In  re  Wood,  147  Fed.  878,  under  Wisconsin  decision! 
homestead  owned  by  bankrupt,  though  purchased  while  insolvent  from 
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proceed!  of  nonexempt  propart^,  ia  exempt;  Tork  y.  Wuhbnm,  129 
Fed.  567,  04  C.  C.  A.  131,  fedeTSi  eonrti  follow  st&te  eonrU  in  deter- 
mining whether  otbJ  contract  for  lesM  of  realty  for  more  than  omo 
year  not  conforming  to  itatnte  of  franda  ia  Toid  or  voidable;  diiMnt- 
ing  opinion  in  Jamei  t.  Onj,  131  Fed.  411,  6S  C.  C.  A,  385,  majority 
holding  loan  made  by  wife  to  hoaband  from  aeparate  estate  ia  debt 
provable  agsinat  hit  bankrupt  Mtate,  irrespeetiTa  of  ita  enforeeabilitj 
under  atate  lawa. 


By\.  1  (Tin,  48).    Drover  riding  on  paaa  ia  paisenger. 

Approved  in  Weaver  v.  Ann  Arbor  B.  B.  Co.,  139  Uieh.  800,  601, 
602,  102  N.  W.  1041,  1042,  following  role;  MeNeUI  v.  Durham  etc. 
By.  Co.,  135  N.  C.  6B9,  47  S.  E.  7Q7,  67  Zi.  B.  A.  227,  holding  railroad 
liable  for  injuriei  to  one  riding  on  pan,  thongh  paaa  waa  void;  NieUee 
V.  Seaboard  etc.  By.,  74  S.  C.  133,  13S,  S4  B.  B.  265,  266,  where  hni- 
band  Bgrees  to  go  to  certain  point  aa  witnees  for  railroad  on  condition 
that  it  fnrniah  traniportation  for  hie  wife,  Btipnlation  on  paaa  relieving 
company  from  negligence  ia  no  defenie  to  action  for  death  of  wife; 
FeldBchneider  v.  Chicago,  Milwaukee  etc.,  122  Wis.  432,  M  N.  W. 
1037,  where  contract  of  stock  carriage  provided  that  shipper  might 
accompany  stock,  elanse  that  carrier  not  liable  for  personal  injuries 
in  excess  of  fSOO  is  void. 

Distinguished  in  Tarrington  v.  Delaware  etc.  Co.,  143  Fed.  507, 
under  Fenn.  P.  L.  6S,  railway  mail  clerk  is  not  passenger. 

Sjt  3  (Vm,  49),  Limitation  of  carrier's  liability. 

Approved  in  Central  etc.  By:  Co.  v.  Hall,  124  Oa.  325,  110  Am.  St. 
Bep.  172;  52  S.  E.  681,  4  L.  B.  A.  (N.  S.)  S98,  upholding  contract  lim- 
iting liability  of  carrier  of  livestock  to  injuries  caused  by  gross 
negligence. 

Syl.  5  (Vm,  SO).     Co-ordinate  jurisdiction  on  commercial  law. 

Approved  in  Spinke  v.  Hutual  etc.  Life  Assn.,  137  Fed.  171,  ap- 
plying rule  in  determining  validity  of  provision  of  insurance  policy 
that  no  action  shall  be  brought  after  one  year  from  insured's  death. 

Distinguished  in  Tarrington  v.  Delaware  etc.  Co.,  143  Fed.  569, 
under  Penn.  P.  L.  58,  railway  mail  clerk  is  not  passenger, 

Syl.  9  CVill,  52),    Common  carrier  becoming  private  carrier. 

Distinguished  in  Texas  etc.  By.  Co.  v.  Fenwick,  34  Tei.  Civ.  226, 
78  S.  W.  551,  railroad  liable  for  injuries  to  newsboy  employed  by 
another  to  sell  papers  on  train  though  he  signed  antecedent  release. 

Syl.  10  (Vm,  53).    Care  required  of  carriers  of  pasaengers. 

Approved  in  Memphis  News  Pub.  Co.  v.  Southern  By,  Co.,  110  Tenn. 
703,  63  L.  B.  A.  150,  75  S.  W.  945,  where  railroad  contracted  with 


sdbvGoOgIc 


<03  NotM  on  n.  8.  Beporto.  17  WaU.  3S7-3S4 

■awBpap«r  to  ran  special  early  train  earrying  only  Its  newspapen, 
pspei  guaranteeing  certain  revenue  from  train,  and  train  became  one 
of  sehedaled  trains,  railroad  could  not  refnse  otlier  papera. 

Syl.  IS  (VIII,  S5).     QroM  and  ordinary  negligeaea. 

Approved  in  Evansvills  etc.  B.  R.  Co.  t.  McEinney,  31  Ind.  App. 
40S,  73  N.  E.  150,  where  complaint  alleged  agreement  for  round-trip 
ahipmant  of  raeehonea,  and  that  on  return  carrier  refuaed  to  ship 
unless  contract  limiting  liability  to  tlOO  for  each  horae  signed,  and 
horses  injured  by  carrier's  negligence,  cause  of  action  is  stated; 
Nasfaville  etc.  By.  Co.  v.  Stone,  112  Tenn.  377,  105  Am.  St.  Bep.  S55, 
79  8.  W.  1038,  stipulation  limiting  liability  for  loss  of  hogs  shipped 
to  (5  per  head  is  void  where  real  value  waa  treble  that  sum. 

Syl.  13  (Vm,  66).  Ordinary,  slight  and  gron  negligence  distin- - 
goished. 

Approved  in  Baymond  v.  Portland  B.  B.  Co.,  100  Ue.  534,  02  Ail. 
404,  eonatming  instraetion  as  to  care  required  of  conductor  of  street- 
car in  permitting  passenger  to  alight  from  car. 

Byl.  14  (Tin,  5S).    NegligeDce  defined. 

Approved  in  UaOnon  v.  Camdon  etc.  By.  Co.,  56  W.  Ta.  G56,  49 
8.  K  451,  applying  role  whera  itreet-«ar  passenger  injoTed. 

8yl.  IS  ( viii,  66).    When  carrier  can  stipulate  against  negligence. 

Approved  in  Kelly  ▼.  Ualott,  135  Fed.  76,  67  C.  C.  A.  54S,  charac- 
terization of  defendant's  negligence  aa  "gross"  in  declaration  does 
not  change  effect  of  allegation  from  what  it  would  have  been  if  term 
"negligence"  alone  need;  Chicago  etc.  By.  Co.  r.  Eamler,  215  ni. 
540,  106  Am.  St.  Bep.  187,  74  N.  E.  710,  where  sleeping-car  porter 
injured  by  blowing  up  of  locomotive  of  bis  train,  contract  releasing 
railroad  from  liability  is  complete  defense,  though  negligence  waa 
gross;  Evansville  etc.  B.  B.  Co.  v.  McKinney,  34  Ind.  App.  409,  73 
N.  E.  ISO,  complaint  alleging  agreement  for  round-trip  shipment  of 
racehorses,  and  that  carrier  refused  to  ship  on  return  unless  contract 
limiting  liability  to  tlOO  for  each  horse  signed,  value  being  fixed  by 
carrier,  states  eauae  of  action. 

8yl.  17  (Tin,  S9).    Carrier  cannot  stipulate  against  negligence. 

Approved  in  Can  v.  Tezaa  etc.  By.  Co.,  194  U.  S.  431,  48  h.  10S7, 
24  Sup.  Ct.  668,  exemption  of  carrier  from  liability  for  fire  is  valid 
though  opportunity  to  ship  under  common-law  liability  not  presented; 
Arthur  T.  Texas  etc.  By.  Co.,  130  Fed.  130,  where  shipper  accepted 
bill  of  lading  containing  Sre  exemption  clausa  without  request  for 
rate  under  common-law  liability,  carrier  not  liable  for  loss  by  Sre; 
PennsylvanU  B.  Co.  v.  Burr,  130  Fed.  850,  65  C.  C.  A.  331,  where  bill 
of  ladiag  limits  carrier's  liability  to  value  of  goods  at  time  and  place 
of  shipment,  and  gives  carrier  benefit,  of  insurance  effected  by  ship- 
per, carrier  cannot  claim  insurance  covering  current  value  at  destina- 
tion; Wilson  T.  Atlantic  C.  L.  B.  Co.,  129  Fed.  779,  730,  where  car- 
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rier  Agreed  to  haul  eiicni  enn,  loadiiiK  of  whlcb  woa  to  be  in  eharg* 
of  eircni  men,  for  reduced  rate,  ttipiilatioii  releuiug  earriei  fron 
lisbilitj  for  negligeaee  of  iti  emplorsfli  ia  valid. 


Approved  tn  Paul  T.  PennirlTsnla  B.  B.  Co.,  70  N.  J.  L.  445,  ST 
Atl.  140,  foUowing  tdIb;  The  Oregon,  133  Fed.  630,  6S  C.  C.  A.  003, 
applying  rule  to  gtipolation  of  ticket  exempting  earrier  from  liabil- 
ity for  own  or  agent '■  negligence,  provided  it  has  ased  dae  diligeneo 
to  make  veeael  leaworth;;  Johnston  t.  Fargo,  184  N.  T.  384,  77  N. 
H.  390,  agreement  between  esprew  companj  and  an  emploj^ee  ro- 
lieving  eampanj  from  liability  for  injnrieH  censed  through  its  negli- 
gence is  void;  McNeill  v.  Durham  etc.  By.  Co.,  133  N.  C.  702,  703, 
704,  47  8.  E.  772,  773,  07  Xi.  B.  A.  227,  holding  railroad  liable  for  in- 
jnriea  to  one  riding  on  pais  thoagh  pass  was  void;  Bprigg  ▼.  Bat- 
land  B.  B.  Co.,  77  Vt.  3Gfl,  357,  3SS,  00  Atl.  140,  147,  applying  ml* 
to  contract  exempting  carrier  from  liability  for  injariei  to  care- 
taker of  cattle;  Chesapeake  etc.  Bj.  Co.  v.  Beasley,  104  Ya.  792,  Z 
L.  B.  A.  (N.  8.)  183,  S2  8.  E.  5S7,  under  Code  1887,  j  1298,  contract 
limiting  carrier's  liability  ia  void;  Shannon  v.  Chesapeake  etc.  By.  Co., 
104  Ya.  049,  52  B.  E.  S77,  holding  railroad  liable  for  injniiei  to  az- 
preaa  messenger;  Bosley  v.  Baltimore  etc.  B.  B.  Co.,  54  W.  Ya.  079, 
40  B.  F.  019,  60  L.  B.  A.  871,  contract  limiting  liability  of  carrier  of 
stock  to  amount  expended  by  owner  for  food  and  water  in  event  of 
delay  through  carrier's  negligence  does  not  exempt  carrier  from  lia- 
bility for  damage  caased  by  its  negligenee;  Cherry  v.  Chicago  etc. 
B.  B.  Co.,  191  Mo.  517,  109  Am.  St.  Bep.  830,  2  L.,  B.  A.  (N.  8.)  095, 
90  8.  W.  380,  arguendo. 

IT  Wan.  384-898,  21  L.  644,  8TITT  v.  HUIDEKOPBBS. 

8yl.  8  (Yin,  OS).    Affirmative  witness  preferred  to  negative. 

Approved  In  Bich  v.  Chicago  etc.  tly.  Co.,  149  Fed.  83,  in  aetiott 
for  death  at  crossing  where  engineer  and  Bremen  testified  bell  waa 
ringing,  testimony  of  others  that  they  did  not  hear  bell  does  not  war- 
rant finding  of  negligence;  The  IM.n  MacCool,  147  Fed.  127,  apply- 
ing rule  where  master  and  crew  of  sunken  dredge  testified  to  placing 
lights  thereon  and  that  they  were  burning  immediately  preceding 
collision;  Baltimore  etc.  B.  Co.  v.  Baldwin,  144  Fed.  60,  where  fore- 
man of  track  crew  and  others  testified  to  warning  of  approach  of  en- 
gine, testimony  of  others  that  they  did  not  hear  warning  creates  no 
conflict;  Chicago  etc.  By.  Co.  v.  Andrews,  130  Fed.  70,  04  C.  C.  A.  399, 
applying  rale  wbere  in  action  for  injuries  at  railroad  crossing  many 
witnesaat  teatifled  to  hearing  signals  and  saw  train  approaching; 
Btate  V.  Unrray,  139  N.  C.  S48,  51  8.  E.  770,  upholding  inetnjction 
defining  poiitlvo  and  negative  testimony  in  prosecution  for  mur* 
der. 
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17  WaU.  398-405,  21  h.  MB,  CONWAT  t.  STANNABD. 

Syl.  S  (Vm,  85).    Notice  of  sale  of  periBh&ble  property. 

Cited  in  Daniels  t.  Homer,  139  N.  C.  230,  SI  S.  £.  996,  3  L.  B.  A. 
(N.  8.)  897,  arguendo. 

17  Wall.  40B-411,  21  L.  665,  SEED  v.  QABDNGB. 

8yl.  1  (Vm,  66).    Beview  of  matterri  in  biU  of  ezeeptlou. 

Approved  in  Newport  etc.  By.  ft  Elee.  Co.  t.  Tount,  136  Fed.  GOO, 
fiB  C.  C.  A.  363,  aHaignment  of  error  baaed  on  living  and  refusal  of 
instrnetioDB  not  considered  on  appeal,  onleia  bill  of  exceptions  contains 
evidence  pertinent  to  iaanes. 

17  WaU.  417-424,  21  L.  642,  MOOHE  v.  HIJNTINQTON. 

SyL  4  (vm,  68).  Jadgmaut  against  defendant  and  appeal  >nie- 
ties. 

Approved  in  Em^ie  State  etc.  Co.  v.  Hanley,  130  Fed.  103,  69  C. 
C.  A.  S7,  where,  after  afBrmance  on  appeal,  appellee  filed  in  trial 
court  motion  to  proceed,  containing  notice  to  sareties  on  supersedeaa 
bond  that  he  would  apply  for  summary  decree  on  bond,  court  could 
render  summary  jndgmeut  against  sorety. 

17  Wall.  42S.43T,  21  L.  6S0,  8TATB  v.  STOLI* 

ByL  1  (Tin,  68).    Bepeal  by  later  law. 

Approved  in  Guthrie  v.  Sparks,  131  Fed.  449,  65  C.  C.  A.  427, 
Ey.  St.  IS94,  §  1882,  empowering  county  fiical  eoarts  to  levy  county 
taxes,  but  excepting  power  to  levy  tax  for  railway  aid  bonds,  is  not 
Impliedly  repealed  as  to  exception  by  §  1339,  relating  to  ad  valorem 
taxes;  Giles  v.  Dennison,  15  Okl.  63,  7S  Pac.  177,  Laws  18Q7,  p.  256, 
}  2,  relating  to  construction  of  courthouse,  is  not  repealed  by  Laws 
1903,  c.  11,  p.  146;  Carpenter  v.  Bnssell,  13  Okl.  283,  73  Fac.  932, 
Stat.  1893,  C.  18,  art.  13,  relating  to  appeals,  is  not  ineonsistent  with 
Act  of  1893  eztebding  jurisdiction  of  probate  court  and  providing  for 
appeals  therefrom;  Tootle  v.  Kent,  12  Okl.  700,  73  Pac.  318,  Code 
Civ.  Proc.,  I  56,  relating  to  change  of  venue,  does  not  conflict  with  28 
Stat.  21,  and  is  valid;  Buchanan  v.  State  Treasurer,  6S  B.  C.  41E,  47 
S.  E.  684,  couatruiug  salary  reduction  act  of  1893,  and  general  ap- 
propriation act  passed  on  followiiig  day. 

SyL  3  (Vm,  70).    Special  charter  unaffected  by  general  law. 

Approved  in  Christie-Street  Com.  Co.  v.  United  States,  13B  Fed. 
333,  09  C.  C.  A.  464,  limitation  of  two  years  for  commencement  of 
actions  to  recover  back  internal  revenue  taxes  illegally  exacted  pre- 
scribed by  Bev.  Bt.,  !  3227,  is  not  repealed  by  Comp.  St.  IBOl,  p.  752; 
Bealmear  v.  Hutchins,  134  Fed.  262,  under  Bev,  St.  N.  C.  1837,  c.  42, 
§  1,  relating  to  entry  of  Cherokee  lands,  burden  is  on  entryman  to 
show  on  face  of  grant  itself  that  land  was  at  tiroa  vacant  and  an- 
sa rveyed. 
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17  WiJl.  445-453,  21  L.  875,  WA8HIN0TON  ETC.  EAILEOAD  CO.  r 


Bjh  8  (Vm,  72).  ProeaM— Prtmmptioii  u  to  contiDO&nce  in  offi- 
cial capacity. 

Approved  in  diBsenting  opinion  in  TUnm  v.  F7ke,  8  Idaho,  30,  M 
Pac.'I63,  majorfty  liolding  judgment  against  eorpoiation  ia  void  where 
leryiee  of  Bummona  made  on  on«  not  *eeretU7  at  date  of  aeiTice. 

Sy\.  4  (Vm,  72).    Bailroads— Escape  of  legal  dntiea  hj  leaae. 

Approved  In  Unntt  r.  Algiers  etc.  Hj.  Co.,  Ill  La.  42S,  100  Am. 
Bt.  Bep.  495,  3G  Bo.  627,  64  L.  B.  A.  222,  railroad  is  liable  for  in- 
juries  eansed  by  its  ne^igont  operation  of  cars  upon  road  operated  by 

(Vm,  72.)  UiBcellaneoas.  Cited  in  Chicago  eto.  B.  B.  Co.  v. 
NeweU,  1»8  U.  8.  579,  49  L.  1171,  2S  Snp.  Ct.  801. 

17  Wall.  453-460,  21  L.  700,  ADAMS  v.  BUBEB. 

87L  8  (Vm,  76),     Patents— License  to  sell  or  lue. 

Approved  in  Hartman  v.  Park  ft  Sons  Co.,  145  Fed.  364,  upholding 
contract  between  maker  of  proprictarj'  medicino  and  wholesalers  bind- 
ing lattsr  to  sell  at  fixed  price  and  to  retailers  designated  by  maker 
only;  Bnllock  etc.  Iffg.  Co.  v.  Weatingfaonse  etc.  Mfg.  Co.,  12B  Fed- 
lOS,  63  C.  C.  A.  007,  where  defendant  restrained  from  making  or 
selling  patented  article,  his  making  and  selling  single  element  of 
combination  for  ase  in  foreign  country  for  use  with  other  elements  of 
patent  is  not  contempt. 

8yL  3  (Tin,  75).    Patents— 4ale  of  right  in  eertlia  district. 
Cited  In  Bubber  Tire  Wheel  Co.  v.  Milwaukee  Bnbber  eU.  Co.,  142 
Fed.  536,  arguendo. 

17  WalL  460-463,  21  L.  079,  PHILP  v.  NOCK. 

Sjl.  1  (VlU,  76).    Measure  of  damages  for  patent  infringement. 

Diatingnished  in  Brown  v.  Lanyon,  IIS  Fed.  839,  action  at  law  ia 
not  maintainable  for  sole  purpose  of  recovering  profits  of  infringer  of 

Syl.  S  (vij.1,  76).    Damages  for  infringement  of  part. 
Approved  in  Westinghonse  v.  New  York  Air  Brake  Co.,  140  Fed. 
547,  followiDg  rule. 

17  Wall.  463.473,  21  L.  517.  CABLTON  v.  BOKEB. 

Syl.  3  (Vnr,  77).    Patents— All  embracing  claims. 

Approved  in  Queen  v.  Friedlander,  14S  Fed.  777,  holding  void 
Sayar  patent  No.  694,036,  claim  1,  for  improvement  in  vacuum  tubes. 
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17  W«a  478-488,  21  L.  723,  WILSON  v.  CITY  BANK. 

87I.  1  (TUT,  78).    Objects  of  benkmptey. 

Approved  in  In  re  Amutrong,  14S  Fed.  208,  holding  mortgBKei 
given  while  netaallj  inaolTent,  but  wheie  debtor  did  not  m  believe, 
not  to  be  preference*. 

BjL  S  CVm,  78).    Bankrnptey — ^Ttuufan  void  u  frandulent  pref- 

Approved  in  Western  Tie  ete.  Co.  v.  Brown,  IM  U.  8.  S09,  49  L. 
ST4,  S5  8np.  CL  339,  ram  retmined  by  ereditor  with  knowledge  of 
debtor's  insolvency,  within  four  months  of  bnnkniptej,  wliieh  sam 
was  dve  bankrnpt  nnder  agreement  by  which  creditor  dedoeted  from 
employee's  wnges  sums  due  bnnknipt,  is  not  preference ;  Hardy  v. 
Cray,  144  Fed.  926,  926,  holding  payment  by  insolvent  to  creditor 
by  return  of  goods  to  be  preference. 

Syl.  S  (Tin,  78).    Insolvent  not  compelled  to  petition  for  sdjadiea- 

Approved  in  Biehmond  etc  Iron  Co.  v,  Allen,  148  Ped.  661,  insol- 
vent corporation  does  not  give  preference  by  permitting  its  property 
on  leased  premisee  to  be  sold  for  past  rent. 


Approved  in  Johnson  v.  Anderson,  70  Neb.  843,  97  N.  W.  342,  hold- 
ing attachment  and  jadgment  thereon  not  preference. 

17  Wall.  496-507,  21  L.  788,  UNITED  STATES  v.  I8HAM. 

Syl-  2  (Vm,  84).     Statutory  eonatmetion — Punetaation. 

Approved  in  Crawford  v.  Burke,  19S  U.  B.  192,  49  L.  1S3,  GS  Sup. 
Ct.  9,  only  debts  created  by  fraud  of  bankrupt  while  he  was  acting 
as  officer  or  in  flduelar}'  capacity  are  excepted  from  operation  of  dis- 
charge in  bankmptey  by  Bankr.  Act,  J  17,  subd.  4. 


Approved  in  State  v.  Western  Union  Tel.  Co.,  96  Uinn.  16,  104  N. 
W.  570,  under  Laws  1891,  p.  70,  e.  8,  as  amended  in  1901,  tangible 
and  intaxsble  property  of  telegraph  eompanies  ar«  taxable. 

17  Wall.  508-514,  21  Lu  705,  NOBTHWESTEBN  PACKET  CO.  v.  Me- 
CUB. 

Syl.  3  (Vm,  8S).    When  relation  of  master  and  servant  ceases. 

Approved  in  Arkadelphia  Lumber  Co.  v.  Smith,  78  Ark.  510,  9S 
S.  W.  801,  where  lumber  company  furnished  employees  with  hand- 
car to  go  home  at  end  of  day's  labor,  employees  stiU  in  company's 
service  while  traveling  over  road  to  homes. 
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DiitlDgnithcd  in  O'Nell  t.  Pittabnrg  ate.  B.  Co.,  130  Fed.  S08, 
flagman  eroising  trseks  after  work  ended  cannot  recover  for  injnry 
eaoaed  bj  negligenea  of  train  crew. 


S7I.  3  (Vm,  87).    JadgmentB— FnU  faith  and  credit 
Approved  in  In  re  Boz'a  WiU,  127  Wia.  870,  106  N.  W.  IMS,  on 
proceedingB  to  probate  will   which  had  been  probated  in   Dlinoia, 
where  cop^  of  record  not  authenticated  ia  required  hj  itatnte,  eonnt^ 
eonrt  had  no  juriadietion  to  admit  will  to  probate. 

17  Wall.  532-645,  81  L.  707,  BEA  v.  lOBSOUBL 
87I.  3  (Vni,  BO).    Witneaiea — 8«opB  of  croM-exBtninBtloB. 
Approved  in  diuentisg  opinion  in   Beiurrection  Gold  Min.  Co.  v. 
Fortune  Gold  Uin.  Co.,  129  Fed.  682,  64  C.  C.  A.  180,  majoritj  hold- 
ing eroM-examination  of  witness  should  be  limited  to  sabjeeta  of  hia 
direet  examination. 

IT  WaU,  545.553,  81  L.  685,  ELDBED  v.  BANE. 

BjL  1  (Vm,  91).    Rea  is  appearance. 

Approved  in  Qroel  v.  United  Glee.  Co.,  68  N.  J.  Eq.  851,  59  AtL 
441,  under  Bev.  1908,  P.  Zu,  p.  Bll,  plea  bj  foreign  corporation  in 
■nit  in  which  personal  decree  sought,  reciting  that  it  appears  b^  iti 
offlcers  for  sole  purpose  of  objecting  to  jurisdietion,  is  sufficient. 

17  Wall.  653-559,  21  L  T39,  UNION  PACXFIC  EAILBOAD  GO.  T. 
FOET. 

Bjl  1  (vm,  92).    Theory  of  fellow-servant  rule. 

Approved  in  Bering  Hfg.  Co.  v.  Femelat,  35  Tex.  CIt.  48,  79  S. 
W.  873,  iuBtruction  that  employer  eannot  escape  liability  for  injury 
to  servant  caused  by  .wrongfol  act  of  foreman  ia  erroneons. 

SyL  8  (Viil,  93).  Presumption  of  servant's  aasnmptiou  of  risks, 
DistinguiBbed  in  KcMillsn  v.  Grand  Trunk  By.  Co.,  130  Fed.  889, 
65  C.  C.  A,  165,  where  boy  of  seventeen,  who  had  gone  into  railroad 
yards  with  experienced  servant  to  be  instructed  in  ear-eonpling,  was 
killed,  proof  that  servant  who  was  with  deceased  was  also  yonng  doei 
not  show  defendant's  negligence. 

SyL  i   (Tm,   B5).     Ordering  minor  to   do  perilous   work  Is  hegli- 

Distinguished  in  Texas  etc.  Coal  Co.  v.  Uanning,  34  Tex.  Civ.  325, 
78  S.  W.  547,  where  neither  express  authority  to  one  employee  to 
direet  another,  nor  knowledge  of  such  assumed  authority  brought 
■ema  to  employer,  no  presumption  of  authority  arises. 
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87I.  S  (Vm,  96).    Implied  &greeme&t  not  endauK^r  aervoDL 
Approyed  in  Toha  v.  Shorthill,  130  Iowa,  541,  107  N.  W.  418,  lioM- 

isg  it  was  duty  of  msRter  to  warn  inexperienced  HTvant  of  danger 

from  flying  splinter*  in  cutting  iteel  rails. 


Bjl.  1  (Vill,  97).     Commerce — Beqnjring  posting  of  railroad  rates. 

Approved  in  LoniiTille  t.  Wehmhoff,  116  Kj.  630,  76  8.  W.  8SI,ander 
Kj.  St.  IS99,  £3  2742,  2782,  2783,  council  may  pass  ordinance  pro- 
hibiting poolrooms;  Walker  ▼.  Southern  Itj.  Co.,  137  N.  C.  168,  49 
8.  E.  86,  upholding  Acta  1903,  p.  990,  e.  5Q0,  imposing  penalty  on 
railroad  failing  to  transport  interstate  freight  within  fonr  days  after  its 
receipt;  Atlantic  Coast  Line  By.  Co.  v.  Commonwealth,  102  Ya.  617, 
4S  B.  B.  916,  apholding  corporation  eommiseion's  rnlea  regarding 
storage,  demarrage,  car  service  and  car  detention  charge*;  Hagan  t. 
City  of  BicbmoDd,  104  Ya.  732,  3  L.  B.  A.  (N.  8.)  1120,  E2  8.  E.  389, 
Comp.  St.  1901,  p.  3946,  aotborizing  Becretary  of  War  to  remove 
obstructions  from  navigable  waters,  does  not  prohibit  states  or  cities 
from  removing  obstructions  where  secretary  does  not  act. 

Byl.  8  (Yin,  98).     Commerce  embrace*   what 

Approved  in  dieaenting  opinion  in  Northern  Beearities  Co.  v.  United 
States,  193  U.  8.  392,  48  L.  723,  24  8up.  Ct.  436,  majority  upholding 
anti-trust  act  of  1S90. 

Syl.  4  (Ym,  08).  Bute  regulation  of  commerce  in  absence  of 
«engresslonaL 

Approved  in  Arkansas  etc.  By.  Co.  t.  German  Nat.  Bank,  77  Ark. 
490,  92  S.  W.  625,  upholding  Kirby's  Digest,  §§  S30,  531,  prohibit- 
ing deUvery  of  goods  except  on  suTreoder  of  bill  of  lading. 

17  Wall.  670-581,  81  L.  657,  HOBN  v.  LOCKHABT. 

Byl.  1  (YTII,  99).    Who  are  indispensable  parties. 

Approved  in  Lynch  v.  United  States,  13  Okl.  158,  73  Pac.  1100, 
where  patent  issued  to  homesteader  for  townsite  purposes  and  many 
lots  sold,  government  cannot  cancel  patent  for  fraud  of  entryman. 

Syl,  2  (Ym,  99),  Presence  of  indispeDsable  parties  necessary  to 
jurisdiction. 

Approved  in  New  York  etc,  Co.  v.  City  of  New  York,  143  Fed. 
462,  under  state  statute  giving  tenant  under  lease  for  more  than  ten 
years  right  to  sue  to  remove  cloud  from  title,  lessor  is  not  indis* 
pensabla  party  to  suit  by  lessee  to  set  aside  local  improvement  assess- 

Syl.  5  fYm,  101).     Yalidity  of  acts  of  rebel  states. 
Approved   in   Cnllins   v.   Overton,   7   Okl.  481,  64   Pac.   705,   where 
-  Texas   authorities    organized    disputed    territory   into    county,    wlioao 
3» 
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inlmbituiti  esereiMd  >U  goTeniment&l  fanetioiw  antll  It  waa  de> 
eiiied  that  tenitorj  w&b  not  in  Tezaa,  judgment  of  court  of  cneb 
comity  wai  valid. 

17  WbH.  S82-586,  81  L  682,  THE  ICEBBITT. 

B7L  1  (Vm,  103).    Nonregiitrstion  of  vMSel  owned  bj  eltlxen. 

Approved  in  Tbe  AltA,  148  Fsd.  065,  Tenel  not  registered  in  United 
Btatea,  thoogh  owned  by  citizen,  is  mbject  to  tonnage  dnt;f;  The 
Alta,  136  Fed.  SIS,  6&  C.  C.  A.  889,  foreign-built  vesBel  owned  bj  eiti- 
ceu  la  not  subject  to  tonnsge  duty. 

IT  WaU.  596-800,  21  L.  737,  BOHN  r.  WATEB80N, 

87I.  1  (Vill,  lOS).    StatoteB  presomed  pioapectiro. 

See  111  Am.  Bt.  Bep.  461,  note. 

87I.  3  (Tia,  lOG).    Limitation  atatntes  may  ^e  retroactive. 

Approved  in  Sehanble  r.  Schols,  137  Fed.  391,  69  C.  C.  A.  581. 
Rev.  Code  N.  S.  1899,  f  3491a,  vsUdating  tiUes  held  bj  advene  poe- 
•enion,  is  retroaetive;  Eerrick  v.  Boqnillaa  Land  etc.  Co.,  200  XJ.  S. 
102,  50  L.  391,  26  Sap.  Ct.  192,  ten  year  limitation  prescribed  by 
AriE.  Bev.  Bt.  1901,  per.  2939,  for  actions  to  recover  lands  adversely 
held,  does  not  apply  to  action  brought  between  date  when  statute 
enacted  and  date  when  revision  of  statutes  took  effect;  Lamb  v. 
Powder  Biver  etc.  Co.,  132  Fed.  436,  438,  67  L.  B.  A.  558,  65  C.  C.  A. 
570,  holding  Colo.  Sess.  Laws  1895,  p.  239,  e.  106,  as  amended  in 
1890,  prescribing  limitation  of  actions  on  foreign  judgments,  is  void. 
See  111  Am.  St.  Bep.  455,  note. 

Syl.  4  (Vin,  106).    When  limitations  bepn  to  ran. 

Approved  in  Crotbers  v.  Edison  Electric  Co.,  149  Fed.  607,  608,  609. 
nnder  amendment  of  1909,  40  Cal.  Code  Civ.  Proe.,  g  350,  reducing 
limitations  for  actions  for  negligence,  as  to  causes  of  actions  previ- 
ously accrued,  but  not  barred  nnder  old  law,  new  period  ran  front 
taking  effect  of  amendment;  Keagy  v.  Wellington  National  Bank. 
12  Okl.  36,  69  Pac.  813,  statute  of  limitations  does  not  begin  to  run 
until  debtor  becomes  resident  of  territory;  Euber  v.  Zimmerman, 
8  Okl.  574,  58  Pbc.  738,  holding  note  sued  on  not  baired;  Soutbgate  v. 
Frier,  8  Okl.  438,  57  Pae.  842,  effect  of  act  of  1893,  abolishing  lim- 
itation statute  of  1890,  was  to  renew  causes  of  action  which  had  not 
expired  before  new  statute  took  effect;  Bichardson  v.  Mackay,  4  Okl. 
337,  46  Pac.  549,  where  cause  of  action  arose  in  another  state,  stat- 
ute of  limitations  does  not  begin  to  ran  until  debtor  becomes  resi- 
dent of  territory. 

17  Wall.  604-609,  21  L.  721,  UNITED  STATES  v.  BOUTWELL. 

Byl.  2  (VIII,  108).    Mandamus  does  not  reach  offiea  of  respondent. 

Approved  in  New  Mexico  v.  Baker,  196  U.  8.  440,  49  L.  543,  2S  Bupw 
Ct.  375,  successor  in  office  of  territorial  judge  may  be  snbslitntod  i»  - 
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place  of  predeceisor  on  appeal  from  denial  of  mandamaa  to  compel 
latter  to  take  jurisdiction  of  action;  State  v.  Board  of  State  Canvaa- 
■era,  32  Uont.  16,  79  Pac.  403,  mandaniaa  to  compel  Btat«  oflicen  to 
perfoTin  dnt^  where,  prior  to  hearing,  term  of  office  expired  and  me- 
eessoiH  given  no  notice  of  proeeediags;  Holdermann  v.  Schane,  5S  W. 
Va.  IS,  48  3.  B.  B14,  mnndBinna  swarded  agaiait  ma^or  and  conneil- 
men  to  compel  them  to  convene  aa  caiiTBssiiig  board  cannot  be  naed 
againat  sneeeMon. 


Approved  in  New  Mexico  v.  Baker,  1S6  TT.  B.  442,  49  L.  544,  23 
Sup.  Ct.  376,  Bucceaaor  in  office  of  territorial  judge  ma;  be  Bobstitnted 
in  place  of  predecessor  on  appeal  from  denial  of  mandamua  to  compel 
latter  to  take  juriadiction  of  action;  State  v.  Board  of  State  Can- 
vaasers,  3S  Mont.  17,  79  Pac.  403,  diimisaitig  mandamua  to  compel  state 
officers  to  perform  official  duties  where  prior  to  hearing  terms  ex- 
pired and  demand  not  made  on  succeaiors  to  perform  duties. 

17  Wall.  6I0-S24,  21  L.  731,  SAWTEB  ▼.  HOAa. 

8yl.  1  (Vm,  110).    Bankniptcf  assignee  may  act  aside  eonvejanees. 

Approved  in  Commercial  Bank  t.  Warthen,  119  Oa.  994,  47  S.  "E.  E37, 
on  corporation's  bankruptcy,  right  of  corporation  to  ane  on  unpaid 
stock  ■ubseriptiona  passes  to  trustee. 

S7I.  2  (Vin,  111).    Corporation'*  capital  stock  is  trust  fund. 

Approved  in  In  re  Bemington  ete.  Motor  Co.,  139  Fed.  776,  where 
corporation  conreyed  "pud-up"  abnrei  of  its  stock  at  trifle  less  than 
par  to  board  of  trade  in  exchange  of  building  site,  and  board  sold 
stock  at  cost,  purchasers  not  liable  to  further  assessments  on  corpora- 
tion's bankruptcj. 

Sjl.  3  (Vlll,  115).    Directora  cannot  release  stock  subscription. 

Approved  in  Vaughn  v.  Alabama  Nat.  Bank,  143  Ala.  67S,  42  So,  04, 
atoekbolder  who  purchased  corporate  stock  at  less  than  par  is  liable 
to  corporation's  creditors  for  difference  between  parchase  price  and 
par;  Maryland  Trust  Co.  v.  National  Mech.  Bank,  102  Md.  627,  63  AtL 
77,  trust  company  chartered  subject  to  Acts  1892,  p.  15S,  c.  100,  J  S5e, 
and  Const.,  art.  3,  g  30,  cannot  purchase  its  own  stock, 

17  WalL  624-S30,  21  L.  741,  KIBBB  v.  BENSON. 

SyL  4  (VUI,  119).    Service  of  process  at  dwelling. 

Approved  in  Graham  v.  Loh,  32  Ind.  App.  187,  69  N.  E.  476,  In  action 
to  vacate  judgment  for  fraod  predicated  on  false  return  of  service  of 
summons,  neither  allegation  in  complaint  that  plaintiff's  name  forged 
on  note  sued  on  nor  long  delay  in  enforcing  judgment  show  fraud  i» 
procurement  of  jnrbdiction. 

Syl.  5  (Vni,  120).    Equity  seta  aside  default— Void  service. 

Cited  in  King  v.  Davis,  137  Fed.  228,  arguendo. 
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17  Wall.  630-639,  21  L.  717,  SMITHS  t.  SHOEUAKEB. 

By\,  5  (Tm,  120).    No  rsTon&l  for  harmlew  error. 

Approved  in  Armour  v.  Btusell,  144  Fed.  616,  leveraing  judgment 
for  lervant  in  aetion  for  injuries  on  necount  of  erroneono  inatmction 
na  to  maater'a  datj  regarding  aafelr  of  tool*  and  place  to  work; 
Seattle  Elee.  Co.  t.  Hartleae,  144  Fed.  381,  under  Waahington  itatntes 
making  action  for  peraonni  injurj  occasioning  death  gnrrive  to  wife 
Oi  children,  evidence  aa  to  phjiical  condition  of  widow  and  daaghter 
Is  inadmissible;  National  Biscuit  Co.  t.  Nolan,  13B  Fed.  9,  70  C.  C. 
A.  436,  reversing  judgment  in  action  for  personal  injuries  where  plain- 
tlir  permitted  to  testiff  that  ahe  depended  on  heraelt  for  support; 
Union  Pae.  B.  Co.  t.  Field,  137  Fed.  18,  69  C.  C.  A.  536,  rererring 
judgment  on  account  of  prejudicial  remarka  of  eounael  in  argument. 

17  Wall.  639848,  21  L.  661,  DANIEL  t.  WHABTBNBT. 
S7I.  7  (vm,  122).    Estatee— "Issae"  dependa  on  context 
Approved  in  Tecum  v.  Parker,  134  Fed.  810,  67  C.  C.  A.  227,  under 

Bev,  St,  "iio.  1S45,  e.  32,  g}  5,  t,  devise  to  aon,  provided  if  he  did  die 

without  issue  lands  to  go  to  another,  gave  son  fee  simple  deveatable  on 

hia  djing  without  issue. 

8yl.  8  (vm,  122).    Wills— Bule  In  Shelley's  Case. 

Approved  in  dissenting  opinion  in  Doyle  v.  Andla,  127  Iowa,  S7,  102 
N.  W.  184,  69  L.  B.  A.  953,  majority  holding  deed  to  grantee  during 
bia  natnral  life  and  then  to  hia  heirs  eonveya  fee  aimple  to  him. 

17  Wall.  648-651,  21  L.  774,  WALEEB  T.  STATE  BABBOB  COM- 


Sjl.  2  (Vin,  123).    Following  state  eonstraeUon. 
Approved  in  Southern  Pac.  Co.  v.  Western  Pae.  By.  Co.,  144  Fed.  179, 
193,  determining  title  to  Oakland  waterfront. 

17  Wall.  657-685,  21  L.  745,  SIOUX  CTTT  ETC.  BAILBOAD  CO.  v. 
STOUT. 

Syl.  2   (Vm,  125).     Care  required  of  child. 

Approved  in  Shellaherger  v.  Fisher,  143  Fed,  940,  holding  owner  of 
apartment  building  liable  for  injuries  to  child  of  five,  cnosed  by 
opemtion  of  automatic  passenger  elevBtor;  Buhloff  v.  Fair  Haven  etc. 
B.  B.  Co.,  76  Conn.  693,  5S  Atl.  7,  applying  rule  where  child  of  eight 
years  run  over  while  crossing  street-ear  tracks;  Metteon  v.  Uinnesot* 
etc.  B.  B.  Co.,  95  Minn.  482,  111  Am.  St.  Bep.  487,  104  N.  W.  445, 
70  L.  B.  A.  503,  holding  owner  of  dynamite  leaving  same  nnguarded 
on  prenisee,  where  it  was  found  by  children  and  exploded,  liable  for 
injuries  caoeed;  Dubiver  v.  City  etc.  By,  Co.,  44  Or.  236,  74  Pac.  918, 
applying  rule  where  boy  of  fifteen  years  waa  injared  in  colliaion  !>•• 
twsen  atreet-car  and  wagon  which  he  was  driving. 
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Byl.  S  (VIH,  I2S).    BailroRdfl — Care  required  toward  trespasMT*. 

Approved  in  Bncci  v.  Waterman,  25  B.  I.  127,  64  Atl.  1D60,  allegation 
that  where  child  attempted  to  get  on  wagon  wae  in  threatening  man- 
ner ordered  off  and  so  dieconcerted  that  he  fell  off   ie  euffieieBt. 

SjL  7  (Vm,  12S).    Negligence,  when  qaestion  for  jur;. 

Approved  in  Blaokman  v.  Edsall,  IT  Colo.  App,  437,  68  Pbc.  7BE,  up- 
holding enffldencT'  of  evidence  or  undue  influence  in  execution  of  will; 
Ft.  Wayne  Traction  Go.  v.  Hardendorf,  164  Ind.  410,  72  N.  E.  595, 
where  paieenger  standing  on  running-board  of  street-car  was  injnred 
b;  being  strQCk  bj  passing  car,  qaestion  of  defendant's  negligence  in 
running  eara  so  elose  together  is  for  jury;  Buehner  Chair  Co.  v.  Feul- 
ner,  164  Ind.  373,  73  N.  E.  817,  holding  question  of  eontribatorj 
negligence  in  action  for  injaries  to  servant  is  for  jury;  Indiaoapolie 
St.  By.  Co.  V.  CDonnell,  35  Ind.  App.  316,  73  N.  E.  164,  applying 
rule  where  plaintiff  injured  while  croesing  street-car  tracks;  Plainview 
T.  Hendelson,  65  Neb.  BO,  90  N.  W.  957,  upholding  submission  ot 
qaesUOB  of  negligence  in  construction  of  sidewalk;  Neeley  v.  Bonth- 
western  ete.  Oil  Co.,  13  Okl.  371,  75  Pac.  542,  65  L.  B.  A.  146,  applying 
role  in  action  against  master  for  personal  injnriei  Bnstained  bj 
servant. 

8yL  8  (Vm,  132).    Bailroads— Injury  to  child  in  tamtable. 

Approved  in  Chicago  ete.  B.  Co.  v.  Krayenbnhl,  65  Neb.  900,  91  N. 
W.  881,  60  L.  B.  A.  020,  following  rule;  Shellaherger  v.  Fisher,  143 
Fed.  039,  holding  owner  of  apartment  bnilding  liable  for  injuries  to 
child  of  five,  caused  by  operation  of  automatic  passenger  elevator; 
York  T.  Pacific  etc.  By.  Co.,  8  Idaho,  585,  69  Pac.  1045,  upholding 
verdict  for  plaintiff  in  action  for  death  of  child  of  four  years  while 
playing  on  turntable;  Iiopes  v.  Sahuque,  114  Iia.  1012,  38  So.  813, 
holding  where  child  injured  while  playing  on  defendant's  cart  left 
in  street,  there  can  be  no  recovery. 

Limited  in  Driscoll  v.  Qark,  32  Hoot.  180,  181,  80  Pac,  2,  in  action 
for  injuries  to  child  whUe  playing  around  machinery,  allegation  that 
machineiy  attraeted  chUdren  la  insufficient. 

Qualified  in  Walker  v.  Potomac  etc.  B.  Co.,  105  Ta.  228,  229,  53  S. 
E.  113,  114,  holding  railroad  maintaining  unfastened  turntable  on 
premises  about  fifty  feet  from  pubUc  grounda  not  liable  for  injuries 
to  trespassing  child  of  twelve  years. 

Distinguished  in  Seymour  t.  Union  Stockyards  Co.,  224  Dl.  5S5,  79 
N.  E.  9S1,  where  child  attracted  to  right  of  way  by  clay  piled  along 
tracks,  and  while  playing  there  was  attracted  to  passing  train  and 
began  playing  alongside  of  cars,  railroad  not  liable  for  injuries;  Foster- 
Herbert  Stone  Co.  v.  Fugh,  115  Tenn.  608,  01  S.  W.  202,  stone  truck 
with  bed  below  axle  is  not  peculiarly  attractive  to  children  so  to  re- 
quire owner  to  exercise  greater  care  in  its  use  than  employment  of 
careful  driver. 
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IT  WaU.  6Qfl.672,  21  lu  683,  THE  BMILT  80UDEB. 
87L  4  (Vm,  135).    Not*  not  preaumed  to  b«  pftfrnenL 
Approved  in  Ths  Winnebago,  141  Fed.  991,  giving  of  notea  by  owner 
ef  ship  nnder  conatinctioii  to  tnaterialmui  to  raise  fandi    does  not 
deprive  latter  of  right  to  lien. 

Bjh  •  (Vm,  136).  Advaneea  to  captain  In  forsigii  port. 
Approved  in  The  Worthington,  133  Fed.  725,  70  L.  B.  A.  363,  80  C. 
0.  A.  G5S,  one  loaning  funds  in  foreign  port  to  owner  of  veaiel  to  be 
need  in  loading  her  is  entitled  to  lien;  The  Bnrpriae,  129  Fed.  875,  64 
C.  C.  A.  300,  though  vessel  navigated  by  charterer,  who  ii  to  make  all 
diabuTsementB  and  protect  veuel  from  liene,  one  furnishing  wharfage 
and  supplies  in  foreign  port  on  order  of  master  aeqnires  lien, 
SjL  7  (Vin,  130).  Presamptions  as  to  advances  in  foreign  port 
Approved  in  The  City  of  Camden,  147  Fed.  S48,  one  lending  money 
en  credit  of  vessel  to  enable  owner  to  pay  ofF  IIbils  thereon  given 
by  state  law,  and  which  is  so  nsed,  acquires  lien  of  eqnal  standing 
with  those  discharged;  The  Alcalde,  132  Fed.  78,  where,  while  ship 
at  port  of  discharge,  receiver  appointed  in  suit  between  owners,  but 
master  refnsed  to  snrrender  her  until  wages  paid,  and  then  he  drew 
draft  and  paid  himself  and  orew  and  left  ship,  lender  not  entitled 
t*  lien. 


ZVm  WALLACE. 


IS  WaU.  5-50,  «  L.  78T,  UlTION  PACIFIC  BAILBOAD  CO.  v.  PENIS- 
TON. 

Syl.  1   (Vm,  139).    LimiU  of  state  taxing  power. 

Approved  in  Union  Befrigerator  Transit  Co.  v.  Kentucky,  199  U.  8. 
20s,  50  L.  IS4,  2S  Sop.  Ct.  36,  dne  process  is  denied  Kentucky  cor- 
poration by  tax  assessed  under  Kentucky  statute  on  its  rolling  stock 
located  in  other  stateC 

Byl.  7  (Vm,  140).    Exemption  of  federal  agencies  from  state  tax. 

Approved  in  Hibemla  Savings  etc.  Soc.  v.  San  FraneiBco,  200  IT.  8. 
314,  SO  L.  496,  -SO  Sup.  Ct.  265,  United  States  Treasury  checks  for 
interest  on  government  bonds  are  taxable  by  state  in  hands  of  owner; 
Baltimore  Bhipboildlng  etc.  Co.  v.  Baltimore,  105  U.  S.  382,  49  L.  245, 
2S  Sup.  Ct.  SO,  land  conveyed  by  government  to  corporation  for 
drydock  purposes  is  not  exempt  from  state  taxation  because  of 
reservatian  of  right  to  free  use  of  dock;  Noble  v.  Amoretti,  11  Wyo. 
251,  71  Pac.  881,  upholding  state  tax  en  stoek  of  goods  of  Uaensed 
Indian  trader  located  on  reservation. 
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18  WaU.  97-71,  21  L.  798,  WEBKB  t.  BOARD  OF  HABBOB  COM* 


87I.  1  (VLU,  142).    Kparian  owner's  right  of  aeeess. 
Approved  in  United  States  v.  Botli,  2  Alaska,  2S3,  one  entering 
ahoie  lands  between  high  and  low  water  mark  in  front  of  homestead 
entT7  of  public  lands  is  trespasser;  Sntter  t.  Heckmsn,  1  Alaska,  91, 
granting  injunction  to   protect  owner  of  npland  in  right  of  ingresl 
and  egress  between  land  and  sea  over  tide  lands. 
S7I.  5  (TLEI,  144).    Riparian  owner's  right  to  wharf  out 
Approved  in  West  Chicago  St.  B.  B.  Co.  ▼.  Illinois,  201  U.  8.  524, 
50  L.  892,  26'  Bup.  Ct.  EI8,  npholding  right  to  require  street  railway 
to  stand  expense  of  lowering  tunnel  constructed  by  it  under  river, 
which,  though  not   obstruction  to   navigation  when  constructed,   has 
become  such  bj  increased  site  of  vessels  using  river;  Southern  Pae. 
Co.  T.  Western  Pac.  S,j.  Co.,  144  Fed.  106,  201,  determining  title  to 
Oakland  waterfront;  Sutter  v.  Heckman,   1  Alaska,  88,  granting  in- 
junction to  protect  owner  of  npland  in  right  of  ingress  and  egress  be- 
tween land  and  sea  over  tide  lands;  City  of  Providence  v.  Comstock, 
ST  B.  I.  552,  69  Atl.  312,  title  to  land  along  original  shore  line  of  tide 
water,  together  with  title  to  filled  land  between  such  land  and  present 
shore,  gives  owner  no  right  to  occupy  bed  of  stream  as  against  state, 
SyL  4  (Ym,  143).    Title  to  tide  lands  on  admission  of  state. 
Approved  in  United  States  v.  Both,  2  Alaska,  259,  one  entering  on 
shore  land  between  high  and  low  water  mark  in  front  of  homestead 
entry  of  public  lands  is  trespasser;  Alaska  Gold  Mining  Co.  v.  Bar- 
bridge,  1  Alaska,  316,  lands  lying  below  ordinary  high  tide  on  shore 
of  oeean  in  Alaska  are  not  subject  to  mining  location;  City  of  Frovi- 
denes  r.  Comstock,  27  B.  I.  543,  65  Atl.  308,  title  to  land  along  original 
shore  line  of  tide  waters,  together  with  title  to  filled  land  between 
such  land  and  present  shore,  does  not  give  right  to  oceupy  bed  of 
river  as  against  state. 
SyL  10  (Vm,  149}.    Limitations  do  not  mn  against  state. 
Approved  in  Hagerman  v.  Territory,  11  N.  H.  160,  66  Pac.  526,  action 
brought  in  name  of  territory  for  delinquent  taxes  which  are  property 
of  county  in  which  assessed  is  not  barred  by  general  limitation  statute. 

18  WaU.  71-84,  21  L.  771,  SUPEBVISOBS  v.  UNITED  STATEa 

SyL  4  (Tin,  149).    Following  state  statutory  construction. 

Approved  In  York  v.  Washburn,  129  Fed.  569,  64  C.  C.  A.  132,  apply- 
ing rule  to  question  whether  oral  contract  for  lease  of  realty  for  more 
than  one  year,  not  complying  with  statute  of  frauds,  is  void  or  void- 
able, 

SyL  *  (Till,  146),    County  tax  levy  to  pay  judgment. 

Approved  in  Atchison  etc.  B.  B.  Co.  v.  Territory,  11  N.  M.  676,  73 
Pac  16,  court  may  ascertain  whether  claim   which  is  basis  of  jud|^ 


sdbvGoogIc 


18  WalL  112-141  NotM  m  U.  &  Baporto.  610 

m«nt  against  eoontj  ii  legally  pajrable  out  of  UxM  Mogbt  to  be  M 
applied. 

15  Wall  118-120,  81  L.  805,  BEBT  r.  POLK. 

83'L  3  (Vm,  US).    Pstent  eonvej'ing  teserred  lands  la  void. 

DiatiDgniohed  in  Wallace  v.  Adams,  143  Fed.  722,  apholding  Act  of 
1902,  creating  citfseoship  court,  empowered  to  review  final  jadgmenta 
of  federal  eonrta  under  29  Stat.  339,  which  has  been  affirmed  by 
supreme  court. 

18  WalL  120-125,  21  L.  821,  COFFIN  v.  OQDEN. 

87I.  1  (Vm,  1<9).   Patent  infringement — Invention  as  defense. 

Approved  in  Eaatem  Paper  Bag  Co.  v.  Continental  Paper  Bag  Co., 
US  Fed.  517,  upholding  LiddeU  patent  No.  EUS8,969,  for  paper-bag 
machine,  and  holding  it  infringed  by  Clauasen  patent  No.  598,497. 

87I.  S  (Tm,  ISO).    Patent  infringement — ^Burden  of  proof. 

Approved  In  Laas  v.  Scott,  145  Fed.  19S  (affirmed  In  Bcott  v.  Laas, 
ISO  Fed.  705),  judgment  for  complainant  in  District  of  Columbia 
Fupreme  court,  on  appeal  from  proceedings  in  patent  office,  creates 
prcinmption  of  priority  of  invention;  Koemar  v,  Dentber,  143  Fed. 
548,  holding  Eoemer  patent  No. .392,735,  for  printers'  drying  rack,  not 
anticipated  and  infringed;  Mcrrlmae  etc  Mfg.  Co.  v.  Feldman,  133 
Fed.  67,  holding  Leighton  patent  Ho.  667,915,  fo>  inconvertible  conch 
bed,  void  for  anticipation. 

S7L  8  CVm,  151).    Patent  Infringement — Prior  nee  as  defense. 

Approved  In  United  Shoe  Haeh.  Co.  v.  Qrecnman,  145  Fed.  541, 
though  one  having  embodied  invention  in  machine,  whose  nee  was 
abandoned,  failed  to  describe  it  in  patent  granted  to  him,  so  tbat 
latter  was  inoperative,  attempt  to  obtain  patent  is  evidence  that  in- 
vention was  not  abandoned;  Daniel  v.  Bestein,  131  Fed.  473,  holding 
Uiller  patent  No.  524,178,  for  packing,  void  for  anticipation. 

18  Wall.  185-129,  21  L.  812,  UNITED  STATES  t.  BUZZO. 

Syl.  8  (Vni,  lai).    Failure  to  stamp— Intent. 

Approved  in  Territory  v.  Baca,  11  N.  U.  564,  666,  71  Pas.  462,  hold- 
ing erroneons  refusal  of  instrnetions  in  prosecution  for  assault  with 
Intent  to  murder  that  if  defendant  cut  witness  without  Intent  so  to 
do  he  is  not  guilty. 

16  WalL  129-141,  81  L.  92B,  BABTEUETEB  v.  IOWA. 

Syl.  1  CVm,  158).    Police  powei^-Begulation  of  liquor  traffic. 

Approved  in  Heyer  v.  City  of  Mobile,  147  Fed.  845,  upholding 
ordinance  licensing  beer  dealers  as  applied  to  sale  of  beer  in  bottles 
brought  from  other  states;  State  v.  Dureln,  70  Kan.  89,  30,  80  Pac 
992,  993,  upholding  constitutional  and  statutory  prohibition  against 
sale  of  liquor;  Harrell  v.  Speed,  113  Tens.  830,  106  Am.  St.  Bep.  814, 
81  B.  W.  841,  one  numing  bar  on  boat  plying  between  Arkansaa  and 
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TenoMsee  is  subject  to  license  tax  imposed  by  Tennessee  statute  for 
nmniiig  bar  while  vessel  is  at  landing  in  TenneSBee;  Webster  y.  State, 
110  T«iin.  505,  S2  S.  W,  182,  upholding  statute  prohibiting  sale  ol 
liquor  withio  four  nulea  of  institntion  of  learning. 

87I.  2  (Vm,  153).    Bight  to  seU  liquor  not  privilege  of  eitisenBliip. 

Approved  in  Jordan  v,  Evansville,  103  Ind.  61S,  516,  517,  72  N.  E. 
545,  S4B,  67  L.  B.  A.  613,  npholding  Bums'  Ann.  St.  1901,  f  3927, 
giving  city  power  to  require  license  to  sell  liquor  within  fonr  miles  of 
corporate  limits;  State  v.  Frederickson,  101  Me.  46,  63  Atl.  539,  np- 
holdinE  Bev.  St.,  e.  29,  g  40,  declaring  certain  beverages,  including 
eider,  when  kept  with  intent  to  sell  same  for  tippling  purposes,  to  be 
(ntoxieating;  Sandys  v.  Williams,  46  Or.  340,  80  Pac.  647,  upholding 
ordinance  prohibiting  sale  of  liquor  in  private  rooms. 

87L  4  (Tin,  1S4).    Questions  considered  on  writ  of  error. 

Approved  in  Cox  v.  Texas,  202  V.  6.  4S1,  50  L.  1101,  26  Sup.  Ct.  671, 
federal  question,  though  referred  to  in  assignments  of  errors  in  state 
appellate  eonrt  and  in  supreme  eourt,  not  considered  on  error  wherw 
it  does  not  appear  that  state  court  considered  question. 

18  Wall.  141-lSl,  21  L.  824,  8TKES  v.  CHADWICK. 

S7I.  2  (Vm,  154).    Suit  bj  wife  alone  respecting  dower  release. 

Approved  in  James  v.  Qray,  131  Fed.  406,  407,  65  C.  G.  A.  385,  loan 
hy  wife  to  husband  from  separate  estate  is  provable  as  debt  against 
his  bankrupt  estate  irrespective  of  its  enforceability  under  state  laws. 

18  Wall.  151-1&6,  21  L.  776,  BATESTILLE  INST.  v.  KAIJFFMAN. 

Syl.  8  (\lli,  155).    Assignment  of  debt  carries  security. 

Approved  in  Eirkpatrick  v.  Eastern  M.  k  E.  Co.,  135  Fed.  149,  where 
person  executed  underwriting  agreement  with  corporation,  agreeing 
to  purchase  its  bonds,  he  to  receive  stock  as  bonus,  but  before  de- 
livery of  bonds  they  were  pledged  to  bank  together  with  assignment  of 
underwriting  agreement  bnt  stock  not  delivered,  bank  could  require 
.urn  over  stock  to  iL 


18  WaU.  106-162,  21  L.  860,  DAT  v.  MICOU. 

Syl.  S  (Vm,  156).    Sale  of  conflscuted  propert;  subject  to  mortgage. 

Approved  in  Uiddleton  v.  Moore,  43  Or.  362,  73  Pac.  17,  under  law 
in  force  in  1S97-B8,  tax  deed  did  not  cut  oB  lien  of  mortgage  executed 
prior  to  assessment  and  levy  of  tax. 

18  WalL  163-205,  21  L.  872,  EX  PABTE  LANQE. 

SyL  1  (Vm,  156).  Habeas  corpus  to  determine  legality  of  im- 
prisonment. 

Approved  in  Jamison  v.  Wimbish,  130  Fed.  361,  granting  habeas 
corpus  where  petitioner  sentenced  by  police  jadge  for  petty  municipal 
offense  to  seven  months  in  chain  gang;  Ex  parte  Harlan,  1  Okl.  50,  27 
Pac  921,  habeas  corpus  does  not  lie  where  trial  court  had  jnrisdietioa 
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of  subject  matter  of  Indictmeot  and  of  penon  of  ftcenaed  to  detenniiia 
■nfficieoe^  of  indletment  to  ehatge  offenM. 

Distinguished  in  Whitne;  t.  Dick,  208  U.  S.  13B,  50  Z4. 905, 86  Sup.  Ct. 
S84,  circuit  court  of  ftppeaU  euoot  issue  eertlararl  to  review  convic- 
tion in  inferior  federal  court  where  011I7  qaestion  ii  whether  punish- 
ment  of  offense  is  within  federal  jorisdietion;  Ex  parte  Ofeller,  17S 
Uo.  260,  77  8.  W.  EST,  in  proceeding  for  diseoverjr  of  aaseta  of  estate 
of  decedent,  deposition  may  be  taken. 

87).  «  (VIH  1«0).    Double  jeopardj  prohibited. 

Approved  in  Eepner  v.  United  States,  195  U.  S.  186,  49  L.  183,  84 
Sop.  CL  797,  38  SUt.  691,  e.  1369,  §  S,  relating  to  double  jeopardy, 
prohibits  right  of  goTemment  to  appeal  from  judgment  of  acquittal  in 
court  of  llrst  instance  in  PhUippines. 

Distinguiriied  in  Id  re  McClasker,  2  Okl.  576,  S77,  37  Pae.  857,  where 
defendant  ia  convicted  and  judgment  pronounced  and  he  is  put  in 
peDitentiar7  and  subsequently  remanded  to  trial  eoort  on  ground  of 
lack  of  jurisdiction,  he  waa  not  in  jeopard;. 

SjL  7  (VIII,  160).    Former  jeopardy  good  defense  to  prosecution. 

Approved  in  dissenting  opinion  in  Eepner  v.  United  States,  199  UJ 
8. 134,  49  L.  126,  24  Sup.  Gt.  797,  majorit;  holding  32  Sut.  691,  e.  13M, 
{  5,  relating  to  double  jeopardy,  prohibits  government  from  appealing 
from  judgment  of  acquittal  in  court  of  first  instance  in  Philippines. 

87I.  8  (Vm,  161).    Erroneous  judgment  not  void. 

Approved  in  MeV^Ii  v.  Bipley,  77  Conn.  141,  58  AtL  703,  wliere 
statute  punished  horHe-atealing  bj  imprisonment  and  tbeft  of  prop- 
erty less  than  tlS  in  value  by  Sue  of  not  more  than  t7,  justice  fining 
one  (5  for  atealing  (10  borse  and  committing  him  till  fine  paid  is  not 
liable  for  false  imprisonment;  dissenting  opinion  in  Eepner  v.  United 
States,  195  U.  S.  135,  49  L.  1S7,  84  Sup.  Ct.  797,  majority  holding  38 
Stat.  691,  e.  1369,  g  S,  relating  to  double  jeopardy,  prohibits  appeal  by 
government  from  acquittal  in  Philippine  court  of  flrst  instance. 

SyL  11  (Tm,  168).    Erroneous  judgment  not  validated  by  jnrisdic- 

Approved  in  In  re  Patzwald,  S  Oki.  794,  50  Pac.  141,  upholding 
right  to  inquire  into  jurisdiction  of  court  on  whole  review  by  habeas 

8yl.  18  (Vin,  162).    Judgment  without  jurisdiction  Is  void. 

Approved  in  Ex  parte  Bobinsou,  144  Fed.  836,  where  circuit  eonrt 
bad  no  jurisdiction  over  snbject  matter  of  suit,  its  adjudication  that 
party  was  in  contempt  for  violating  injunction  issued  therein  is  void; 
C.  C.  Taft  Co.  V.  Century  Sav.  Bank,  141  Fed.  371,  omission  in  petition 
in  involuntary  bankruptcy  of  allegation  that  defendant  owes  debts  to 
amount  of  over  (1,000  is  jurisdictional;  Banking  House  of  A.  Caatetter 
V.  Dukes,  70  Neb,  6S3,  97  N.  W.  807,  where  record  shows  all  stepe  by 
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irUcIi  court  of  genenl  jarladietion  fteqaiied  JniiBdiotlon,  And  thej 
•how  on  face  lack  of  jnrladictioii,  jodgment  ii  callfttsrall^  attackable. 

DiatinguUhed  in  SpHgga  t,  Oommonwealth,  113  Ey.  733,  68  8.  W. 
1089,  eiToneoaa  inatmetiona,  thongb  anfflcient  to  entitle  defendant  to 
Eww  trial,  do  not  entitle  him  to  diaebarge  from  enstodj. 

S7I.  13  (Vm,  162),    SatUfaetion  of  alternBte  pnniBhment. 

Approved  in  Ex  parte  Peeke,  141  Fed.  1017,  where  petitioner  waa 
eonvicted  on  five  eonnta,  each  charging  leparate  ofFense,  -and  was 
•entenced  to  five  years,  and  mazimnni  pnuiahment  waa  two  yeara, 
aentence  waa  void  a*  to  exceii  over  two  feare;  In  re  MoNeil,  68  Ean. 
367,  74  Pae.  1110,  where  atatnto  flzes  poniahment  at  fine  or  impriion- 
ment,  one  sentenced  to  jail  and  to  pay  flne  and  to  stand  committed  till 
fine  paid  is  entitled  to  dioeharge  on  payment  of  fine. 

Distinguiahed  is  Clevenger  ▼.  Figley,  SB  Kan.  707,  TS  Pae.  1004, 
judgment,  in  action  to  foreclose  mortgage  given  by  land  owner  jointly 
with  gnardian  of  insane,  determining  existence  of  homestead  at  time 
mortgage  executed  is  not  collaterally  attackable. 

SyL  14  {VllE,  162).    Service  of  lentence  under  void  judgment. 

See  111  Am.  St.  Bep.  049,  note. 
18  Wall  206-232,  81  L.  888,  THE  DELAWARE  SAILBOAD  TAX 

SyL  4  (Tin,  163).    Tax  exemption  must  eleariy  appear. 

Approved  in  AmeHenn  Smelting  etc.  Co.  t.  People,  84  Colo.  SS4,  88 
Pae.  636,  acta  of  18B7  and  1901,  requiring  foreign  eorporations  to  pay 
tiling  fee  as  condition  precedent  to  doing  buaineas  in  state,  does  not 
exempt  from  further  taxation;  dissenting  opinion  In  Blair  v.  Chicago, 
201  U.  S.  498,  50  L.  842,  86  Snp.  Ct.  427,  majority  holding  right  to  use 
Chicago  streets  waa  not  extended  for  ninety-nino  years,  without  refer- 
ence to  time  limit  fixed  by  city,  by  Illinois  Act  of  February  6,  1865. 

ByL  8  (Vni,  160).    State  taxing  power  not  extraterritorial. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Davis,  132  Fed.  634,  denying 
federal  jurisdiction  where  state  board  assessed  property  of  railroad 
at  higher  percentage  of  actual  value  than  property  of  other  elassea  ii 


SyL  18  (Tm,  167).    Baaia  of  assessment  and  tax  rate  dlacretionary. 

Approved  in  Michigan  B,  B.  Tax  Caaes,  138  Fed.  234,  upholding 
Uieh.  Pub.  Acta  1901,  p.  236,  providing  tor  taxation  of  railroad  prop- 
erty by  state  asaesaors  by  ascertaining  average  rate  of  taxatioo  of 
other  property  by  means  of  reports  of  local  taxing  bodies;  Kersey  v. 
Terre  Hante,  161  Ind.  474,  68  N.  E.  1029,  npholding  city  ordinance 
taxing  vehicles  using  streets  but  omitting  street-ears,  automobiles  and 
vehicles  of  nonresidents, 

ByL  13  (Vni,  167).    Corporate  tax  on  baaia  of  capital  stock. 

Approved  in  State  v.  Canadian  Pae.  By.  Co.,  100  Ue.  207,  60  AtL 
003,  upholding  Bev.  St.  IS83,  c.  6,  g  42,  aa  amended  in  1901,  imposing 
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«xeiaa  tax  on  nulroads  bawd  on  aveTago  gram  receipta  per  mile  of  road 
opeiated;  Chicago  ate.  B.  Co.  v.  State,  128  Wia.  CBQ,  108  N.  W.  562, 
upholding  Wii.  Lav>  1908,  e.  31S,  p,  491,  relating  to  taxation  of  rail- 
roads on  unit  ijsteni. 

ByL  14  (Ym,  167).  Bailroad  tax  baaed  on  capital  itoek— Fran- 
ehiH. 

Approved  in  People  ▼.  Besrdon,  1S4  K.  Y,  4SS,  112  Am.  St.  Bep. 
644,  77  N.  £.  978,  upholding  Lawa  190S,  pp.  474,  477,  e.  241,  fj  315, 
S24,  impoung  tax  on  tranafera  of  corporate  Itoek. 

18  Wall.  233-236,  21  L.  902,  CHICAQO  CITT  BAILWAT  00.  V.  AL- 
LERTON. 

87I.  2  (vni,  169).  Corporation! — Stoekholdera  alone  can  in«r«aa» 
capital. 

Distingaished  in  BumM  t.  Bnmea,  132  Fed.  497,  aolvent  eorporatioB 
which  accepted  transfer  of  its  own  stock  under  ita  agreement  to  pay 
annnity  to  former  owners  and  reeeived  dividends  thereon  eannot  avoid 
contract  as  ultra  vires. 

B7L  1  (VIU,  169),  Consent  of  stoekholden  neeesaary  to  change 
pnrpoM.    See  108  Am.  St.  Bep.  659,  note. 


8yl.  1  (Vm,  170).    Findings  on  waiver  of  jury. 

Approved  in  Paol  t.  Delaware  etc  B.  Co.,  130  Fed.  992,  fellowlog 

Sy).  3  (vm,  171).    landing  of  Bonrt  aqnivalent  of  special  verdict. 
Approved  in  Paul  ▼.  Delaware  etc.  B.  Co.,  130  Fed.  956,  following 

S7I.  4  (Tm,  171).    Beview  of  general  findings  of  court 
Approved  In  Streeter  t.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  128, 
66  C.  C.  A.  190,  and  Paul  T.  Delaware  etc  B.  Co.,  180  Fed.  953,  9S4, 
956,  both  following  rale;  West  T.  Houston  Oil  Co.,  136  Fed.  350,  69  C 
C.  A.  16S,  applying  rule  in  trespass  to  try  title, 
Syl.  6  (Vm,  171).    Nonsuit  in  federal  court — Exceptions, 
Approved  in  Panl  ▼.  Delaware  etc,  B.  Co.,  130  Fed.  955,  following 
rule;  United  States  Fidelity  etc.  Co.  t.  Board  of  Commrs.,  149  Fed. 
ISl,  refusing  to  review  judgment  in  action  on  fidelity  bond  tried  with- 
out jury. 

Syl.  8  (Vm,  171).    Scope  of  review  of  court's  special  findings. 
Approved  in  Paol  v.  Delaware  etc.  B.  Co.,  130  Fed.  956,  following 
mle;  Jones  v.  United  States,  135  Fed.  619,  6B  C.  C.  A.  68,  making  of 
•pecial  findings  by, federal  court  on  waiver  of  jury  is  governed  by 
Bev.  St.,  §§  649,  700,  and  not  by  state  atatutea. 
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18  Wall.  255-272,  21  L.  836,  HBN8HAW  ▼.  BIS8ELL. 

Sjh  5  (Vm,  ITS).    Priority  between  floating  grants. 

Approved  in  Catron  t.  Laughlin,  11  N.  M.  633,  72  Pae.  SS,  when 
-anrvejor  general  of  New  Mexico  declared  Meziean  grant  good  and  valid 
and  recommended  it  to  Congress  for  confirmation  witbont  limitation  as 
to  qnantitj,  congressional  conflrnwtion  adjudicatas  validitj  of  title 
for  all  land  claimed. 

Sjl,  0  (Vlll,  173),    IiimitatioDS  dnring  land  conflTntation  proeeed- 

ApproTed  in  Tyee  Consol.  Uib.  Co.  t.  Langitedt,  138  Fed.  128,  6B 
C  C.  A.  S48,  there  is  no  disseisin  sufficient  to  start  operation  of 
limitations  as  against  locator  of  mining  claim  prior  to  issuanes  of 

Bjl.  10  (Vm,  173).    Doctrine  of  equitable  estoppel. 

Approved  in  Wiser  t.  Lawler,  7  Ariz.  191,  62  Pae.  703,  holding  de- 
fendanti  not  eatoppod  to  assert  title  to  mine  contracted  to  be  sold 
under  agreement  reseiring  title  till  foil  pajntent. 

Distingnished  In  dissenting  opinion  In  Oriee  t.  Woodwortb,  10 
Idaho,  474,  109  Am.  Bt  Bep.  214,  80  PkC.  917,  69  L.  B.  A.  584,  majoritr 
holding  where  hiuband  and  wife  entered  into  oral  contract  for  salo 
of  homestead  and  pnichaser  took  possession,  paid  price  and  made  im- 
proyements  with  knowledge  wid  consent  of  wife,  thej  must  execote 
conveyance. 

18  Wall.  272-307,  81  L.  841,  ATKIN8  v.  THE  DI8INTE0 BATING  CO. 

8yL  3  (Vm,  175).    Statotory  construction — Pari  materia — Context. 

Approved  in  PitU  v.  Logan  County,  3  Okl.  740,  41  Pae.  591,  clerks 
«f  territorial  district  eonrta  must  account  to  secretary  of  treasnijr  for 
all  fees  earned  by  them  as  such  clerks. 

18  Wall.  307-317,  21  L.  759,  LAICB  r.  DATENPOBT. 
Syl.  2  (Vm,  176).  Bala  of  settler's  possessory  rights. 
Approved  In  Coleman  v.  Territory,  5  Okl.  204,  47  Pae.  1080,  It  ia 
forgery  to  procure  another  to  make  and  counterfeit  order  to  register 
of  land  office  to  dismiss  pending  land  contest;  Tecomseh  State  Bk.  v. 
Uaddox,  4  Ofcl.  594,  46  Pae.  567,  relinquishment  of  preferential  right 
to  entry  on  public  lands  and  agreement  to  sell  personalty  thereon  are 
good  consideration  for  assignment  of  moneys;  City  of  Qutbrie  v. 
]}eamer,  S  Okl.  662,  41  Pae.  650,  where  survey  and  plat  for  townsite 
made  and  adopted  by  inhabitants  prior  to  townsite  act  of  18B0,  and 
afterward  Secretary  of  Interior  adopted  plat,  individual  claima  to 
streets  and  alleys  were  devested;  UcKennon  v.  Winn,  1  Okl.  335.  33 
Pae.  585,  22  L.  B.  A.  601,  enforcing  speeiflc  performance  of  agreement 
whereby  townsite  claimant  agreed  to  acquire  title  to  townsite  lot  for 
joint  benefit  of  himself  and  plaintiff  in  consideration  of  latter  paying 
for  fences  and  house;  Waring  v.  liOomis,  35  Wash.  00,  76  Pae.  512, 
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eontnict  between  joint  oecnpien  of  (overnmeDt  land  with  intent  t* 
aeqnire  title  thereto,  atipnlating  for  payment  of  amn  bj  one  to  *n- 
□tber  u  part  of  expense  of  erecting  dwelling,  and  providing  that  one 
ghall  occupy  dwelling  and  acquire  title  for  other  to  extent  of  Ua 
intereat,  ia  baaed  npon  good  conaideratlona. 

18  Wall.  SI7-322,  2J  L.  784.    BNOW  t.  UNITED  STATES. 

Syl.  2  (Tin,  177).    Organic  act  rnlea  torritoriea. 

Approved  in  Ex  parte  Ha!f,  1  Okl.  14,  BS  Pac.  515,  nnder  Organic 
Act,  g  10,  United  Statet  commiMioner  may  commit  one  charged  with 
aaaault  to  enatody  of  marehal, 

IS  Wall.  322-331,  21  L.  763,  WBSTEAT  ▼.  UNITED  STATES. 

Syl.  1  (Vm,  177).    Notiu  of  liquidation  of  dnUea  onneeeMary. 

Approved  in  Eaho  v.  Herold,  147  Fed.  580,  where,  at  time  ezeeotor* 
paid  inheritance  tax  on  life  eatate  under  protest,  they  did  not  know 
life  tenant  had  died,  payment  waa  not  volantary. 

18  WaU.  832-342,  21  L.  933,  COOK  V.  TULUS. 

SyL  1  (Tin,  178).  BatiAeation  of  agent '■  act  equivalent  to  author- 
ity. 

Approved  in  Stickley  v.  Widle,  122  Iowa,  402,  08  H.  W.  136,  where 
wife  fails  to  ratify  husband 'a  oral  contract  for  sale  of  homestead  until 
after  ita  abandonment  and  after  its  attachment  by  husband's  creditors, 
her  ratification  does  not  prejudice  cieditora. 

Bankruptcy — E^ur  exchange  of  values  by  in- 
Approved  In  Tomlinson  t.  Bank  of  Iioxington,  145  Fed.  628,  where 
manufacturing  concern  made  overdrafts  nnder  agreement,  whereby 
aubaequeut  deposits  applied  in  payment  thereof,  deposits  so  made  and 
applied  in  payment  of  orerdraf ta  made  in  due  course  of  bosiness  ua 
not  preferences. 

Byl.  4  (TUX,  180).    Bankruptcy  trustee's  title  subject  to  claims. 

Approved  in  Smith  v.  An  Ores  Twp,,  ISO  Fed.  264,  witness  may 
testify,  after  death  of  bankrupt,  to  admissions  made  by  bankrupt 
concerning  his  estate  while  he  was  yet  owner  thereof;  Page  Co.  v. 
Bose,  130  Iowa,  209,  106  N.  W.  745,  where  eounty  treasurer  deposited 
tax  receipts  with  bank  for  collection  and  bank  collected  same  and 
credited  same  to  treasurer  in  representative  capacity,  county  was  en- 
titled to  preference  on  bank's  insolvency. 

Distinguished  in  Eimmel  V.  Bean,  68  Kan.  603,  76  Pac.  1120,  04  L, 
B,  A.  785,  bank  receiving  from  agent  for  deposit  in  own  name  money 
of  principal,  without  notice  of  agency,  may  apply  deposit  to  over- 
draft. 
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S7I.  S  (Tm,  ISl).    Following  trust  fondi. 

Approved  in  Smith  v.  A.a  Orel  Twp.,  ISO  Fed.  265,  where  bankrupt, 
who  waa  township  trastee,  used  township  roone;  to  buj'  goods  for  sale 
in  his  business  and  mingled  them  with  other  goods,  township  had 
equitable  lien  on  proceeds  of  sale  of  stoek  by  bankrupt's  trustee  for 
amount  appropriated;  United  States  v,  Thurston  Co.,  143  Fed.  290, 
proceeds  of  sales  of  lands  allotted  to  Indians  by  Indian  heirs  of 
allottees  under  38  Stat.  84S,  e.  8S8,  {  7,  which  have  been  deposited  in 
bank  to  credit  of  heirs,  are  exempt  from  state  taxation. 

18  Wall.  350-379,  El  L.  9Sft,  OALPIN  ▼.  PAOE. 

S7I.  I  (Vm,  183).    Presumptions  in  favor  of  jurisdiction. 

Approved  in  Woodworth  t.  McKeo,  12B  Iowa,  716,  102  N.  W.  777, 
where  eertifloate  to  judgment  record  of  sister  state  court  shows  eouit 
was  court  of  record,  mere  denial  of  Its  jurisdiction  does  not  east 
burden  of  proving  its  existence  on  one  relying  on  judgment;  Bussell  v. 
Houston,  115  Tenn.  541,  91  S.  W.  194,  where  papers  in  case  have  dis- 
appeared from  clerk's  office  and  cannot  be  fonnd,  final  decree  and 
entries  on  docket  are  admissible  to  show  former  adjudication;  Clark 
T.  Bltinge,  38  Wash.  381,  107  Am.  St.  Bep.  858,  80  Pae.  55S,  whether 
record  of  foreign  judgment  is  properlj  authenticated  is  for  trial  court. 

87I.  8   (Vni,  183).    Presumptions  as  to  jurisdiction  of  superior 

courts. 

Approved  in  Johnaon  t.  Hunter,  147  Fed.  137,  139,  under  Arkansas 
Laws,  1S95,  p.  8S,  for  enforcement  of  payment  of  levee  taxes,  affi- 
davit that  defendant,  proceeded  against  aa  unknown  owner,  is  non- 
resident of  county  and  absent  therefrom  and  that  land  is  unoccupied 
is  prerequisite  to  service  by  publication;  Alaska  Commercial  Co,  v. 
Debney,  2  Alaska,  319,  under  statntes  of  Tukon  Territory  providing 
for  service  on  agent  where  defendant  is  out  of  territory,  where  de- 
fendant gave  brother  power  of  attorney  to  transact  his  business, 
service  on  brother  while  he  was  not  transacting  any  business  for  de- 
fendant is  void;  Gulling  ▼.  Washoe  Co.  Bank,  28  Nev.  488,  82  Pac  602, 
answer  directed  against  complainant,  but  which  seeks  affirmative  relief 
against  eodefendant,  raises  no  issue  as  to  Utter  where  it  is  not  served 
on  him,  and  he  does  not  answer  or  demur,  and  judgment  granting 
affirmative  relief  is  not  res  adjndicata  as  against  eodefendant;  Turner 
T.  Barrand,  102  Ta.  329,  331,  46  S.  E.  319,  321,  where  only  mention  of 
one  infant  defendant,  as  shown  by  record,  is  in  bill  and  in  caption  of 
answer  of  guardian  appointed  for  other  infant  defendants,  whose  in- 
terests are  adverse  to  former,  use  of  words  "infant  defendants"  in 
decree  is  not  treatment  of  former  as  party  to  suit. 

Distinguished  in  Taylor  v.  Huntington,  34  Wash.  459,  75  Pac  1105, 
court  of  general  jurisdiction  foreclosing  tax  lien  cannot  be  vacated 
on  ground  that  affidavit  for  publication  of  notice  was  defective,  and 
it  did  not  appear  that  holder  of  delinquency  certificate  had  paid  ac- 
crued taxes; 


sdbvGoOgIc 


IS  WaU.  3S0-3TS  Notes  on  U.  S.  BeportB.  024, 

87I.  4  CVrn,  1S4).  Scope  of  preHnrnption  as  to  jurisdiction  of  an> 
perior  court. 

Approved  in  First  National  Bank  v.  Eastman,  144  Cal.  491,  103  Am. 
St.  Bep.  95,  77  Pac.  1045,  judgment  on  personal  aerTlce  ontside  state 
on  nonresident  porsnant  to  Code  Civ.  Proc,  §  413,  il  Toid  except  as  to 
disposition  of  property  seized  thereander;  Comesk;  v,  SnIIem,  179  N. 
T.  393,  72  N.  E.  322,  vhere  claimant  pstitioned  court  to  appoint  eom- 
misaioDerB  to  award  damages  for  change  of  street  grade,  and  answer 
denied  all  facts  except  Tillage's  jurisdiction  over  street  and  alleged 
waiver  of  claim  by  petitioner,  award  made  withoat  opportunity  to 
Tillage  to  prove  issues  raised  by  answer  is  void. 

SyL  fl  (Vm,  1S6).    Statutes  authorizing  construetiTe  service. 

Approved  in  Cohen  v.  Portland  Lodge  of  X:ikB,  144  Fed.  209,  up- 
holding sufficiency  of  affidaTit  for  publication  of  summons  in  action 
to  foreclose  mortgage;  Clay  v.  Bilby,  72  Ark.  108,  78  8,  W.  751,  in 
proceedings  for  sale  under  OTordae  tax  act  of  1881,  affidavit  of  pub- 
lication of  warning  order  not  insufficient  on  collateral  attack  for  fail- 
ure of  affiant  to  state  that  he  waa  publisher,  that  paper  published  in 
county  or  that  it  had  bona  flde  circulation  In  county  for  one  month 
prior  to  first  publication;  Kerns  t.  McAulay,  8  Idaho,  56S,  69  Pac. 
540,  where  service  of  sammona  on  nonresident  is  made  by  publication 
and  hia  property  within  state  ia  attached,  and  personal  judgment  there- 
after entered,  judgment  is  valid  as  against  property  attached. 

Distinguished  in  McHatton  t.  Bhodes,  143  Cal,  2S0,  101  Am.  St.  Bop. 
125,  76  Pac.  1038,  presumption  is  in  favor  of  jurisdiction  of  court  of 
general  jurisdiction  to  render  judgment  where  service  had  by  pnbliea- 
tion. 

Syl.  7  (TUT,  187).    Beeords  must  show  special  jurisdictional  facta. 

ApproTed  in  dissenting  opinion  in  Clay  t.  Bilby,  72  Ark.  115,  78 
S.  W.  754,  majority  holding  in  proceedings  for  sale  of  land  under 
overdne  tax  act  of  1881,  affidavit  of  publication  of  warning  order  not 
insufficient  on  collateral  attack  for  failure  of  affiant  to  state  that  he 
was  publisher  of  paper,  that  it  was  published  in  county  and  that  it  had 
bona  fide  circulation  therein  tor  one  month  prior  to  first  publication; 
dissenting  opinioo  in  Indiana  Tmat  Co.  t.  Byram,  36  Ind.  App.  Z5,  72 
N.  E.  677,  majority  holding  that  where  decedent  had  been  claimant's 
agent  to  make  investments  and  take  notes,  and  on  decedent's  death 
note  found  payable  to  claimant  with  indorsements  of  payments  on  it, 
and  claimant  had  no  knowledge  of  it,  presumption  that  decedent  held 
note  as  agent. 

Distinguished  in  Taylor  t.  Huntington,  34  Wash.  458,  75  Pac.  IIOS, 
judgment  of  court  of  general  jurisdiction  foreclosing  tax  lien  cannot  be 
vacated  on  ground  that  affidavit  for  publication  of  notice  was  defective 
and  it  did  not  appear  that  holder  of  delinquency  eertifieat*  had  paid 
accrued  taxes. 
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87L  9  (Tm,  190).    Bkiikniptc7— Bonk  flde  mortgage. 

Approved  in  In  re  Cliflord,  136  Fed.  477,  under  Comp.  St.  1901,  p. 
3449,  recording  of  mortgage  given  for  present  eontideration  prior  to 
commencement  of  bankruptcy  proeeodingi  ie  sufficient;  Crim  v.  Wood- 
ford, 13S  Fed.  41,  68  C.  C.  A.  6S4,  lions  given  by  insolvent  within  four 
months  prior  to  bankruptcy  to  secoie  present  loans,  valid  ander  state 
laws,  are  not  prefereneea,  though  lender  knew  borrower  had  over- 
draft; In  re  Pease,  129  Fed.  148,  where  tenet  company,  throngh  its 
attorney,  who  also  represented  other  creditors,  made  loan  to  Insolvent 
merchant  secured  by  mortgage  on  goods,  with  which  certain  creditors, 
including  clients,  paid  in  full,  and  company  eold  out  stock  on  next 
day  under  mortgage,  mortgage  was  illegal  preference, 

Syl.  10  (Vin,  IBO).    Bankruptcy— Advances  to  debtor. 

Distinguished  in  &  re  Uoody,  134  Fed.  833,  where  bankrupt  mei* 
ehant  sold  stock  to  flrm  in  exchange  for  farm  taken  in  wife's  name 
and  for  further  consideration  ot  payment  of  debt  due  to  bank,  of 
which  partner*  were  offleerg,  transfer  was  illegal  preference;  In  ta 
Peaae,  129  Fed.  451,  452,  where  trust  company,  through  its  attorney, 
who  also  represented  other  ereditorv,  made  loan  to  insolvent  merchant 
■eenred  by  mortgagee  on  goods,  with  which  certain  creditors,  includ- 
ing clients,  paid  in  full,  and  company  on  next  day  sold  stock  under 
mortgage,  mortgage  was  illegal  pref  srence. 

(Tm,  189.)  MisceUaneous.  Cited  in  la  le  Stem,  144  Fed.  958, 
defense  of  usury  is  available  to  debtor's  tmetee  in  bankruptcy. 

15  Wall.  391-409,  81  L.  944,  TBASK  v.  MAGUIBE. 

Syl.  6  (Vm,  ISl).    Prohibition  against  tax  immnnities. 

Approved  in  Lake  Drummond  Canal  Co.  v.  Commonwealth,  103  Va. 
895,  49  8.  E.  512,  corporation  created  under  Code  18S7,  %  1234,  on 
purchase  of  property  of  another  corporation  on  foreclosure,  cannot 
claim  tax  immunity  granted  to  original  corporation  prior  to  con- 
stitution. 

16  Wall.  409-413,  21  L.  862,  TIFFANY  v.  BANE  OF  HI3S0UBL 
Syl.  2  (TUI,  192).     Statute  penalizing  nsnrious  interest. 
Approved  in  Eeppel  v.  Tiffin  8av.  Bank,  197  O.  S.  392,  49  L.  792, 

25  Sop.  Ct.  443,  creditor  of  bankrupt  who  has  in  good  faith  received 
preference,  voidable  solely  becauee  given  within  four  months,  and  has 
retained  it  until  deprived  o(  it  by  order  of  conrt,  may  prove  hie  debt; 
In  re  Worth,  130  Fed.  930,  nnder  Iowa  Code,  18S7,  |  3041,  making 
nfluriou  eontraeti  voidable  only  to  ezteot  of  nsnrioos  interest,  cred- 
itors ot  bankrupt  cannot  plead  nanry  against  claim  of  another  ereditoi. 
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18  WalL  436-467,  81  L.  778,  LUCAS  v.  BBOOKB. 

SyL  1  (Vm,  IM).    Tenant  eatopped  to  deny  landlord's  tltla. 

Approved  in  Bollard  t.  Hndson,  125  Oa.  397,  54  8.  E.  134,  wh«r» 
poBassBoi  of  premisea  agreea  to  pay  partj'  »nt  for  tbem,  he  cannot  set 
Dp  title  adverse  to  laadlord,  sTeu  after  expiration  of  term,  without  fint 
■uirendering  piemiaes;  Hodgei  t.  Waten,  124  Qa.  233,  110  Am.  St.  Bep. 
167,  52  S.  ^.  103,  1  L.  B.  A.  (N.  B.)  HSl,  where  tenant  in  poesesiioD 
agreed  to  pay  rent  to  another  than  his  landlord  (or  given  time,  no  promJM 
to  pay  Tent  after  expiration  ia  implied  though  he  remain  in  poMeasion; 
Eagar  v.  Wikoff,  2  OU.  5S5,  89  Pae.  282,  applying  rale  where  wife 
rented  townsite  lot  and  husband  reaided  there  with  her. 

ByL  9  (Vm,  195).    Objeetloiia  to  instroctiona  mnat  be  apecifie. 

Diatinguished  in  Bhea  t.  United  States,  8  OU.  2S7,  50  Pac.  994,  up- 
holding auffieiency  of  exception  to  separata  inatructiaua  where  record 
ehowa  that  to  giving  of  each  and  every  and  all  of  said  instructiona  de- 
fendant excepted  aepaiately  at  tba  time. 

Byl.  11  (vni,  19S).    Wife's  lease  Inuring  to  husband'a  benefit. 

Approved  in  Hagai  v.  Wikoff,  2  Okl.  6SB,  39  Pae.  2S3,  applying  rule 
where  wife  rented  townaite  lot  and  husband  reaided  there  with  her. 

18  Wall.  457-471,  21  L.  8B7,  THOMMOK  v.  WHITMAN. 

Bjh  1  (Vni,  IS5).     Foreign  judgment— Full  faith  and  credit. 

Approved  in  National  Sxehange  Bank  v.  Wilay,  196  U.  S.  269,  27D, 
49  Ii.  190,  25  Bup.  Ct.  TO,  judgment  taken  under  warrant  of  attorney, 
annexed  to  note  authorizing  coofesdou  of  judgment  in  favor  of  bolder, 
ia  collaterally  attackable  in  suit  in  another  state  on  ground  that  one  In 
whose  favor  it  waa  rendered  was  not  holder  becaoae  he  was  not  real 
owner  of  note.. 

SyL  6  (TIU,  197).    Conelnaiveness  of  foreign  judgment — Beeitala. 

Approved  in  Cooper  v,  Braielten,  13.?  Fed.  479,  68  C.  C.  A.  188,  prea- 
ident  of  bank  to  which  borrowing  members  of  foreign  building  aaaocia- 
tion  paid  dues  to  be  forwarded  to  home  office  wu  not,  after  bank  ceased 
to  do  buaineaa  for  it,  agent  of  aasoeiation  for  purpose  of  aervice  of 
proeesa;  In  re  Gulp,  2  Cal.  App.  81,  83  Pac,  94,  under  Code  Civ.  Proc., 
§t  1915,  1916,  personal  jndgment  of  another  state  ia  ooUateially  attack- 
able on  ground  of  lack  of  jnriadiction  though  judgment  recites  due  no- 
tice; Watkinaon  v.  Watkinson,  67  N.  J.  Eq.  155,  58  AU.  389,  defend- 
ant in  divorce  decree  may  set  aside  decree,  where  neither  spouse  bad 
domicile  in  state  and  defendant  served  outside  of  state  did  not  appear; 
In  re  Box's  Will,  127  Wia.  270,  106  N.  W.  1065,  where  copy  of  will  ad- 
mitted to  probate  in  another  state  and  of  record  showing  its  admission 
to  probate  not  authenticated  aa  required  by  statute,  county  court  has  no 
jurisdiction  to  admit  it  to  probate;  dibsenting  opinion  in  Hadilock  t. 
Haddock,  201  U,  S.  608,  50  U  885,  26  Sup.  Ct.  225,  majority  holding, 
mare  domieilt  within  state  of  one  spouse  does  not  give  court  jurisdie- 
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tion  to  Tender  diToree  decree  enforceable  is  otber  etatea  kgainit  non- 
resident noaappearisg  defendnnt  aerred  bj  pnblication;  dissenting  opin- 
ion in  United  States  t.  Ju  Toy,  198  V.  B.  275,  277,  4&  h.  1049,  1050, 
25  Sap.  Ct.  644,  majority  holding  deeision  of  Becretarr  of  Commerea 
affirming  denial  by  immigration  officers  of  right  of  Chinese  to  enter  is 
conclusive  on  habeas  corpus  when  cititenship  ia  ground  on  which  right 
of  entry  claimed ;  dissenting  opinion  in  Jordan  v.  Chicsgo  etc.  By.  Co., 
125  Wis.  583,  110  Am.  St.  Bep.  865,  104  N.  W.  807,  1  L.  B.  A.  (N.  8.) 
885,  majority  holding  determination  of  county  court  on  petition  by  pub- 
lic administrator  for  letters  that  decedent  left  property  in  state  is  not 
collaterally  attackable.    See  103  Am.  St.  Bep.  308,  note. 

Distinguished  in  Coben  t.  Portland  Lodge,  142  B.  P.  0.  E.,  140  Fed. 
775,  domestle  judgment  is  not  eonehiaiTe  against  defendant  who  was  not 
■erved  or  did  not  appear  or  was  not  defaulted;  Cuykendall  t.  Doe,  12ft 
Iowa,  4S7,  106  N,  W.  700,  where  judgment  regularly  confessed  under 
warrant  of  attorney  and  entered  in  eourt  of  state  where  debtor  resided  at 
time  of  execution  and  in  accordance  with  its  laws,  it  is  enforceable  here 
though  judgments  so  confessed  not  permitted  by  our  law. 

8yl.  8  (Tin,  199).    Judgments  without  jurisdiction  are  *oId. 

Approved  in  Beeman  t.  Eitzman,  121  Iowa,  89,  99  N.  W.  172,  where 
husband  went  to  another  state  with  no  intention  of  remaining  there  and 
sued  for  divorce  immediately  after  residing  there  jurisdictional  period 
and  left  immediately  after  procuring  decree,  wife  not  appearing,  eourt 
had  no  jurisdiction. 

Syl.  9  (Tm,  200).    Inquiry  into  jurisdiction — Foreign  judgment. 

Approved  in  Phoenix  Bridge  Co.  v.  Caatlebeny,  131  Fed.  177,  AS  C. 
C.  A.  481,  determining  priority  of  jurisdiction  over  adminiatration  of  ea- 
tat«  nnder  South  Carolina  statute. 

IS  Wan.  493-509,  21  L.  B04,  CLABEE  v.  BOOBMAN. 

Syl.  1  (VIII,  202).     Construction  of  wills — Surrounding  dreamstanees. 

Approved  in  Robinson  v.  Bonaparte,  103  Md.  70,  61  Atl.  216,  where 
testator  directed  trust  to  continue  for  twenty  years  after  his  death  and 
death  of  wife  and  that  trustees  should  apply  rents  to  support  of  wife 
for  life  and  after  her  death  to  support  of  children,  trust  continued  for 
twen^  ycftrs  after  death  of  widow;  Darnell  v.  lAfferty,  1^3  Mo.  App. 
303,  .88  S.  W.  791,  admitting  parol  evidence  to  show  what  animals  re- 
f erred  to  in  memoranda  of  sale  describing  them  as  "ten  head  of  cows 
and  heifen." 

Syl.  S  (VIII,  202).    Limitations — Trustee  dosing  trust. 

Approved  in  Kansas  dtj  etc.  By.  Co.  v,  Stevenson,  135  Fed,  657, 
where  defendant  on  resigning  presidency  of  railroad  retained  title  to 
property  which  had  been  donated  to  aid  railrond,  clsioiiDg  it  was  his 
own,  ten  years'  delay  in  enforcing  trust  bars  right. 


sdbvGoOgIc 


18  WftIL  S16-5B7  NotM  on  U.  B.  Sepoiti.  <2t 

18  WalL  516-540,  21  L.  MS,  CHAPE^E  t.  UNITED  STATEK 

87I.  Z  (Tin,  8M).    Debt  foi  neoreij  of  ■tatntor7  pensltj. 

Approvea  in  In  n  SMgravM,  4  OkL  133,  48  Pu.  S75,  sinee  peniKr 
proridea  for  in  B«v.  St.  U.  S.,  |  2148,  is  recove»bls  in  Mtion  of  debt, 
OH  prosecuted  eriminally  for  Tiol&Uon  of  (aid  net  ennnot  be  imprisoned 
nutil  flue  is  paid. 

Sjl  4'  (Vin,  204).    Jadgment  in  debt  tor  ftntotoir  pen&ltr. 

Approved  in  United  SUtea  r.  Cbieago  ete.  Bj.  Co.,  143  Fed.  355,  In 
joint  notions  agninat  two  or  more  nilroadi  to  iMoyvrj  pennltj  foi  Tia- 
Iktion  of  Safety  Appliance  Act  there  nu;  be  leeovery  againet  all  or  %nj 
of  defendanta  according  to  proof*. 

87L  6  (Tin,  204).    Entries  in  aeeotmt-booka  as  evidenee. 

ApproTed  in  BoMnthal  v.  HcQrsw,  138  Fed.  725,  testimoDj'  of  wItneM 
as  to  indBbtedneoi  baaed  on  his  CTarfiiration  of  clisrgea  in  aeeonnt-books 
which  were  not  made  by  him   is  {nadniiBsible. 

S7I.  8  (Tin,  206).    Borden  of  proof— Be veune  penalties. 

Approved  in  State  v.  Chicago  ete.  B7.  Co.,  122  Iowa,  25,  26,  101  Am. 
St  Bep.  254,  96  N.  W.  905,  burden  on  state  of  proving  that  CDgineer 
was  liable  to  penalty  imposed  by  Code,  1  2073,  for  failure  to  stop  train 
before  crossing  intersecting  railroad  on  same  level,  not  shifted  by  proof 
that  train  did  not  stop;  State  v.  Weekert,  17  S.  D.  206,  95  N.  W.  925, 
holding  enoneons  instruction  in  proseeutJon  tor  larceny  as  easting 
burden  that  property  was'  taken  under  honest  claim  of  ownership  on 
defendant. 

18  WaU.  549-592,  21  L.  786,  TACET  t.  IBWIN. 
,     SyL  2  (Tm;  206).    Tender  of  tax. 

Distingmshed  in  United  States  v.  Ed.  8.  Hartwell  Lumber  Co.,  142  Fed. 
437,  where  at  time  of  tendering  entry  of  gooda  importers  had  no  right 
to  have  It  accepted,  government  not  estopped  because  collector's  refusal 
on  wrong  grounds    misled   importers   into    failing   to   renew   tender  oa 

IS  WaU.  SS3-587,  21  L.  914,  CASE  OF  SEWING  MACHINE  COS. 

Syl.  8  (Tin,  208).    Citisenahip— Joint  plaintiffs  and  defendants. 

Approved /in  Sweeney  v.  Carter  Oil  Co.,  190  U.  B.  25T,  SO  L.  180,  26 
Sup.  Ct.  56,  two  eitisens  of  different  states  may  sue  eititen  of  third 
state  in  district  of  latter's  resldenee  under  act  of  18B7,  as  amended  in 
1888. 

Syl.  8   (Tin,  209).     Hemoval  of  causes — Joint  parties. 

Distinguished  in  Boatmen's  Bank  v.  Fritden,  186  Fed.  664,  68  C.  C, 
A.  28S,  where  bill  discloses  separable  controversiea,  and  if,  when  parties 
are  arranged  upon  oppoeita  sides,  either  controversy  in  wholly  between 
dtisena  of  different  states,  suit  is  removable  nnder  act  of  1S87. 
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18  Wall.  589-598,  SI  L.  &23,  BUIX&BD  v.  NATIONAL  EAOLE  BANK 

8;1.  Z  (VllI,  211).    Implication  from  general  words  of  statute. 

Approved  in  Wilson  t.  Langhonie,  102  Vs.  636,  17  S.  E.  873,  whsra 
testiktoT  derised  realtj  to  daughter  in  trust  with  remainder  to  children 
vnrriTing  her,  bnt  did  not  autborice  tnistee  to  make  loans  to  remsinder- 
man,  loan  hj  tnistee  to  lemainderman  does  not  charge  his  interest  in 
estate  with  lien. 

B7I.  3  (Vm,  211).    National  bank  by-law—Lien  on  stock. 

Approved  in  Third  Nat.  Bank  t.  Buffalo  Qerman  Ins.  Co.,  ]9it  TT.  S. 
692,  48  L.  605,  21  Snp.  Ct  S24,  holding  void  national  bank's  br-law 
prohibiting  transfer  of  stock  of  one  indebted  to  bank  withont  consent  of 
directors;  Bridges  v.  National  Bank  of  Troy,  I8S  N.  T.  149,  77  N.  E. 
1006,  where  assignor  in  assignment  for  benefit  of  ereditora  was  indebted 
to  bank  as  indorser,  and  after  assignment  bank  went  into  liquidation, 
in  action  bj  assignee  against  bank  to  recover  assignor's  diatribntiTa 
share  of  auets,  assignor '■  debt  to  bank  cannot  be  set  off, 

18  Wall.  626-628,  21  L.  988,  DAVENPOBT  v.  DOWS. 

S7L  1  (Tin,  214).    Stockholder  suing  for  corporation — Parties. 

Approved  in  Doctor  t.  Harrington,  196  U,  8.  588,  49  L.  610,  25  Sup, 
Ct  355,  fact  that  oltimate  interest  corporation  defendant  may  be  same 
as  complaining  stockholders'  does  not  require  alignment  of  corporation 
with  complainants  for  purpose  of  federal  jurisdiction  where  corporate 
control  is  antagonistic;  Eidd  t.  New  Hampshire  Traction  Co.,  72  N.  H. 
286,  56  Att.  469,  66  L.  B.  A.  574,  stockholders  in  foreign  corporation 
may  sne  for  its  property  in  state  tboogh  it  is  not  served  with  proeeas 
in  state  and  does  not  appear ;  Hearst  v.  Pntnam  Min.  Qo.,  2S  Utah,  196, 
107  Am.  St.  Bep.  698,  77  Pac.  757,  where  corpomtion  has  sold  property, 
stockholders  cannot  sue  to  cancel  conveyance  on  ground  of  fraud  giving 
right  to  trust  in  their  favor.    Bee  97  Am.  St.  Bep.  46,  note. 

18  WaU.  628,  629,  81  L.  813,  ST.  CLAIB  COUNTY  t.  LOVINGSTON. 

Byl.  2  (Vni,  215).    What  is  final  judgment. 

Approved  in  Qement  v.  Wilson,  135  Fed.  750,  68  C.  C.  A.  387,  or- 
der setting  aside  verdict  and  granting  new  trial  is  not  final  reviewable 
order. 

18  WaU.  629-635,  21  L.  927,  GBAT  v.  BOLLO. 

SyL  2  (Vm,  216).    Bankruptcy— Setoff  of  debts. 

Approved  in  In  re  Shults,  132  Fed.  575,  solvent  partnership  indebted 
to  bankrupt  cannot  set  off  against  such  indebtedness  claim  due  from 
bankrupt  estate  to  one  of  partners. 
18  WaU.  635-642,  21  L.  866,  BABTHOLOW  v.  BEAN. 

SyL  1  (VIU,  216).    Bankruptcy— Payment  as  preference. 

Approved  in' In  re  George  M.  HiU  Co.,  130  Fed.  319,  66  L.  B.  A.  68, 
payment  to  bank  by  insolvent  tvi.tiiii  I'uur  months  prior  to  bankruptcy 
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of  notes  given  to  third  penoo  bat  which  have  beeo  indoraed  to  bank 
is  preference  under  Bankr.  Act,  i  60a;  Capital  Nat.  Bank  t.  WUkerson, 
36  lad.  App.  479,  iSl,  75  N.  E.  Sil,  prefeteuee  not  affected  by  fact  that 
at  time  of  pB;inent  eredltot  held  BcearitiBi  largely'  in  exceaa  of  debt; 
Harris  V.  Second  Kat.  Bank,  110  Tenn.  245/  75  S.  W.  1054,  baakruptej 
trustee  is  not  precladed  from  recovering  from  payee  ia  note  money  paid  . 
by  bankrupt  on  note  withio  four  months  of  adjudication  though  there 
are  solvoat  iadorsers  on  note. 

18  WaD.  648-657,  21  L.  96€,  HOENBUCELE  v.  TOOMBS. 

SyL  1  (Tin,  217).    Beope  of  territorial  legislature's  powen. 

Approved  ia  diasentiag  opinioa  in  Allen  v.  Beed,  10  OU.  132,  63  Pae. 
869,  majority  holding  void  Stat.  1893,  c  23,  relating  to  change  of 
coun^  seats. 

SyL  2  (Vni,  S17).    Territorial  eourta  not  federal  eourls. 

Approved  in  Ex  parte  Moran,  144  Fed.  598,  604,  upholding  jurisdic- 
tion of  circuit  court  of  appeals  to  issue  habeas  corpus  to  determine  power 
of  territorial  court  to  imprison  one  eouvicted  of  capital  offense;  Wallace 
V,  Adams,  143  Fed.  726,  upholdiag  32  Stat.  641,  creating  citizenship  court 
empowered  to  review  final  judgments  of  United  States  courts  under  29 
Stat.  339,  which  had  been  affirmed  by.  supreme  court;  Fuller  t.  John- 
SOD,  a  OU.  006,  58  Pac.  747,  United  States  court  of  Indian  territory 
is  not  "United  States  court"  within  meaning  of  Okl.  St.  18Q0,  p.  930, 
9  2. 

SyL  4  (VIII,  218).    Boles  of  territorial  court  pleadings. 

Approved  in  Cochran  v.  TTnited  States,  147  Fed.  207,  on  trial  In 
territorial  court  of  offense  against  federal  law  questiouB  relating  to  sev- 
erance and  to  peremptory  ehallenges  are  determined  by  territorial  laws; 
Jong  V.  Myer,  11  N.  M.  389,  68  Pac.  937,  holding  void  I*wb  1901,  e. 
82,  authorizing  appeals  to  supreme  court  from  interlocutory  orders  af- 
fecting substantial  rights,  as  conflicting  with  Organic  Act,  |  10;  Welty 
V.  United  States,  14  Ok).  13,  16,  76  Pac.  122,  123,  in  prosecution  for 
murder  committed  oa  Indian  reserration,  defendant  need  not  be  served 
with  list  of  jury  and  witnesses  as  provided  bj  federal  law;  United 
States  V.  Choctaw  etc.  B.  B.  Co.,  3  OU.  453,  41  Pac.  746,  in  action  where 
United  States  sues  ia  interest  of  private  parties  as  relators,  defendant 
must  file  security  for  costs  provided  for  by  territorial  laws. 

(VIII,  217.)     MiBcellaneooa.    Cited  in  Alley  v.  Beed,  10  OH.  Ill,  60 
Pac.  7B4,  holding  void  Statutes  1893,  c.  23,  relating  to  change  of  county 
seats. 
18  Wall.  859-681,  21  L.  969,  DAVIS  t.  BILSLAND. 

SyL  3  (VIII,  220).     Priority  of  mechanics'  over  other  liens. 

Approved  in  dissenting  opinion  in  Pacific  States  Savings  etc.  Co.  t. 
Dubois,  11  Idaho,  336,  542,  83  Pac.  618,  521,  majority  holding  where 
enctioD  of  building  not  done  under  cootract,  mortgage  lien  attaching 
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prior  to  tima  tb&t  lien  daimanti  eoaunenced  particular  part  ot  work  or 
InruiBhed  material,  takei  precedence. 

18  Wall.  670-674,  31  L.  852,  HICKB  v.  KILSBT. 

SfL  1  (vni,  220).    Patents— Subadtation  of  materials. 

Approved  in  Sloan  E^ter  Co.  v.  Portland  Gold  Min.  Co.,  159  Fed.  26, 
holding  void  Sloan  patent  No.  587,874,  for  barrel-Alter  for  use  in 
Altering  precioiu  metal  aolntioui 


ZIZ  WAIJ.A.GE. 

1«  WaD.  87-41,  22  L.  62,  BULKLET  t.  UNITED  STATES. 
S7I.  1  (Tni,  225).  Profits  as  damages  for  breach  ot  contract 
Approved  in  Brewster  y.  Lsnyon  Zine  Co.,  140  Fed.  812,  eonatrulng 
covenants  in  oil  lease  with  reference  to  conditions  for  f arf eiture ;  Choctaw 
«te.  B.  B.  Co.  V.  Jacobs,  15  OU.  500,  82  Pae.  S04,  refnging  to  allowing 
amount  of  commiSBioua  to  be  earned  where  freight  delayed  in  delivery; 
Tdotle  v.  Kent,  12  OkL  691,  78  Pac.  315,  in  action  hj  merchant  for 
malicious  acta  of  another  eansing  depreciation  in  value  of  goods,  measure 
of  damages  is  difTerence  betwmn  market  value  at  time  they  were  taken 
by  defendant  under  chattel  mortgage  and  value  when  property  placed  in 
hands  of  receiver;  Chisholm  etc.  Ufg.  Co.  v.  N.  S.  Canopy  Co.,  Ill  Tenn. 
211,  77  S.  W.  1064,  allowing  lost  profits  for  breach  of  contract  for 
manufacture  and  delivery  of  patent  brackets  known  to  be  used  bj  party 
for  particular  purpose. 

IB  Wall.  58-62,  22  L.  70,  KN0WLE8  v.  GASLIGHT  ETC.  CO. 

Syl.  2   (Vni,  226).     Foreign  jndgment — Showing  lack  of  service. 

Approved  in  National  Exchange  Bank  v.  WUey,  195  U.  8.  270,  49 
li.  190,  25  Sup.  Ct.  70,  foreign  judgment  taken  under  warrant  of  at- 
torney annexed  to  promisBory  note  authorizing  confession  of  judgment 
in  favor  of  holder,  is  collaterally  attackable  on  ground  that  party  in 
whose  favor  it  was  rendered  not  real  owner  of  note.  See  103  Am.  St. 
Bep.  30f),  note. 

Distinguished  in  Cohen  v.  Portland  Lodge  142,  B.  P.  O.  E.,  140  Fed. 
775,  domestic  jndgment  is  not  conclusive  against  one  who,  while  made 
-defendant,  is  not  shown  by  record  to  have  been  served  or  to  have  ap- 
peared or  defaulted. 

J»  Wall  65-70,  22  L.  47,  COOPEB  v.  OMOHUNDBO. 

SyL  8  (VIII,  228).     Concluaivenesa  .if  findings  on  waiver  of  jury. 

Approved  in  West  v.  Houston  Oil  Co.,  136  Fed.  350,  69  C.  C.  A.  169, 
vhere  issue  of  fact  is  tried  to  court  and  no  special  findings  made,  sulQ' 
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deney  of  evidence  not  reriewaUe;  Btreeter  t.  Bnnltu7  Dirt,  of  Cidtaga,. 
133  Fed.  1S6,  ISO,  130,  60  C.  C.  A.  190,  in  um  trinl  to  eonrt  wbera  them 
are  no  apeeinl  Sndings,  raling  on  reqaeet  for  holding  th&t  plaintiffe  mm 
entitled  to  Teoover  amonnt  claimed  is  not  reviewable  |  Paul  y.  Dalawaro 
etc  B.  Cd.,  130  Fed.  954,  wbera  motion  to  diamiaa  eomplaint  wai  denied 
at  eloM  of  eridene*  in  aetton  tried  to  court,  coirMtneai  of  mling  ia  t»- 
viewable  on  exeeptiona,  without  ipttcial  finding!. 

10  Wall.  70-72,  22  L.  63,  CBEWS  t.  BBEWEB. 

BjL  1  (Tni,  228).    Beview  wbere  joijr  waived. 

Approved  in  Streeter  t.  Banitarj  Dirt,  of  Chicago,  133  Fed.  126,  W 
C.  C.  A.  100,  following  role;  Anglo-AmericBn  Land  etc.  Co.  v.  Lombard, 
132  Fed.  734,  68  C.  C.  A.  80,  determining  what  ia  apodal  finding. 

19  Wall.  73-75,  22  L.  64,  THE  LUCILLE. 

BjL  1  (vHI,  229).    New  trial  after  appeal  in  admiralty. 

Approved  in  Tho  Ban  Bafael,  141  Pod.  275,  applying  rule  where  Ubel' 
anta  appealed  though  claimantB  did  not. 

19  WaD.  81-83,  22  L.  100,  MOBGAN'S  EXECDTOB  v.  OAT. 

8yL  1  (Vni,  230).     Suit  by  assignee — Diverw  dtizenahip  of  awigiiar. 

Approved  in  Utah-Nevada  Co.  t.  De  Lamar,  133  Fed.  122,  66  C.  C.A. 
179,  denying  federal  jnriBdiction  over  aoit  by  aarignee  of  oral  eontraet 
to  recover  money  dne  thereon  where  asugnor  could  not  aue  in  federal 

19  Wall.  83-94,  22  L.  100,  TOWN  OF  QUEENSBUBX  v,  CULVEB. 

^L  1  (Tin,  231).    Unnielpal  railroad  aid. 

Approved  in  Donovan  t.  Pennaylvaaia  Co.,  199  U.  8.  203,  50  L.  190, 
26  Snp.  Ct.  91,'  railroad  which  haa  arranged  with  tranafer  company  to 
fumiab  at  depot  all  vehidea  necegsary  for  paaaengere  may  ezdnde  other 
backmen  from  aolidting  trade  at  depot. 

19  Wall.  94-107,  22  L.  178,  EOBEETSON  v.  CAE80N. 

SyL  2   (Vm,  232),     Mortgagor  aa  party — Suit  setting  aside  release. 

Dirtinguished  in  York  Co.  Sav.  Bank  v.  Abbot,  130  Fed.  003,  suit  in 
equity  by  leuee  againat  nonresident  lessor  to  enforce  righta  under  leaa» 
by  requiring  defendant  to  elect  to  sell  land  to  or  buy  house  thereon  from 
complainant,  at  appraised  value,  is  not  within  jurisdiction  of  drcuit 
court  for  district  where  property  situated  whore  defendant  has  not  ap- 
peared. 

(VIII,  232.)  HiBceltaneouB.  Cited  in  Wiemer  v.  Louisville  Water 
Co.,  130  Fed.  245,  federal  jurisdiction  not  affected  by  fact  that  eom> 
plainant  removed  to  state  for  purpose  of  acquiring  right  to  sue  in  fed- 
eral court  of  state  of  late  reddeneo  where  removal  ia  with  intent  t« 
acquire  dtiienship  in  new  state. 
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»  W»IL  107-126,  SS  L.  72,  BEES  y.  CITY  OP  WATEETOWN. 

Bfl.  1  (Vm,  233).    Taxing  power  axeidsed  bj  legiaktiTS  authorilr. 

Approved  in  Eerwj  t.  Terre  HauU,  161  Ind.  474,  68  N.  E.  1029,  up- 
holding oidinanee  imposing  license  tax  on  vehiclea  using  stieeta  though 
azelnding  sutomobilee,  street-can,  and  vehicles  of  nonresidents. 

IB  WaU.  125-138,  28  L.  148,  THE  PENN87LTANIA. 

SyL  1  (Tni,  23i).    CoUirion— Steamer  in  tag  shonld  sladcen  speed. 

Approved  in  Qoinette  v.  Bisso,  136  Fed.  630,  69  C.  C.  A.  825,  holding 
tug  ascending  Missisajpid  near  Hew  Orleans  in  dense  fog  at  nine-knot 
speed  liable  for  death  of  one  mn  down  while  crossing  river  in  skiff. 


Approved  in  Eelle;  Island  etc.  Co.  v.  Citj  of  Cleveland,  144  Ted. 
212,  tug  overtaking  and  passing  steam  scow  without  signals  and  without 
eonsent  of  overtaken  vessel,  eontraiy  to  mles  and  statate,  is  liable  for 
grounding  of  scow  due  to  suction  caused  bj  passing  vessel;  The  Ad- 
miral Schlej,  142  Fed.  67,  holding  both  vessels  at  fault  for  collision  in 
fog;  Baltimore  ete.  Packet  Co.  v.  Coastwise  Transp.  Co.,  139  Fed.  779, 
holding  vessel  failing  to  sound  fog  signal  as  required  bj  ruka  liable 
for  collision;  The  Eagle  Wing,  135  Fed.  832,  applying  rule  where  priv- 
ileged vessel  had  unlicensed  mate;  The  Admiral  Cecille,  134  Fed.  677, 
vessel  anchored  in  prohibited  nine  liable  for  eollieion  though  harbor 
master  saw  her  anchored  there  and  made  no  objection. 

IB  WaU.  146-167,  22  L.  105,  BAWYEB  v.  PBICKETT. 

B7L  1  CVin,  237).    Contract*— What  is  false  lepresentatioB. 

Approved  in  Curran  v.  Smith,  149  Fed.  951,  affirming  Smith  v.  Cur- 
ran,  138  Fed.  158,  where  engineers  entered  into  contract  to  investigate 
project  for  pipe-Une  to  supply  watw  for  purposes  set  forth  in  prospectus 
and  if  satisfaetorj  to  eontiaet  to  eonatruet  line,  they  cannot  defend  for 
breach  of  contract  on  ground  of  false  representations,  where  they  had 
investigated  project;  Mather  v.  Barnes.  146  Fed.  1005,  where  as  pari 
of  negotiations  for  sale  of  coal  lands  defendants  leprssented  that  land 
was  underlaid  throughout  entire  line  with  vein  of  coking  coal,  but  stated 
they  were  not  mnch  aequaiuted  with  land,  representations  not  material ; 
Pittsburg  etc.  Trust  Co.  v.  Northern  etc.  Ins.  Co.,  140  Fed.  S96,  where, 
on  sale  of  bnsinesa  and  aasets  of  life  insurance  company,  list  of  bal- 
ances against  agents  made  and  secretary  said  that  they  were  better  than 
oidiD&ry,  statement  was  merely  expression  of  opinion;  Bomber  v.  Young, 
137  Fed.  749,  70  C.  C.  A.  178,  applying  role  in  action  for  deceit  in  sale 
of  corporate  bonds. 

8yl.  3  (Tin,  237).    Bona  flde  holder — Note  eeeured  by  mortgage. 

Approved  in  Cudahy  Packiug  Co.  v.  State  Nat.  Bank,  134  Fed.  S46, 
67  C  C.  A.  662,  mortgage  securing  note  providing  for  payment  of  at- 
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torne;  's  fees  in  emM  not*  not  paid  at  nwttiri^  puMt  free  from  wpdtim 
to  bona  flde  indorsee  of  note. 

19  W»U.  187-177,  22  L.  lOB,  CBOPLET  ».  COOPBB. 

Bj\.  1  (Vni,  238).    Bequest  wben  legatee  attains  certain  age. 

Approved  In  Bhode  Island  Hospital  Trust  Co.  v.  Nojes,  20  B.  I.  S2B, 
341,  SB  Atl.  1002,  lOOe,  where  under  tnut  devise  of  stock  from  income  of 
whieh  sister  should  get  annoit;  balan-je  to  be  used  for  grandiOB  until 
be  attained  age  of  twentj-five,  vrhen  he  should  get  balance  of  fund, 
leas'  enough  to  par  aaDuit]',  and  sistsi  died  before  testator,  gmndson 
took  vested  interest,  though  he  died  befofe  attaining  age  of  twenty-five. 

SjL  3  (VIII,  238).  Tested  interest— Bequest  on  attainment  of  ma- 
jority. 

Approved  In  Atlee  t.  BuUard,  123  Iowa,  279,  98  H.  W.  890,  where 
there  was  devise  to  wife  till  jonngest  child  of  age,  then  to  be  sold  and 
proceeds  divided  between  wife  and  children,  wife's  share  subject  to  parti- 
tion judgment  lien. 

19  WaU.  198-214,  22  L.  41,  maiTED  STATES  v.  GAU8SBN. 

B7I.  1  (vm,  240).    Treasury  transcripts  as  evidence. 

Approved  In  United  States  v.  Pierson,  145  Fed.  817,  818,  applying 
role  in  action  on  bond  of  Indian  agent. 

19  WaU.  214-227,  22  L.  68,  HOME  LIFE  IN8UBANCB  CO.  ».  DUNN. 

S;L  3   (Tin,  242).     Bemoval  before  final  hearing. 

Approved  in  Eentuekj  v.  Powers,  139  Fed.  485,  upholding  right  of  re- 
moval of  criminal  prosecution  where  petitioner  tried  three  times  in  state 
court  and  each  conviction  reversed,  and  on  last  two  trials  petitioner  dia- 
eriminated  against  in  selection  of  jury. 


S7L  2  (Tin,  244).    Construction  of  provisos  in  statutes. 
Approved  in  United  States  v.  Schlierhols,  137  Fed.  618,  special  land 
department  agent  appointed  under  appropriation  act,  30  Stat.  32,  c.  2, 
was  not  officer  of  United  States  within  Bev.  St.,  |  5481,  relating  to 
extortion;  Gould  v.  New  Tork  Life  Ins.  Co.,  132  Fed.  930,  under  Bankr, 
Act,  i  70,  a  title  to  insurance  policy  which  has  no  surrender  value  and  Is 
payable  to  bankrupt's  penooal  representatives  does  not  pass  to  trustee. 
SyL  0   (VIII,  245).     Qovemment  not  bound  by  statutes  unless  men- 
Approved  in  Boehester  v,  BIoss,  185  N.  Y.  50,  77  N.  E.  798,   under 
Laws  1903,  p.   1187,  c  622,  city  in  action  for  taxes  due    was  limited 
to  taxes  spread  on  assessment-colla  without  including  percentages  pro- 
vided for  in  charter. 
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BjL  7  (Vm,  24S).    Debt  to  recover  iatem&I  revetiQe  tues. 

Approrea  in  Phelp*  t.  Binmbnefc,  107  Uo.  App.  86,  80  8.  W.  680, 
tinder  Ksdmh  City  Charter,  ut  5,  1  S9,  proridinf  that  if  one  claiming 
title  nnder  tax  deed  b«  defeated  in  mit  foi  land  eonvejed  by  such  deed, 
irinner  most  paj  claimant  nnder  deed  anotint  paid  at  tax  mis  with 
interest,  personal  jadgmeat  may  be  had  against  sueceRsfol  claimant. 
See  101  Am.  St  Bep.  ISO,  166,  note. 

19  Wall.  241:253,  22  U  83,  NTJQENT  t.  8UPEBVI80Ba. 

Sjh  1  (Vm,  247).    Conntj  railroad  stock  Bubeeription— How  made. 

Approved  in  Bad  BiTer  etc  Co.  t.  Tennewee  ete.  B.  B.  Co.,  113  Tenn. 
716,  87  8.  W.  1020,  where  railroad  aooght  munidpal  nibacripdon  oa 
condition  that  road  be  completed  within  two  years  from  sabseriptiou 
and  council  directed  mayor  to  nbacribe,  nibBcription  completed  when 
made  by  mayor  and  not  at  date  of  resolntion. 

SyL  8  (Tni,  248}.  Consolidation  of  corporations — Effect  on  stock 
mbseription. 

Approved  in  Wright  t.  Minnesota  etc  Ins.  Co.,  193  U.  8.  664,  48 
L.  886,  24  Sup.  Ct.  S49,  reeerration  of  right  of  amendment  Id  artielea 
of  aasodation  of  life  insnranee  company  empowers  company  to  bind 
members  by  change  from  assessment  plan  to  "old  line"  plan;  Jonea 
T.  Uissonri- Edison  Etec.  Co.,  13S  Fed.  15S,  1ST,  under  Bev.  6t.  Mo. 
1899,  t  1334,  relating  to  eonsolidation  of  corporatioQE,  stoekbolders  of 
one  of  constituent  companies  eannot  sne  in  equity  for  relief,  if  relief 
prayed  for  mnst  be  enforced  through  company. 

Distinguished  in  Joues  v.  Uiasouri -Edison  Elee.  Co.,  144  Fed.  77S, 
upholding  right  of  minority  stockholders  in  one  of  two  consolidated  cor- 
porations to  eqnitable  reliaf  where  consolidatioD  obtained  by  fraud  on 
holders  of  mivori^  stock  and  abuse  of  fiduciary  relations  of  trustees. 

19  Wan.  287-419,  22  L.  12S,  MITCHELL  T.  TILGHMAN. 

(Vin,  250.)  Uiseellaneons.  Cited  in  Johnson  v.  Braflord,  114  Ky. 
100,  70  S.  W.  194,  where  complaint  alleged  breach  of  contmct  against 
Boniesident  defendant  and  claim  against  resident  for  infringement  of 
right  to  make  and  aell  patented  article,  court  acquired  no  jurisdiction 
as  against  nonresident  by  aeirica  on  resident  in  county  and  on  non- 
resident in  another  eonn^. 

19  WalL  433-468,  28  L.  116,  ELEIN  v.  BUBSELL. 

Syl.  5   {Vin,  252).     Patents  UberaJly  construed. 

Approred  in  Bobins  etc  Belt  Co.  v,  American  etc.  Uaeb.  Co.,  14S 
Fed.  926,  holding  Bobins'  patent  No.  571,604,  for  belt  conveyer  TSJid 
and  iaf  ringed. 
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19  Wan.  468-185,  22  L.  IH,  THE  IIATOB  OP  NASHVILLE  t.  BAT. 

S7I.  1  <VIII,  2S3).  Uanieipftl  ud  ^v*te  eorpontioiu  distiB- 
gnUhed. 

Approved  In  Scott  t.  Laportt,  102  Ind.  48,  08  N.  "E.  2S0,  ellrf 
ordiniDce  empawering  private  corporation  to  eonstniet  and  mamt&iB 
WAterworki  and  binding  city  to  pay  larga  water  rentals  for  twenty- 
oae  years  to  trustesB  of  bondholders,  city  guaranteeing  entire  trans- 
action, ia  void;  State  t.  Bntler,  ITS  Uo.  312,  77  B.  W.  S70,  under 
St.  Louis  City  Charter,  art,  6,  |  27,  ordinance  giving  bolO'd  of  health 
power  to  contract  for  removal  of  city  garbage  is  void;  Territory 
v.  Hopkins,  9  Okl.  147,  S9  Pao.  9S0,  eonn^y  may  refnnd  bonds  issued 
under  Sass.  Laws  18S7,  arL  8,  e.  6. 

Syl.  8  (Vm,  253).    Ifonieipality  baa  no  implied  borrowing  power. 

Approved  in  White  Biver  8av.  Bank  v.  City  of  Superior,  148  Fed. 
8,  under  charter  of  Superior,  city  not  liable  on  bonds  issned  for 
street  improvements  and  specifying  property  assessable  for  their 
payment;  Lnther  v.  Wheeler,  73  S.  C.  94,  52  8.  E.  878,  where  officers 
at  town  wider  resolution  give  note  for  money  nsad  for  erection  of 
pnblic  building,  and  note  is  afterward  renewed  by  rasolntion,  holder 
may  recover  of  town  amount  received  aa  monc^  had  and  received. 

Syl.  3  (Vlil,  254}.    Charter  method  of  raiding  money  exclusive. 

Approved  in  Scott  v.  Laporte,  102  Ind.  49,  69  N.  E.  076,  city  ordi- 
nance empowering  private  concern  to  construct  water  system  and 
binding  city  to  pay  large  water  rentals  for  twenty-one  years  to  trus- 
tees of  bondholders,  and  pledging  city's  taxing  power  to  meet  fixed 
charges,  ia  void. 

Syl.  4  (Vm,  254).    Uunieipal  power  to  issue  negotiable  paper. 

Approved  in  Morrison  v.  Anatin  State  Bank,  213  HI.  484,  104  Am. 
St.  Bep.  225,  72  N.  E.  1113,  warrants  issued  for  local  improvements, 
under  Laws  18S7,  pp.  127,  133,  are  non-negotiable. 

Syl.  5  (VIII,  256).    Transferafiility  of  city  warrants  for  claims. 

Approved  in  Luther  v.  Wheeler,  73  S.  C.  92,  52  S.  E.  876,  where 
town  officers  under  resolotion  gave  note  for  money  used  for  erection 
of  public  building,  and  note  ia  afterward  renewed  by  resolution, 
holder  may  recover  of  town  for  money  had  and  received. 

Syl.  8  (Tin,  257).     Unnieipal  negotiable  notes. 

Approved  in  Luther  v.  Wheeler,  73  8.  C.  91,  S2  S.  E.  870,  wber* 
town  officers  under  resolution  gave  note  for  money  used  for  erectioik 
of  public  building  and  note  is  afterward  renewed  by  resolution, 
bolder  ma;  recover  of  town  for  money  had  and  received. 
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1*  Wall.  486-490,  22  L.  67,  trNITED  STATES  t.  ABWO. 

S7L  1  (Vm,  258).    Venue  of  SBMolt  on  high  aSH. 

DiatiDgniahed  in  Kerr  v.  Shins,  13S  Fed.  04,  69  C.  C.  A.  09,  ODder 
Bev.  St.,  )  730,  where  one  eomniitted  offense  on  high  seas  and  vbbmI 
first  touched  &t  Hawaii,  where  complaint  filed  and  warrant  issned 
bnt  not  served  nntil  ha  landed  in  California,  he  ii  triable  in  Call- 

19  Wall.  490-S05,  82  L.  189,  TAPPAN  T.  MEECHANTS'  NA- 
TIONAL BANK. 

Syl.  1  (Vm,  258).     Sitna  of  peraonaltj. 

Approved  in  Union  etc.  Transit  Co.  v.  Eentncky,  199  17.  S.  202, 
205,  50  Ij.  153,  154,  20  Snp.  Ct.  30,  due  proeeaa  of  law  la  denied  Ken- 
tnekf  corporation  ^ly  Eeutnekj  tax  on  ita  rolling  atoek  located  in 
otliei  states  and  there  employed  in  ita  bnsinesa. 

Byl.  8  (Vm,  259).  Separation  of  sitna  of  personalty  for  taxing 
pnrpoaes. 

Approved  in  State  v.  Fidelity  etc.  Co.,  85  Tex.  Civ.  817,  220,  80 
8.  W.  540,  54S,  mnnioipal  bonds  deposited  with  stats  treatarer  by 
foreign  corporation  in  order  to  do  bnsiness  in  state,  are  taxable  by 
atate;  Metropolitan  Life  Ins.  Co.  t.  Board  of  Assessors,  IIS  La.  700, 
39  So.  649,  arguendo. 

Byl.  4  (Vm,  259).    State  tax  on  bank  shares  of  nonresidents. 

Approved  in  Corry  t.  BalUmore,  190  U.  S.  475,  470,  49  K  561, 
103  Am.  St.  Bep.  371,  25  Sup.  Ct.  297,  upholding  Md.  Code  Pub.' 
Oen.  Laws,  art.  81,  imposing  personal  liability  on  nonresident  stock- 
holder in  domestie  corporation;  State  t.  Fidelity  etc.  Co.,  SS  Tex. 
Civ.  221,  80  S.  W.  548,  municipal  bonds  deposited  witb  state  treas- 
urer by  foreign  corporation  as  condition  precedent  to  doing  busi- 
ness in  state    are  taxable  by  state. 

Distinguished  in  Gilbartson  y.  Oliver,  189  lows,  578,  105  N.  W. 
1004,  indebtedness  to  nonrcaident  having  no  agent  in  state  ia  not 
liable  to  inheritance  tax  under  Code,  j  1467. 

19  WaU.  505-514,  22  L.  805,  EX  PABTE  BOBINSON. 

ByL  1  (Vm,  860).  Courts  have  inherent  power  to  punish  con- 
tempts. 

Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  V.  8.  327,  4B  L. 
1001,  24  Sop.  Ct.  665,  eireuit  court  of  appeals  may,  under  Comp. 
8t  1901,  p.  547,  I  6,  review  order  of  eireuit  court  finding  one  not 
party  to  anit  gnilty  of  contempt  in  violating  restraining  order; 
Heinu  V.  Butte  etc  Min.  Co.,  129  Fed.  277,  63  C.  C.  A.  38S,  where 
in  equitable  suit  in  aid  of  law  action  to  recover  for  trespass  to 
mining  claim,  defendant  disobeyed  order  requiring  him  to  permit 
plaintiil  to  examine  mine  to  get  evidence  en  iaaae,  and  he  was  fined 
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for  eontnmpt,  contempt  order  !■  tiot  reviewable  on  writ  of  error; 
Bmith  T.  Speed,  11  OkL  113,  66  Psc.  917,  SS  L.  B.  A.  «0S,  jndge  in 
ehambers  ma;  pnnish  Tiolation  of  injunction  u  eontempt;  Borke 
T.  Territoiy,  2  Okl.  SOO,  37  Pae.  833,  holding  publication  in  newapaper 
ebarging  that  judge  intended  to  withhold  report  of  grand  jnrj'  in 
effort  to  browbeat  it  ii  pnniehable  aa  eontempt,  thoagb  contempt 
also  a  miedemeanor. 

By}.  S  (Vm,  261],     Federal  eonrt'a  power  to  pnniah  eontempt. 

Approved  in  Cuyler  V.  Atlantic  etc.  B.  Co.,  131  Fed.  96,  nnder  Bev. 
St.,  {  7ES,  federal  court  cannot  punish  newspaper  pnbliaher  for  con- 
tempt conaietiug  of  editorial  criticising  official  conduct  and  integrit; 
of  court;  Bnrke  v.  Territoi;,  8  Okl.  516,  37  Pae.  635,  holding  newa- 
paper publication  charging  that  judge  intended  to  withhold  grand 
jnr;  report  !n  effort  to  browbeat  jurj   is  pnalshable  aa  contempt. 

87I.  ff  (Vm,  263).    Notice  neceaaary  to  disbar  attoroe;. 

Approved  In  In  re  Brown,  2  OU.  596,  39  Pae.  471,  defendant  is 
diabarment  proceeding  may  be  cited  to  appear  and  auawer  within 
an;  time  that  givea  him  reasonable  opportnnit;  to  be  heard. 

87I,  6   (Vill,  2S3).     Uandamos  to  restore  diabarred  attomej. 

Sistingniahed  in  In  re  Brown,  2  Okl.  591,  3S  Pao.  470,  appeal  lies 
to  supreme  court  from  order  of  district  court  suspending  attornej 
pending  trial  for  his  disbarment. 

(Vm,  260.)  Miscellaneous.  Cited  in  In  re  Branch,  70  N.  J.  L. 
648,  57  Atl.  431,  holding  void  P.  Ii.  1903,  p.  224,  relieving  registered 
law  students  who  have  served  three-jear  clerkship  from  examination. 

19  Wall.  5S6-531,  22  L.  160,  HEAD  v.  THE  UNTVEESITT. 

87!.  1  (Vm,  264).     Bentoval  of  nniverait;  profeesor. 

Approved  in  Ward  v.  Board  of  Begents,  13S  Fed.  377,  S79,  wbere 
regents  of  Eanaas  Agricultural  College  were  authorized  b;  statute 
to  remove  an;  professor  whenever  interests  of  college  required,  re- 
gent* not  liable  for  damages  for  discharging  profeuor  before  termi- 
nation of  contract. 
19  Wall.  544.547,  22  L.  183,  BUTT  t.  ELLETT. 

S7I.  1   (Vm,  265).     Chattel  mortgage  of   crop  not  sown. 

Approved  in  Johnson  v.  Donohne,  113  Tenn.  450,  S3  8.  W.  361, 
where  insolvent  prior  to  bankruptcy  aasigned  right  to  receive  fnnds 
from  railroad  thereafter  to  accrue  under  contract,  in  conaideratlon 
of  pre-existing  debt,  aaaignee  could  enforce  right  to  receive  such 
funds,  though  debtor's  right  at  time  of  assignment  was  contingent. 
19  WalL  563-572,  22  L.  184,  WILLIAMS  v,  BANKHEAD. 

8;1.  2  (Vin,  2T0).    Who  are  indispensable  parties. 

Approved  in  Lynch  v.  United  States.  13  Okl.  156,  73  Pac.  1101, 
when  patent  isaued  to  entrymau  for  townsite   purposes   and  land 
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plat  and  lots  sold  to  man^  umoeent  purchasers,  gorernmeDt  cannot 
■ue  to  cftueel  patent  for  frand  on  part  of  entryman;  Railroad  Com- 
mission T.  Palmer  Hardware  Co.,  1E4  Qa.  637,  53  S.  E.  195,  arguendo. 

Sjrl.  3  (Vm,  371).    Prop«r  and  neeesiary  parties  distinguished. 

Approved  in  Daimler  Mfg.  Co.  ▼.  Conklin,  145  Fed.  956,  where 
bill  for  infringement  of  patent  alleges  that  licensee  has  interest  in 
patented  invention  which  maj  be  impaired  bj  defendant's  infringe- 
ment, he  maj  be  joined  as  complainant. 

19  Wall.  572-577,  22  h.  162,  STEVENSON  v.  WILLIAMa 
SjL  1  (VIII,  271).    Removal  must  be  before  Snal  jndgment. 
Approved  in  Kate  v.  Herschel  Ufg.  Co.,  150  Fed.  685,  action  pend- 
ing before  jjiatice  of  peace  is  removable  to  federal  court  on  petition 
of  nonresident  defendant  if  requisite  citizenship  and  amount  in  eon- 
troversj'  exist. 

10  Wall.  SSl-584,  E2  L.  201,  PEETE  v.  HOBQAN. 

6jl.  2  (Vm,  S73).    State  tonnage  duties  for  quarantine. 

Approved  in  Wa^  v.  New  Jersey  Steamboat  Co.,  133  Fed.  1B2, 
Laws  N.  T.  1S97,  p.  701,  S  63,  imposing  tax  on  vessels  entering  bar- 
bor^  computed  on  tonnage  of  vessel,  is  void. 

19  WaU.  584-590,  22  L.  173,  EAILBOAD  CO.  ».  RICHMOND. 

Sfl.  1  (Vm,  273).    Contracts  valid  when  made  continue  so. 

Approved  in  Mottlej  v.  Iiouisville  etc.  R.  Co.,  150  Fed.  412,  npholdtng 
contract  made  prior  to  passage  of  34  Stat.  584,  bj'  which,  in  considera- 
tion of  release  of  damages,  carrier  contracted  to  issue  passes  to  eom- 
plainanta  for  life. 

87I.  2  (Tm,  274).    Object  of  congressional  commerce  power. 

Approved  in  Howard  v.  niinois  Central  B.  Co.,  148  Fed.  999, 
holding  void  employers'  liability  act  of  1906;  Davis  v.  Cleveland 
etc.  B7.  Co.,  146  Fed.  409,  cars  delivered  to  another  railroad  loaded 
with  freight  to  be  transported  to  other  states  and  returned  loaded 
or  empty  to  owner  in  state  where  received,  are  not  attachable  un- 
der laws  of  state  into  which  they  are  carried  by  other  company; 
Grand  Trunk  etc.  By.  Co.  v.  Chicago  etc.  B.  Co.,  141  Fed.  802,  hold- 
ing  contract  by  lessee  railroad  to  run  its  trains  and  nee  terminal 
facilities  of  lessor  during  term  of  lease  does  not  bind  lessee  to  use 
tracks  and  facilities  during  term. 

19  Wall.  591-594,  22  L.  210,  UNITED  STATES  v.  COOK. 

SyL  1  (Vlil,  274).    Indians  have  right  of  occupancy  only. 

Approved  in  Winters  v.  United  States,  143  Fed.  748,  grantees  of 
public  lands  outside  Ft.  Belknap  Indian  reservation  could  acquire  no 
exclusive  right  to  waters  of  Milk  river  for  irrigation  under  desert 
land  net;   United  States  v.  Gardner,  133  Fed.  288,  66  C.  C  A.  8S8, 
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IB  WmlL  «S5-e61,  S8  L.  S83,  HEINB  t.  LETEE  COUMISSIONEBS. 

SfL  1  (Ym,  S81).    Uutdaroiu  to  eompel  tax  levy  to  paj  bonda. 

Approved  in  Mam  t.  Sctn  Jacinto  etc  Irr.  DUt.,  131  Fed.  789, 
-when  irrigation  district  oiKanized  ander  Cal.  St.  1887,  p.  29,  lold 
bonds  and  holder  thereof  leenred  judgment  on  which  execatton  r«- 
tnmed  unaatiBfled,  his  Temedy  wsa  to  mandamoa  officer*  of  district 
to  \«vj  aaseaiinent  against  propeity  of  district. 

Equity — Failure  of  legal  remedy — Mnnieipal 

Approved  in  ICarra  v.  Ban  Jacinto  etc.  Irr.  Dist.,  131  Fed.  790, 
whera  irrigation  district  organised  nndcr  Cal.  St.  1S87,  p.  S9,  sold 
bonds,  remedy  of  holder  who  has  bad  exccntioa  on  judgment  retarned 
unsatisfled  is  mandamns  to  compel  levy  of  asserament  and  not  inlt 
for  receiversbip;  FoJsom  v.  Greenwood  Co.,  130  Fed.  734,  federal 
eonrt  cannot  adjudge  a  eonnty,  which  can  only  levy  taxes  for  speci- 
fled  purposes,  liable  for  payment  of  bonds  issued  by  township  before 
eonnty  was  created  and  which  was  dissolved  on  its  inclnsioD  in 
«onnty;  Kersey  t.  Terre  Hants,  ISl  Ind.  474,  68  N.  £.  1039,  uphold- 
ing ordinance  imposing  license  tax  on  vehicles  using  streets,  though 
atreet-ears,  antomobiles  and  vehiclsi  of  nonresidents  exempted. 

Distinguished  in  Qraham  v.  Folsom,  200  U.  B.  262,  253,  50  L.  468, 
469,  26  Bup.  Ct.  245,  mandamus  lies  to  compel  county  auditor  and 
treasurer  to  levy  tax  to  pay  judgment  on  township  bonds,  though 
township  organization  abolished. 

.  OOB- 


8yl.  1  <Tin,  283).     Supersedeas  as  stay  of  execution. 

Approved  in  Boston  ft  M.  B.  Co.  v.  Qokey,  150  Fed.  687,  where 
district  court  judgment  affirmed  by  circuit  court  of  appeals  and  man- 
date sent  down,  but  defeated  party  applied  to  supreme  court  for 
eertiorari,  axecntion  stayed  by  district  court;  Thalheim  v.  Camp 
Phosphate  Co.,  48  FU.  195,  37  So.  525,  Bev.  St.  ISSS,  S  1273,  does 
not  restore  personalty  previously  levied  on  to  possession  of  defendant 
in  execution. 

Syl.  2  (VZn,  284).    Execution  time  runs  from  judgment  entry. 

Approved  in  In  re  UeCaU,  145  Fed.  901,  where  order  overruling 
application  for  rehearing  of  order  confirming  bankrupt's  eoDiposi- 
tion  entered  on  jonmal  for  October  lOtb,  which  contained  Indorse- 
ment by  eleik,  "Filed  Oet.  10th,"  and  direction  of  judge  to  enter 
order  was  dated  Oetobei  ISth,  time  for  appeal  rut  from  October  lOtb, 
aa  other  date  was  clerical  omi. 
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T.  TAIr 

Bjl  1  (Tm,  284).     InvsUdit7  of  statutes  mnat  be  dear. 

Approved  in  H&ll  v,  Chicago  ete.  Rj.  Co.,  149  Fed.  668,  qa«i7 
whether  emplojn'B  liability  ftct  of  1906  to  valid. 

8yl.  i  (Vm,  265).    HunicipolitieB  may  aid  railroads. 

Approved  in  Donovan  v.  Pennsylvania  Co.,  199  U.  S.  293,  50  L. 
199,  26  Sup.  Ct.  91,  railroad  which  has  contracted  with  transfer 
company  to  provide  all  vehicles  necessary  for  nss  of  passengers  ar- 
riving at  depot  may  exclude  other  cabmen  from  depot  grounds; 
Detroit  etc.  B.  B.  Co.  v.  CampbeU,  140  Mich.  387,  103  N.  W.  857. 
where  railroad  eontracted  with  individual  to  obtain  tor  it  right 
of  way  and  construct  remainder  of  road,  aothori^g  him  to  take 
necessary  steps  to  condemn  land,  he  to  defray  expenses,  he  could 
maintain  condemnation  proceedings  in  name  of  railroad. 

8y1,  S  (Vlll,  285).    Following  state  eonstructiaa  of  conEtitution. 

Approved  in  York  v.  Washburn,  129  Fed.  568,  569,  64  C.  C.  A. 
1"2,  whether  or  not  oral  contract  for  lease  of  realty  for  more  than 
one  year,  not  eomplying  with  statate  of  frauds  of  stats  where  land 
lies,  is  nullity  or  voidable,  U  determinable  according  to  state  deei- 

Syl.  6  (Vm,  286).    Taxation  most  be  nniform. 

Approved  in  State  v.  Chicago  etc.  B.  B.  Co.,  195  }io.  S38,  93  S. 
W.  7SS,  holding  void  Const.  Amend,  of  1900,  anthoridng  county 
eonrte  and  township  directors  to  lev;  road  tax  and  exempting  cer- 
tain cities  from  operation  of  amendment;  Pryor  v.  Bryan,  11  OU. 
304,  66  Pac  350,  upholding  act  exempting  from  taxation  all  prop- 
erty on  Indian  reservation  attached  to  county  for  taxing  purposes 
except  for  territorial  or  coart  funds,  where  property  leceiTes  no  beae- 
At  from  other  county  funds. 
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n  w^n.  s-14,  ss  l.  soq,  cbeiqhton  t.  kebb. 

S7I.  1  (ViJa,  SS8).    Oeneral  appearasee  waivea  defect*  Id  lerviee. 

ApproT«d  in  Bentlsy  v.  Beid,  133  f^d.  T02,  6S  C.  C.  A.  S28,  nhera 
on  petition  being  filed  clerk  failed  to  annex  proceao  ao  that  Mm* 
could  be  served  for  next  term  and  court  entered  order  directing  eer- 
viee  for  neeeeding  t«rm,  and  on  evcb  lerviee  defendant  pleaded  to 
merits,  eoTnmeneemeiit  of  action  for  porpoM  of  limitfttiona  iraa  filing 
of  petition;  Norfolk  aU.  B.  Co.  t.  Bntherland,  105  Va.  548,  M  8.  E. 
464,  where  defendant  appeared  when  eauae  waa  remanded  to  mles  to 
enable  plaintiff  to  file  amended  deelarstion,  lervico  of  aummoni  t9 
_  amended  deelaratioa  ii  nnneceiiary. 

EO  Wall.  14-20,  SS  L.  311,  HeQUIDDT  t.  WABB. 

Sfl.  8  (Tm,  £89),    Equitable  relief  Tsfaaed  for  lachei. 

Approved  in  Byaion  t.  Dnnten,  184  Ind.  96,  73  H.  E.  77,  whenr 
mother  in  poMeeaion  aa  eotenant  with  ion  purehucd  land  at  fore- 
cloavre  and  obtained  aheriff'e  deed,  and  ion  for  several  jeara  after 
failed  to  Msert  rights,  h« 'cannot  assart  rights  against  mother's  re- 
mote grantee  for  value. 

20  Wall.  20-SO,  E8  L.  879,  HTJMASTON  t.  lUEBICAN  TELEGBAFH 
CO, 

Syl  1  (Vm,  290).    Contract  for  arbitration  binding. 

Approved  in  Elberton  Hardware  Co.  v.  Hawas,  122  Qa.  868,  80  S, 
E.  967,  where  parties  to  executor;  agreement  for  sale  of  goods  agree 
that  price  be  fixed  b;  values  named,  and  one  of  valuers  rofusei  to 
act,  other  eaooot  select  vainer;  Hopedale  El.  Co.  v.  Electric  ete, 
Co.,  1S4  N.  T.  363,  77  N,  E.  396,  where  contract  for  sale  of  electric 
plant  provided  that  if  vendor's  storage  batteries  should  prove  so- 
perior  to  vendees,  it  would  paj  certain  sum  as  bonus  based  on  per- 
centage of  superioritf,  and  vendee  refused  to  make  test,  damages 
TOcOTOrabla  are  only  nominal  in  absence  of  evidence  of  snperiority, 

Sjl.  2  (Vm,  290).  Act  of  vendee  rendering  performance  impoc- 
sible— Value. 

Distinguished  in  Elbertson  nardware  Co,  v.  Hawes,  122  Oa.  889,  5D 
B.  E  969,  fact  that  one  of  parties  to  executory  agreement  for  sale 
of  goods  under  which  valuers  fix  price  ii  cause  of  refusal  of  one 
of  valuers  to  act  does  not  estop  bim  from  denying  valuation  mada 
otherwise  than  according  to  agreement, 
IM3J 
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SO  WkU.  30-43,  SB  L.  SBS,  PACIFIC  B.  B.  CO.  t.  HAQUIBZ. 

87L  t  (Tm,  29S}.  BUtotoiy  tax  axcmptiaB  of  raUrokd  aa  eon' 
tract. 

Approved  in  Btstfl  v.  CUeago  ate.  B7.  Co.,  1S8  WU.  E04,  108  N. 
W.  009,  upholding  statota  impoiing  tax  on  giota  eamingt  of  rail- 
road. 

20  Wall.  M-72,  22  L.  315,  OBEGON  8TEAM  NATIQATIOH  CO.  ▼. 
WINSOB. 

BfL  1   (Vm,  2M>.    Contract  in  leitraint  of  trado  la  void. 

Approved  in  Wftbb  Preai  Co.  t.  Pierce,  110  La.  912,  41  So.  206, 
holdiog  Toid  contract  wherebf  ono  contemplating  to  engage  in  bosi- 
nen  in  certain  place  agreea  with  another  not  to  do  ao. 

Bfl.   2    (Vni,   295}.     Contract*— What   restraint   of  trade   Talid. 

Approved  in  Herriman  v.  CoTcr,  104  Ya.  436,  51  B.  E.  819,  up- 
holding contract  between  Arm  proenring  railroad  right  of  wa7  and 
«wner  that  no  oak  bark  be  ihipped  OTOr  road  except  to  owner,  nn- 
lesi  he  refniet  to  take  it  at  market  price. 

S7I.  3  (Tm,  20S}.  Theor;  of  inTaliditj  of  contraeta  reitraining 
trade. 

Approved  in  Cincinnati  etc  Packet  Co.  ▼.  Bar,  200  XJ.  8.  IBS, 
SO  L.  433,  20  Sup.  Ct.  203,  porchaaer  of  river  boati  cannot  invoke 
anti-troit  act  aa  def enaa  to  action  for  .  pnrchaae  price  though  he 
agreed  to  maintain  preeent  rates  which  relate  to  domeatic  bnsinecs; 
Gottington  ▼.  Swan,  128  Wia.  323,  107  N.  W.  337,  upholding  con- 
tract whereby  vendor  of  livery  bosioeaa  agreea  not  to  engage  in  liv- 
Mj  business  in  game  place  so  long  aa  vendee  or  his  hein  continue 
in  bnsiuGM  in  same  place. 

87I.  4  (vm,  205).  Facts  determine  invalidity  of  contract  re- 
straining trade. 

Approved  in  Meriea  v.  Burget,  30  Ind.  App.  459,  75  S.  E.  1086, 
agreement  b7  vendor  of  bank  to  qoit  banking  buBineas  and  not  to 
■tart  bank  in  same  town  while  vendee  owns  bank  sold  ia  broken 
b7  vendor  subacribing  to  stock  in  new  bank  and  acting  aa  asaistant 
cashier;  Bwigert  v.  Tilden,  121  Iowa,  602,  100  Am.  St.  Bep.  374, 
97  N.  W.  SO,  63  li.  B.  A.  608,  upholding  sale  of  goodwill  In  maU 
order  ahirt  buainesa  on  agreement  of  seller  not  to  engage  in  manu- 
facture of  ahirte  within  one  hondred  miles  of  Des  Moinea  nor  sell 
•hirta  in  Iowa  and  Nebraska  for  ten  Tears,  except  as  vendee's  agent. 

87L  6  (Vni,  295).    Contracts  partiallj  restraining  trade. 

Approved  in  Hartman  v.  Park  ft  Sons  Co.,  145  Fed.  380,  STatem 
of  contracts  made  hj  maker  of  proprietary  medicine  between  kim 
and  wholeaalera  by  which  they  are  to  sell  0DI7  at  certain  pries  and 
to   Mrtaia  retailers  and   between   him   and   letailera   whereby   they 
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price,  la  valid;  Fiiheriet  Co.  t.  Lennen, 
,  upholding  Kgreeineiit  bf  which  veador 
to  engage  in  fish  bnaineu  in  eoitip«ti- 

I  invaliditj  of  contract  reHtraiaing  trade, 
etc.  Coke  Co.  v.  Jutte,  ElO  Pa.  St.  307, 
tL  10B5,  contract  of  aale  of  eoal  lands 
«  in  mining  or  shipping  eoal  in  certain 
lid  ae  to  territory  outiide  of  state,  bot 
I  to  mining  in  state. 

CNAFP  V.  BAILBOAD  CO. 
«ea  may  enforce  claims. 
Senney  Co.,  136  Fed.  455,  beneficial  In- 
Toceeds  of  claims  against  insolvent  aa- 
laae  property  of  insolvent  from  receiver 
after  administration  of  trust  by  eom- 

BUBTON  V.  DBIGQS. 

ament  of  grounds  of  inadmissibility  of 

mess,  97  Uinn.  SSI,  107  N.  W.  104,  fol- 
td  States,  14E  Fed.  0,  applying  rule  to 
ceonnt-booki  in  prosecution  for  siding 
lisapplicatien  of  funds;  Texas  A  P.  By. 
70,  471,  es  C.  C.  A.  177,  applying  rale 
r  loss  by  firs  of  cotton  while  on  eom- 

ision  of  copy  of  lost  deposition — Absent 

on  Co.  V.  Cameron,  137  Fed.  00,  01,  09 
aony  given  at  former  trial  where  wit- 
Injuries  is  outside  jnriidiction  of  court 
indred  miles  from  placs  of  trial;  Brown 
C.  C.  A.  301,  in  action  by  distiller  for 
d,  evidence  that  record-book  taken  from 
i  then  to  revenue  agent's  office,  and 
f  in  latter  ofOce,  is  insufficient  for  ad- 
t  contents. 

[ary  evidence  of  papers  in  another  state. 
Quss,  10  Okl.  S3,  80  Pac.  293,  secondary 
tten  contract  not  admissible  where  no 
iriginal  last  seen  in  possession  of  third 
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87L  i  (Vlll,  304).    Proof  of  Tolnmlnona  doeuneota  hj  exkinlim. 

Approved  in  Sehnntacbar  r.  Pima  Co.,  7  Ariz.  273,  64  Pac  491, 
applying  lule  in  action  by  county  to  recover  money  nnlawfolly  paid 
aa  probate  judge '■  salary  whera  consty  board  employed  attorney  to 
examine  recordi;  New  La  Jnnta  ete.  Canal  Co.  v.  Kreybill,  17  Colo. 
App.  36,  67  Pae.  1029,  permitting  witnesi  wbo  had  ezaotined  rec- 
ords of  numerOQB  deeda  in  varione  coantiea  to  state  nnmber  of  eucb 
deeds  of  record  in  tboee  eonnties  to  show  tbst'deeds  were  of  record 
at  time  of  execntion  of  deed  of  trust  on  property  of  party  executing 
those  deeds;  State  t.  Nevada  ete.  B.  B.  Co.,  28  Nev.  214,  81  Pac. 
lOS,  where  on  issue  of  earning  capacity  of  railroad  for  tax  pur- 
poses, books  not  introduced,  but  each  party  sovght  to  prove  result 
from  them  by  opinion  of  expert,  introduction  of  books  waived;  Sykee 
V.  Beck,  12  N.  D,  267,  M  N.  W.  852,  refusing  evidence  of  attorney 
for  plaintiff  that  he  bad  examined  records  and  that  they  did  not 
contain  anything  with  reference  to  certain  tax  levies. 

DisUngniahed  In  In  re  EsUts  of  Colton,  129  Iowa,  E4S,  lOS  N.  W. 
lOOB,  admitting  evidence  of  attorney  who  bad  examined  records  that 
there  waa  no   record  of  divorce   decree  between   certain  parties. 

87I.  6  (VllX,  305),  Asaumpsit  for  consideration  of  fraudolent  as- 
^gnment. 

Approved  in  Johnaon  v.  Cate,  77  Vb  225,  59  AtL  832,  in  action  for 
money  paid  for  gooda  purchased  by  firm  for  which  plaintiff  waa  agent, 
where  defendant  falaely  informed  plaintiff  that  Arm  had  never  paid, 
question  of  plaintiff's  gnaran^  is  immaterial. 


Syl.  1  (VIII,  305).    Judgment  as  bar. 

Approved  in  Qeorgia  etc.  Banking'  Co.  v.  Wright,  132  Fed,  916, 
where  state  supreme  court  in  soit  between  state  and  railroad  decided 
that  charter  precluded  state  from  taxing  company  in  excess  of  cer- 
tain rate,  decision  concludes  state  in  suit  for  taxes  for  different 
year  under  different  statute. 

Syl.  5  (Vm,  306).    Foundation  of  law  of  limitations. 

Approved  in  Sidway  T.  Missouri  Land  ete.  Co.,  187  Uo.  673,  66  8. 
W.  156,  where  foreign  corporation  was  licensed  in  state  and  main- 
tained office  and  agent  for  service  of  process  it  was  not  nonresident 
within  Bev.  St.,  !  42S2,  providing  for  suspension  of  limitations. 

(Tin,  305.)  Miscellaneous.  Cited  in  Williams  v.  Metropolitan 
ete.  By.  Co.,  68  Kan.  23,  74  Pac.  60S,  64  L.  B.  A.  794,  foreign  cor- 
poration being  "out  of  state"  within  meaning  of  Code,  |  21,  cannot 
ftvail  itself  of  statute  of  limitations. 
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20  Wall.  152-158,  22  L.  338,  SIMPSON  v.  GREELEY. 
Syl.  1  (Vm,  306).  Joint  parties  muHt  Join  in  appeal. 
Approved  in  Port  v.  Schloss  Bioi.  ft  Co.,  .140  Fed.  732,  following 

20  Wall.   165-171,  22  L.  252,  BOACH  v.  SUUMBBS. 


Distinguistied  In  Zeigler  t.  Hallaban,  131  Fed.  208,  66  C,  0.  A.  1, 
wbere  defendant  gaaranteed  lease  hj  which  tenant  bonnd  to  keep 
and  pay  rent  for  premisea  and  deliver  them  in  good  condition  at  end 
«f  term,  insertion  of  claaBe  in  lease  making  it  void  if  premise!  de- 
ttrojed  by  flre,  discharged  surety. 

20  Wall.  171-178,  22  L.  2T3,  THIRD  NATIONAL  BANK  T.  COOPER, 
(vm,  308.)     HiacelianeooB.    Cited  in  Bacon  v.  Roberts,  114  Fed. 
730,  dismissing  petition  to  review  order  of  faankmptey  refeiea  filed 
-fifty  days  after  making  of  order. 

20  Wall.  179-189,  88  L.  339,  TWENTY  PEB  CENT  CASES. 

Syl.  1  (VnZ,  300).     Betrosetive  conBtmetion  of  statutes. 

Approved  in  Hall  v.  Chicago  etc.  By.  Co.,  149  Fed.  567,  employers* 
liability  act  regulating  liability  of  interstate  Barriers  for  injurie*  to  em- 
ployees does  not  apply  to  canses  of  action  existing  at  time  of  ita 
adoption. 

20   Wall.  201-226,  22  L.  259,  THE  LOTTAWANNA. 

Syl.  2  (VIII,  310).    Maritime  lien — Supplies  furnished  In  Iiome  port. 

Approved  in  The  Sue,  137  Fed.  13.5,  where  local  law  gives  lien  for 
repairs  or  supplies  furnished  vessel  in  home  port,  no  lien  is  acquired 
unless  local  law  followed. 

Syl.  7  (Yin,  311).    Property  following  appeal  in  rem. 

Approved  in  First  Nat.  Banh  v.  State  Nat.  Bank,  131  Fed.  431, 
45  0.  C.  A.  414,  where  appeal  is  taken  under  Bankr.  Act,  f  25a,  from 
judgment  allowing  or  rejecting  debt,  district  court  cannot  entertain 
motion  for  rehearing  pending  appeal. 

20  Wall.  228-251,  22  L.  254,  CORNETT  t,  WILLIAMS. 

Syl.  4  (VIII,  311).    Best  possible  secondary  evidence— Certifled  copy. 

See  110  Am.  St.  Bep.  456,  note. 

Syl.  5  (Vni,  312).     Conclusiveness  of  Judgment  on  collateral  attack. 

Approved  in  C.  C.  Taft  Co.  v.  Century  Sav.  Bank,  141  Fed.  371, 
omission  of  petition  in  involuntary  bankruptcy  to  allege  that  defendant 
owee  debts  amannting  to  $1,000  is  jurisdictional  defect;  In  re  Burkell, 
t  Alaska,  110,  arguendo. 
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87L  7  (Tin,  313).    Official  uta — Prmunptioiu  from  otbei  Mti. 
Approved  in  Brewster  t.  lAnyon  Zina  Co.,  140  Fed.  81Z,  eonatrajng 
eonditiona  in  oil  leaae  relating  to  torfeitnie  for  failure  to  eomplj  witb 


20  Wall.  261-264,  28  L.  275,  UNITBD  STATES  t.  HEEBON. 

B7L  8   (Vllt,  814).     Bankrupt^  diaeharge — Debt  doe  govenunent. 

ApproTed  in  Olda  t.  FoTreater,  126  Iowa,  458,  102  N.  W.  420,  judg- 
ment foi  eoats  in  erimiii*]  proeeeotion  ia  ntiafied  bj  diaebarge  of 
jndgment  debtor  in  bankraptej. 

20  Wan.  289-322,  22  L.  264,  CITT  OF  MEMPHIS  t.  BBOWN. 

SjL  8  (Vni,  816).  DuDAgea — Failure  to  return  bonda  under  eon> 
tract. 

Approved  in  Bane  Lire  Stock  Co.  t.  MeEinister,  10  Ok).  TI,  64  Pee. 
15,  damages  where  propertj  of  defendant  eeited  and  debvered  to  plain- 
tiff under  writ  are  price  at  wUeh  he  could  have  bought  propertj  in 
market  neareet  place  at  which  he  ahould  have  had  poBaeaaion. 

BrL  8  (yHI,  317).    Damages  muit  be  legallj  eompuUblo. 

Approved  in  TooUe  v.  Kent,  12  Okl  691,  73  Pac.  315,  allowing 
damagea  for  lofli  of  credit  in  action  by  merchant  for  malicious  acts  of 
another. 

Distinguished  in  Critehfleld  t.  Julia,  147  Fed,  72,  where  defendant 
in  eoQaideration  of  servicai  rendered  agreed  to  certain  aum  and  certain 
preferred  stock  in  corporation  to  be  formed,  but  after  formation  of 
corporation  did  not  iaaue  aueh  stock,  plaintiff  could  recover  aum  equal 
to  value  of  aoeh  stock  if  issued  determinable  with  reference  to  valu» 
of  eorporation's  assets  and  activities. 

Byt  ID  (Tm,  317).    Modification  of  dt^  contract  b^  officers. 

Approved  in  Drainage  Com,  v.  National  Contracting  Co.,  136  Pod. 
791,  under  Acts  Ia.  1893,  p.  162,  jS  5,  6,  7,  relating  to  drainage, 
neither  drainage  commiaaion  nor  its  engineer  could  consent  to  sub- 
stitution of  cheaper  material  for  that  specified  in  contract. 

20  WaU.  323-341,  22  L.  348,  8T0CKDALE  ».  ATLANTIC  INSDBANCE 
CO. 

S7L  2  (Yin,  317),     Legiatative  construction  of  statutes. 

Approved  in  James  v.  United  BUtes,  202  U.  S.  406,  50  L.  1081, 
26  Sup.  Ct,  68S,  aalarj'  of  District  of  Columbia  aupreme  judges  for  year 
ending  June  30,  1893,  was  tS,0OO,  though  appropriation  for  such  pear 
was  sufficient  to  pay  former  soliuy  only;  American  Sug.  Bef.  Co.  v. 
TJuited  States,  136  Fed.  500,  Cuban  treaty  of  1903,  wae  retroactive  and 
applied  to  Cuban  goods  imported  ten  daya  after  ratifleationa  exchange^ 
though  Congress  did  not  approve  it  till  later. 
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80  W«n.  S5S-3TS,  28  L.  HI,  HAILES  \.  VAN  WOBMEB. 

S7L  1  (Tin,  319).    Fat«nta — New  eombinatioD  of  old  eonaUtnenti, 

Approved  in  PeDnBylTaiiia  ete.  QMlight  Co.  t.  Beat,  137  Fed.  H2, 
Bpbolding  Campbell  pstent  No.  447,757,  for  method  of  using  bydio-eBrbou 
fluids  for  iUuminating  pnrpowa  and  ineaadeseent  l&mp  for  uaing  eoeh 
method. 

ByL  2  (Till,  319).    Patents— Combining  old  devices. 

Approved  in  Amariean  Chocolate  Maeh.  Co.  v.  Helmstetter,  142  Fed. 
980,  Holmes'  patent,  No.  40B,S05,  An  chocolate  dipping  macbine,  eon- 
siating  of  comMnation  with  diop-dripping  roechanimn  of  jarring  deviee 
for  removing  eDrplni,  b  not  infringed  by  machine  of  Weeks'  patent  No. 
C34,B33;  Dodge  Cold  Storage  Co.  t.  New  Tork  ete.  B.  B.  Co.,  139  Fed. 
S85,  9SB,  987,  holding  void  Piei  A  Beaumont  patents  Nos.  668,960  and 
688,111,  for  improvements  in  mechanism  for  piling  eoal  and  for  remov- 
ing material  from  pile;  West  Boylston  Mfg.  Co.  v.  Wallace,  137  Fed. 
026,  holding  void  Mitchelsen  patent  No.  718,40B  for  tenting  cloth,  for 
use  in  covering  plants,  as  lacking  novelty;  Self-sealing  Can  Co.  v. 
Hoeker,  136  Fed.  420,  holding  void  Spencer  patent  No.  412,134,  for  can 
top  and  cover;  Voightmann  t.  Weis  etc.  Cornice  Co.,  133  Fed.  300,  hold- 
ing void  Toightmann  patent  No.  600,186,  tor  improvement  in  fireproof 
windom. 

SO  WaU.  375-384,  22  L.  383,  FEBBIS  v.  HIQLET. 

Syl.  1  (Tin,  321).    Act  organizing  territory  ia  its  eonatitntton. 

Approved  in  Davidson  t.  Wampler,  2B  Mont.  66,  74  Pac.  84,  under 
Prob.  Prac.  Act,  tS  367,  369,  guardian  cannot  mortgage  mid'B  land  to 
■ecnre  debt  contracted  for  improvement  of  estate;  Jong  v.  Uyer,  11 
N.  U.  390,  6S  Pac.  937,  holding  void  Laws  1901,  C.  82,  authoriring  ap- 
peals to  supreme  cooit  from  interlocutory  orders  affecting  substantial 

SyL  2   (Tin,  321).     Territorial  court's  law  and  equity  jurisdiction. 

Approved  in  Christy  v.  City  of  Kingfisher,  13  Okl.  588,  76  Pac,  137, 
holding  void  act  anthoridng  city  council  to  hear  and  determine  charges 
made  ground  for  removal  of  officer  and  to  enter  order  of  removal  but 
failing  to  provide  for  review  in  eoarts;  dissenting  opinion  in  Hoive  v. 
Dunlap,  13  Okl.  474,  72  Fao.  896,  majority  holding  injunction  will 
not  lie  to  restrsin  mayor  and  council  from  recognizing  as  city  attorney 
person  elected  as  sncceasoi  in  office  of  person  removed  by  eonnciL 

SyL  3  (Tin,  82S).    Procedure  in  probate  court. 

Approved  in  State  Capital  ete.  Co.  t.  Board  of  Commrs.  of  Qrant  Co., 
8  Okl.  230,  56  Pac.  958,  probate  court  has  no  jurisdiction  over  action 
to  vacate  judgment. 

SyL  4  (Tin,  322).    Territorial  law  conferring  juriadietion  on  conrts. 

Approved  in  In  ro  Bruno  Munro,  1  Alaska,  283,  284,  municipalitiea  can- 
not create  municipal  court*  independent  of  those  created  by  Congress; 
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Caron  t.  Old  Beliable  Gold  Min.  Co.,  IS  H.  U.  B22,  226,  78  Pae.  05,  AT, 
piobfttfl  court  hu  no  jariodietion  to  detennjiie  contested  cUiqu  of  title 
to  piopertj  a*  between  &d  eatate  and  BtKinger ;  Qarrett  v.  London  etc. 
loa.  Co.,  IS  Okl.  224,  81  Pae.  421,  probata  court  has  no  jnriBdiction 
to  appoint  receiver;  Bsrdrick  t.  Dillpn,  7  Okl.  551,  64  Pae.  7B0,  enjoln- 
ing  tax  levj  on  excess  where  board  of  «qaalixation  increased  Taluation 
of  propert7  of  anj  indindtial  in  excess  of  its  true  cash  value;  Wets 
T.  Elliott,  4  OkL  620,  SI  Pae.  657,  nndei  Stat.  1893,  e.  18,  art.  15,  BB  1, 
6,  probate  court  bad  no  jnrisdistion  over  proceeding  purely  injonetional; 
Irwin  T.  Irwin,  2  Okl.  19S,  87  Plie.  SS?,  holding  probate  court  baa  no 
jurisdiction  in  diroree;  Bnllerdick  t.  Hennsinejer,  32  Mont.  ESI,  81  Pae. 
336,  arguendo. 

Distinguished  in  Central  Loan  ets.  Co.  v.  Campbell  ete.  Co.,  C  OU. 
407,  409,  49  Pae.  61,  52,  upbolding  atat.  1893,  tt  4120,  4121,  an- 
thoriting  probate  judge  to  iaiua  attaehment  in  cause  pending  in  district 
court  where  district  judge  is  absent  from  countj;  Irwin  t.  Irwin,  3  Okl. 
f02,  206,  41  Faa.  374,  375,  under  Stat.  1890,  3  4966,  probate  courts 
ooold  onlj  grant  divoreea  where  petition  and  affidavit  show  plaiutiS  to 
hare  resided  two  jreara  in  territory  and  six  months  in  countj;  Allison  v. 
Bergera,  1  Okl.  8,  25  Pae.  513,  count]'  court  has  jurisdiction  of  eivU 
enit  for  mone;  demand  of  8310;  dissenting  opinion  in  Irwin  t.  Irwin, 
S  Okl.  £25,  S7  Pae.  562,  majori^  holding  probate  court  haa  no  juris- 
diction over  actions  for  divorctt. 

20  Wall.  38S,  386,  28  L.  S85,  THE  8.  B.  WHEELEB. 

8;1.  1  (Vni,  323).    AdmiTalt;r^-CoDcurrence  of  two  courts. 

Approved  in  The  Iroqnois,  194  U.  S.  247,  48  L.  960,  24  Sup.  Ot.  640, 
affirming  coDcnrring  decisions  of  two  lower  courta  that  master  of  sailing 
vessel  bound  for  Sas  Francisco  was  bound  to  pnt  in  intennediate  port 
for  medical  attendance  for  seamen  who  had  broken  ribs  and  leg  wbUe 
vessel  rounding  Cape  Horn;  Last  Chance  Min.  Oo.  v.  Bunker  Hill  ete. 
Co.,  131  Fed.  588,  66  C.  C.  A.  299,  refusing  to  disturb  findings  of 
master  based  on  conflicting  evidence  when  approved  hj  conrt. 

20  WaU.  387-403,  22  L.  354,  NEW  0BLEAN8  v.  THE  STEAMSHIP 
CO. 

S7I.  1  (Vni,  323).    Contempt  is  specific  crime. 

Approved  in  Heinze  v.  Butte  ete.  Min.  Co.,  129  Fed.  878,  280,  63 
C.  C.  A.  388,  where  in  suit  in  equitj  in  aid  of  action  at  law  injunction 
issued  preventing  defendant  from  extracting  ore  and  order  requiring 
them  to  permit  plaintiff  to  examine  mine  was  disobeyed,  judgment  fining 
defendant  for  contempt  was  not  criminal  judgment  and  not  revtenable 
on  error;  In  re  Fellerman,  149  Fed.  246,  two  persona  may  be  joint^ 
proceeded  against  for  contempt  though  it  consists  in  false  swearing 
before  court;  BuUoek  etc.  Co.  v.  Westinghonse  ete.  Co.,  129  Fed.  106, 
107,  63  C.  C.  A.  607,  eireuit  court  judgment  fining  one  for  violating 
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injunetion  fa  rerlewabla  on  writ  of  ottot;  ChristenHn  etc  Co.  ▼.  Weat- 
iDgbotue  etc.  Co.,  129  Fed.  M,  ST,  63  C.  C.  A.  &98,  order  adjudging 
one  in  contempt  for  violating  intetloeutorj  iniuDctioc  reatraining  patent 
infringement  is  not  reviewable  except  on  appeal  from  final  decree  in 
eaose;  Stat*  t.  Hamsj,  SO  Mont.  1B7,  76  Fae.  II,  Code  Civ.  Proe., 
i  615,  as  amended,  prohibiting  change  of  venna  where  parties  agree 
on  judge  pro  tempore  or  if  qualified  district  judge  n  called  in  does 
not  applj  to  contempt  proceedinga. 

Distinguished  in  In  re  Gbristensen  Engineering  Co.,  194  V.  B.  4fig,  48  L, 
1074,  £4  Sup.  Ct.  729,  circuit  eonrt  of  appeala  has  juriidiction  on  writ 
«f  error  to  review  cironit  court  order  fining  one  for  violating  pn- 
liminaT7  Injunction  in  patent  infringemenfinit. 

Bjl.  3  (Vm,  325).    Beview  of  eirenit  court  judgment  in  contempt. 

DiBtinguished  in  Besaette  v.  W.  B.  Conkej  Co.,  194  It.  B.  331,  333, 
48  L.  1003,  1004,  24  Sup.  Ct.  665,  dreoit  eoort  of  appeala  mar  review 
order  of  circuit  court  fining  one  not  part/  to  suit  for  contempt  in  violat* 
ing  reatraining  order. 

20  Wall,  414-420,  22  L.  389,  MATS  t.  PBITTON. 

8;1.  1  CVIII,  326).    Waiver  of  objection  to  atate  jnrisdiction. 

Approved  in  In  re  Bejnolda,  133  Fed.  GST,  where,  after  adjudication 
In  bankruptcy  propertj  of  bankrupt  taicen  poasession  of  bj  chattel  mort- 
gage, and  truatee  sued  in  atate  court  for  value  of  property,  he  cannot 
thereafter  bring  aummarj  proceedings  in  bankruptej-  court  to  recover 
property. 

SyL  S  (TIU,  327) .    Objection  murt  be  taken  below. 

Approved  in  The  Wyandotte,  145  Fed.  326,  exhibit*  mutt  be  made 
part  of  record  in  admiralty  appeal. 

20  WalL  430-446,  22  L.  391,  THE  MONTELLO. 

SyL  1    (Vn^  828).    What  are  navigaGle  atrearos. 

Approved  in  Manigaolt  t.  Springi,  199  IT.  8.  478,  50  L.  277,  26 
Sup.  Ct.  127,  where  bill  alleges  that  river  is  navigable  stream,  demurrer 
admits  navigability;  United  States  v.  Itoth,  2  Alaska,  261,  Chens 
river  is  navigable  atream;  Minnesota  Canal  etc.  Co.  v.  Koochiching  Co., 
S7  Minn.  441,  107  N.  W.  409,  Gen.  Laws  1901,  c.  360,  p.  579,  do  not  au- 
thorize corporation  to  divert  waters  from  navigable  stream  so  as  to  inter- 
fere with  navigation  and  by  means  of  canal  discharge  it  into  different 
dTaioage  am;  State  v.  Twiford,  136  N.  C.  606,  4S  8.  E.  587,  naviga- 
bility not  affected  by  fact  that  one  riparian  owner  owns  lands  on  both 
•idea  of  stream  with  no  public  road  to  irater. 

SjL  2  (VIII,  329).    When  river  navigable  water  of  United  States. 

Approved  in  Birch  v.  Eing,  71  N.  J.  L.  394,  59  AtL  11,  plea  to  juris- 
diction averring  that  cause  of  action  aiose  on  navigable  waters  and  is 


sdbvGoOgIc 


to  WalL  44S-474  NotM  on  U.  &  Beporta.  6SS 

•zelndvelj  witldn  federal  jaiiidietion  I*  bad  •■  not  showing  that  watar* 
ware  navigable  waten  of  the  United  Statea. 

£0  WalL  445-4S9,  2S  L.  365,  EOUE  IN8UBAKCS  CO.  t.  UOBSE. 

SjL  2  (Vm,  S30).     Agreement  not  to  ranoTe  ioit. 

Approved  in  Victor  Talking  Maeh.  Co.  v.  Ameriean  Oiapb.  Co.,  M& 
i^d.  S68,  prior  agreement  b;  which  partiea  to  mit  for  infringement 
of  patent  agree  on  terma  of  settlement  on  eondition  that  patent  is 
sostained  does  not  deprive  eonrt  of  jnrisdietion;  Hartford  Fire  Ins.  Co. 
T.  Hun,  66  Neb.  956,  662, 103  Am.  Bt.  Bep.  725,  02  N.  W.  747,  740,  60  U 
B.  A.  436,  holding  void  stipnlation  in  Are  insnnuiee  policy  that  no  action 
thereon  shall  be  brought  nntU  after  compliance  with  stipulation  aa  to 
appraisement  and  arbitratioa;  dissenting  opinion  in  Prewitt  t.  Seenritf 
ete.  Ins.  Co.,  110  K7.  342,  343,  846,  84  S.  W.  530,  631,  and  dissenting 
opinion  in  Beeority  ete.  Ins,  Co,  t.  Prewitt,  208  U,  H.  260,  261,  50  L, 
1010,  1020,  26  Bup.  Ct.  619,  majority  upholding  Kentucky  statute  pro- 
viding that  foreign  insnrance  company  removing  niit  to  federal  eonrt 
■hall  have  lieenae  to  do  boaiDeaa  in  state  revoked. 

Distlngoished  in  Beenrity  ete.  Ins.  Co.  v,  Prewitt,  202  V.  B.  254,  259, 
SO  L.  1017,  26  Snp.  Ct.  619,  afBrming  Prewitt  v.  Beenrity  etc.  Ins.  Co., 
110  Ey.  327,  830,  331,  S3  8.  W.  612,  613,  and  upholding  Kentucky  atat- 
nte  providing  that  foreign  insnrmnce  company  removing  suit  to  fedeial 
eonrt  ahsll  have  lieenae  to  do  bnsinew  in  state  revoked. 

SyL  5  {viii,  332).    Inmranee — Agreement  not  to  remove  suits. 

Approved  in  Pearson  v.  Andeiburg,  28  Ttah,  600,  80  Pae.  309,  mem- 
bers of  voluntary  association  cannot  restrict  themselves  to  remedies 
before  society's  tribunals  with  reference  to  beneflta  due  under  contract, 
so  as  to  require  them  to  exhaust  remedy  provided  for  by  aociety's 
tribunals  as  eondition  precedent  to  snlog  for  benefits;  dissenting  opinion 
in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  TS.  8.  268,  263,  264,  265,  50 
L.  1019,  1020,  102],  26  Bup.  Ct.  619,  majority  upholding  Kentucky 
statute  providing  that  foreign  insurance  company  removing  auit  to 
federal  court  shall  have  license  to  do  business  in  state  removed;  Knight 
V.  Shelton,  134  Fed.  410,  arguendo. 

Distinguished  in  Beenrity  etc.  Ins.  Co.  v.  Prewitt,  202  TT.  S.  249,  251, 
252,  GO  L.  1015,  1016,  26  Snp.  Ct.  619,  npboldiog  Kentucky  atatute 
providing  that  foreign  inHorence  company  removing  suit  to  federal  eonrt 
shall  have  license  to  do  buainess  in  state  revoked. 

20  WaU.   459-474,  22  L.   871,   8PB0TT  v.   UNITED  STATES. 

8yl.  2  (ym,  334).     VaUdity  of  acts  of  insurgent  states. 

Approved  in  Collins  v.  Overton,  7  Okl.  482,  54  Pac.  70S,  where  Texas 
authorities  organized  disputed  territory  into  eonnty,  judgment  of  its 
county  court,  rendered  prior  to  adjudication  that  such  territory  was 
not  in  Teza^  is  valid. 
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20  Wall  4S6-488,  22  L.  37S,  BOLEY  t.  GBISWOLD. 

SjL  I  (Tin,  335).     Judgment  in  replevin. 

Digtbguislied  in  Ejves  t.  BarneB,  30  Mont.  17,  15  Pu.  523.  nnder 
Coda  Civ.  Proa.,  |  1193,  jadgment  foi  plaintiff  in  claim  and  deliTei? 
must  be  in  alUmative. 

SO  WalL  488-494,  22  L.  305,  HEABNE  v.  UABINE  INS.  CO. 

S7I.  1  (Tm,  336).    Equitj — Beformation  of  eoDtraels  for  fraad. 

Approved  in  Tajloi  v.  Grand  I.adge  A.  O.  U.  W.,  06  Minn.  452,  105 
JX.  W,  413,  whore  laws  of  beneficial  sodetj  prohibited  admiwion  of 
perBoni  over  toitjS-n  and  applicant  over  mch  falael^  certified  to  eon* 
trarj  and  paid  doei  for  long  time  and  lodge  knew  nothing  of  falsity 
«f  eertifleate  till  after  hij  death,  claim  for  beuefita  waa  denied. 

87L  8  (Vm,  337).    Befonnation  of  contract— Hatoal  mistake. 

Approved  in  Tonster  v.  Van  Auken,  12  N.  D.  132,  96  N.  W.  303, 
holding  evidence  insuffieient  to  allow  deed  intended  as  mortgage. 

Sfl.  S  (Vm,  337).    Usage  to  explain  ambiguitx. 

Approved  in  Brewster  r.  Lanjoa  Zinc  Co.,  140  Fed.  812,  eonstming 
«I]  lease  with  referenea  to  eonditiona  of  forfeitore;  Lillard  v.  Een> 
tacky  Distilleriea  ete.  Co.,  1S4  Fed.  182,  «7  C.  C.  A.  74,  admitting 
evidence  of  custom  to  show  that  contract  for  delivery  of  distiller]' 
slop  at  distiUer's  feeding  lot  contemplated  lot  to  be  supplied  with 
■uitable  pens,  troughs  and  ^pes. 

Distinguished  in  Uoore  v.  United  SUtes,  196  U.  S.  166,  49  L.  433,  25 
Snp.  Ct.  202,  custom  at  San  Fiandsco  between  shippers  and  ship  owners 
requiring  consignee  to  designate  berth  for  discharge  of  cargo  does  not 
preraU  over  terms  of  contract  to  deliver  coal  at  wharf  in  Honolulu, 
where  different  CDstom  prevails;  Connecticut  Hre  Ins.  Co.  v.  Buchanan, 
141  Fed.  889,  890,  refusing  parol  evidence  to  show  tliat  parties  to  insor- 
anee  policy  intended  to  cover  bnilding  while  used  for  purpose  other 
than  that  specified  in  policy. 

20  WaO.  498-507,  22  L.  410,  BUBBEB  TIP  PENCIL  CO.  r.  HOWABD. 

Syl.  1  (Vm,  338).    Patents— Device  useful  but  not  new. 

Distinguished  in  Thonuon-Houston  El.  Co.  v.  Ohio  Brass  Co.,  120  Fei, 
'  37S,  upholding  Van  Deopoele  patent  No.  394,030,  for  insulated  tum- 
buckle  for  use  on  trolley-cars. 

20  Wall.  S07'^16,  22  L.  414,  ATCHISON  ▼.  PETEBSON. 

SyL  2  (Vni,  338).    Biparian  rights — Use  of  water  for  mining. 

Approved  in  Morris  v.  Bean,  146  Fed.  426,  failure  to  record  eUIm 
for  water  does  not  preclude  taking  of  water  for  beneficial  uses  by  methods 
other  than  in  statutes  prescribed;  Bevenue  Min.  Co.  v.  Balderston,  2 
Alaska,  363,  denying  unreasonable  monopoly  of  waters  on  public  lands 
where  one  undertakes  to  nnfairly  deprive  another  from  using  them} 
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.  BoiM  Irr.  etc  Co.  t.  Stewart,  10  Idaho,  SO,  77  Pae.  26,  tipliolditig 
and  eonstrulng  Seas.  Laws  1903,  p.  223,  reguIatiDg  appropriation  and 
divenion  of  publie  iratera;  Clark  v.  AUaman,  71  Eau.  213,  240,  80 
Pae.  674,  G83,  determiniDg  rights  of  appropriaton  for  irrigation  a* 
against  riparian  owners;  Crawford  Co.  t,  Hathawaj,  67  Neb.  360,  lOS 
Am.  St.  Bep.  075,  93  N.  W.  703,  irrigation  acta  of  1880  and  1895 
did  not  aboUah  rested  rights  of  riparian  owneri;  Willej  t.  Decker,  11 
Wto.  920,  100  Am.  St  Bep.  039,  73  Pae.  216,  owner  of  land  in  Mon- 
tana in»7  hj  prior  appropriation  acquire  right  to  nse  of  water  of  stresm 
rising  in  that  state  and  flowing  Into  WTomiog,  b^  joining  with  land 
owners  in  Wyoming  in  eonatraetion  of  ditch  to  divert  waters  at  point 
in  latter  atate  for  irrigation  of  lands  in  both  states. 

DistingniBhed  in  Meng  t,  CofFee,  1(7  Neb.  &09,  SIO,  108  Am.  St.  Bep. 
704,  70S,  03  N.  W.  716,  denjing  right  of  riparian  owners  to  divert 
waters  of  stream  for  irrigation  pnrpoMs  to  detriment  of  other  riparian 

S7L  4  <Tin,  dSO).     Water—Bights  eonfemd  bf  appropriation. 

Approved  in  Bevenae  Uin.  Co.  t.  Bilderston,  2  Alaska,  860,  denying 
nnreasonable  monopoly  of  waters  on  pnblie  lands  where  one  nnrea- 
■onably  seeks  to  unfairly  prevent  another  from  using  them;  Stenger  v. 
Tharp,  17  S.  D.  28,  94  N.  W.  404,  determining  amount  of  water  wbieh 
one  riparian  owner,  as  against  another  snch  owner,  may  appropriate 
for  irrigation. 

20  Wall.  517-S20,  22  L.  421,  UNITED  STATES  t.  OILL. 

BjL  1  (VIII,  340).     Government's  liability — Hay  used  by  army. 

Approved  in  UniUd  States  v.  Foreman,  S  Okl.  253,  48  Psc  07,  one 
suing  in  territorial  eonrt  for  recovery  of  money  paid  for  land  on  which 
entry  erroneously  allowed  afterward  canceled  need  not  show  surrender 
of  duplicate  receipt  and  execution  of  disclaimer  as  provided  in  act  of 
June  16,  1880. 

20  Wall.  G20-S27,  £2  L.  376,  POLLABD  t.  BAILET. 

Syl.  4  (VUI,  341).    Bemedy  and  liability  created  by  some  sUtnte. 

Approved  in  Mlddletown  Nat,  Bank  v.  Toledo  ete.  By.  Co.,  197  U.  8. 
405,  49  L.  810,  25  Sup.  Ct.  462,  stockholder's  liability  in  Ohio  corporation 
is  not  enforceable  outside  of  state;  Harrigau  v.  Qilehrist,  121  Wis.  268, 
99  N.  W.  948,  creditor  may  sne  receiver  of  corporation  to  enforce  trust. 

Syl.  8   (VIII,  343).     Bemedy— Stockholder's  liability  act. 

Approved  is  Harrison  v.  Bemington  Paper  Co.,  140  Fed.  388,  holding 
v«ld  as  against  contract  rights  accrued  prior  to  its  plissage,  I«ws  Kan. 
1898,  e.  10,  p.  37,  substitating  for  eristing  remedy  suit  in  equity 
by  receiver  appointed  after  judgment  against  eorporation;  HaElett 
V.  Woodhead,  27  B.  L  511,  63  Atl.  954,  to  enforce  stockholder's  lia- 
bility in  banking  corporation  imposed  by  Neb.  Const.,  1875,  art.  lib,  S  7, 
receiver  must  include  nonresident  Htoekboldere  in  equity  suit  in  Nebraska; 


sdbvGoOgIc 


«S0  Notes  on  D.  &  Beporta.  20  W&ll.  BE8-577 

Uiller  T.  Smith,  2S  B.  I.  150,  S8  Atl.  635,  66  L.  B.  A.  473,  refniing  to 
entertain  anit  in  equity  bj  erediton  of  Colorado  <!orpoitttiDn,  on  behalf 
of  theniselvee  and  otben  who  maj  ehooaa  to  corns  in,  against  stoek- 
holdei  to  enforce  donble  Uabilitj  nndsr  I  UiUs  Ann.  St.    Colo.    B  533. 


Sjl.  4  (Vm,  S44),    Declarations  bj  agent  of  past  oecnrrencei. 

Approved  in  The  Sannae,  132  Fed.  042,  in  action  against  veEsel  for 
Injorir  to  stevedore  hj  falling  down  hatehvaj,  statement  of  mate  ten 
minutes  after  accident  that  hatch  eoveni  never  did  fit  is  iDSdmissible; 
Allington  ete.  Mfg.  Co.  T.  Detroit  Seduction  Co.,  133  Mich.  436,  OS 
N.  W.  ESS,  In  action  by  seller  for  price  of  machine  sold  to  eorpoiation 
in  which  defense  of  breach  of  warranty  set  np,  admissions  of  director 
not  binding  on  eorporstion;  Havens  v.  Bhode  Island  BubnTbsn  By.  Co., 
26  B.  I.  53,  68  Atl.  249,  in  action  against  railway  for  injuries  to  con- 
ductor tliroDgb  negligence  of  motorman,  evidence  that  on  day  after 
accident,  manager  told  ban  foreman  that  motorman  waa  incompetent, 
is  iikadmiBSible;  Qosa  v.  Southern  By.,  67  8.  C.  362,  4S  S.  E.  816,  in 
action  for  personal  injories  declarntion  of  bystander  after  accident  are 
not  part  of  rea  gestae. 

SyL  8   (VZn,  S46).     BUI  of  exceptions  must  show  prejudicial  error. 

Approved  in  O'Keefe  v.  DUkobeck,  IS  OU.  441,  83  Fac  641,  applying 
rule  in  ejectment. 


Syl.  S  (Tin,  346).     Service  on  agent  of  foreign  corporation. 

Approved  in  Sidway  t.  Missouri  Land  ete.  Co.,  187  Mo.  678,  S6 
S.  W.  156,  where  foreign  corporation  was  licensed  to  do  business  in 
Missouri  and  had  process  agent  there  it  waa  not  nonresident  within  Bf. 
St.  1800,  I  4282,  providing  for  suspension  of  limitations. 

20  WalL  546-550,  22  L.  408,  AUBLEB  t.   WHIPPLE. 

Syl.  1  CVIII,  346).    Biaaolutiou  of  partnership— Written  contract. 

Diatinguiahed  in  Jenkins  etc  Co.  v.  Alpena  etc  Cement  Co.,  147  Fed. 
057,  where  parties  to  verbal  agreement  for  aale  of  cement  contemplate 
its  reduction  to  writing  and  signature,  but  writing  was  simply  to  Im 
memorial  of  agreement,  contract  ia  binding  though  never  written. 

20  Wall.  675-677,  22  L.  451,  liONQSTBEETH  v.  PENNOCK. 
SyL  1  (Vm,  S49).    Bankruptcy— Seiiure  of  property  liable  to  die- 
Approved  in  In  le  Winfleld  Mfg.  Co.,'  137  Fed.  986,  where  nftei 

tenant'a  bankruptcy  landlord  accepted  aurreuder  of  premises,  he  cannot 

enforce  stipulation  in  lease  that  in  casfl  tenant  becomes  bankrupt  lent 

fin  entire  term  slionld  become  dua. 


sdbvGoOgIc 


20  WiU.  677-tt5a  NotM  ok  U.  8.  B«porta.  SM 

SO  WaU.  677-GS3,  22  L.  417,  CANNON  t.  NEW  OBLEANEL 
S7I.  1  (Tin,  840).  SUt«  mooring  fe«  im  tonnkge  tax. 
Approved  in  Wajr  t.  N«w  Jeitej  8tMmbo&t  Co.,  133  Fed.  ISB,  Iiolding 
Told  Lam  N,  T.  1897,  p.  701,  |  63,  imposing  tax  on  mnator,  owner  or 
eonsigneo  of  toswI  entering  port,  baaed  on  tonnage;  Board  of  Com- 
miwionera  af  New  Orleana  t.  New  Orleani  ete.  B.  Co.,  118  La.  1014, 
M  So.  838,  after  creation  of  port  BommiMionera,  eit^  of  New  Orleani 
•onld  not  autliorlie  eonatmetion  of  railroad  on  wbarvM  along  HiwinippL 

S7I.  S  (Tin,  S51).    State  regulation  of  wharfage  feea. 

Approved  in  State  t.  Faudre,  S4  W.  Ta.  129,  102  Am.  St.  Bep.  B87, 
4S  S.  E.  249,  63  L.  B.  A.  877,  Ohio  maj  Sz  eliarge  for  ferriage  onr 
OUo  ilTei  to  Weat  Virginia. 

to  Wan.  SM)-MB,  82  L.  420,  HUBDOCE  ▼.  CITY  OF  MEMPHIS. 

Syl.  2  (Tin,  888).    Bepeal  of  act  b7  implication. 

Approved  in  Stata  ▼.  I«a,  28  Nev.  301,  82  Fac.  230,  Stat.  1800,  p.  88, 
9.  73,  regalating  practice  of  medicine,  ia  repealed  bj  Stat.  1905,  p.  87, 
&  63;  Pratt  Inatitnte  v.  dtj  of  New  York,  183  N.  Y.  1S8,  TS  N.  E.  1121, 
1  Gen.  Tax  Law,  1896,  p.  008,  f  4,  anbd.  7,  exempting  real  eatata 
of  educational  ittatitntlana  used  axclodTelj  for  earrfing  oat  eorporata 
porpoiea,  repeala  special  charter  proviaiona  granting^  such  exemptioB. 

B7I.  7    (TUX,  355),     Appeal— Looking  Into  opinion  below. 
Approved  In  Carson  t.  Three  States  Lumber  Co.,  142  Fed.  804,  fol- 
lowing rule, 

87I.  8   (VIII,  355).    AfOnnance — Federal  qneation  correctly  decided. 

Approved  in  Hamborg-American  B.  8.  Co.  t.  Lennan,  104  U.  8, 
628,  48  L.  1157,  24  Snp.  Ct  8E7,  following  rule. 

(VIII,  863.)  Uiseellaneons.  Cited  in  Ex  parts  Anderson,  46  Tex.  Or. 
800,  81  8.  W.  982,  dtj  eoort  has  no  jurisdiction  to  trj  one  accused 
•f  violation  of  stata  penal  statute. 

n  WalL  650,  651,  22  L.  448,  CABLE  r.  BAEEa 

87L  1    (Vni,  358).     Qnestloning  legality  of  reeeivei's  appointment 
Approved  in  Tbreadglll  t.  Colcord,  18  Okl.  462,  85  Fac.   708,  one 
who  has  llled  petition  asking  reeeivei's  appointment,  and  who  ia  par* 
chaser  at  sale,  is  eatopped  from  questioning  appointment  of  teceiTer. 

80  Wan.  652,  22  L.  440,  TBEAT  t.  JEHISON. 

Syl.  1   (Vin,  358).     Snffleiencj  of  assignments  of  error. 

Approved  in  Ward  v.  Sherman,  7  Ark.  278,  64  Pac.  435,  assignment 

which  doca  not  diatisetlf  point  ont  groundi  of  error  lelied  on    ia  in- 
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SO  Wall.  855-870,  28  L.  455,  CITIZENS'  BAVINGa  AND  LOAN  AS- 
SOCIATION T.  TOPEKA. 

Sjl.  2  (Vin,  359).    Municipal  authority  to  incur  debt— Taxes. 

Approved  in  Bose  t.  McKie,  146  Fed.  591,  granting  mandamiu  to 
-compel  levj  of  tax  bf  town  to  paj  Judgment  against  it;  Manning  t. 
City  of  Borili  Lake,  13  N.  B.  61,  9ft  N.  W.  52,  city  cannot  iune  bonds 
toi  conatruotion  of  bridge  outside  of  city  limita. 

Byl.  8  (Tin,  360).     Municipal  right  to  contract  limited — Tax  power. 

Approved  in  Farmen'  etc  Trust  Co.  v.  Siowt  I^lli,  131  Fed.  903, 
■where  city  granted  to  water  eompany  axelneiva  privilege  of  maintaining 
water-pipes  in  streets  for  twenty  years,  it  cannot  eonstraet  its  oirn  water- 
works after  azpiiation  of  term,  if  it  has  no  power  to  so  invest  its 

Syl.  6  (Tin,  S6I).  Constitutional  law— Eights  uncontroUabk  hf 
«tate. 

Approved  in  McKinster  t.  Sager,  163  Ind.  630,  106  Am.  St.  Bep. 
^08,  TS  N.  E.  858,  08  L.  B.  A.  273,  holding  void  Aeta  1903,  p.  370, 
«.  153,  making  tales  of  stoek  by  merchant  not  in  due  coarse  of  business 
Toid  aa  to  creditors  who  sold  atoek,  unless  sebedula  of  creditors,  etc., 
ipnblished. 

Syl.  7  (TUT,  301).    Powers  of  govemment  limited. 

Approved  in  Ex  parte  Andenon,  46  Tei.  Cr.  3Q0,  81  B.  W.  981, 
■^tj  court  cannot  try  one  accused  of  violation  of  atats  penal  statute; 
dissenting  opinion  in  Allen  v.  Beed,  10  OkL  133,  63  Pac.  870,  arguendo. 

Syl.  9  (Tin,  362).    Taxes  must  be  for  public  purpose. 

Approved  in  Uadisonville  Traction  Co.  v.  St.  Bernard  Mln.  Co., 
196  U.  S.  252,  49  L.  467,  25  Sup.  Ct.  251,  proceeding  in  eminent  do- 
■main  authorized  by  Ky.  St.,  it  835-839,  is  removable  to  federal 
«ourt  where  requisite  diverse  citiEonship  exists;  King  v.  Hatfield, 
130  Fed.  583,  holding  void  Const.  W.  Ta.,  art.  13,  tJ  3,  0,  vesting 
title  to  lands  forfeited  for  noneharging  of  taxes  thereon  and  vesting 
title  in  others;  McBae  v.  Cohise  Co.,  5  Aris.  34,  44  Pac.  301,  holding 
void  Laws  1889,  p.  36,  requiring  superviaora  to  oIFer  reward  for 
person  digging  first  artesian  well  in  county;  Scott  v.  La  Porte,  102 
Ind.  48,  63  N.  E.  282,  city  ordinance  empowering  water  company 
to  eonatmct  waterworks  and  binding  city  to  pay  water  rentala  for 
twenty-one  years  to  trustees  of  company's  bondholders,  and  pledging 
-city's  taxing  power  to  meet  such  fixed  charges,  is  void;  Castuer  v. 
City  of  Minneapolis,  92  Minn.  86,  87,  99  N.  W.  361,  city  cannot 
Teimborae  defeated  candidate  for  expenses  involved  in  recount  of 
twllots  in  election  contest;  Minnesota  Sugar  Co.  t.  Iverson,  91  Minn. 
39,  97  N.  W.  450,  holding  void  Laws  1899,  p.  389,  c.  307,  provid- 
ing bounty  on  sugar  made  from  beets  grown  in  stata. 
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20  WalL  eTO-eSS  UotM  on  U.  S.  Beporta.  «• 

DlitingQished  In  dirasntiiig  opinion  In  UadisonTille  Traetioo  Co.  t. 
St.  Bernard  Uin.  Co.,  196  tl.  a  260,  49  L.  471,  85  Sup.  Ct  251, 
majority  holding  condemnation  proeeedinga  anthoriied  by  Sj.  Bt^ 
IS  835-839,  ar«  removable  to  federal  eonit  where  diverM  citixenihip 
exista. 

SO  WkU.  670-686,  22  L.  4SS,  BA8BT  t.  OALLAGHEB. 

Sfl.  2  (Vm,  366).    Abolishing  diitinetion  between  formt  of  aetloB. 

ApproTed  in  Chesaman  v.  Hale,  31  UoaL  S85,  7B  Pae.  256,  plain- 
tiff In  action  for  damagea  for  maintenance  of  nuiaanee  ia  entitled 
to  jory  trial  •■  to  dnmagea,  though  injnnetion  Alao  aakod;  Crawford 
Co.  ▼.  HatfaBWA7,  67  Neb.  860,  108  Am.  St.  Eep.  67G,  93  K.  W.  79S, 
irrigation  aeU  of  18S0  and  1895  did  not  aboliah  veated  righti  of 
riparian  ownera;   Schamacber  t.   Crane-Chorehill   Co.,   66   Neb.   443, 

92  N,  W.  610,  order  tranaferring  action  In  ejectment  to  equity  docket 
beeanae  of  eqnitabU  defenaai  doea  not  preclude  trial  by  jury  of  legal 
iasuea. 

Syl.  5  (vm,  807).    Appropriation  of  water  rights. 

Approved  in  Uorria  v.  Bean,  140  Fed.  420,  failnre  to  record  clalnr 
for  water  doei  not  preclnde  taking  of  water  for  beneficial  nBea  of 
methods  other  than  in  atatute  preaeribed;  Bevenue  Min.  Co.  ▼> 
Balderaton,  2  Alaska,  ,308,  denying  anreuonable  monopoly  of  water* 
on  public  landa  where  one  nndertakea  to  unfairly  deprive  another 
from  using  them;  Boglino  v.  Qiorgetta,  80  Colo.  34S,  78  Pae.  614, 
where  abandoned  bed  of  river  patented  by  government,  another  can- 
not acquire  right  of  way  for  wftter  over  auch  land;  Uiles  v.  Butt* 
Elec.  etc.  Co.,  82  Mont.  00,  79  Pae.  653,  under  Comp.  St.  1887,  div. 
S,  li  1250-1257,  claimant  of  water  must  show  diversion  of  water 
claimed  to  have  been  appropriated,  that  he  conatrocted  work  to  con- 
vey water  for  benefleial  use,  and  that  he  owned  land  described  In  no- 
tice; Willey  V.  Becker,  11  Wyo.  020,  100  Am.  St.  Bep.  939,  73  Fae. 
216,  owner  of  land  in  Montana  may  by  prior  appropriation  acquire- 
right  to  use  of  water  of  stream  riaing  in  that  state  and  flowing 
into  Wyoming,  by  joining  with  lat-d  owners  in  Wyoming  in  con- 
struction of  ditcb  to  divert  waters  at  point  in  that  state  to  irrignt» 
lands  in  both  atates. 

Syl.    6    (Vm,   368).     Water  rights   of   occupants   of   public   lands. 

Approved  in  Heng  v.  Coffee,  67  Neb.  OIS,  lOS  Am.  St.  Bep.  712, 

93  N,  W.  719,  appropriation  of  water  by  squatter's  rights  does  not 
give  settler,  who  has  appropriated  water  in  that  way  for  leas  than 
ten  yeara,  exclusive  right  ••  against  other  settlers  on  same  stream. 
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XXI  WALLACE. 

11  WoU.  1-17,  22  L.  499,  THE  LADY  PIKE. 


Approved  in  The  Iroquoia,  194  U.  S.  847,  48  L.  960,  24  Sap.  Ct. 
640,  applying  rule  to  flndiugs  that  maateT  of  bark  bound  for  Cali- 
fornia waa  bound  to  put  into  intermediate  port  (or  eurgical  aid  for 
aeatnau  injured  while  breasting  Cape  Horn;  Last  Chanea  Mia.  Co. 
V.  Bunker  HiU  etc.  Concen.  Co.,  131  Fed.  588,  SS  C.  C.  A.  S99,  find- 
ings of  master  depending  on  conflicting  evidence  and  approved  bj 
trial  court    not  disturbed  on  appeal. 

Syl.   S    (Tin,   370).     CoDieion— Haater   must   know   dangert. 

ApproTQd  in  The  Joseph  Peene,  180  Fed.  490,  holding  tug  liable 
for  injuries  to  tow  caused  by  floating  ice  where  tng  left  to  drift  in 
channel  while  tng  delivered  other  tow. 

21  Wall.  17-33,  22  L.  616,  JERQUE  v.  UcCABTEB. 

8jl.  4  (Vm,  872).    Finality  of  action  on  appeal  bond. 

Approved  in  Clarke  v.  Eureka  Co.  Bank,  131  Fed.  146,  where 
■npersedeaa  bond  accepted  and  writ  of  error  allowed  and  citation 
issued,  motion  to  increase  ben's  is  within  exclusive  jurisdiction  of  ap- 
pellate court. 

21  Wall.  33-36,  22  L.  476,  DOANE  v.  GLENN. 

SyL   1   (vm,  373).     Time  for  objections  to  defects  in  deposition. 

Approved  in  Columbus  By.  Co.  v.  Patterson,  143  Fed.  246,  applying 
rule  where  notarial  certificate  to  deposition  misstates  name  of  witness. 

21  WaU.  36-41,  22  L.  627,  OABDNEB  v.  BROWN. 

Syl.  2  (Vm,  378),    Foroclotnte  trust  deed— Trustee  as  party. 

Approved  in  In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  where  creditors 
of  bankrupt  before  bankmptcy  assigned  claims  to  committee  to  pur- 
chase bankrupt's  property  and  sell  same  for  their  benefit,  they 
were  not  entitled  to  prove  equitable  interest  against  bankrupt  es- 
tate. 
21  Waa  41-43,  22  L.  476,  TANNEVAB  v.  BBTANT. 

SyL  1  (Tin,  374).    Bemoval  by  nonresident  defendant 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  136  Fed.  664,  OS  C.  C. 

A.  288,  it,  when  parties  to  separable  contioversiaa  have  been  ar- 
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81  Will.  M-W  Notes  ftn  U.  S.  Baporta.  DM 

rBDged  upon  oppoiitc  lidM  aeeordiDg  to  fKcta,  either  eontroveisr  Is 
between  dwerae  citizene,  loit  is  remoTable. 

B7I.    2    (Vm,   374).    B«moTBl    peoding  motion   for  new   trial. 

Approved  in  EeDtDdi7  t.  Powers,  139  Fed.  4SS,  removing  eriminml 
caae  where  defenduit  had  been  convicted  three  times  snd  each 
«oDTietion  reversed  uid  had  been  diaerimiDated  against  in  selection 
of  juroTK 

21   Wall.   44-6S,   22   L.   551,   BCHTJLENBESa   t.   HABBIUAN. 

S7I.  S  (Vm,  376).  Adverse  pouesoion — Presumption  from  ploln- 
tifl's   possession. 

Approved  in  dissenting  opinion  in  Uorgan  v.  Jackson,  3Z  Ind.  App. 
177,  69  N.  E.  4IS,  majorit;  holding  ownership  or  right  of  possession 
In  replevin  plaintUt  and  possestion  of  defendant  do  not  change  p)ain- 
tifT's   harden   to   show   that   defendant   wrongfullf   holda   ] 


87I.  B  (Vm,  376).     Bailroad  grant — Conveyance  before  completion. 

Approved  in  Enepper  v.  Sands,  194  U.  S.  481,  4S  L.  1035,  24  Sap. 
Ct.  744,  Comp.  St.  IBDI,  p.  1595,  protecting  bona  flde  pnrchasen  of 
railway  grant  which  had  been  erroneoosly  patented,  does  not  appljr 
to  one  purchasing  after  passage  of  act  noeamed  landa  title  to 
which  waa  resumed  hj  state  on  raUroad'e  default, 

S7I.  4  (Yin,  877).    Grant  to  eUte  for  raUroad  In  praesentt. 

Approved  in  Sage  v,  Budnick,  91  Minn.  831,  100  N.  W.  107,  grant 
of  1S67  to  Hastings  etc  B.  B.  Co.  passed  legal  title  on  filing  map 
of  definite  location;  dissenting  opinion  in  Sage  v.  Budnick,  91  Minn. 
328,  98  N.  W.  90,  majority  holding  that  time  during  which  right 
of  plaintiff's  grantor  under  land  grant  was  in  litigation  in  Land  De- 
partment does  not  coant  in  detenntning  whether  right  to  recover 
land  is  barred  by  adverse  possession. 

Syl.  8  (Tin,  381).    Nonperformance  of  aondition  subsequent. 

Approved  in  Capen  v.  Sheldon,  78  Yt.  47,  61  Atl.  866,  where  con- 
dition, in  town  charter  granting  land  to  proprietors,  that  each  shall 
improve  share  within  time  fixed,  on  penalty  of  forfeiture,  ia  broken, 
estate  not  defeated  until  state  asaer^  forfeiture. 

Syl.  9  (vlJi,  332).    Assertion  of  breach  of  condition  aubseqnent. 

Approved  in  Bannela  v.  Bowe,  145  Fed.  301,  mere  execution  and 
recording  of  another  deed  to  third  person  by  grantors  in  prior  deed, 
after  original  deed  recorded,  and  without  notice  to  grantee  therein 
does  not  forfeit  first  deed  for  breach  of  condition  subsequent  where 
no  poeseseion  taken. 

Byl.  13   (Vni,  S84).    Bemediea  for  illegal  cntting  of  timber. 

Approved  in  Peyton  y.  Desmond,  129  Fed.  6,  63  G.  C.  A.  651,  whera 
facts  stated  and  relief  demanded  show  that  action  la  to  recover 
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gei  Notes  on  V.  &.  Beporti.  21  WaU.  78-110 

▼a)D«  of  tnmber  made   from  trees  wrongful];   ent   from   plaintiff'* 
land,  action  is  traneitoiy. 

21   WaU.   73-97,  22  L,   528,  HAMILTON  *.  DILUN. 

Sfl.  1   CVm,  387).    Tax  on  goodi  brongtat  front  rebel  states. 

Approved  In  Lincoln  t.  United  States,  202  U.  B.  493,  50  L.  1119^ 
26  8np.  Ct.  728,  dntiei  on  imports  to  Manila  which  were  not  an- 
tborized  br  Presidential  order  of  Jnl^  IE,  1898,  were  not  ratified 
b;  Comp.  St.,  Snpp.  1B05,  p.  891, 

Sjl.  8   (Tin,  3S7).    War—Tax  on  Imports  from  rebel  states. 

Distingniahed  in  Lincoln  t.  United  States,  197  U.  &  429,  49  ti. 
819,  25  Snp.  Ct.  4S5,  existence  of  insurreetioB  in  Philippines  did  not 
jttstif;  exaction  of  doties  on  imports  for  United  Stktes. 

81  WaU.  105-111,  8S  L.  481,  COOPEB  t,  COAXES. 

Syl.  1   (Tm,  388).    Erroneous  admission  of  enmolatlTe  evidence. 

Approved  in  Brown  t.  United  States,  142  Fed.  4,  applying  ml* 
In  prosecution  for  aiding  national  bonk  officer  in  misapplication  of 
bank  funds. 

81  Wall.  118-119,  22  L.  SW,  SMITH  t.  NICHOLS. 

87L  8   (Vm,  888).    Patents— IMselaimer  after  suit  e«mmeneed. 

Approved  in  Sample  v.  Amerleav  Soda  Fountain  Co.,  134  Fed.  403^ 
where  pntentee  files  disclaimer  In  patent  office  during  pendencj  of 
infringement  sait  which  has  been  heard  on  appeal,  eiicnit  court  ma; 
gnat  rehearing, 

S7I.  6   (Vni,  389).    Patente— Extended  application   of  original. 

Approved  in  New  Tork  Belting  eU.  Co.  v.  Sierer,  14B  Fed.  769^ 
holding  void  Fnrness  ft  Watts  patent  No.  527,961  for  tUe  floor*- 
or  walls,  coneistiDg  of  interlocking  and  removable  tiles;  Tbomss  v. 
St.  LoDis  etc.  B.  Co.,  149  Fed.  755,  holding  void  Thomaa  patent  No. 
570,148,  for  ear  tmss;  Bullock  Elee.  Mfg.  Co.  v.  General  Elee.  Co.r 
149  Fed.  419,  holding  Yofd  Bust  patent  No.  503,637,  for  improvenieat 
in  armature  cores;  Voightmann  t.  Weia  etc.  Cornice  Co.,  148  Fed, 
853,  holding  void  Toigfatmann  patent  No,  600,186,  for  antomatieailT- 
elosing  fireproof  window;  American  Oraphophone  Co.  t.  Univeraal 
etc.  Mfg.  Co.,  145  Fed.  643,  holding  void  Jones  patent  No.  088,739, 
for  method  of  producing  sound  records  for  talking  machines;  Streit 
V.  Kaiper,  143  Fed.  BS4,  holding  void  Street  patent  No.  068,268,  for 
footrest  for  chairs;  Tan  Epps  y.  United  Box  etc.  Paper  Co.,  143 
Fed.  878,  holding  Victory  pstent  No.  417,451,  for  pulp  screening  ma- 
chine valid  bnt  limited  b;  prior  art;  American  Carriage  Ce.  r. 
W7eth,  139  Fed.  391,  holding  void  Wyeth  patent  No.  400,381,  for 
Bleigb-mnner  for  wheeled  vehicles;  Sloan  Filter  Co.  v.  Portland 
Oold  Mid.  Co.,  139  Fed.  26,  holding  void  Sloan  patent  No.  587,87^ 
for    barrel    filter   for    using   in    filtering    pieeions    metal    •olotions; 
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!1  WalL  130-157  Notei  on  V.  S.  BqMrta.  062 

CapAwell  V.  Ooldsinitli,  138  Fed.  6S6,  holding  void  Capawell  patent 
No.  630,972,  for  itiek-pin  Tetainer;  North  Jtmey  St.  B7.  Ca.  r. 
BriU,  134  Fed.  S84,  67  C.  C.  A.  3S0,  holding  void  BriU  pate&ti  Nob. 
627,988  and  687,900,  for  ear  tmelu  for  eleetris  can. 

SI  Wall.  130-I3S,  22  L.  ESS,  SUPASSEUB  y.  BOCHEBEAV. 
Sjl.  1  (TUT,  393).  Bemoral— Befoaal  to  Dpbold  foreign  jndgmenL 
ApproTed  in  Uatbeir  v.  Wabasb  Sj.  Co.,  110  Uo.  App.  4S1,  81  S. 
W.  648,  where.  In  action  for  injuriei  to  passenger,  defendant  alleged 
train  waa  interatata  train  and  was  equipped  with  eoopleis  and  brakes 
required  hy  interstate  commission  and  that  aoeb  equipment  increased 
haEard,  federal  qnestion  raised. 

21  Wall.  188-147,  22  L.  009,  VEBUILTi:  t.  ASAUS  ETPBESS  CO. 

Sjrl    2    (Vm,    395).     Bights    of   purchaser   of    overdne    notea. 

Diotingnished  in  Gardner  t.  Beaeon  Trust  Co.,  190  Masa.  29,  70  N. 
E.  456,  2  h.  B.  A.  (N.  S.)  767,  where  owner  of  orerdne  note  seenred 
bj  mortgage  assigns  it,  so  as  to  enable  assignee  to  deal  with  it,  though 
obtained  b^  fraud,  as  if  he  were  owner,  bona  flde  purchaser  takes  it 
free  from  equities  of  original  owner. 

8yl.  3   (Vm,  39S).    Treasury  notes— Usage  of  banks. 

Approved  in  Cadahy  Packing  Co.  t.  State  Nat.   Bank,   134   Fed.   . 
S45,  67  C.  C.  A.  GG2,  provision  for  payment  of  attorneys'  fees  in  ease 
note  is  not  paid  at  matarity  doea  not  destroy  negotiability. 

Byl.  5  (Vin,  395).    Bights  of  assignee  of  owner  of  stolen  notes. 

Approved  in  Gardner  v.  Beacon  Trust  Co.,  190  Mass.  30,  76  N. 
E.  406,  S  L.  B.  A.  (N.  S.)  767,  where  owner  of  overdue  note  secured 
by  mortgage  assigns  it,  so  as  to  enable  transferee  to  deal  with  it  aa 
his  own,  though  obtained  by  fraud,  bona  flde  purchaser  takes  it  free 
from  eqaitlBB  of  original  owner. 

(Vm,  394.)  UiscellaneouH.  Cited  in  Singer  v.  Merchants  etc. 
Transp.  Co.,  191  Mass.  4SS,  77  N.  B.  S83,  carrier's  agent  who  deliv- 
ered goods  to.  one  whose  name  was  same' as  that  of  consignee  is  not 
chargeable  with  knowledge  that  consignor  had  several  times  a  year 
for  several  years  sent  goods  throngb  same  company  addressed  In  same 
way. 

21  Wall.  152-157,  22  L.  593,  AHEBICAN  LIFE  INSUBANCE  CO. 
r.  MAHONE. 

Syl.  1  (vm,  396).  losoranee — ^Parol  showing  misstatement  by 
agent. 

Distinguished  in  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed. 
691,  where  policy  insured  building  while  It  is  occupied  for  certain 
purpose,  parol  evidence  that  it  was  intention  of  parties  that  iunr- 
•nee  should  cover  building  while  vacant  is  inadmissible. 
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«6>  NotM  tm  V.  B.  Beporta.  21  WalL  16S-17S 

Sjl.  2  (Tin,  397),    UiMtmtemanto  hj  igent  la  Innrsiiee  appliM- 

Approred  In  Homa  Fomin  Beneflt  Ordet  v.  Jonei,  S  OkL  610,  50 
Pae.  109,  QDder  bj-l&wB  of  benefleiil  HGietf  praridtng  tbat  local 
lodge  maj  receive  applieationa  for  beoaflt  eartillcatea  which  kn  lent 
to  grand  eecretarjr  for  approTSl  of  grand  medical  axaminer,  approval 
ia  eaaential  to  validity  of  eertifieate. 

Diatingniabed  in  Darning  In-H  Co.  v.  Shamtee  Fire  Ina.  Co.,  IQ 
Okl.  11,  83  Pac  921,  fact  that  agant  who  wrota  application  knew 
■condition  of  title  ia  no  defense  where  application   miaatates   facta. 


87I.  4  (Tm,  400).     ConelaiiTeuea  on  appeal  of  finding*  of  fact, 
ApproTed  in  Streeter  v.  Banitarf  Dlat.  of  Chicago,  133  Fed,  126, 
4S  C.  C,  A.  190,  applying  mle  in  action  on  contract. 

21  Wall,  ieZ-178,  22  L.  627,  UINOB  v,  HAPPEBSETT. 

8jl.  1    (Vm,.  401).     Women  u  eitisen*. 

Approved  in  Gordon  y,  Toit,  140  Fed.  SO,  where  wife  b  deierted 
by  husband,  the  may  become  resident  and  citizen  of  diftarent  itata 
from  him  for  pnrposei  of  federal  jnriadletioii. 

87).  2  (Tin,  401).    Meaning  of  "citizen"  in  eonatitntion. 

Approved  in  Sontb  CaroLna  v.  United  Btatat,  199  TJ.  8.  450,  50 
ti.  205,  26  Snp.  Ct.  ItO,  govemment  may  exact  liquor  revenoe  licenae 
from  dispensing  agept  of  state  which  baa  taken  charge  of  liquor 
baaiDcsa;  Kepner  v.  Usited  States,  195  U,  8.  126,  49  L.  123,  24  Snp. 
Ct.  797,  Act  of  1902,  I  5,  for  govemment  of  Philippines  took  away 
right  of  govemment  to  appeal  from  acqnittal  in  Philippine  conrt  of 
Arst  Instance;  Bcbiek  t.  United  States,  106  U.  B.  69,  49  L.  102,  24 
Sup.  Ct.  S26,  one  prosecuted  by  informatioo  in  district  court  noder 
oleomargarine  act  (Comp,  St.  1901,  p.  22SS)  may  waive  Jury;  Cronly 
V.  TncBon,  6  Arix.  238,  56  Fac.  877,  holding  void  Laws  1897,  Act 
Ko.  76,  I  2,  providing  that  at  every  city  election  every  taxpayer, 
without  regard  to  sex,  shall  be  entitled  to  vote. 

8y1.  4  (TUX,  402),     Fourteenth  amendment  adda  no  rights  to  citi- 

Approved  in  Pope  v,  Williams,  98  Ud.  71,  103  Am.  St.  Bep.  379, 
M  L.  B.  A.  3BS,  66  Atl.  645,  upholding  Laws  lOOS,  c.  133,  p,  204, 
providing  that  no  one  coming  into  stats  ean  vota  till  one  year 
After  declaration  of  intention  to  become  voter;  State  v.  Webber, 
96  Minn.  430,  105  N.  W,  4B3,  Dpbolding  Const.  Amend.  189G  to  art. 
7,  I  1,  limiting  right  of  snttrage  as  respects  nalnrallEed  eitisena  t» 
aucb  as  ars  admitted  tbrae  months  prior  to  election. 
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S7I.  5  (Vm,  403).     Suffrage  not  coezteiuiTe  with  tltireoMp. 

Approved  in  Pope  t.  Williama,  193  U.  B.  Q3E,  48  L.  8Z2,  84  Snp. 
Ct.  573,  upholding  Hd.  Laws  1902,  &  133,  reqairing  penoni  coming 
into  state  to  reaide  to  make  deelaration  of  intention  of  beeaming 
eitlseiia  and  residence  aa  condition  precedent  to  registration.  See- 
103  Am.  St.  Bep.  38S,  not«. 

(Vm,  401.)  MiHcellaneoDi.  Cited  In  Ex  parte  Anderaon,  48  Tex. 
Cr.  389,  SI  B.  W.  981,  eit}r  eoart  ha*  no  jurisdiction  to  trjr  one  ac- 
cused of  riolation  of  state  penal  statnte.    . 

SI  WaU.  17S-18S,  82  L.  488,  HAB8H  r.  WHITMOBE. 

S7].  S  (Tni,  404).    Agent  bujdng  at  principal's  sale. 

Approved  in  In  re  Castle  Braid  Co.,  146  Fed.  830,  where  contract 
by  corporation  to  pnrehaBc  direetora'  atoek  was  assented  to  by 
■toekholders,  and  it  was  Toade  to  settle  dissension  among  itoekhold- 
ers,  and  stoelc  assigned,  prima  fade  case  to  establish  claim  in  bsnk- 
mptey  shown;  Bnms  t.  Cooper,  140  Fed.  277,  sale  of  ward's  realty 
by  gnardian  under  order  of  court  may  be  set  aride  where  gnardian 
procured  sale  of  property  for  purpose  of  acquiring  title;  Toong  v. 
City  of  Mankato,  97  Uinn.  fi,  IOC  N.  W.  970,  3  L.  B.  A.  (N.  8.)  849, 
board  of  freeholders,  appointed  to  draft  city  charter,  cannot  employ 
one  of  its  members  as  counsel  for  board;  Barnes  v.  Lynch,  9  Okl. 
186,  59  Pae.  1007,  setting  aside  agreement  between  officers  of  cor- 
poration between  themselves  to  divide  assets  of  corporation  among 
themselves;  Kabours  r.  VcCord,  97  Tex.  S33,  SO  S.  W.  598,  where 
assignee  for  creditors  guaranteed  purchaser  of  assets  that  he  wouIA 
secure  resale  of  stocks  at  cost  and  stock  was  assigned  by  bnyer,  at 
assignee's  direction,  to  A,  from  whom  assignee  borrowed  purchase 
price,  and  A'>  check  turned  into  estate,  transaction  was  voidable  by 
creditors. 

Syl.  4  (vm,  406).    Laches— Allegation  a  aicuaing  delay. 

Approved  in  Kansas  City  etc.  By.  Co.  v.  Btevenson,  135  Fed.  557, 
where  president  of  railroad,  on  resigning,  retains  property  donated  tO' 
aid  railroad,  claiming  it  as  his  own,  delay  of  nine  years  in  suing  t» 
enforce  trust  is  laches;  Patterson  v,  Hewitt,  11  N.  }£.  41,  SO  Pac. 
S64,  55  L.  B.  A.  658,  applying  rule  to  action  to  enforce  alleged  right* 
under  agreement  relating  to  mining  rights. 

81  Wall,  185-196,  82  L.  504,  ADAMS  v.  ADAUS. 

Syl.  7  (Vm,  407).    When  creation  of  trust  complete. 

Approved  in  Allen-West  Com.  Co.  t.  Crumbles,  129  Fed.  894,  6S 
C.  C,  A.  401,  where  owner  of  shares  in  corporation  delivered  assign- 
ment of  its  business  to  wife,  but  retained  certificates  and  received 
dividends  and  later  Indorsed  certificates,  assignment  was  incomplete, 
gift 
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21  Wall.  196-205,  22  L.  612,  GAEBI80N  v.  CITY  OP  NEW  YORK. 


Approved  In  Oaffnej  v.  Jones,  S9  Waah.  089,  81  Pac.  10S9,  holding 
valid  Laws  1897,  p.  52,  e.  39,  providing  that  after  expiration  of  aix 
foara  after  rendition  jadgment  shall  cease  to  be  lien,  aa  applied  to 
judgment  in  tort  rendered  prior  to  act. 

87I.  S  (Vm,  410).     No  vested  rights  in  judgments. 

Approved  in  Wallace  v.  Adams,  143  Fed.  726,  upholding  32  Btat. 
641,  creating  citizenship  conrt  empowered  to  review  final  jndg- 
nents  of  federal  courts  under  29  Stat.  339,  which  had  been  affirmed 
bj  supreme  court. 

21  Wall.  205-230,  22  L.  577,  UTTIiEFIEIiD  v.  PEBBT. 


Approved  in  Harrington  t.  Atlantic  ate.  Telegntph  Co.,  143  Fed. 
330,  336,  opholding  jnrisdietiaii  orer  salt  for  infringement,  though 
reeonvejaaca   of    patent!    transferred     under     tmat     agreement    also 

Syl.  S  (Vin,  411).    Patent  infringement— Licensee  aa  plaintiff. 

Approved  in  Wooster  v.  Crsne,  147  Fed.  S16,  owner  of  equitable 
title  to  copjright  may  sae  in  own  name  for  infringement  when  holder 
of  legal  title  is  one  of  infringers. 

Syl.  12   (VIII,  412).     Patents — Assignment  of  Imperfect  invention. 

Distinguished  in  Bobbs- Merrill  Co.  v.  Straus,  147  Fed.  26,  where 
cop^ighted  copies  sold  in  which  notice  printed  that  retail  price  was 
•1,  and  that  no  one  authorized  to  sell  for  less,  resale  at  less  price 
not  enjoined;  National  Cash  Begister  Co.  v.  New  Colnrnhns  Watch 
Co.,  129  Fed.  116,  63  C.  C.  A.  616,  registration  of  instrumcDt  which 
does  not  convej  present  interest  in  patent  for  which  application  ia 
pending  is  not  notice  to  assignee  of  patent  subsequently  applied  for. 

«1  Wall.  235-240,  22  L.  617,  EX  PAETE  SAWTEE. 

B7L  6  (Tin,  416).    Control  over  order  against  appeal  rareties. 

Distinguished  in  Perriam  r.  Pacific  Coast  Co.,  133  Fed.  143,  66 
C.  C.  A.  206,  sureties  on  ■tipnlation  in  admiralty  for  release  of  libeled 
vessel  need  not  be  joined  in  appeal  bj  claimant,  though  decree  ia 
joint  in  form  against  claimant  and  ■tipolators.     , 

21  Wall.  241-249,  22  L.  632,  TILDEN  t.  BLAIB, 

87I.  3  (Vm,  416).    Law  governing  drafti. 

Cited  in  Nashua  Savings  Bank  v.  Sayles,  184  Uau.  522,  100  An 
St.  Bep.  673,  69  N.  E.  310,  arguendo. 
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21  Wall.  25S-SM,  FLOBIDA  BAILBOAD  CO.  v.  SHTTH. 

Byl  S  (Vni,  41»).    Contract*— Setoff  of  damagei  for  defeetf. 

Approved  is  Mlehigan  Taeht  ete.  Co.  t.  Bngch,  143  7ed.  930,  ap- 
plying  role  in  action  to  Mcover  ntoney  paid  on  contract  for  construc- 
tion of  boat. 

Syl.  6  (Vm,  420).    Bridge  eontrset — Implied  warranty  of  AtneM. 

Approved  in  Hunter  v.  Porter,  10  Idaho,  8S,  77  Pae.  439,  where 
agreement  for  leaae  refers  to  building  u  "cold  itorage  bnilding," 
and  TCBtrieti  its  nae  to  storage  of  soch  article!  a>  are  ordinarily 
stored  in  snch  places,  implied  warranty  of  fltneti  for  such  dm  arisea. 

CO.  T.  CALD- 

ByL  1  (THr,  420).     Contract  limiting  carriera'  liability. 

Approved  in  Broom  t.  Western  Union  Tel.  Co.,  71  B.  C.  E09,  SI 
S.  E.  259,  holding  stipulation  on  printed  telegraph  blank  requiring 
claims  for  damages  to  be  presented  within  sixty  days  from  tiling  of 
meeSBge  valid  and  binding  on  recipient  of  meBsage;  Chesapeake 
etc-By.  Co.  v.  Beaaley,  104  Va.  793,  8  L.  B.  A.  (N.  8.)  1S3,  5S  8.  E. 
6G7,  under  Va.  Code  1904,  |  1294c,  snbsee.  25,  carrier  cannot  mako 
contract  limiting  liability. 

8y).  7  (Tm,  423).    Contract  6xing  time  limit  to  present  claim. 

Approved  in  Spinks  t.  Untnal  etc.  Life  Assn.,  137  Fed,  170,  np- 
holding  provision  in  inanranee  policy  that  no  action  shall  be  bronght 
after  lapse  of  one  year  from  inenred's  death;-  Broom  v.  Weetent 
Union  Tel.  Co.,  71  8.  C.  511,  SI  B.  E.  260,  holding  stipulation  on 
printed  telegraph  blank  requiring  claims  for  damages  to  be  pre- 
sented within  eixty  days  from  filing  of  message  valid  and  binding 
on  recipient  of  message, 

21  Well.  272-275,  22  L.  614,  BUTLBB  v.  UNITED  STATES. 

Syl.  1  (Vm,  424).    Surety — Agreement  to  add  new  names. 

Approved  in  Bollins  v.  Ebbs,  138  N.  C.  146,  50  B.  E.  S79,  where 
sureties  signed  gaardian's  bond  with  penalty  omitted  and  intrusted 
it  to  another  for  delivery,  and  bond  was  filed  with  penalty  inserted, 
sureties  estopped  to  assert  invalidity  of  bond  because  of  omission  of 
penalty. 

21  Wall.  2T6-8S4,  8S  L.  536,  TONLET  v.  LATBNDBB. 

ByL  S  (Vm,  425).     Following  atate  administraUon  Uws. 

Approved  in  Schnrmeier  v.  Conneeticnt  etc.  Ins.  Co.,  137  Fed.  45, 
69  C.  G.  A.  22,  action  at  law  for  allowance  of  contingent  claim 
against  estate  of  decedent  cannot  be  maintained  in  federal  court 
ftfter  ttm»  limited  by  court  under  state  statute. 


sdbvGoOgIc 


007  Notes  on  U.  S.  Beports.  81  WoU.  2S4-S10 

Syl.  3  (Vm,  4Bfl).     NoDNBident  craditor  of  eatate— Pederftl  coort. 

Approved  in  Thiel 'DeteetiTa  etc.  Co.  t.  UeClaia,  130  Fed.  57,  58, 
aaseeored  creditor  of  decedent  Imring  legal  demand  not  reduced  to 
judgment  cannot  lue  in  federal  court  to  compel  executor  to  sccounL 

Syl.  4  (Till,  427).    Federal  court— Judgment  agftinat  estate. 

Approved  in  Cheshire  ProT.  tnet.  t.  Anglo- American  etc.  Co.,  133- 
Fed.  969,  66  C.  C.  A.  122,  jndicial  proceedinga  on  petition  of  bank  com- 
misaionera,  under  Pub.  St.  N.  H.  1901,  e.  162,  for  winding  np  bank 
do  not  dieaolve  corporation  at  once  bo  as  to  preclude  judgment  ttgainat 
it  bj  federal  court. 

21  Wall.  284-S88,  22  L.  651,  BAILBT  ▼.  CLARK. 

Sfl.  3  (VIII,  42S).    Legislative  construction  of  itKtutei. 

Approved  in  Wetmore  v.  Maikoe,  190  TT.  8.  77,  4ft  L.  394,  25  Sup. 
Ct  17S,  discharge  in  bankruptcy  does  not  bar  collection  of  arrears 
in  alimony  and  allowance  for  support  of  children  due  under  divorce 
decToe;  Johnson  v.  Soutbem  Pac.  Co.,  1B6  U.  B.  21,  49  L.  371,  25 
Sap.  Ct.  158,  equipment  of  loeomotive  and  diner  with  automatio 
eouplera  of  such  different  typ*  *■  lot  to  couple  with  each  other  auto- 
matically does  not  BBtiBfy  Comp.  St.  1901,  p.  S174. 

21  Wall.  289-294,  22  L.  684,  TEBBELL  t.  ALLISON. 
Syl.  1  (VIU,  428).    Mortgages— Writ  of  assistance. 
Approved  in  Daggs  v.  Wilson,  6  Aris.  395,  59  Pac.  153,  following 

Syl.  4  (Vm,  429),    Writ  of  assistance — Against  whom  issued. 

Approved  in  Fox  v.  Stubenrauch,  2  Cal.  App.  94,  83  Pac.  94,  where 
on  application  for  writ  of  assistance  by  purchaser  at  foreclosure  it 
appeared  that  another  claimed  title  under  deed  made  by  one  of 
defendants  in  foreclasure  pendente  lite,  his  tenant  cannot  plead  title 
to  defeat  writ;  Merrill  v.  Wright,  65  Neb.  796,  101  Am.  St.  Bep. 
645,  91  N.  W.  698,  one  In  posseaaion  in  good  faith  under  void  tax 
deed    cannot  bs  disposaeased  under  writ  of  aaaistance. 

21  WaU.  302-310,  22  U  S30,  JENNI80N8  t.  LECNABD, 
Syl.  S   (Vm,  430).     Time  when  of  esaence  of  contract— InataQ- 

See  104  Am.  St.  Bep.  270,  note. 

ByL  4  (Vni,  430).    InsUllment  payments— Title. 

Approved  in  Brooke  v.  Eastman,  17  S.  D. -347,  96  N.  W.  701,  in- 
toreat  of  one  wbo  baa  made  first  payment  and  received  contract  of 
Vtla  of  fchool  lands  from  land  commissioners  i>  subject  to  execution. 
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81  Wall.  329-348,  22  L.  542,  CLABION  BANE  r.  JONES. 

BjL  1  (viil,  432).  Bankruptcy  note  aj  prefeience — JminediAt* 
•xeention. 

Approved  In  In  re  Peaae,  129  Fed.  453,  where  trust  companj, 
throngb  Ita  attoroej,  who  also  represented  other  ereditara  of  mer- 
ebaotB,  made  lo&n  to  him  with  which  certain  creditors,  indading  cli- 
ents of  attorney,  paid  in  fnll,  and  next  daj  companj'  sold  ont  mer- 
chant's stock  under  chattel  mortgage  which  secured  loan,  transac- 
tion was  frandnlent  preference. 

21  Wall.  S42-35D,  22  I,.  636,  BAILET  t.  QLOVEB. 

Syl.  2  (Tin,  434).    Purpose  of  bankraptcy  act 

Approved  in  Clendening  t.  Bed  Siver  etc.  Bank,  12  N.  D.  SO,  M 
N.  W.  904,  in  action  by  bankmptej  trustee  to  recover  preferences, 
order  of  referee  permitting  defendant  to  return  certain  preferences 
and  allowing  defendant's  claim  for  balance  was  adjudication  that 
items  to  he  retained  were  not  preferences. 

87I.  3  (Vm,  43S).    Limitations— Belief  against  fraud. 

Approved  in  Little  v.  HoUej'  etc.  Hardware  Co.,  133  Fed.  680,  07  C. 
C  A.  48,  nnder  Bankr.  Act,  i|  3b,  eOa,  80b,  four  months'  period  of 
limitation  as  against  preferential  transfer  which  was  neither  fraud- 
ulent nor  required  to  be  registered  runs  from  date  of  transfer;  Arkins 
V.  Arkins,  20  Colo.  App.  128,  77  Fac.  258,  where  complaint  alleged 
defendant  waa  plaintiff's  agent,  claim  not  barred  by  aii  jear  limita- 
tion where  knowledge  of  fraud  not  obtained  bj  plaintiff  till  shortly 
prior  to  suit;  dissenting  opinion  in  Atchison  etc.  Bj.  Co.  v.  Qrain  Co., 
68  Kan.  S97,  75  Pac.  10S5,  majoritj  holding  in  action  for  violation 
of  verbal  agreement  stipulating  against  discriminations,  averment 
that  defendant  succeeded  in  concealing  fact  of  such  diserimiaationa 
from  plaintiff  nutil  eighteen  months  prior  to  filing  suit  does  not  post- 
pone  limitations. 

Distinguished  in  Pietich  v.  Uilbrath,  123  Wis.  668,  107  Am.  St.  Bep. 
1017,  102  N.  W.  345,  fraud,  though  concealed,  does  not  suspend  limita- 
tions in  cases  not  within  siatate. 

21  WalL  350-353,  22  L.  684,  MITCHELL  v.  UNITED  STATES. 

Syl.  2  (Vm,  437).    Domicile  defined. 

Approved  in  Pope  v.  Williams,  9S  Hd.  67,  103  Am.  St.  Bep.  379,  86 
L.  B.  A.  398,  56  Atl.  S44,  upholding  Acts  1908,  p.  201,  c  133,  providing 
that  no  one  coming  from  another  state  maj  regiater  aa  voter  until 
one  year  after  declaration  of  intentiou  to  become  voter;  Humphrey  v. 
Humphrey,  115  Mo.  App.  363,  01  S.  W.  40S,  where  plaintiff  after  mar- 
riage came  With  husband  to  this  state  and  lived  here  with  husband 
for  two  years,  her  mere  absence,  after  bis  desertion,  without  in- 
tention to  make  home  elsewhere,  does  not  preclude  divorce- suit  in  this 
aUta. 
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B7I.  3  (Tin,  438).    Domicile  presumed  to  eoutinaa. 

Approved  in  Qaddio  t.  Uann,  147  Fed.  950,  wheie  It  le  tbvm  tliat 
complainant  is  natire  of  certain  state,  and  that  hi*  home  and  family 
nie  there,  pieinmptiou  of  eitizenahip  in  mcb  state  not  overcomo  bf 
ahowinjf  that  he  has  been  for  Urge  part  of  time  in  another  state  on 
bnsinesa,  and  that  he  once  Toted  there  at  primary. 

S7I.  4  (Vm,  43S).    Euentials  to  aeqnisition  of  new  domicile. 

Approved  in  Bun  Printing  etc.  Assn.  v.  Edwards,  194  U.  8.  3S3,  48 
L.  1030,  Z4  Sop.  Ct.  6H,  averment  of  eitiieuahip  in  Delaware  is  auffl- 
eient  for  pnrpoMi  of  federal  jurisdiction,  where  it  is  shown  that  plain- 
tiff had  domicile  there  and  that  absence  from  state  was  without  in- 
tention to  abandon  domieUe, 

21  Wall  354-860,  22  L.  MS,  HOTCHKISS  v.  NATIONAL  BANKS. 

S7L  4  (Vm,  489).    Pnichaaer  of  note — Suspicion  of  defect. 

Approved  in  EHrst  Nat.  Bank  v,  Moore,  14S  Fed.  957,  following  rale; 
miebrown  v.  Eayward,  ISO  Uasi.  480,  77  N.  E.  47,  where  director 
•old  stock  to  anathet  knowing  that  sale  gave  him  control  of  company 
and  paymenta  on  stock  made  by  hie  check  signed  aa  treasurer,  aelter 
not  charged  with  notice  that  treasurer  was  misappropriating  corporate 
funds;  dissenting  opinion  in  Williams  v.  Neily,  134  Fed.  18,  67  C.  C. 
A.  171,  69  li.  B.  A.  232,  majority  holding  purchaser  for  value  from 
creditor,  the  obligation  of  debtor,  who  takes  latter's  note,  payable  to 
himself  with  full  knowledge  of  eonaideration  thereof  and  of  facta 
relating  to  original  transaetion,  takes  note  subject  to  defenses  against 
original  creditor. 

Byl.  5  (Vm,  440).    Purchaser  of  note  before  maturity — Defect*. 

Approved  in  First  Nat.  Bank  v.  Moore,  148  Fed.  058,  following 
rule;  In  re  Troy  A  Cohoes  Shirt  Co.,  136  Fed.  433,  fact  that  party 
disconnting  notes  knew  that  prealdent  and  treasurer  of  corporation 
who  made  notes  were  also  members  of  firm  for  whose  aceom  mods  t  ion 
they  were  made,  did  not  charge  him  with  notice  of  their  true  char- 
acter; MassachuaetU  National  Bank  v.  Snow,  1S7  Mass.  163,  72  N. 
E.  960,  note  payable  to  bearer,  taken  from  thief,  ia  valid  in  hand* 
of  holder  in  due  course. 

21  WaU.  360-378,  22  K  SS8,  CLABE  t.  ISELIN. 

ByL  1  (Vm,  440).    Pledgee  putting  collateral  in  pledgor's  hands. 

Distinguished  in  Byttenberg  v.  Schefer,  131  Fed.  323,  where  parties 
attempted  by  agreement  to  give  one  factor's  lien. on  other's  property 
but  possession  remained  in  debtor,  equitable  lien  does  not  arise. 

Byl.  8  (vm,  441).    Bankruptcy— Exchange  of  pledged  collateral. 

Approved  in  English  v.  Boss,  140  Fed.  635,  under  Bankr.  Act, 
I  60a,  as  amended  in  1903,  trustee  may  set  aside  preference  given 
within  four  months  aa  evidence  by  date  of  its  record,  irrespective  of 
dat«  of  delivery;  Bush  v.  Export  Storage  Co.,  136  Fed.  92S,  930,  where 
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msDufaeturer  lewed  warehooBe  Bpaeo  to  mrebouBe  eompaDlea  which 
wu  tiRed  bj  Utter  for  Btontge  of  raaterUla  pniebssed  hj  fonncr  and 
ware  bouse  eampanjr  isaaed  receipts  therefor  wbleh  manofactiirer 
pledged,  pledge  carried  title  to  property  though  materials  osed  up  and 
otbera  anbetitnted  therefor. 

81  WaU.  889-368,  ATLBB  t.  NOBTHWBSTBEN  PACKET  CO. 

Byl.  8  (Vm,  445).    Boom  erected  bj  riparian  owner. 

Approved  in  United  States  v.  Evans,  195  U.  8.  365,  it  L.  £37,  SS 
Sop.  Ct.  46,  npholding  admiraltjr  jnriadictiou  over  libel  in  rem  aKBinst 
veisel  for  colliding  with  beacon  standing  in  water,  though  built  on 
piles;  Bowers  Hyd.  D.  Co.  v.  Federal  Cont.  Co.,  148  Fad.  2M,  upholding 
admiralty  jurisdiction  over  suit  for  hire  of  dredge  generally  used  for 
maritime  pDrposes  though  temporarily  osed  for  partly  land  transaction 
in  dredging  stream;  Sutter  v.  Heckman,  1  Alaska,  88,  owner  of  up- 
lands bordering  on  sea  in  Alaska  has  no  title  to  tide  lands  in  front  of 
hla  property. 

Syl.  S  (Vin,  440).    Admiralty— Damages  where  both  at  favlt 
Approved  in  The  Bteam  Dredge  No.  1,  134  Fed.  167,  69  L.  B.  A. 
292,  07  C.  C.  A.  07,  ordering  division  of  damages  where  inspector  on 
dredge  injured  by  breaking  of  bitt  through  negligence  of  operator 
where  inspector  also  negligent. 

21  Wall.  430-440,  22  L.  673,  DILLON  ▼.  BABNABD. 

Syl.  1  (VIH,  448).    Equity— Hatters  adroitted  by  demurrer. 

Approved  in  Hume  v.  Laurel  Hill  Cemetery,  142  Fed.  663,  holding 
void  ordinance  prohibiting  burials  in  Ban  Francisco. 

Syl.  8  (Vin,  4S0).    Bailroad  mortgage — Lien  of  contractor. 

Approved  in  Johnston  t.  Huff,  133  Fed.  700,  00  C.  C.  A.  534,  where 
railroad  contractor  gave  supply  firm  order  on  railroad  which  was 
not  presented  for  one  year  and  only  one  day  before  bankruptcy,  it 
was  preference;  Missouri  Pae.  By.  Co.  v.  Bradbury,  108  Mo.  App.  458, 
79  S.  W.  968,  where  railroad  was  granted  right  of  way,  laid  traek 
and  then  abandoned  same,  rails  became  property  of  grantor. 

21  Wall.  441-453,  22  L.  023,  TBIST  v.  CHILD. 
Syl.  1  (VIII,  450).  Lien— Order  on  particular  fund 
Approved  in  Cogan  v.  Conover  Mfg.  Co.,  09  N.  J,  Eq.  364,  60  AtL 
411,  applying  rule;  In  re  Oliver,  132  Fed.  590,  where  bank,  after  ac- 
ceptance by  payee,  disconnected  order  on  drawer's  rent  agent,  pay- 
able out  of  particular  rents,  and  bankruptcy  occurred  before  maturity, 
order  was  lien  on  fund  in  trustee's  hands;  In  re  Cramond,  145  Fed.  977, 
where  eity  contractor  assigned  all  rights  to  moneys  payable  from  city 
to  bank  to  get  money  to  do  work,  bank's  claUn  was  superior  to  labor 
claims  under  bankruptcy  act. 
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Syl.  8  (Vm,  4S1).    Lien — Agreement  to  pay  out  of  specified  fund. 

Approved  in  Long  v.  F&Tmen'  State  Bank,  147  Fed.  364,  where 
debtor  agreed  to  insare  propertj  to  proteet  bank's  claim,  debtor  a*- 
■igning  inch  amount  of  insuTaoce  to  bank  as  collateral  security,  thera 
was  no  assignment  of  policies  in  praesenti;  Weiss  t.  Gullett,  18  Colo. 
App.  128,  TO  Pac.  144,  where  eontraets  provided  for  eompensation  to 
attorney  payable  out  of  proceeds  of  sale  of  mine,  be  to  be  interested 
therein  to  extant  of  compensation,  third  party  purchasing  mine  not 
liable  to  attorney,  though  be  luiaw  of  agreement. 

8y].  6  (Vm,  452).    Contract*  against  public  policy  unenforceable. 
Approved  in  Bass  v.  Smith,  12  Okl.  488,  71  Pac.  028,  refusing  specific 

performance  of  agreement  to  convey  lands  to  be  entered  as  homestsad 

in  consideration  of  support  of  entryman  for  life. 


Approved  in  BaDmhoff  v.  Oklahoma  City  Gaa  etc.  Co.,  14  Okl.  141, 
77  Pac.  44,  npholding  contract  for  sale  of  city  franchises  after  they 
have  been  amended  by  council  where  no  action  on  part  of  either  party 
required. 

Byl.  8  (Vm,  453).    Lobbying  contract  vcid. 

Distinguished  in  Padilla  v.  Padilla,  11  N.  U.  546,  70  Pac  564,  np- 
holding contract  whereby  brother  who  had  recovered  jadgment  in  own 
name  on  Indian  depredation  claim  for  property  jointly  owned  by 
himself  and  aiBter  agreed  to  give  her  share  of  money. 

8yl.  9  (Vm,  454).     Attorney's  fees — Lobbying  contract. 

Approved  in  Oarst  v.  Love,  6  OkL  G6,  5G  Pac.  22,  in  action  for 
pasturing  cattle  on  plaintiS's  land,  answer  alleging  that  land  inclosed 
is  government  land  and  is  inclosed  for  mere  speculative  purposes, 
states  good  defense. 

Distinguished  in  Nutt  v.  Enut,  200  TT.  S.  21,  SO  L.  353,  26  Sup. 
Ct.  216,  affirming  Enut  v.  Nntt,  83  Miss.  373,  102  Am.  St.  Bep.  4S2, 
35  .So.  688,  where  one  holding  claim  against  government  executed 
power  authorizing  attorney  Ur  prosecute  claim  and  another  instrument 
giving  percentage  of  amount  collected,  fact  that  power  is  void  under 
U.  S.  Bev.  St.,  I  3477,  does  not  invalidate  contract  for  compensation. 

21  Waa  453-466,  22  L  616,  HILL  v.  MENDENfiALL. 

Syl.  3  (Tin,  456).    Contradicting  record  of  foreign  judgment. 

Approved  in  Cohen  v.  Portland  Lodge  No.  142,  B.  P.  O.  E.,  140  Fed. 
775,  domestic  judgment  is  not  conclusive  against  one  who,  while  made 
defendant,  is  not  fhown  by  record  to  have  been  served  or  to  have  ap- 
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Bj\.  6  (Vill,  4S7}.  Charter  provision  for  pftTmant — Percentage  of 
earningi. 

Distinguiahed  in  Northern  Becniitiei  Co.  t.  United  Btatea,  193  V.  S. 
317,  3TS,  4S  L.  704,  717,  M  Sup.  Ct.  43B,  upholding  anti-trast  act  of 
IS90,  aa  applied  to  combination  of  Btockholders  of  two  competing  inter- 
state railroads  to  form  holding  company  which  wonid  acquire  in  tf' 
change  of  iti  own  atock   controlling  interest  in  each  road. 

SI  Wall.  475-4SD,  22  L.  6S5,  FOX  v.  QABDNEB. 

8yL  1  (Vm,  457).  Bankruptcy — Agreement  anbatitnting  another 
«■  creditor. 

Approved  in  In  re  Pease,  129  Fad.  449,  where  trnit  company  throngh 
its  attorney,  who  also  represented  other  creditors,  made  loan  to  mer- 
chant with  proceeds  of  which  he  paid  certain  creditors,  including  at- 
torney's clients,  in  fall,  and  company  nozt  day  sold  borrower's  stock 
nnder  ehattel  mortgage,  transaction  was  fraudnlent  preference, 

21  Wall.  481-4Sa,  22  L.  471,  6B08H0LZ  v.  NEWMAN. 

8yl.  1  (Vm,  498).  Secret  intent  to  homestead — Bona  fide  pnr- 
chaaer. 

Approved  in  Ball  r.  Honston,  11  Okl.  23S,  66  Pae.  359,  mere  intention 
to  occupy  premises  at  fntnre  time  aa  home,  without  actual  occupancy, 
does  not  impress  them  with  homestead  character. 

21  Wall.  48S-492,  22  L.  B50,  TEXAB  t.  CHILE& 

By).  1  (Vm,  458).    Party  as  competent  witness. 

Approved  la  Blocd  t.  Uorrin,  140  Fed.  920,  plaintiff  in  federal  eonrt 
who  is  eitisen  of  another  state  and  resides  more  than  100  miles  from 
place  of  trial  may  be  compelled  to  give  deposition  de  bene  esse. 

.   PENNSTL- 

SyL  2  (Till,  469).    Taxation  of  railroad  "doing  business"  in  state. 

Approved  in  State  v.  Canadian  Pac.  By.  Co.,  100  l£e.  207,  00  Atl.  903, 
eonstming  Pub.  Laws,  e.  14S,  p.  100,  as  anthortzing  taxation  of  mil- 
roads  on  mileage  basis  of  apportionment. 

SyL  3  (vm,  460).    Tax  exemption  must  be  dear. 

Approved  in  New  York  v.  State  Board  of  Tax  Commra.,  199  IT.  8. 
37,  105  Am.  St.  Bep.  899,  fiO  L.  75,  25  Bup.  Ct.  715,  N.  Y.  Laws  1899, 
e.  712,  imposing  special  franchise  tax,  does  not  impair  obligation  of 
contract  by  which  state  or  city  granted  right  to  maintain  atreet  rail- 
way in  New  York  City  in  consideration  of  payment  of  annual  per- 
centage of  earnings;  American  Bmelting  etc.  Co.  v.  People,  34  Colo. 
253,  SS  Pac  S35,  Sesa.  Laws  1897,  p.  157,  and  Bess.  Laws  1901,  p.  116, 
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21  WaU.  503-520,  22  L.  590,  CASE  OF  BBODEBICE'S  WILL. 

Sjl.  1  (Tin,  461).    Equity  jurisdiction  to  set  aside  will. 

Approved  in  O'Callaghan  t.  O'Brien,  190  XJ.  S.  102,  105,  108.  50  L. 
108,  100,  110,  25  Sap.  Ct.  727,  denTJng  circuit  court's  juriadtction  over 
bill  to  declare  DonexiBtence  of  will  and  nullity  of  ita  state  probate 
where  contest  under  state  statute  is  but  aneillarj  to  original  probsti 
pToeeedings;  Qoodrieh  T.  Ferris,  145  Fed.  851,  S52,  equitj  has  no 
Jorisdtction  to  set  aside  decree  of  probate  coort  distributing  estate 
made  after  notice  required  hj  statute;  Medill  v.  Snjder,  71  Ean.  598, 
81  Pac.  210,  Code  Civ.  Proc.,  §  23,  does  not  extend  time  for  contesting 
will.    Bee  100  Am.  St.  Bep.  643,  note. 


Approved  in  Goodrich  t.  Ferris,  145  Fed.  S60,  upholding  sufflciene^, 
under  Cal.  Code,  of  notice  bj  posting  notice  of  hearing  of  petition  for 
distribution  for  ten  dajs  prior  to  hearing;  Dowdell  t.  United  States 
District  Court,  189  Fed.  44S,  vhere  proceedings  to  limit  liability  in 
admiralty  hare  been  terminated  by  final  decree,  court  eaauot  reopen 
ease  to  permit  nonappearing  claimant*  to  prove  claims;  Knight  v.  Boi- 
lings, 73  N.  H.  503,  63  Atl.  42,  one  seeking  to  set  aside  probate  of 
will  is  barred  by  laches  where  suit  not  begun  till  lapse  of  over  twelve 
years  after  probate;  Siers  v.  Wiseman,  5S  W.  Va.  319,  62  S.  E.  4S3, 
agency  of  one  for  purpose  of  paying  taxes  on  land  of  another  sliown 
by  proof  of  his  payment  for  long  period  without  asserting  title,  allow- 
ing it  to  become  delinquent  for  one  year  and  purchasing  at  delinquent 
•ale  without  taking  deed  ani^  continuing  to  pay  taxes  in  name  of 

Syl.  6  (Tin,  404).    Federal  equity— Change  in  state  law. 

Approved  in  Barber  Asphalt  Fav.  Co.  v.  Morris,  132  Fed.  949,  67 
L.  B.  A.  761,  66  C.  C.  A.  55,  Duluth  charter  providing  for  appeals  from 
allowance  or  rejection  of  claims  to  state  district  court  and  prohibiting 
payment  of  claims  pending  appeal,  does  not  restrict  power  of  fedsral 
court  to  enforce  its  judgment  on  such  claims. 

SyL  7  (Tm,  464).    Federal  courts— State  enlargement  of  equity. 

Approved  in  Devine  v.  Los  Angeles,  202  V.  B.  333,  SO  L.  1053,  26 
Sup.  Ct.  OSS,  applying  rule  to  bill  to  qniet  title  framed  under  Cal,  Code 
Civ.  Proc,  g  738;  Mathews  Blate  Co.  t.  Mathews,  148  Fed.  403,  deny- 
ing federal  jurisdiction  over  suit  brought  under  Bttv.  Laws  Hass.,  e. 
150,  g  8,  cl.  7,  giving  courts  jurisdiction  in  equity  of  suits  by  creditors 
to  apply  to  debt  property  which  cannot  be  attached  In  action  at  law; 
Ames  Bealty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  174,  175,  176, 
federal  court  may  enforce  rights  given  by  Civ.  Code  Mont.,  j  ISOl, 
pronding  that  in  action  for  protection  of  water  rights  all  pertow 
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diverting  water  trom  Bame  atreun  maj  be  made  pkitiea  and  that  one 
judgment  ma^  settle  rights  of  b]1;  IllinoiB  Life  Ins.  Co.  v.  Neirman^ 
141  Fed.  450,  453,  denying  jurisdiction  to  enjoin  eoUection  o(  tai 
levied  under  state  Btatnte  alleged  to  be  void,  though  such  powei  con- 
ferred hj  Btatnte  on  state  courts. 

21  Wall.  521-531,  22  L.  606,  LANQDEAU  t.  HANES. 

6y\.  3  (Vni,  466).    Legislative  conflrmation  of  land  claim. 

Approved  in  Sage  v.  Bndniek,  91  Uinn.  331,  100  N.  W.  107,  grant  - 
to  Hastings  etc.  B.  B.  Co.  being  in  praeaenti  legal  title  passed  on 
filing  map  of  definite  location;  TerritoTjr  v.  Delinquent  Taxpayers,  12 
N.  M.  174,  76  Pae.  318,  imperfect  UexicaD  grant  not  Uzable  when 
court  of  private  land  claims  has  not  confirmed  survey;  Territory  v. 
Delinquent  Taxpayers,  12  N.  M.  67,  73  Pac.  623,  perfect  Uexiean 
grant  taxable  thongb  grant  submitted  for  conflrmation  by  court  of 
private  land  claims  and  patent  not  yet  issued;  Catron  v.  Langhlin, 
11  N.  M.  629,  631,  632,  72  Pae.  31,  32,  where  New  Ueiico  surveyor 
general  has  declared  Mexican  grant  valid  and  recommended  confirma- 
tion without  limitation  as  to  quantity,  congressional  conflrmation  as 
i^commended  applies  to  all  land  claimed;  Eneeland  v.  Eorter,  40 
Wash.  369,  S2  Pae.  611,  1  L.  B.  A.  (N.  S.)  74S,  where  tide  land  be- 
•waen  high  and  low  water  mark  within  place  limits  of  railroad  grant 
Dad  been  surveyed  and  defined  and  railroad  had  performed  all  con- 
ditions before  admission  of  state,  railroad  entitled  to  land  under 
Const.,  ait.  17,  g  2,  though  patent  not  issued  till  after  constitution; 
dissenting  opinion  in  Sage  v.  Bndniek,  91  Minn.  32B,  98  N.  W.  90, 
majority  holding  time  during  which  right  of  plaintifl^'s  grantor  to 
laud  grant  was  in  litigation  in  Land  Department  not  eonnted  in  deter- 
mining whether  right  to  land  is  barred  by  adverse  possession. 

ei  Wall.  532-558,  22  L.  487,  EDWABDS  v,  ELLIOT. 

Syl.  6  (VIII,  468).     Maritime  con  tract— Building  of  ship. 

Approved  in  Delaney  etc.  Iron  Co.  v.  The  Winnebago,  142  Micb. 
88,  105  N.  W.  529,  and  The  Winnebago,  141  Fed.  948,  both  upholding 
Mich.  Comp.  Laws,  c.  298,  §  10,789,  giving  lien  to  contractors  and 
pereons  furnishing  labor  and  materials  in  construction  of  vessels,  and 
providing  for  enforcement  in  state  conrts;  Arnold  v.  Eastin,  116  Ky, 
708,  76  S.  W.  859,  contract  to  fornish  material  for  constructioD  of 
dock,  reserving  lieu  thereon  to  aeller,  is  not  maritime. 

Syl.  7  (VIII,  469).    State  liens  for  shipbuilding. 

Approved  in  The  Winnebago,  141  Fed.  949,  upholding  Hicb.  Comp- 
Laws,  c.  298,  giving  lien  to  contractors  and  persons  furnishing  labor 
and  materials  in  construction  of  vessels,  and  providing  for  enforcement 
in  state  courts. 

Syl.  8  (Vin,  469),    Bight  to  jury  trial. 

Approved  in  Ex  parte  Munn,  140  Fed.  783,  under  Bev.  St.,  |  753, 
federal  court  cannot,  on  habeas  corpus,  release  one  confined  f oi  coa- 
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tempt  of  atate  court  for  refusing  to  testify  on  ground  that  mnaner* 
might  iDCTiminate  bim;  Board  of  Commrs.  v.  UcKiole^,  S  Okl.  13S, 
56  Pac.  1046,  apholding  Code  Civ.  Proc.,  §  304,  autboriztDg  reference 
of  issne  of  fact  requiring  examination  of  mutual  accounts;  Van  Trees 
V.  Territory,  7  Okl.  374,  54  Pac.  502,  under  Civ.  Code,  §  304,  relating 
to  reference  of  accounts,  court  may  make  reference  over  objection 
of  defendant;  Qnnn  v.  Union  K.  B.  Co.,  27  B.  I.  322;  62  Atl.  110, 
upholding  Gen.  Laws  1896,  e.  251,  g  11,  authorizing  supreme  court  to 
direct  verdict  without  further  trial  by  jury. 

DiBtinguisbed  in  Bradford  t.  Territory,  1  Okl.  371,  34  Pac.  67,  hold- 
ing void  St.  OU.,  art.  18,  §  22,  providing  that  nine  jurors  may  reiura 
verdict,  ai  violating  leventh  amendment. 

21  WaU.  558-608,  32  I*  654,  THE  LOTTA WANNA, 

Syl.  8  (Vm,  470).    Maritime  law,  how  far  operative. 

Cited  in  United  Btatea  v.  Evans,  195  U.  S.  365,  40  L.  237,  25  Snp.  Cc. 
46,  arguendo. 

Syl.  4  (Vm,  471).     Limita  of  admiralty  jurisdiction  statute*. 

Approved  in  The  James  T.  Purber,  129  Fed.  812,  denying  admiralty 
juriadietion  over  suit  for  eoUeotion  of  rent  of  wbatf  space,  under  Me. 
Bev.  St.,  c  93,  |  7,  giving  Uen  for  use  of  wharf. 

Byl.  9  (Vm,  473).    Maritime  liens— State  laws. 

Approved  in  The  Bne,  137  Fed.  135,  following  rulej  FrederfetB  v, 
Jas.  Bees  ft  Sons  Co.,  136  Fed.  731,  68  C.  G.  A.  368,  lien  fot  supples 
furnished  vessel  given  by  Pa.  Act  1858,  P.  L.  363,  is  enforceable  ex- 
clusively in  admiralty. 

SyL  12  (VIII,  477).  Admiralty — Debt  not  found  on  maritime  con- 
tract. 

Approved  in  The  Clifton,  14S  Fed.  463,  denying  admiralty  jurisdiC' 
tion  over  suit  to  recover  possession  of  vessel  by  mortgagee  under 
mortgage  to  secure  money  borrowed  to  pay  purchase  price  of  voasel; 
Michigan  8.  6.  Co.  v.  Thomtoo,  136  Fed.  137,  60  C.  C.  A.  132,  wher« 
charter  providing  for  payment  of  freight  in  cash  on  delivery  of  eacb 
cargo  gave  lien  on  all  cargo  and  subfreights  for  freight  though 
cargoes  delivered,  and  consignee  paid  shipper,  money  paid  shipper  wa» 
impressed  with  trust  for  ship  owner. 

21  Wall.  609-616,  22  I*  687,  FIBST  NATIONAL  BANK  OF  SELMA. 
V.  COLBY. 

Syl.  5  (Vm,  480).    Abatement  by  dissolution  of  bank  defendant. 

Approved  in  Fiah  v.  Olin,  76  Vt.  124,  56  Atl.  533,  receiver  of  national 
bank  may  aue  at  law  in  own  name  in  state  courts. 

Distinguished  in  Hudson  v.  Limestone  Natural  Oas  Co.,  132  Fed. 
411,  stockholders  of  dissolved  corporation  cannot  be  held  individually 
liable  for  damages  caused  by  negligence  of  corporation  committed  w 
conduct  of  busincsii  before  dissolution. 
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ai  Wall.  616-635,  22  L.  492,  JACKSON  v.  LUDELINO. 

Syl.  1  (VIII,  481).    Eqnit; — Two  h&ving  intereit  in  Beevritr- 

Approved  in  Jones  v.  Miaaouri-Edisoa  Elee.  Co.,  144  Fed.  771,  whera 
holders  of  majority  stock,  Bgainst  protest  of  minority  of  preferred 
stock,  coDBolidated  corporation  with  another  owned  by  majority,  npon 
terms  giving  minority  less  percentage  of  preferred  stock,  consolidation 
was  fraad  on  minority;  Booker  v.  Cracker,  132  Fed.  8,  10,  65  C.  C.  A. 
627,  proportionats  share  of  each  bolder  of  bonds  secured  by  same 
mortgage  in  liens  purchased  and  in  ezpensss  thereof,  is  measured  by 
par  value  of  bis  bonds. 

Syl.  8  (VIII,  481).    Corporation  officers  are  tmstees. 

Approved  in  Jones  v.  Ifissonri-Edison  Elec.  Co.,  144  Fed.  779,  where 
majority  stockholders,  against  protest  of  minority  of  preferred  stock, 
consolidated  corporation  with  another  owned  by  majority,  on  terms 
giving  minority  leas  percentage  of  prsferrsd  stock,  consolidation  was 
fraud  00  minority;  Stewart  t.  Harris,  69  Ean.  SOS,  77  Pac  280,  6tS  L. 
B.  A,  261,  president  of  corporation  actively  engaged  in  its  manage- 
ment mast  inform  ordinary  stockholder  of  tme  condition  of  corpora- 
tion's affairs  before  he  purchases  stock  of  latter. 

Byl,  4  (Vm,  482).    Parchase  by  directors  at  foreclosure  Bale. 

Approved  in  Jones  v.  Uissonrl-Edisoin  Elec.  Co.,  144  Fed.  778,  776, 
where  majority  stockholders,  against  protest  of  minority  of  preferred 
stock,  consolidated  corporation  with  another  owned  by  majority,  upon 
terms  giving  minority  Ibbb  percentage  of  preferred  stock,  consolidation 
was  frand  on  minority;  Bnrns  v.  Cooper,  140  Fed.  277,  sale  by  guardian 
of  ward's  realty  under  order  of  court  is  voidable  by  ward  where 
guardian  procured  sale  for  purpose  of  aeeuring  title  for  himself;  Beed 
V.  Schmidt,  IIS  Ky.  S2,  78  S.  W.  369,  61  L.  B.  A.  270,  construing  bond- 
holders' pooling  agreement  to  pnrehase  at  foreclosure  sals. 

81  Wall.  648-847,  88  L.  S49,  DOE  v.  CHILDBE83. 

Syl.  1  (Vni,  484).    Bankruptcy — Attachment  tour  months  prior. 

Approved  In  Elipstein  v.  Allen-Uiles  Co.,  136  Fed.  390,  69  C.  C.  A. 
289,  bankrupt's  surety  on  bond  to  discharge  garnishment  in  pending 
suit  against  bankrupt  is  discharged  by  diacbarge  in  bankruptcy. 

(VIII,  484.)  Hiscellaneous.  Cited  in  Bochester  Lnmber  Co,  t. 
Locke,  72  N.  H.  85,  54  AU.  707. 

£1  WaU.  658-659,  82  L.  478,  UNITED  STATES  v.  BOECKEB. 

Syl.  1  (VIII,  485).    Liability  of  sueties  on  diatiller's  bond. 

Approved  in  SaSroi  v.  Coban,  32  Tex.  Civ,  88,  73  S.  W.  830,  surety 
on  liquor  license  bond  discharged  where  holder  of  license  by  false 
statements  to  clerk  induced  him  to  change  place  named  in  license  to 
another  corner;  Stem  v.  Sawyer,  78  Vt.  11,  112  Am.  St.  Bep.  894,  61 
Atl.  38,  where,  pending  term  of  lease,  lessor  sold  portion  of  property 
with  consent  of  lessee  but  without  consent  of  lessee's  sureties,  sureties 
were  discharged. 
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DistingDiBbcd  In  Begari  v.  Uazzei,  116  La.  1030,  41  So,  C46,  mert 
cbatige  in  aite  of  dnel ling- house,  to  be  constructed  noder  contract,  from 
one  place  to  another  in  same  square,  without  causing  additional  ex- 
penaa  to  contractor,  does  not  diacharge  contractor's  suTetj. 

21  Wall.  660-675,  22  L.  639,  MORTON  v.  NEBBASKA. 

87I.  3  (Vm,  486).    Public  la nda— Exception  of  saline  lands. 

Approved  in  Eastern  Oregon  Land  Co.  v.  Brosnan,  147  Fed.  80ft, 
where  land  grant  to  state  for  eonatraetlou  of  road  exempted  lands 
previouslf  reserved  or  otherwise  appropriated,  complaint  in  ejectment 
against  patentee  must  affirmatively  show  that  at  time  grant  became 
fixed  land  in  question  not  within  exception;  Flanagan  v.  Fors^he,  6 
Okl.  240,  50  Pae.  156,  after  final  proof  made  and  patent  issued,  lands 
entered  as  homestead  are  not  exempt  from  liability  for  debts. 


XXn  WALLACE. 


ee  Wan.  azas,  22  l.  793,  mutual  benefit  life  insueancb 

CO.  V.  NEWTON. 

S7].  2  (Vin,  492).     Insurance — Proofs  of  death  aa  evidenes. 

Limited  in  Aetna  Life  Ins.  Co.  v.  Milward,  118  E7.  729,  82  S.  W.  367, 
368,  in  action  on  accident  poliej,  verdict  of  coroner's  jnij  is  not  ad- 
missible on  issue  of  cause  of  death. 

22  WalL  42-47,  22  L.  838,  HOUSE  v.  MULLEN. 

87I.  0   (VIII,  494).     Decree  sustaining  demurrer  without  prejadiea. 

Approved  in  Fowler  v.  Osgood,  141  Fed.  24,  where  demurrer  is  gen- 
eral and  special  for  want  of  jurisdiction,  judgment  sustaining  demur- 
rer for  want  of  jurisdiction  should  be  limited  aceordingi; ;  Indian 
Land  etc.  Co.  v.  Shoeufelt,  I3S  Fed.  487,  68  C.  C.  A.  196,  where  equity 
has  no  jurisdiction  of  suit,  decree  of  dismissal  must  expressly  adjndgo 
that  it  was  rendered  on  that  ground  or  must  be  without  prejudice. 

(VIII,  493.)  Miseellaneons.  Cited  in  Graham  v.  Oregon  etc.  NaT.  Co., 
134  Fed.  693,  permittiug  amendment  of  libel  in  admiralty  where  excep- 
tions for  want  of  jurisdiction  sustained. 

22  Wall.  47-57,  22  L.  833,  JEFFEIES  v.  ECONOMIC  MUTUAL  LIFE 
INSURANCE  CO. 

Syl.  1  (Vni,  495).    Insurance — Application  as  warranty. 

Approved  in  Atlas  Bed.  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  499, 
where  poliey  stipulated  for  its  avoidance  if  property  be  encumbered, 
without  insurer's  consent,  indorsement  by  insurer's  agent,  "Subject 
to  all  conditions  of  policy,  loss  payable  to  A,  as  his  interest  may  a^ 
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pear,"  is  not  consent  to  enenmbranoe;  Eupert  t.  Supreme  C<mrt  U.  0. 
P.,  S4  Minn.  295,  298,  102  N.  W.'TIS,  holding  answers  to  questions 
concerning  health  in  application  for  lifs  insurance  not  warranties; 
Thompson  v.  Tmrelera'  Ina.  Co.,  13  N.  D.  451,  101  N.  W.  901,  where 
poUej'  was  not  to  be  effectual  unless  intored  in  good  health  when  first 
premium  paid,  actual  and  not  apparent  good  health  was  required; 
WiUoughbj  T.  PideUtj  eU.  Co.,  16  Okl.  554,  85  Pae.  716,  applying  rule 
to  contract  of  indeinnitT  insurance. 

22  Wall.  57-60,  22  L.  T29,  SCOTT  v.  KELLY. 

87L  2  (Tin,  497).     Federal  question — Decision  bankrupt  had  no  title. 

Approved  in  Cramer  t.  Wilson,  195  U.  8.  416,  49  L.  259,  25  Sup.  Ct, 
94,  contention  that  conveyance  was  in  fraud  of  creditors  nnder  state 
law  or  that  reaiduarj  estate  remained  in  grantor  which  vonld  posa 
under  bankruptcy  assignee's  sale   raises  no  federal  question. 

22  Wall.  60-67,  23  L.  764.  PDTNAM  t.  DAY. 

Syl.  3   CVIII,  198).     Laches  not  firat  raisable  on  bill  of  review. 

Approved  in  Burk  v.  Johnson,  146  Fed.  211,  where  bill  to  rescind 
contract  assigning  territory  for  promotion  of  societies  under  copyrighted 
by-laws  was  predicated  on  false  representations  of  defendant,  it  is  not 
sustainable  on  proof  of  mutual  mistake. 

22  Wall.  77-81,  22  L.  564,  MAXWELL  v.  STEWAST. 

Syl.  6  (VIII,  SOI).    Fraud  as  defense  to  foreign  judgment 

See  103  Am.  St  Bep.  315,  note. 
22  Wall.  99-104,  22  L.  816,  UNITED  STATES  v.  INSUEANCE  COS. 

Syl.  2  (VIII,  502).    Acts  of  de  facto  offlcera.' 

Approved  in  Cullins  v.  OTerton,  7  Okl.  482,  54  Fac.  705,  whera 
Texas  authorities  organized  disputed  territory  into  county  government, 
judgment  of  court  thereof  was  valid  though  later  federal  snpreme  court 
held  territory  was  not  in  Texas. 

22  WaU.  105-115,  23  L.  713,  MARYLAND  ■».  EAILBOAD  CO. 

Syl.  8  (VIII,  503).  Contracts — Surrounding  sircumetances  aiding  eon-. 
atruction. 

Approved  in  Barcua  v.  Gates,  130  Fed.  367,  applying  rule  to  written 
contract  for  employment  of  attorney  for  contingent  fee;  Merica  v. 
Burget,  36  Ind.  App.  459,  75  N.  E.  1086,  construing  contract  whereby 
vendors  of  bank  agreed  to  quit  banking  business  and  not  start  another 
bank  in  same  town  while  vendees  continued  to  own  bank. 

22  WaU.  116-123,  22  L.  780,  PLEASANTS  v.  PANT. 

Syl.  5  (VIU,  505).     When  nonsuit  proper. 

Approved  in  American  etc.  Plato  Co.  v.  Pittaburgh  etc.  By.  Co.,  14S 
Fed.  795,  where  engineer  entering  city  at  night  was  flagged  and  toM 
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tiouH  abcad  waa  on  fire  and  that  firemen  were  about  to  run  bose  on  track, 
«Dd  ha  eoDid  not  back  because  of  train  behind,  and  be  immediately' 
Trent  ahead,  railroad  not  liable  to  owner  of  building  for  interfering 
with  firemen;  Parka  t.  Southern  Ry.  Co.,  143  Fed.  277,  278,  upholding 
direction  of  verdict  for  defendant  in  action  for  killing  flagman  while 
trying  to  flag  train;  Loder  v.  Jajne,  142  Fed.  1022,  ordering  new  trial 
■of  remiBaion  of  ezceBsive  damages  in  action  for  damages  caused  by  un- 
lawful combination  in  restraint  of  interstate  commerce;  Huntt  v.  Mc- 
Namee,  141  Fad.  2B4,  2BS,  upholding  direction  of  verdict  in  action  for 
personal  injuries  where  complaint  charged  defendant  becauEC  of  neg- 
ligence of  his  agent  and  uncontradicted  evidence  showed  agent  waa  in- 
■dependent  contractor;  Uinahan  v.  Grand  Trunk  etc.  Bj.  Co.,  138  Fed. 
46,  TO  C.  C.  A.  463,  where  servant  working  on  scaffolding  was  killed  by 
Teeoil  of  pneumatic  tool,  which  should  not  recoil  when  in  proper  condi- 
tion, and  be  bad  previocslj  told  foreman  that  it  was  out  of  order  and 
later  waa  told  it  was  repaired,  questions  of  assumption  of  risk  or  con- 
tributory negligence  were  for  jury;  Camden  ete.  Rj.  Co.  v.  Bice,  137 
Fed.  328,  69  C.  C.  A.  656,  holding  evidence  in  action  for  injuries  to 
«treet-ear  pateenger  while  attempting  to  alight  required  submiasion  of 
i)uestion  of  contributory  negligence;  Boessler  etc.  Chemical  Co.  v.  Peter- 
son, 134  Fed.  791,  67  C.  0.  A.  295,  holding  general  laborer  in  factory 
burned  while  slacking  lima  assumed  risk  incident  to  employment; 
Chicago  etc.  By.  Co.  v.  Andrews,  130  Fed.  74,  64  C.  C.  A.  399,  applying 
rule  in  action  for  injuries  at  railroad  crossing  where  plaintiff  waa  guilty 
■of  contributory  negligence;  Chaddick  v  Lindsay,  6  OkL  62S,  49  Pae. 
'S44,  where  railroad  fails  to  supply  station  or  platforms  for  baggage, 
«mployee  cannot  recover  for  iujurisa  caused  by  auch  failure;  Gunn  v. 
Union  B.  B.  Co.,  27  B.  I.  327,  62  Atl.  121,  upholding  Gen.  Laws  1896, 
«.  251,  §  II,  authorizing  supreme  court  to  direct  judgment  without  fur- 
ther jury  trial. 

22  Wall.  123-136,  S2  L.  827,  OGDENSBUBG  ETC.  B.  B.  CO.  v.  PEATT, 

Syl.  1  (VIII,  SOS).    Carrier  limiting  liability  to  own  line. 

See  106  Am  St.  Bep.  605,  note. 

Syl.  2  (VIII,  509).    Liability  for  acts  of  connecting  carrier. 

Approved  in  Northern  Pac.  By.  Co.  v.  American  Trading  Co.,  ISS 
V.  8.  459,  49  L.  278,  25  Sup.  Ct.  84,  special  agreement  by  carrier  to 
transport  through  shipment  by  vessel  of  connecting  carrier  sailing  on 
certain  date  resulta  from  acceptance  of  through  rate  for  shipment  to  be 
iomarded  via  such  steamer, 

SyL  3   (VIII,  510).     Station  agent's  power  to  contract  beyond  line. 

Distinguished  in  Pittsburgh  etc.  By.  Co.  v.  Bryant,  36  Ind.  App.  347, 
75  N.  E.  831,  agent's  authority  to  contract  for  extraterritorial  liability 
not  presumed  from  authority  to  receive  goods  for  carriage. 
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Bjl.  5  CVUI,  510).    QHTiera — Receipt  o(  pay  for  tliTongh  carriage. 

Approved  in  Pittsbargb  etc.  By.  Co.  t.  Bryant,  36  Ind.  App.  34S, 
75  N.  E.  631,  ifbere  earrier'a  agent  collected  entire  charge  for  ship- 
ment  beyond  initi&l  carrier's  line  and  gave  receipt  tberefor,  it  is  for 
jury  to  determiua  whether  agent  contracted  to  carry  goods  to  destina- 

8y].  8  (Till,  Sll).    Carrier's  duty  to  furnish  suitable  ears. 

Approved  in  St  Louis  etc.  By.  Co.  t.  Marshall,  74  Ark.  600,  109  Am. 
81.  Bep.  104,  86  8.  W.  803,  holding  carrier  liable  for  injury  to  goods 
caused  by  defective  car  though  shipper  knew  of  defects  and  injury  may 
have  occurred  beyond  carrier's  own  line;  Lake  Erie  etc.  B.  B.  Co.  t.  Hol- 
land, 162  Ind.  414,  69  N.  E.  141,  63  L.  B.  A.  94S,  carrier  liable  for  dam- 
ages to  shipment  caused  by  hidden  defects  in  car  selected  by  shipper 
under  special  contract;  Frohlich  t.  Pennsylvania  Co.,  138  Mich.  124,  11& 
Am.  St.  Bep.  310,  101  N.  W.  226,  where,  under  agreement  between  rail- 
road and  consignor,  latter  selected  ear  delivered  to  it  loaded  with  saod 
for  shipment  of  glass,  railroad  not  liable  to  consignee  for  loss  occaaioDed 
by  nnsuitableness  of  car.    See  106  Am.  St.  Bep.  60Q,  note.  ^ 

82  Wall.  157-160,  22  L.  B19,  IN  BE  CHILES. 

Syl.  3  (VIII,  514).     Federal   courts — Punishment   for  eontcmpt. 

Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  D.  S.  327,  48  L.  1001, 
24  Sup.  Ct.  665,  order  of  federal  court  finding  one  not  party  to  suit 
guilty  of  contempt  in  violating  restraining  order  is  reviewable  In  cir- 
cuit court  of  appeals  on  writ  of  error;  Hdnu  v.  Butte  etc.  Miu.  Co., 
.  129  Fed.  279,  63  C.  C.  A.  388,  where  preliminary  injunction  against  ei- 
traeting  oi«  granted  and  also  order  to  permit  plaintifF  to  examine  prop- 
erty to  obtain  evidence  on  issue  joined,  which  was  disobeyed,  order  ad- 
judging defendant  in  contempt  not  reviewable  on  writ  of  error, 

22  WaU.  170179,  22  L.  766,  BDBNHISEL  v.  FIBMAN. 

8yl.  3  (Vin,  616).     Bankruptcy— Transfers  within  four  months. 

Approved  in  In  re  Clifford,  136  Fed.  476,  mortgage  for  purchase  price 
of  cattle  given  more  than  four  months  prior  to  petition  in  bankruptcy, 
but  not  recorded  until  within  such  time,  is  not  illegal  preference. 

Syl.  4   (VIII,  516),     Bankruptcy — Exchange  of  securities  as  prefer- 

Approved  in  In  re  Noel,  137  Fed.   700,  following  rule. 

Syl.  7  (VIII,  516).     Second  security  tainted  with  usury. 

Approved  in  Farmers'  Loan  etc.  Co.  t.  Meridian  W.  W.  Co.,  139  Fed. 
670,  where  water  company  executed  morigages  to  build  works,  and  pend- 
ing suit  to  annul  its  franchise  company  issued  new  bonds  secured  by  an- 
other mortgage  to  same  trustee,  which  also  provided  for  extension  and 
renewal  of  liens  of  prior  mortgage,  such  provision  did  not  discharge  prior 
mortgages. 
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22  W«n.  180-198,  22  L.  S63,  TEE  ELaEB  COTTON  CASES. 

SyL  5  (Vni,  517).    Salea — Conditions  precedent  to  pasaing  title. 

Approved  in  Buskirk  Bros.  v.  Peek,  57  W.  Va.  367,  50  S.  E.  434,  under 
eontnet  of  sale  of  timber  to  be  cut  »nd  removed  bj  vendee  within  Bpec- 
iAed  time,  and  measured  and  paid  for  each  month,  before  removal  •• 
work  pro^emes,  title  veata  in  pnrcbaaec  as  timber  ia  cut. 

22  Wall.  238-S50,  82  L.  854,  FBENCH  v.  HAT. 

Sj'I.  0  (Tin,  S22).    Amendment  of  biU— Bight  to  answer. 

Distinguished  in  North  Chicago  St.  B.  Co.  v.  Chicago  Union  Traetton 
Co.,  ISO  Fed.  632,  633,  amendment  of  bill  does  not  entitle  defendant 
who  haa  anawered  original  bill  to  demur  or  answer  anew  to  entire  bill 
bnt  only  to  new  matter. 

22  WaU.  250-253,  22  L.  S07,  FBENCH  t.  EAT. 

S7L  1  (VIII,  523).    GnjoiDiDg  state  court  after  removal — AaziliarT. 

Approved  in  Biverdale  Cotton  Uilla  v.  Alabama  etc.  Mfg.  Co.,  108 
U.  S.  les,  40  L.  1015,  25  Sup.  Ct.  620,  federal  court  which  baa  decreed 
foreeloenre  maj,  by  aneillarj  sait,  restrain  attack  on  title  of  purchaser 
under  decree  bj  state  suit  brought  bj  partj  to  original  suit;  Mutual 
Life  Ini.  Co.  t.  Langlej,  145  Fed.  421,  where  cause  properlf  removed  to 
federal  court,  bnt  state  court  erroneously  denied  motioQ  for  order  traus- 
(erriug  cause,  federal  conrt  eould  grant  ancillary  injunction  against 
further  stats  proceedings. 

87I.  2  (Vin,  6S3).    Enjeining  state  court  after  removal. 

Approved  in  Biverdale  Cotton  MiUa  v.  Alabama  etc.  Mfg.  Co.,  106  V. 
6.  196,  49  L.  1015,  25  Sup.  Ct.  629,  federal  conrt  which  has  decreed  fore- 
closure maj*,  bj  ancillary  suit,  restrain  attack  in  title  of  purchaser  un- 
der decree  by  slate  suit  brought  bj  party  to  original  suit;  Madisonville 
TracUon  Co.  v.  St.  Bernard  Min.  Co.,  196  U.  S.  245,  49  L.  464,  25  Sup. 
Ct.  251,  appljing  principle  to  proceeding  for  condemnation  of  land  un- 
der K7.  Stat..  f§  835.839. 

S7I.  3  (VIII,  524).     Prohibition  against  enjoining  state  court. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U.  S.  112,  48  L.  639,  24 
Sup.  Ct.  399,  federal  court  which  has  decreed  foreclosure  sale  may  en- 
tertain supplemental  proceedings  by  purchaser  under  decree  to  enjoin  sate 
of  property  for  satisfaction  of  state  judgment  against  mortgagor  to 
which  purchaser  was  not  party;  St.  Louis  Min.  etc.  Co.  v.  Montana  Min. 
Co.,  14S  Fed.  454,  B«v.  St.,  S  ^20,  does  not  prohibit  federal  conrt  from  en- 
joining party  to  action  before  it  from  prosei^utiog  suit  in  state  court 
when  necessary  to  make  effectual  its  own  prior  judgment  determining 
rights  of  parties  to  it;  Glucose  Beflning  Co.  v.  City  of  Chicago,  138 
Fed.  212,  upholding  bill  to  enjoin  enforcement  of  alleged  illegal  city- 
smoke  ordinance;  St.  Bernard  Min.  Co.  v.  Madisonville  etc.  Co.,  130  Fed. 
T05,  where  proceeding  to  acquire  laud  for  right  of  way  properly  removed 
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to  federal  court  after  eommiBBioner'a  report  filod  la  state  eonrt,  federal 
court  could  enjoin  plBintiff  from  further  proceeding  in  state  court. 


Sfl.  4  (THI,  S27).     Conient  gives  no  jurisdiction. 

Approved  in  Hadley  v.  Beraero,  103  Mo.  App.  S58,  78  8.  W.  66,  where 
appeal  from  judgment  of  justice  of  peace  in  unlairful  detainer  is  not 
taken  within  time  allowed,  bat  no  objection  raised  to  appellate  juris- 
diction, judgment  cannot  be  vacated  an  writ  of  error  coram  nobis. 

Byl.  e  (Vni,  527),     State  conrt  most  remove  on  proof. 

Approved  in  Shane  v.  Butte  Elec  By.  Co.,  150  Fed.  805,  wbere  com- 
plaint in  state  court  alleges  joint  cause  of  action  against  nonresident  cor- 
poration and  its  resident  employee,  question  of  improper  joinder  not 
raisable  by  allegations  in  removal  petition  filed  by  corporation;  Helena 
etc.  Transmission  Co.  v.  Spratt,  146  Fed.  313,  cause  removed  t*  federal 
court  on  ground  of  diversity  of  eitizensbip  remanded  unless  jurisdiction 
appears  from  petition  for  removal  and  all  pleadings  and  papers  filed  in 
state  court;  DUnois  etc.  Ky.  Co.  v.  Jonea,  118  Ky.  165,  SO  8.  W.  485, 
where  petition  for  removal  shows  removable  controversy  prima  facie,  ia- 
sues  as  to  truth  of  facts  stated  in  petition  aro  for  federal  court. 

22  Wall.  341-350,  22  L.  877,  NEW  JEB8ET  B.  B.  ETC.  CO.  t.  POL- 
LARD. 
Syl.  1  (Vm)  529).     Injury  to  passenger  presumes  negligence. 
Approved  in  Southern  Fae.  Co.  v.  Cavin,  144  Fed.  351,  applying  mla 
where  mail  clerk  injured  in  train  wreck;  Cavin  v.  Southern  Fac.  Co.,  136 
Fed.  593,  69  C.  C.  A.  366,  holding  erroneous    instruction  in  actioo  by 
mail  clerk  against  carrier  for  injuries  that  carrier  only  required  to  ex- 
ercise  such   care   as   careful   and   skillful   men   in   such   business   are 
expected    to    use;    Burr    v.    Knickerbocker    etc.    Co.,    132    Fed.    249, 
C5  C.  C.  A.  554,  where  moving  of  schooner  from  dock  to  wider  part  of 
channel  to  be  there  turned  snd  headed  for  sea  was  in  charge  of  tug,  and 
she  grounded  in  calm,  prima  facie  negligence  of  tug  shown;  Firebaugb 
V.  Seattle  Elcc.  Co.,  40  Wash.  662,  82  Pac.  997,  2  L.  E.  A.  (N.  S.)  83«, 
applying  rule  where  street-car  pasaenger  injured  by  blowing  out  of  con- 
Limited  in  Cincinnati  etc.  By.  Co.  v.  South  Fork  Coal  Co.,  139  Fed. 
533,  534,  where,  as  result  of  rear*end  colliaion,  oil  cars  telescoped  and 
set  on  fire  by  engine  sparks,   and  fire  spread  to  plaintiff's  lumber  along 
tracks,  presumption  of  ivant  of  ordinary  care  in  operation  of  trains  raised. 
Syl.  2  (VIII,  530).     Injury  to  passenger — Burden  on  carrier. 
Approved  in  Pitch  v.  Mason  City  etc.  Traction  Co.,  134  Iowa,  871,  100 
N.  W.  621,  npbolding  instruction  as  to  presumption  of  negligence  in  ai:- 
tion  for  iojurjes  to  passenger  on  electric  train  thrown  from  seat  and  oat 
of  car  when  car  roanded  curve. 
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87I.  4   (VIII,  530).     PoBtWgw  carrier  must  tue  greatest  care. 

Approved  in  Willianu  v.  Spokane  Falle  etc.  B7.  Co.,  39  Wasb.  SB,  80 
Pae.  1103,  applying  rule  in  action  for  injuries  bj  postal  clerk  injured 
by  collision  between  baggage-cars  and  mail-car  while  train  being  made 
op. 

6jl.  7  (VIII,  531).     Passenger  injured  bj  sudden  jerk. 

Approved  in  niinois  Central  B.  B.  Co.  v.  JoUj,  117  Kj.  639,  78  S.  W. 
478,  aged  passenger  who,  on  approaching  destination,  leaves  seat  and 
atands  at  door  before  train  stope,  cannot 'recover  tar  injuries  austained  by 
jerking  of  train  while  stopping 

S7I.  9  (VIII,  S31).    Wlien  Donaait  refnsed. 

Approved  in  Oibson  t.  Canadian  Paeifle  Nav.  Co.,  1  Alaska,  414,  up- 
bolding  refusal  of  nonsuit  where  plaintiff  injured  in  unloading  freight 
from  vessel  to  wharf. 

Syl.  10  (Vin,  531).     Parties  aa  witnesses. 

Approved  in  Blood  v.  Morrin,  140  Fed.  920,  plaintiff  In  federal  court 
who  is  citizen  of  another  state  and  resides  more  than  one  hundred  miles 
from  place  of  trial  may  be  compelled  to  give  deposition  de  bene  eess, 

S2  Wall.  381-394,  22  L.  706,  MOBGAH  v.  CAMPBELL. 
^1.  1   (Vin,  533).    Goods  diatrainable  by  landlord. 
Approved  in  Smith  v.  Wheeler,  4  Okl.  144,  44  Pac.  205,  lessee  may 
secure  by  chattel  mortgage  of  personalty  situated  on  premises  debt  of 
,  creditor    in  preference  to  landlord. 

22  Wall.  395-406,  22  L.  801,  AMSINCK  v.  BEAN. 

Byl,    6    (Vin,   634).     Bankruptcy   of   Arm, 

Approved  in  Thompson  v.  First  Nat.  Bank,  84  Miss.  60,  36  So.  66, 
where   partnership   dissolved,   and   by   consent  of   retiring   partner   and 

creditors  title  of  Srm  property  transferred  to  contiouiog  partner 
who  transferred  property,  it  is  no  objection,  in  suit  by  trustee  in 
bankruptcy  of  continuing  partner  to  recover  property,  that  assets  were 
firm  assets. 

22  Wall.  444-494,  22  L.  747,  UNION  PACIFIC  B.  E.  CO.  v.  McSHANE. 

Syl.  1  (VIII,  537).    State  tax  before  issuance  of  patent. 

Approved  in  Tcgarden  v.  Le  Marehel,  129  Fed.  490,  state  statute 
giving  defendant  in  ejectment  right  to  recover  value  of  improvements 
is  not  applicable  where  plaintiff  claims  under  government  patent  is- 
sued after  improvements  made;  dissenting  opinion  In  Delinquent  Tax- 
list  V.  Territory  of  Arizona,  4  Aris.  189,  39  Pae.  328,  majority  bold- 
ing taxpayer  cannot  object  to  tax  on  unconfirmed  Mexican  grant  on 
ground  that  title  thereto  is  in  public  without  first  tendering  taxes  due 
OB  Other  property  included  in  assessment. 
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87L  e  (Vni,  S38).    State  tax  before  paying  eoeta  of  ganvj. 
Approved  in  Topelca  etc  Seenrilr  Co.  t.  MePhermn,  T  OU.  342,  344, 
S4  Pae.  4B2,  territorial  legislature  esnnot  eubject  to   taxation  lota  itt 
goTerument    townsite   pending   conteat   in   Land   Department   between 
oecupjing  claimanta. 

BiatiDguiahed  in  Territory  v.  Delinqusnt  Tazpayen,  12  N.  H.  70, 
Y3  Pac.  624,  perfect  Mexican  grant  not  taxable  tbough  submitted  for 
eonflrmatjon  by  eoort  of  private  land  elaims  and  patent  not  yet  iaaoeA 

22  WalL  513-B27,  22  L.  768,  E0BIN80N  t.  ELLIOTT. 

8yl.  5  (Vm,  &43).    Chattel  mortgage — Beteation  of  poBseauon. 

Approved  in  Little  Co.  t.  Bnmliam,  5  Okl.  293,  49  Pae.  6S,  follow- 
iug  rale;  Mitebell  v.  Mitchell,  147  Fed.  284,  where  chattel  mortgage 
on  stock  of  goods  waa  not  recorded  for  aeveral  months  after  execu- 
tion and  tmtil  leas  than  four  months, of  mortgagor 'a  bankruptcy,  who 
held  poBBesdon  and  sold  gooda  in  doe  course  and  repleniahed  stock,  it 
ia  void  aa  to  ereditora;  In  re  Marine  Construction  etc.  Co.,  144  Fed. 
061,  mortgage  on  plant  and  stock  of  material,  permitting  borrower  to 
use  mortgaged  stock  and  replace  it,  ia  valid  aa  to  property  on  hand 
when  given,  but  does  not  give  lien  on  bont  built  from  materials  fur- 
nished after  it  was  given;  In  re  Marine  Const,  etc.  Co.,  135  Fed.  VZS, 
927,  mortgage  on  plant  and  stock  of  material  for  money  borrowed  for 
use  in  ordinary  business,  permitting  borrower  to  use  mortgaged  stock 
and  replace  it,  ia  void  aa  to  stock  and  as  to  boat  built  therefrom; 
Dugan  V.  Beckett,  129  Fed.  S8,  SB,  63  C.  C.  A.  498,  chatUl  mortgage 
on  stcek  authorizing  mortgagor  to  eontinue  possession  and  sell  goods 
but  requiring  him  to  deposit  each  day,  to  mortgagee's  account,  re- 
ceipts over  running  expensea,  to  be  applied  to  debt,  ia  not  void  on  its 
face;  Banney-Altou  Mer.  Co.  v.  Watson,  10  Okl.  681,  65  Fac.  99,  hold- 
ing void  chattel  mortgage  on  stock  of  goods  permitting  poseeasion  and 
sale  in  due  course  by  mortgagor,  but  not  requiring  him  to  apply  pro- 
ceeds to  mortgage  debt  or  to  account;  Bank  of  Perry  v,  Cooke,  3  Okl. 
646,  551,  41  Pac,  633,  634,  following  rule  though  agreemeot  to  retain 
possession  was  oral;  Keldeu-Judson  Drug  Co.  v.  Commercial  Nat.  Bank. 
27  Utah,  66,  T4  Pac.  197,  mortgage  on  drugstore,  mortgagor  to  retaiD 
posaesaion,  sell  goods  in  courae  of  trade,  and  turn  over  proceeds  leas 
expenses  to  mortgngee,  ia  void  as  to  creditors,  where  not  intended  that 
mortgage  shall  ever  be  paid  and  mortgagor  retains  proceeds  of  sale. 

Distinguished  in  In  re  Burnbam,  140  Fed.  929,  under  New  York  law 
chattel  mortgage  on  mercbaodise  permitting  mortgagor  to  sell  in  dne 
course,  proceeds  to  be  used  only  to  pay  running  expenses,  replenishing 
stock  and  paying  debt,  is  valid  as  to  after-acquired  gooda. 

22  Wall.  627-576,  22  L.  805,  TTJCKEB  t.  FEBGU80N. 

Syl.  9  (VIII,  546).    Qratuitona  tax  exemption  revocable. 

Approved  in  Powers  v.  Detroit  etc.  By.  Co.,  201  U.  8.  667,  80  L. 
S65,  26  Sup.  CL  656,  Mich.  Lawt  1836,  p.  306,  f  9,  providing  that 
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nilrokd  Rhonid  ji».j  •nnnal  percentege  In  capital  stock  in  lieu  of  all 
otbor  taJtea,  ereatecl  contract  between  itate  and  companj;  Baltimars 
•te-  By.  Co.  v.  Wicomico  Co.,  103  Md.  289,  290,  63  AtL  682,  683, 
-Qen.  AsseH.  Law  18M,  p.  151,  relatiog  to  aBseument  of  railroad  prop- 
-erty,  recalled  immanitj  from  taxation  acquired  by  pDrcbasera  at  fore- 
«laaure  of  railroad  having  immuaity;  Bochester  t.  Bocheater  B;.  Co., 
1S2  N.  Y.  116,  118,  74  N.  E.  958,  9S9,  70  L.  B.  A.  773,  immunity  from 
«ontribation  to  expense  of  neir  pavemants  conferred  ou  itreet  railway 
by  Laws  1869,  p.  64,  waa  revocable  and  did  not  paM  to  leuee  of  rail- 
way. 

8yl.   12    CVin,   548).     Contract  exempting   from   taxes   strictly  con- 

Approved  in  Lake  Drummond  Canal  Co.  v.  Commonwealtb,  103  Ta. 
345,  49  B.  E.  SOS,  under  Code  1887,  ||  1233,  1234,  ule  on  forecloaure 
-of  deed  of  trust  of  all  property  and  fmuetuMS  of  corporation  did  not 
pass  immunity  from  taxation  granted  to  corporation. 

22  WalL  676-694,  28  L.  730,  BOSS  t,  JONGS. 

SyL  4  (Vin,  SSO).  Conirtruetion  of  statute  derogatory  «f  common 
Uw. 

Approved  in  Casey  v.  Bt  Ixiois  Tranait  Co.,  116  Uo.  App.  2S2,  ftl 
S.  W.  425,  nnder  Bev.  St.  1899,  i  2864,  providing  for  forfeiture  of 
$5000,  for  wrongful  death  through  negligence  of  corporation,  petition 
seeking  recovery  of  leea  sum  ia  bad. 


Syl.  1  (Vin,  550),    Contract  of  tbrongh  carriage. 

Approved  in  Pittsburg  etc.  By.  Co.  v.  Viers,  113  Ky.  53S,  539,  SB 
8.  W.  473,  connecting  carrier  receiving  cattle  from  initial  carrier  with- 
out limiting  liability  is  presumed  to  have  Accepted  cattle  under  or- 
iginal contract  made  with  initial  carrier  on  behalf  of  itself  and  coa- 
aeoting  carrien. 
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23  Wall.  118,  23  L.  146,  THE  CLABITA  AND  THE  CLABA. 

8/1.  1   (VIII,  554).     Liability  of  tug  for  eoliiBion  by  tow. 

Approved  in  Tbe  Da  Qhius,  140  Fed.  755,  veuel  in  tow  la  not  liftbls 
for  collisioii  wbere  It  is  not  guiltj  of  negligeaee  and  ita  navigation  was 
not  under  direction  of  ber  officers  i  Tbe  Newburgb,  130  Fed.  324,  64  C. 
C.  A.  567,  where  lighter  irae  sbown  to  have  aneborcd  in  anehorago 
grounds  in  dense  fog  and  iraa  sunk  by  eollieion  with  ateamer  going  at 
excessive   speed,   tighter   not   eontrihutorilj   liable. 

Diatinguiabed  in  The  Degama,  150  Fed.  324,  moving  veaael  colliding 
with  moored  vessel  not  exonerated,  though  ahe  waa  in  eontrol  of  tuga, 
unleaa  such  defenae  is  pleaded  and  proved. 

BjL  4   (Vin,  S59).    Collision — Teaael  anchored  In  impioper  plaee. 

Approved  in  Boaa  v.  Cornell  Steamboat  Co.,  143  Fed.  17E,  holding 
dredge  at  fault  for  anchoring  at  nigbt  in  bend  in  channel  where  it  was 
difficult  for  vneela  with  long  tow*  to  paea;  Bebstock  v.  Gilchrist  Tranap. 
Co.,  132  Fed.  177,  holding  where  moored  veasel  waa  in  proper  place 
and  was  atruck  bj  veaael  in  tow  of  two  tug«,  rear  tug  liable  for  eol- 

8yL  7    (Vin,  555).     Salvage  defined. 

Approved  in  Tbe  Damper  No.  8,  129  Fed.  S9,  63  C.  C.  A.  600,  where 
crew  of  tug  under  contract  to  tow  dumpen  to  aea  go  to  reacue  of 
dumper  which  had  been  abandoned  and  had  drifted  to  aaa,  and  bring 
her  aafel;  to  port,  they  are  entitled  to  aalvage. 

Bjl.    9    (VIII,    555).     Salvage — Steamer    eauaing    damage. 

Approved  in  The  Pine  Forest,  129  Fed.  702,  704,  64  C.  C.  A.  228, 
raiaing  of  sunken  vesael  by  other  veaseU  owned  by  owner  of  tug  which 
waa  in  charge  of  veasel  when  she  aank  and  who  waa  in  fault  therefor  ia 
not  salvage  service. 

23  Wall.  20-35,  23  L.  5G,  THE  OBEAT  BBPUBLIC. 

Syl.   S   (VIII,  556).     CoUiaion—Liability  of  faster  boat. 

Distinguiahed  in  Tbe  Edward  Smith,  135  Fed.  38,  67  C.  C.  A.  506, 
dividing  damages  where  faster  vesBel  permitt«d  to  paaa  without  pro- 
test and  alower  veaael  checked  apeed   uureaaanably. 

23  WaU.  48-69,  23  L.  5B,  CODNTY  OF  ST.  CLAIB  t.  LOVINGTON. 

Syl.  1  (Vm,  556).    Boundaries — Couraes  yield  to  natural  objecta. 

Distinguished  in  Security  I^nd  etc.  Co.  v.  Bums,  103  IJ.  S.  179,  48 

L.  671,  24  Sup.  Ct.  425,  courses  and  distances  as  set  Torth  in  official 

[686] 
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■urvej,  which  showa  meandeT  line  of  lake  as  one  boundarj,  control 
u  against  actual  boundary  of  lake  where  aurvej'  grossly  fraudulent. 

SyL  2   (VIII,   558),     Boundaries — Strelim   between  corners. 

Approved  in  Davis  v.  Commonwealth  Land  etc.  Co.,  141  Fed.  7SI,  722, 
eoDstruing  description  in  patent  and  foUowing  conrBe  of  natoral  ob- 
ject between  comers;  Leonard  v.  Wood,  33  Ind.  App.  84,  70  N.  E. 
82S,  holding  surveyor's  meandering  of  river  not  independent  boundary 
so  that  conveyance  bounded  by  it  was  bounded  by  river  as  existing 
after  change  in  conne. 

Syl.  6   (VIII,  559).     Title  to  tide  lands. 

Approved  in  Sutter  v.  Heckman,  1  Alaska,  86,  owner  of  uplands 
bordering  on  seashore  in  Alaska  has  no  proprietorship  in  tide  lands 
lying  immediately  id  front  o'  property,  but  merety  right  of  ingress  and 
egress  between  land  and  sea  over  tide  lands. 

Syl.  7   {VIII,  560).     Eiparian  right  to  alluvion. 

Approved  in  Sioux  dty  v.  Chicago  etc.  By.  Co.,  129  lovra,  704,  106 
N.  W.  1ST,  title  to  accreted  or  reclaimed  land  goes  with  fee  of  land 
to  which  it  ia  annexed, 

23  WaU.  69-76,  23  L.  84,  THE  DEXTEB. 

SyL  1   {Vin,  560).    Collision— Necessity  for  lookout. 

Approved  in  The  Focomoke,  150  Fed.  197,  198,  small  launch  having 
pilot-bouse,  in  which  navigator  stood,  well  forward,  not  liable  for  col- 
lision in  daytime  because  of  absence  of  special  lookout. 

ByL  4  (VIII,  561).    Collision^Duty  of  vessels  meeting. 

Approved  in  The  Georgetown,  135  Fad.  859,  holding  where  steamer 
having  met  and  passed  tug  with  barge  in  tow,  immediately  stopped  and 
levented,  throwing  stern  in  course  of  barge,  she  is  liable  for  failure 
to  give  notice  by  signal  as  required  by  rules. 

23  Wall.  85-108,  23  L.  152,  MUTUAL  LIFE  INS.  CO  y.  YOUNG'S 
ADMINISTEATOB. 

Syl.   1   (VIII,  5fil).     Insurance — Receipt  of  premium  by  agent. 

Approved  in  Home  Forum  Ben.  Order  v.  Jones,  5  Okl.  614,  50  Pae. 
170,  where  rules  of  beneficial  order  authorize  local  lodge  to  receive 
applications  which  must  be  sent  to  grand  secretary  and  medical  ex- 
aminer  for   approval,   approval   is   necessary   to   create   obligation. 

Syt.  2   (Vin,  S61).    Insurance — Offer  of  policy  on  different  terms. 

Approved  in  McNicol  v.  New  York'  L.  Ins.  Co.,  149  Fed.  143,  apply- 
ing rule  where  application  denied  and  insurer  submitted  amended  ap- 
plication with  policy  l»sed  thereon,  which  It  sent  to  local  agent  to 
deliver  only  when  applicant  signed  amended  application,  but  applicant 
died  before  signing;  Summers  v.  Mutual  Life  Ins.  Co.,  12  Wyo.  393, 
S94,  109  An.  St.  Bep.  1008,  1000,  75  Pac.  944,  66  L.  B.  A.  812,  where 
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plaintiff  exeentad  note  to  inmTer'B  agent  in  eonddanUon  tbat  eom- 
paoy  would  iasua  poliej  within  Btated  time,  and  inrarer  having  received 
proceed*  of  note  failod  to  deliver  policj,  plaintiff  coold  leeover  (or 
money  had  and  received. 

23  WaU.  108-119,  23  L.  67,  SBCOMBO  y.  MILWAUKEE  ETC.  B.  B. 
CO. 

Syl.  S  (Vm,  Se2).    Eminent  domain — Uode  of  eiereiaing. 

Approved  in  ShaaU  Power  Co.  t.  Walker,  14S  Fed.  G70,  upholding 
right  of  private  corporation  to  condemn  land  for  ditch  to  eoadiict 
water  for  pnrpose  of  generating  eleetrieitj  to  public;  Lafayette  etc. 
Ry,  Co.  T.  Butner,  162  Ind.  46S,  70  N.  E.  529,  no  appeal  Ilea  from 
order  refusing  appointmeat  of  appraiiera  in  condemnation  proceed. 
Inga  for  right  of  way  commenced  under  Bama'  Aun.fit.  1001,  |  51C0; 
Dallaa  t.  Hallack,  44  Or.  2SE,  258,  75  Pac.  206,  208,  holding  city  hav- 
ing power  to  condemn  land  for  waterworki  eoald  condemn  land  atrip 
for  pipe-line  and  reiervoir  aite,  and  could  institute  proceediogs  with- 
out first  providing  fund  tor  payment!. 

Syl.  S   (VIII,  603).     Collateral  attack   on  judgment  of  eonde'ina- 

Approved  in  Sicbmond  etc.  By.  Co.  t.  Seaboard  etc.  By.  Co.,  103 
Va.  104,  49  8.  B.  S14,  nnder  Code  1SS7,  c  46,  alleged  ovnien  of  land 
sought  to  be  condemned  for  railroad  right  of  way  not  entitled  to 
stay  pending  eqbity  suit  between  such  owners  involving  title  to 
land. 

23  Wall.  119-128,  23  L.  113,  LEWIS  t.  HAWEINa 
Syl.  S   (Vin,  505).     Limitations — Equitable  relief  by  vendor  en 

Approved  in  Williams  ▼.  Tonng,  71  Ark.  16S,  71  8.  W.  670,  follow- 
ing rule. 

Distinguished  in  Eddy  ▼.  San  Francisco,  148  Fed.  880,  holding 
twenty  years'  delay  by  bondholder  barred  right  to  so  enforce  against 
city  street- widening  bonds,  payable  from  special  fund,  where  city 
had  neglected  to  levy  taxes  for  payment  thereof;  Patterson  v.  Hew- 
itt, 11  N.  M.  42,  66  Pac.  66S,  55  L.  B.  A.  OSS,  holding  eight  yeara' 
delay  in  seeking  to  enforce  claims  arising  under  alleged  agreement 
for  acquisition  of  mining  claims  was  laches. 

23  Wall.  128-137,  S3  L.  116,  EAT  T.  N0B8EW0BTHT. 

Syl.  1   (Vm,  566).     Bankruptcy — Sale  free  from  encumbrances. 

Approved  in  In  re  Koel,  137  Fed.  698,  where  alleged  preferenca 
was  by  way  of  mortgage,  and  property  haa  been  sold  and  property 
deposited  in  bankruptcy  court,  court  may  determine  validity  of  mort- 
gage on  petition  by  trustee. 
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«S9  Note*  on  V.  8.  Beporta.  23  WaU.  137-243 

S3  Wall.  137-150,  23  L.  124.  BANDALL  V.  KKEIQEB. 

SfL  1   (Vin,  567).     Ststate  validating  prior  coavejancsiL 
Approved  in  Whitlock  v.  Hawking,  105  Va.  ESI,  53  S.  E.  404,  np- 

koldiiig  set  of  1906,  re-ODaeting  Code,  e.  23,  relating  to  asaesamenU 

of  lands. 

23  Wall.  150-164,  23  L.  50,  STICKNET  ▼.  WILT. 


Approved  in  Security  Wsrebonaiag  Co.  v.  Hand,  14S  Fed.  3S,  where 
petition  filed  in  banlcruptcj  eourt  in  nature  of  bill  in  equitT-  to 
«stBbliBli  right  of  petitioner  to  take  poweBsion  of  property  alio 
claimed  bj  bankrupt'!  trustee,  erder  tbereon  ie  appealable  under 
Baukr.  Act,  |  24a;  In  re  Scberber,  131  Fed.  124,  where  petition  of 
bankruptcy  truitee  to  recover  preference  by  aummary  proceeding! 
4id  not  allege  that  respondent's  claim  was  colorable  only,  and  le- 
apondent  objected  to  form  of  proeeedingi,  bankruptcy  eourt  could 
not  determine  matter  except  by  plenary  suit, 

Syl.  e  (Tin,  569).    Bankruptcy  appeal. 

Approved  in  First  Nat.  Bank  ▼.  State  Nat.  Bank,  131  Fed.  432, 
65  C.  C.  A.  414,  where  appeal  has  been  perfected  under  Bankr.  Act, 
I  25a,  from  judgment  allowing  or  rejecting  debt,  district  ceurt  can* 
not  entertain  motion  for  rehearing  pending  appeal. 

Syl.  9  (Vin,  569).     Bankniptey  appeal — Expiration  of  time. 

Approved  in  In  re  Hudson  Clothing  Co.,  140  Fed.  50,  whore  adjv 
dieation  of  bankruptcy,  made  aftei  full  hearing  and  no  appeal  taken, 
rehearing  denied  where  motion  made  after  time  to  appeal  expired. 

23  Wall.  165-181,  23  L.  90,  THE  SEA  QULL. 

Syl.  (Tm,  STO).    Collision — Position  of  lookout. 

Approved  in  The  Tedamore,  137  Fed.  847,  70  C.  C.  A.  342,  ocean 
steamer  having  lookout  in  crow's  nest,  one  hundred  feet  from  sten, 
liable  for  eollision  with  schooner  while  in  Chesapeake  Bay. 

23  Wall.  1S1-24S,  23  L.  161,  THE  COBN-PLANTEB  PATENT. 
(BBOWN  T.  QUILD;   SAME  ▼.  SELBT.) 

Byl.  1   (Vm,  571).     Patents— Withdrawal  of  application. 

Distinguished  in  Uiller  4  England  v.  Walker  etc.  Bin.  Co.,  138 
Fed.  922,  holding  void  Bacon  patent  No.  447,532,  for  tilting  bin,  bin 
having  been  previously  made  and  used  by  another. 

Byl.  5  (Vm,  S72).    Patents— Importing  apeciflcatione  Into  claim. 

Approved  in  Seott  ▼.  fisher  Knitting  Mach.  Co.,  139  Fed.  146, 
bolding  Bellis  patent  No.  561,559,  for  Improvements  in  knitting  ma- 
«talnes  ttot  infringed  by  machine  of  Fisher  patent  No  656,638. 
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28  WaU.  246-321  Not«  od  U.  &  BeporU.  OVO 

8yl.  8  (VIII,  572).    Psteot*— Cloimi  to  pkrtienUr  devlees. 

Approved  in  Bodge  Coal  Storage  Co.  v.  New  Tork  etc.  R.  B.  Co.. 
13B  Fed.  981,  holding  void  Pies  &  Beaumont  patente  Noi.  688,960  and 
6S8,111,  granted  on  divUion  of  same  application  for  improvement 
of  storage  apparatui;  Bnlloek  etc.  Mfg.  Co.  v.  Westinghouas  etc. 
Mfg.  Co.,  129  Fed.  109,  83  C.  C.  A.  607,  making  and  selling  of  aingle 
element  of  patented  combination  with  expectatioa  that  sneh  element 
be  sent  to  foreign  eoantr^r  and  there  used  in  combination  of  other 
elements,  is  not  infringement. 

83  Wall.  246-261,  23  L.  95,  THE  COLLECTOB  v.  BICHABDS. 

Bfl.  I  (Vm,  572).    CuBtonu  duties— Valne  of  foreign  coins. 

Approved  in  Stone  v.  Whitridge,  129  Fed.  37,  64  C.  C,  A.  47,  llne- 
tnation  in  valae  of  foreign  coins  referred  to  in  Tariff  Act  18S4,  {  25, 
means  metallic  and  not  exchange  value. 

23  Wall.  26I-ETS,  23  L.  86,  MASON  t.  GBAHAM. 

Sjl.  2  (Till,  574).    Damages  for  patent  infringement. 

Approved  in  Brinton  v.  Paston,  184  Fed.  61,  67  C.  C.  A.  204,  where 
profit  made  on  patented  part  alone  is  shown,  apart  from  that  made 
«D  whole  machine,  and  that  there  was  no  other  substitute  on  mar- 
ket, patentee  is  entitled  to  recover  profits. 

23  Wall.  289-293,  23  L.   16E,  SANDUBET  ▼.  FIBST  NATIONAIi 
BANE. 
87I.  2  (Vixi,  576).    Be -examination  of  bankniptej  proceeding. 
Approved  in  In  re  Eanfman,  136  Fed.  266,  bankruptcy  court   after 
term  may  amend  discharge,  and-  permit  amendment   of  petition  and 
petition  for  discharge  to  conform  to  amended  discbarge;    In  re  Herr- 
man,  134  Fed.  566,  procesding  against  bankrupt  under  Bankr.   Act, 
1867,  though  pending  at  time  of  application  for  discharge  in  new 
proceedings  under  Bankr.  Act  1898,  is  no  bar  to  discharge  from  debt 
proved  In  former  proceedings,  which  had  been  kept  alive  by  judg- 
ment;  liCighton  ▼.  Kennedy,  129  Fed.  740,  64  C.  C.  A.  265,  arguendo. 

23  Wall.  294-307,  23  L.  156,  GBBGOBT  v.  McVEIGH. 

Syl.  1  (VIII,  577).    Supreme  court — Beview  of  inferior  state  court. 

Cited  in  Eentucky  T.  Powers,  201  V.  S.  88,  50  L.  6S0,  26  Snp.  Ct. 
387,  arguendo. 
23  Wall.  307-321,  23  L.  119,  BLAEE  v.  NATIONAL  BANKS. 

Syl.  1  (VIII,  577).  Construction  of  ambiguous  statute — Legisla- 
tive jonrnals.    . 

Approved  in  Ex  parte  Helton,  117  Ho.  App.  621,  93  8.  W.  91S, 
applying  principle  in  constming  Laws  1905,  pp.  168,  169,  relating  to 
hunting  licenses;  Seonten  t.  Whatcom,  33  Wash.  281,  74  Pac.  392, 
construing  Sess.  Laws  1903,  p.  279,  relating  to  annexation  of  cities. 
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eSl  Notes  on  IT.  8.  Beports.  23  Wall.  321-471 

S3  Wan.  321-33],  S3  L.  143,  SLACK  ».  TUCKEB. 

Syl.  2   (Vm,  578).     Factor  and  broker  diatiaguiBhed. 

Approved  in  Weatern  Express  Co.  v.  United  States,  1*1  Fed.  32, 
where  local  egent  of  ezpreas  eompaDy  in  prohibition  state  took  ar- 
dera  for  beer  which  it  sent  to  breweries  in  another  state,  and  latter 
sent  beer  to  agent,  charging  it  to  express  company,  latter  was  liabla 
to  special  tax  as  dealer  in  malt  liquors  under  Rev.  St.,  J  3244. 

23  Wall.  374-383,  23  L.  47,  8MYTHE  v.  PISKE. 

Syl.  1  (VIII,  581).    EeTenue  lawt  liberally  construed. 

Approved  in  United  States  v.  Beaaly,  2  Alaska,  103,  grand  jury  of 
one  judicial  district  cannot  indict  one  for  crime  committed  in  an- 
other district. 

Syl.  Z  {Vm,  581).    Statntory  c on struetion— Title. 

Approved  in  Carrigan  v.  Stillwell,  SB  Ue.  437,  5S  Atl.  684,  68  L. 
B.  A.  386,  constniing  statote  requiring  fire-escapes  on  all  buildings 
where  business  requires  presence  of  workmen  above  first  floor  aa 
not  applying  to  building  having  restaurant  on  first  floor,  whose 
kitchen  with  three  servants  is  os  sixth. 

Syl.  3  (Vm,  S81).     Contemporaneous  statutory  construction. 

Approved  in  Pitts  v.  Logan  County,  3  Okl.  740,  41  Pac.  501, 
clerks  of  district  courts  of  territorial  courts  being  required  by  fed- 
eral law  to  account  to  United  States  treasurer  for  all  fees  earned 
by  them,  territorial  law  attempting  to  regulate  same  is  void. 

Syl.  4  CTm,  583).    Cnstoms  not  otherwise  provided  for. 

Approved  in  United  States  v.  Boden,  133  Fed.  S40,  constrning  Tariff 
Act  1897,  par.  263,  with  reference  to  classification  of  preserved  pine- 

23  WaU.  416-420,  23  L.  81,  FA8HNACHT  v.  FBANK. 

Syl.  3  (Vm,  585).    Matters  reviewed  on  error  from  state  court. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  491,  where  one  is  ae- 
eused  in  state  court  and  three  convictions  are  reversed  on  appeal, 
and  discrimination  shown  in  selection  of  jnry,  and  nitiogs  on  objec- 
tions to  panel  are  not  subject  to  review  nnder  state  law,  cause  ia  rs- 
movable  under  Bev.  St.,  1  641. 

23  Wall.  466-471,  23  L.  70,  LEWIS  v.  COCKa 

Syl.  2  (Tin,  587).  Equitable  relief  to  owner  not  served. 
Approved  in  Levi  ▼.  Mathews,  145  Fed.  154,  in  action  at  law  in 
federal  court  for  recovery  of  money  due  on  contract,  defense  of 
fraud  in  procurement  of  contract,  is  not  cognisable;  General  Elec 
Co.  T.  Westinghouse  Elec.  ft  Mfg.  Co,,  144  Fed.  466,  refusing  to  re- 
strain violation  of  contract  for  manufacture  and  sale  of  goods  whera 
contract  provided  that  if  either  party  violated  same,  it  should  paj 
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23  WaU.  471-480  HotM  «n  U.  B.  B«poiU  6M 

u  liqnidAted  dkiugea  fiftj  per  cent  of  sale  price  of  goodi;  MntoKl 
Life  Int.  Co.  t.  Bl&ir,  130  Fed.  076,  ininrer  ma^  maintain  suit  to 
eaneel  for  tiaad  policy  pTOTiding  for  Mttlemeut  "by  iaraaiiee  of  an- 
nuity contract  under  which  initallmenta  payable  to  widow,  and  if 
•he  died  before  all  annual  paymenta  made,  remainder  of  initallmenta 
payable  to  children,  though  widow  had  sued  on  policy;  Qlenn  t. 
Weat,  103  Ta.  5E4,  49  8.  E.  672,  holder  of  equitable  title,  out  of  poa- 
•eaalon,  cannot  ine  to  qoiet  title,  one  in  poseeMion  under  tax  deed. 

Equity — Diamiisal  ana  sponte — Lack  of  Jurii- 

Approved  in  Indian  Land  *  Truat  Co.  ▼.  Shoenfelt,  139  Fed.  486,  OS 
C.  C.  A.  196,  denying  equity  jnriadietion  Bingle  treapau  on  farming 
land  where  probable  injury  not  ahowa  to  be  irremediable;  Kane 
V.  Luckman,  131  Fed.  621,  applying  rule  in  enit  for  ipecifle  perform- 
ance of  contract  for  exchange  of  farm  for  cowb. 

Diatinguiahed  in  Southern  Pae.  B.  B.  Co.  v.  United  States,  200  U. 
&  349,  SO  L.  510,  S6  Sup.  Ct.  2H,  afflrming  133  Fed.  655,  66  C.  C.  A.    ' 
681,    where    bill    showi    eaae    of    equitable    cognisance,    objection  'on 
ground  of  adequacy  of  law  remedy,  ia  waived  U  not  taJten  by  plea, 
demurrer  or  answer  at  earliest  opportunity. 

23  Wall.  471-480,  23  L.  71,  QBAND  TOWEB  CO.  *.  PHILLEP8. 

Syl.  1  (VIII,  580).    Sale — Option  to  receive  caih  for  deficiency. 

DiatinguiBhed  in  Davia  v.  Alpha  etc.  Cement  Co.,  134  Fed.  2S2, 
where  contract  for  aale  of  cement  provided  for  payment  of  certain 
•um  per  barrel  for  each  barTel  abort  of  apeeified  number,  aa  liqui- 
dated damagea,  proviaion  waa  binding. 

Syl,  2  (Vm,  589).    Damages— Price  at  place  of  delivery. 

Qualified  in  Indian  Ut.  Jellfco  Coal  Co.  v.  Asheville  lee  ete.  Co., 
131  N.  C.  588,  47  B.  E.  121,  where  contract  to  aell  defendant  from 
plaintiff's  mine,  all  coal  it  may  reqaire  during  specified  period,  is 
broken  because  of  strike  at  plaintiS'a  mine,  latter  not  required  to 
bny  coal  from  other  miners  to  fill  contract. 

Syl.  S  (VIII,  589).    Damages — No  market  at  place  of  delivery. 

Approved  In  Salmon  t.  Helena  Box.  Co.,  147  Fed.  413,  415,  41S, 
determining  meaeure  of  damagea  In  action  by  seller  for  breach  of 
contract  for  aale  of  lumber;  American  Br.  Co.  ▼.  Camden  ete.  By. 
Co.,  133  Fed.  328,  68  C.  C.  A.  131,  where  plaintiff  contracted  to  build 
bridgea  (or  connection  of  extensiona  of  electric  railways  by  certain 
time,  defendant  could,  againat  contract  price,  recoup  intereit  at  legal 
rate  an  money  expended  on  extensiona  from  date  when  bridges  should 
have  been  completed  to  date  of  completion;  Marahall  v.  Clark,  78 
Conn.  11,  00  Atl.  742,  applying  rule  in  aaaeaaing  damages  for  breach 
of  contract  t«  deliver  coal  sold  by   wholesaler  ta  retailer;    National 
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ceS  NoteB  on  U.  &  B«portM.  23  Wall  492-S29 

Coftl  Tftr  Co.  T.  Maiden  ite.  Light  Co.,  189  Uub.  237,  75  N.  E.  620, 
applying  rule  in  tiction  for  breach  of  contract  for  ial«  of  coal  tar, 

23  WaU.  192-503,  23  L.  121,  MOBAN  v.  PEATHEB. 

SjL  1   (Vm,  592).    CoDtraeta — Construction  of  ordinary  words. 

Approved  in  Hampden  Tnut  Co.  v.  Leary,  180,  Ifaai.  581,  72  N.  E. 
89,  construing  word  "may"  In  will  as  meaning  "muat." 

S3  Wall.  518-529,  28  L.  97,  THE  TBEMOLO  PATENT. 

Syl.  1  (Vm,  594).     Amendment  of  bill  after  final  decree. 

Approved  in  Indianapolia  Traction  etc.  Co.  v.  Lawion,  143  Fed.  S38, 
under  Burns'  Ind.  Ann.  St.  1901,  i  394,  relating  to  variance,  charge 
conatruiug  complaint  as  covering  case  made  by  proof,  thongh  erro- 
neous, is  not  prejudicial  error;  Chicago  Motor  Vehicle  Co.  v.  Amer- 
ican Oak  Leather  Co.,  141  Fed.  S20,  upholding  allowance  of  ameod- 
inent  of  petition  in  involnntary  bankruptcy,  so  as  to  allege  specific 
transfera  as  acts  of  bankruptcy  when  referee  so  found,  and  much 
testimony  thereon  taken  without  objection;  Dunn  t.  Mayo  Mills, 
134  Fed.  SOS,  67  C.  C.  A.  450,  upholding  amendment  of  complaint 
in  action  for  balance  due  on  contract,  where  mistake  made  in  copy- 
ing statement  of  claim. 

Syl.  3  (Vm,  595).    Patents — Profits  as  damages  for  infringement. 

Approved  in  Corbin  t.  Tanasig,  137  Fed.  153,  applying  rul»  in  ac- 
tion for  damage!  for  invasion  of  territory  for  which  plaintiff  has 
exclusive  agency  for  sale  of  goods;  Baker  v.  Slack,  130  Fed.  520, 
65  C.  C.  A.  138,  in  determining  profits  made  by  defendant  from 
sale  of  article  in  unfair  trade,  expenses  of  making  sales  must  be 
'   deducted  from   gross  sales. 

Qualified  in  Begis  v.  Jaynes,  191  Mass.  S52,  77  N.  E.  777,  in  de- 
termining profits  made  by  defendants  on  sale  of  trademarked  goods, 
general  expentea  which  were  not  increased  by  handling  unlawfully 
marked  goods  cannot  be  deducted  from  gross  profits. 
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XGI  UNITED  STATES. 

•1  n.  S.  21-27,  23  L.  193,  8EMMES  t.  UNITED  STATES. 

8;L  2  {VIH,  601).    Amendment  of  writ  of  error  by  adding  saal. 

Approved  in  Kipp  v.  Burton,  29  Mont.  102,  101  Am.  St.  Eep.  544, 
T4  Pac.  87,  63  L.  B.  A.  335,  sale  under  execution  defective  for  want 
of  seal  made  prior  to  Act  March  2,  1S99,  p.  145,  )  2,  wai  validated 
thereby  without  amendment  by  conrt.  _ 

»1  U.  a  89-37,  S3  L.  196,  PABMEBS'  ETC.  NAT.  BANK  v.  DBAB 
INO. 

Syl.  1  (Vm,  603).    Neceiiity  for  national  banks  is  for  Congreu^ 

Approved  in  ChriBtopher  v.  Norvell,  201  U.  8.  225,  50  L.  73fl,  2« 
Sop.  Ct.  502,  married  woman  is  liable  to  personal  jndgment  for  ai- 
sessment  M  stockholder  in  national  bank  thoagh  local  law  prohibit! 
married  woman  from  binding  herself  personally. 

Syl.  3  (Vm,  804).    State  cannot  tax  federal  agencies. 

See  101  Am.  St.  Bep.  165,  note. 

6yt.  8  (Vm,  605).    Pnnishment  nnder  ststate  creating  new  of- 

Approved  in  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  IT,  49  L. 
369,  25  Sup.  Ct.  158,  equipment  of  locomotive  and  diner  with  auto- 
matic couplers  of  such  difiFerent  types  that  they  cannot  be  coupled 
to  each  other  automatically  does  not  satisfy  27  Stat.  S31,  c.  196;  Euha 
T.  Kubn,  125  Iowa,  451,  101  N.  W.  152,  Code,  {  3386,  prohibiting 
one  taking  or  causing  another  to  take  life  of  another  from  inheriting 
or  taking  by  will  any  part  of  deceased's  estate,  does  not  prohibit; 
widow  murderiug  husband  from  taking  distributive  share  under 
Code,  5  3366,  as  matter  of  contract;  Casey  v.  St.  Lonia  Transit  Co., 
116  Mo.  App.  255,  91  8.  W.  426,  nnder  Bev.  St.  1S99,  §  2864,  pro< 
viding  for  forfeiture  of  fixed  sum  of  tS,O0O  for  wrongful  death  oc- 
curring through  negligence  of  officers  or  employees  of  corporation, 
complaint  seeking  recovery  of  less  sum,  is  bad;  Esquibel  v.  Chaves, 
12  N.  It.  499,  78  Pac.  Sll,  applying  in  prosecution  nnder  Comii. 
Laws  1897,  {  1033,  pnnishing  circnlation  of  ballot  containing  desig- 
nating device  of  another  party, 

91  V.  8.  37-44,  23  L.  200,  BBOWN  t.  PIPBB. 

Syl.  3  (Till,  606).    Patents — Application  of  old  process. 

Approved  in  Capewell  v.  Goldsmith,  138  Fed.  686,  holding  void  d^- 
well  patent  No.  630,972,  for  stick  pin  retainer. 
[694] 
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<«S  Notea  on  U.  S.  Bepoiti.  91  U.  S.  45-S6 

S7I.  3   (VIII,  flOS).     Patent  infriDgement — Evidence  of  state  of  act. 

Approved  in  Broakfleld  t.  Elmer  Glass  Works,  144  Fed.  419,  in  suit 
<or  infringement,  where  defense  is  noniafringeineDt,  anterior  patents 
can  be  used  only  to  ascertain  prior  act  and  conatitution  of  patent  in 

87I.  5  (VIII,  608).    Judicial  notice — Beferenee  to  seientiflc  books. 

Approved  in  Thomaa  v.  St.  Louis  etc.  B.  Co.,  149  Fed.  754,  Thomas 
patent  No.  570,148,  for  lateral  support  for  sides  and  ends  of  cars,  is 
-void  in  face  for  irant  of  noveltj;  Conderman  v.  Clements,  147  Fed,  917, 
holding  Conderman  patent  No.  669,621,  for  improvement  in  pleasure 
ivheels,  void  for  lack  of  invention;  Baker  v.  Duncombe  Mfg.  Co.,  146 
Fed.  746,  holding  void  Baker  patent  Nos.  726,812,  and  736,346,  for  pro- 
cess of  treating  coffee;  Jackes-Evans  Mfg.  Co.  v.  Hemp,  140  Fed.  255, 
Evans  patent  No.  4S1,8S6,  for  stove-pipe  having  lock  for  ongagiog 
«dges  of  each  joint  is  not  so  lacking  in  invention  as  to  be  de- 
clared void  on  demurrer;  Panri  t.  Battle  Island  Paper  etc.  Co.,  132  Fed. 
-609,  court  referred  to  standard  publications  for  space  of  term  "Cha- 
tnotte"  and  held  valid  Panzl  patent  No.  644,367,  for  composition  for 
lining  vessels  for  storing  corrosive  liquids;  Matter  of  Viemeister,  179 
N.  Y.  241,  103  Am.  St.  Bep.  850,  72  N.  E.  99,  70  L.  B.  A.  796,  uphold- 
ing Laws  1900,  p.  14B4,  J  2,  excluding  unvaccinated  children  from  pub- 
lic schools. 

87I.  6  (Vm,  610).    Judicial  notice  cautiously  exercised. 

Approved  in  UcQiU  v.  Michigan  6.  a  Co.,  144  Fed.  793,  where  work- 
4IUUI  on  steamer,  knowing  that  oil  tank  partially  filled  with  oil,  leaving 
large  air  space  above  oil,  drilled  bole  through  top  of  tank  b;  ligbt  of 
-candle,  which  caused  explosion,  knowledge  that  space  above  oil  was 
filled  with  explosive  gas  not  imputed  to  him. 

SjL  8  (VIII,  611).    Patent  for  preserving  fish— Want  of  nweltj. 

Approved  in  Voightmann  v.  Weis  etc.  Cornice  Co.,  148  Fed.  853,  hola* 
ing  void  Voightmann  patent  No.  600,186,  for  automatically  closing  fire- 
proof windows;  Fitzgerald  Meat  Tree  Co.  v.  Morris,  142  Fed.  765,  hold- 
ing void  Oehmen  patent  No.  688,671,  for  moat  tree. 

Kl  U.  8.  45-56.  23  L.  203,  UPTON  v.  TBIBILCOCK. 

Syl.  6  (VIII,  616).    Corporations — Marking  stock  nonassessable. 

Approved  in  In  re  Bemington  etc.  Motor  Co.,  139  Fed.  776,  under 
N.  J.  Laws  1896,  c.  185,  S  49,  stockholders  receiving  stock  in  payment 
for  property  at  agreed  price  leas  than  par  are  assessable  for  benefit 
'  «f  creditors  by  bankruptcy  court  though  stock  purported  to  be  fully  paid 
up  and  nonassessable  and  property  paid  was  of  greater  aetnal  valu* 
-than  stock. 

Syl.   9   (VHI,  617).     Contracts — Omission  to  read  before  signing. 

Approvisd  in  Bumes  v.  Burnes,  132  Fed.  493,  family  settlement  with 
•Hpeet  to  division  of  estate  not  set  aside  because  one  of  parties  thereto 
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signed  withont  raading  it;  Colonial  etc.  Mtg.  Co.  t.  Jeter,  71  Ark.  18S, 
71  8.  W.  947,  applying  rale  in  action  against  leaace  on  rent  notes;  di* 
aenting  opinion  in  Owaltnej  v.  Provident  Sav.  Life  Araur.  Soe.,  134  N. 
C.  S.60,  47  8.  G.  IE5,  majority  holding  one  aning  for  reeoverj  of 
premiuma  paid  on  life  poliej,  on  ground  that  be  wai,  bj  miarepresenta- 
tions  of  agent  indoeed  to  accept  policy  difFarent  from  tbat  agreed  on, 
maj  ttetitj  aa  to  agreement  witli  agent. 

Diatinguiahed  in  New  Omaha  etc.  Light  Co.  t.  Bombald,  68  Neb.  6b, 
93  N.  W.  972,  one  to  whom  receipt  in  full  settlement  of  all  damagsa, 
baa  been,  in  order  to  proeurs  hia  signature,  misread  so  as  to  causa  him 
to  believe  it  is  settlement  of  certain  expenses  onlj,  may  dispute  its 
faliditj  though  he  signed   without   reading  it. 

Syl.  10   (Vm,  617).     Contracts — Besciaaion — Uisrepreeentationa  as 

Approved  in  Bnrk  v.  Johnson,  146  Fed.  214,  where  defendant  as- 
signed right  to  organize  burial  aoeietici  according  to  eopTrigbted  plan 
In  several  statea,  miarepreaentRtioDi  bj  defendant  as  to  his  rights 
under  copyright  are  not  ground  for  cancellation  of  contract. 

Syl.   IS   (Vm,  618).    Lack  of  contradiction  makes  law  question. 

Approved  in  Burk  v.  Johnaon,  146  Fed.  216,  where  defendant,  under 
miarepreaentations  as  to  rights  under  copyright,  sold  right  to  uae  copy- 
righted plan  for  establishment  of  burial  locietiee,  failure  of  complaint 
to  ascertain  righta  during  two  months  in  which  contract  remained  in 
escrow  barred  right  to  reaeind  for  misrepresentations;  Eiinber  v.  Tonng, 
137  Fed.  749,  70  C.  C.  A.  178,  construing  allegatiooa  in  complaint  for 
Ueceit  in  sale  of  bonds,  that  defendant  represented  knew  bonds  were- 
good  and  would  be  paid;  Greer  Co.  v.  Texas,  197  U.  S.  241,  49  L.  738, 
25   Sap.   Ct.   437,   arguendo. 

fll  U.  8.  56-64,  23  L.  220,  8ANQEB  v.  UPTON. 

Syl.  3  (VIII,  621).     Bankruptcy — Ordering  unpaid  balance  on  stock. 

Approved  in  Smathers  v.  Bank,  135  N.  C.  417,  47  8.  E.  S96,  wher* 
creditor's  bill  haa  been  brought  and  receiver  appointed,  it  ia  better  prac- 
tice to  enforce  atockbolder's  liability  in  such  suit  instead  of  by  aub- 
■equeut  action  by  receiver. 

Syl.  4  (VIII,  621).  Stockbolder'a  right  to  ^eetion  corporation's 
bankraptcy  decree. 

Approved  in  Bennett  v.  Thorne,  3B  Wash.  270,  78  Pac.  942,  68  L.  E. 
fA.  113,  under  Const.,  art.  12,  {  11,  impoeing  personal  liability  on  atoek- 
*"  holders  of  banking  corporation  for  its  debts,  action  against  stockholders  ' 
accrues  on  insolvency  of  bank. 

Syl.  10  (Vm,  623).    Corporations— Capital  stock  is  fund  for  debts. 

Approved  in  Tait  v.  Pigott,  32  Wash.  348,  73  Pac.  36S,  complaint  by 
«OTporation 's  receiver  alleging  that  defendant  sold  his  stock  to  cor- 
poration and  received  certain  sum  oat  of  company's  assets  therefor,  and 


sdbvGoOgIc 


<»T  NotM  OD  n.  &  BepoTtB.  91  TT.  B.  65-91 

that  corporation  therebj  attempted  to  reduce  capital  stock  and  that  it 
was  inaalvent,  is  BoAcient  to  recover  amount  paid. 

SjL  12   (Tin,  825).     CorporatiooB— Creditor 's  lien  on  capital  stock. 

Approved  in  Jahn  y.  Champa^e  Lumber  Co.,  147  Fed.  033,  creditors' 
bill  against  stockholders  of  dissolved  corporation  seeking  to  hold  them 
as  trustees  of  property  which  the;  have  divided  among  themselvea  t* 
defraud  creditors  and  seeking  accounting  as  to  nnpaid  Bubaeriptiona, 
is  not  multifarious;  Gaston  Nat.  Bank  v.  American  Brick  etc.  Cb.,  69 
K,  J.  Eq.  334,  335,  00  Atl.  58,  bona  fide  purchasers  of  stock  reeiting 
it  is  fullj  paid  up  not  bound  to  ereditora  on  eontraet  of  original  snb- 
•eriber   to   pay  par, 

Syl.  18   (VIII,  828).     Implied  agreement  to  pay  for  stock  in  falL 

Approved  ia  In  ra  Remington  etc.  Motor  Co.,  13B  Ted.  770,  under 
N.  J.  Laws  1S9C,  e.  185,  )  49,  stockholders  receiving  stock  in  payment 
for  property  at  agreed  price  lees  than  par,  are  assessable  for  benefit  of 
creditors  by  bankruptcy  court  though  stock  purported  to  be  fully  paid 
up  and  nonasseesable,  and  property  paid  was  of  greater  actual  value 
than  stock, 

81  V.  B.  65-78,  23  L.  384,  WEB8TEB  v.  XTPTON. 

SyL  2  (VIII,  G30).     Capital  stock  is  trust  fund  for  creditors. 

Approved  in  Vaughn  v.  Alabama  Nat.  Bank,  143  Ala.  578,  42  So.  Oi^ 
stockholder  pnrebasing  stock  at  less  than  par  is  liable  to  corporate  cred- 
itors for  difference  between  purchase  price  and  par  value. 

Syl.  13  (VIII,  033).    Assignee  of  nonasaeBsable  stock  liable  for  calls. 

Approved  in  In  le  Remington  etc  Motor  Co.,  139  Fed.  776,  under 
N.  J.  Laws  1898,  e.  185,  I  49,  stockholders  receiving  stock  in  payment 
for  property  at  agreed  price  less  than  par,  are  assessable  for  benefit  of 
creditors  by  bankruptcy  court  though  stock  purported  to  be  fully  paid 
up  and  nonaasesaable,  and  property  was  of  greater  actual  valne  than 
stock;  People's  Home  Sav.  Bank  v.  Sadler,  1  Cal.  App.  195,  SI  Pac. 
1031,  where  certificates  transferred  to  defendant  recited  that  they  were 
only  one-third  paid,  and  also  contained  by-law  that  balance  subject  to 
call  of  directors,  defendant  assumed  liability  of  assignors  to  corpora- 
tion. 

Bl  U.  8.  72-91,  S3  L.  224,  UNITED  STATES  v.  UNION  PACIFIC  B.  B. 

Syl.  3   (Vni,  834).     Statutes—Intent  gleaned  from  words. 

Approved  in  Hartford  Fire  Ins.  Co.  v.  State,  76  Ark.  309,  89  S.  W. 
44,  under  act  Jan.  23,  1905,  foreign  insurance  company  which  belonged 
to  pool  to  fix  insarmnee  rates  for  places  other  than  in  Arkansas,  is  pro- 
hibited from  doing  business  here;  McDonald  v.  Doust,  11  Idaho,  40,  81 
Pac.  69,  holding  void  act  of  Feb.  28,  1905,  as  attempting  to  abolieb 
an  organiied  county;  State  v.  Eelly,  71  Kan.  821,  81  Pac.  453,  Laws 
1905,  p.  783,  is  void,  as  appropriating  monoy  for  works  of  internal 
improvement;  Funkbouser  v.  Spahr,  102  Va.  312,  46  8.  E.  380,  nndei 
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Syl.   7   (Vin,  aae).     Statotoiy  conBtrnetion— TitiB  of  act. 

Approved  in  Lederer  A  Stntuai  t.  Coloniftl  Invat.  Co.,  130  Iowa,  158, 
106  N.  W.  35S,  under  Code  aeetionB  relatiiig  to  partr-wslls  owueT  of 
part^'WaU  cannot  extend  beama  of  hia  building  bejond  center  of  nail 


S7L  8  (VIII,  638).    Rights  of  indoraer  of  biU  of  lading. 

See  105  Am.  St.  Bep.  366,  note. 

8j1.  9   (Vni,  638).    NegotiabilJtr  of  bill  of  lading. 

See  lOS  Am.  St.  Rep.  338,  note. 

Sj],  10  (Vni,  638).    Deliveiy  of  gooda  on  paTnient  on  draft 

See  105  Am.  St.  Bep.  374,  note. 
81  U.  a.  114-121,  23  L.  235,  SAWYER  v.  TDRPIN. 

Sfl.  3  (Till,  640).     Bill  of  sale  given  aa  aeeuritj  for  debt. 

Approved  in  Tatman  t,  Hnmphre?,  184  Maaa.  302.  100  Am.  St.  Bep. 
56S,  08  N.  E.  845,  63  L.  B.  A.  738,  in  caae  of  preference  by  way  of 
nnrecorded  chattel  mortgage,  transfer  dates  from  acquisition  of  property 
under  mortgage. 

Syl.  5  (Vm,  641).    Bankruptcy — Bill  of  sale  given  aa  aecurity. 

Approved  in  Humphrey  v.  Tatman,  198  U.  S.  94,  49  L.  958,  25  Sup. 
Gt.  S67,  taking  possession  of  mortgaged  property  under  unrecorded  chat> 
tel  mortgage,  is  not  voidable  prefereoco  though  posaession  taken  within 
four  months  of  bankruptcy,  if  possession  ao  acquired  ia  good  aa  againn 
tniBlee  nnder  atate  law;  Ludvigh  *.  TJmatadter,  148  Fed.  3S1,  whera 
bankrupt  and  another  bought  two  lots  in  common  and  later  formed  part- 
nership aa  contractoin  but  were  unaucccBsful,  and  partiea  built  two 
houses  on  lots,  and  deeded  one  lot  each  to  respective  wives,  houses  being 
built  partly  with  firm  funda  and  partly  with  individual  funds,  bank- 
rupt's trustee  bad  no  claim  on  lot  conveyed  to  other  partner's  wife; 
In  re  Cutting,  145  Fed,  389,  ebattel  mortgage  to  secure  antecedent 
-debt  in  renewal  of  prior  mortgage,  is  not  preference  constituting  act 
of  bankruptcy,  though  additional  property  included,  where  mortgagor  re- 
ceives further  present  security;  Stewart  v.  Hoffman,  31  Mont.  191,  193, 
81  Pac.  3,  4,  where  principal  gave  surety  right  to  take  posseasion  of 
certain  personalty  to  be  sold  and  proceeds  applied  to  debt,  but  instru- 
ment not  formally  executed,  and  within  four  montha  of  bankruptcy 
chattel  mortgage  on  same  property  given  sarety,  mortgage  not  prefer- 
ence; CbrUt  v.  Zefaner,  212  Pa.  St.  192,  61  Atl.  823,  where  biU  of  Mh 
to  secure  money  loaned  and  to  be  advanced,  giveb,  but  possession  not 
taken,  but  later  within  four  months  of  vendee's  bankruptcy,  bill  of  aala 
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Indoreed  to  iliow  ttiat  loan  still  due  and  posieBsioii  givsn  vendor,  tbere 

Diatin^isbed  in  In  re  Koel,  137  Fed.  TOO,  702,  nnder  Md.  Gen.  Lana, 
art.  21,  il  13'IS,  requiring  mortgages  to  be  recorded  within  six  months 
where  renewal  mortgage  and  original  were  not  so  recorded,  last  one, 
though  recorded  later,  ia  void  at  to  creditor's  and  mortgagor's  bank- 
ruptcj  trustee. 

91  U.  8.  122-137,  23  L.  258,  JACKSON  w.  JACKSON. 

Sjl.  S  (Tin,  S42).    TruHta — Husband's  purchase  in  wife's  name. 

Approved  in  Id  re  Poss,  147  Fed.  792,  where  husband  when  (ree  from 
debt  paid  consideration  for  land  which  was  convened  to  wife,  presump- 
tion is  that  voluntarj  settlement  upon  her  was  intended;  Savage  v. 
Savage,  141  Fed.  3S0,  deed  of  gift  by  husband  to  wife  at  time  when 
he  was  not  indebted,  and  which  was  duly  recorded,  is  valid  as  against 
his  inbseqnent  creditors  in  bankmptej. 


8j1.  1  (Tin,  642).    Bill  of  exceptions — Depositions  in  transcript. 

Approved  in  United  States  v.  Choctaw  etc.  B.  B.  Co.,  3  Okl.  465,  41 
Pac.  730,  following  rule;  Metropolitan  K.  E.  Co.  v.  Macfarlaud,  195 
IT.  S.  330,  49  L.  223,  25  Sup.  Ct.  28,  errors  in  refusing  requested  in- 
etructions  or  refusing  to  set  aside  assessment  in  condemnation  proceed- 
ings, not  considered  on  writ  of  error,  in  absence  of  properl]'  nutbenti- 
.  cated  bill  of  eiceptions,  though  transcript  contains  purported  instruc- 
tions refused  and  other  papers. 

91  U.  S.  143149,  23  L.  265,  ATHEBTON  v.  FOWLEB. 

Syl.  6  (VIII,  645).     Writ  of  error  to  what  court  directed. 

Approved  in  Kentuckj  v.  Powers,  139  Fed.  490,  criminal  prosecutton 
is  removable  where  conviction  reversed  three  times  by  state  court  and 
accused  discriminated  in  selection  of  jury  and  under  state  law  rulings 
with  respect  to  juries  are  not  reviewable. 

91  U.  8.  149-150,  23  L.  267,  EOEMEB  y,  SIMON. 

8yl.  1  (Vni,  645).    Eahearing  below  after  appeal  in  equity. 

Approved  in  Strand  t.  Griffith,  135  Fed.  741,  circuit  court  of  appeals 
eannot  dismiss  appeal  on  motion  of  appcllant^and  remand  cause  with 
directions  to  permit  amendment  of  pleading  on  showing  that  facts  in- 
advertently omitted  therefrom  which  was  not  known  till  after  appeal 

91  U.  S.  150159,  23  L.  267,  E0BEBT8  v.  BYEE. 

Syl.  1  (Tin,  646).    New  use  for  old  machine  not  IsTcntioD. 

Approved  in  81oan  Filter  Co.  v.  Portland  Gold  Min.  Co.,  139  Fed.  28, 
holding  void  Sloan  patent  No.  SS7,S74,  for  barrel  filter  for  use  in  &ltat- 
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lag  precious  metal  BoIutioQB;  Uallon  t.  Qregg,  137  Fed.  77,  09  C.  C.  A. 
48,  uphaldiDg  Mallon  patent  No.  SS3,408,  for  antomatie  mechmniam  for 
anloading  and  feeding  aogsr  eaa«, 

Bjl.  3  (Vin,  647).     Extended  application  of  old  tbonght  not  in- 

Approveil  in  Voishtmann  t.  Weia  ete.  Cornice  Co.,  14B  Fed.  853, 
holding  void  Voightnianu  patent  No.  600,186,  for  antomatieallj  closing 
flre'proof  windowi.  . 

gi  V.  a.  160-171,  £3  L.  ZTl,  HALL  t.  LANNIKO. 

Sjl.  1  (Vni,  648).    Juiisdietion  of  foreign  eonrt  open  to  inqniry. 

Approved  in  National  Exehange  Bank  t.  Wiley,  185  XT.  8.  270,  4» 
L.  190,  25  Sup.  Ct.  70,  judgment  taken  nnder  warrant  of  attorney 
annexed  to  note,  authorizing  confeMion  of  judgment  in  favor  of  holder, 
is  collaterally  attackable  where  party  in  whose  favor  it  was  rendered 
is  not  owner  of  note;  King  v.  Davis,  137  Fed.  S27,  federal  eonrt  cannot 
.vacate  its  judgment  of  former  terms  founded  on  false  but  apparently 
valid  return  of  service  of  process;  Cnykendall  v.  Doe,  129  Iowa,  457, 
105  N.  W.  700,  applying  rule  to  judgment  confessed  under  power  of 
attorney. 

8yl.  8  (Vm,  649).    Personal  liability  of  nonresident  partner. 

See  103  Am.  St.  Bep.  312,  note. 

8yl.  11  (VllI,  650).    Partner*!  eoDtraets  after  dissolution  of  Arm. 

Approved  in  People's  National  Bank  v.  Wilcox,  136  Mich.  578,  100 
N.  W.  28,  where  mortgage  is  executed  by  survivor  on  firm  property, 
to  raise  funds  to  pay  firm  debts,  mortgagees  have  first  lien  on  firm 
property  as  against  personal  creditors  of  surviving  partner.  * 

91  V.  a.  171199,  23  L.  275,  SEW  ALL  v.  JONES. 

Syl.  3  (VIII,  650).    Infringing  device  need  achieve  as  good  result. 

Approved  in  Begina  Co.  v.  New  Century  Music  Box  Co.,  I3S  Fed. 
909,  holding  void  Brachhausen  ft  Beissner  patent  No.  500,371,  for 
music  box;  Lourie  Imp.  Co.  v.  Lenhart,  130  Fed.  129,  64  C.  C.  A.  456, 
holding  Lenhart  patent  No.  415,542,  for  attachment  to  breaking  plows 
infringed  by  adjustable  sliding  plate  attached  by  bolt  and  slot  in 
plate  to  inner  side  of  clip  on  side  of  plow. 

91  U.  S.  200-20«,  23  U  299,  THE  FREE  STATE, 

Syl.  3  (Vm,  653).    Collision— Departure  from  navigation  rules. 
Approved  in  Lake  Erie  Transp.  Co.  v.  Qilehrist  Transp.  Co.,  142  Fed. 
95,  applying  principle  where  one  of  two  vessels  violated  passing  agree- 
ment as  to  crossing  courses. 

01  U.  S.  206-208,  23  L.  302,  MITCHELL  v.  BOABD  OF  C0MMB8. 

Syl.  2  (Vm,  652).    Bestraining  tax — Change  to  evade  tax. 

Approved  in  Sisler  v.  Foster,  78  Ohio  St.  447,  74  N.  E.  642,  applying 
rule  where  legal  title  to  property  put  in  name  of  another  by  deed  of 
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tnut;  dlsaeoting  opiDion  in  Uonahan  v.  Monahan,  77  Vt.  194,  58  Atl. 
17S,  70  L.  B.  A.  935,  majarity  holding  complainant  seeking  to  iiapr«S9 
BecnritieB  with  trust,  and  alleging  they  were  taken  in  defendant '■ 
name  witbont  bia  knowledge,  not  denied  relief  because  of  fraudulent 
puTpOB«  to  avoid  taxation  by  placing  securities  in  defendant's  name, 

91  n.  8.  208-224,  23  L.  802,  THE  SUNNYSIDE. 

Sjl.  6  (VIII,  fl53).    Collision — Errors  of  one  vessel  as  excuse. 

Approved  in  Tbe  City  of  Portsmontb,  143  Fed.  ^59,  where  ferryboat 
cotlides  with  barge  which  hikd  previously  gone  adrift  and  been  picked 
up  by  tng  and  was  in  tow  at  time  of  collision,  question  of  fault  in 
allowing  barge  to  drift  is  immateriaL 

Syl.  9  (Vm,  654).    Collision  without  fault— Damage*. 

Approved  in  The  Jomna,  149  Fed.  173,  exonerating  all  veBsels  for 
aeries  of  collisions  following  parting  of  tug's  hawser. 

87L  11  CVIII,  654).     Collision — Vigilance  and  experience  of  lookout. 

Approved  in  The  Vedamore,  137  Fed.  847,  70  C.  C.  A.  342,  large 
steamer  navigating  Chesapeake  Bay  on  foggy  night  with  lookout  one 
hundred  feet  from  stem  in  fault  for  collision  with  schooner  whose  fog 
signal  though  regularly  sounded  not  heard  by  lookout  till  too  late. 

91  IT.  a  225-238,  23  L.  308,  POLLABD  v.  LYOH. 

Syl.  1  (Vm,  655).    Slandei^-Words  actionable  per  se. 

Approved  in  McDonald  v.  Nngent,  122  Iowa,  653,  98  K.  W.  507, 
words  charging  another  with  being  afflicted  with  venereal  disease  are 
slanderous  per  se  and  proof  of  their  utterance  establishes  malice  with- 
out other  evidence. 

Syl.  8  (Vm,  6Sfl).    Words  not  actionable  per  se — Special  damages. 

Approved  in  Victor  Safe  etc.  Co.  v.  Deright,  147  Fed.  213,  language 
in  letter  by  competitor  in  disparagement  of  plaintiff's  goods  not 
actionable  in  absence  of  special  damages. 

91  U.  &  238-246,  23  L.  314,  MUTUAL  BEN.  LIFE  INS.  CO.  ▼.  TIS- 
DALB. 
SyL  8  (Vm,  857).    Conclusiveness  of  grant  of  administration. 
Approved  in  PhUlp  v.  Heraty,  135  Mich.  455,  100  N.  W.  187,  grant 
of  administration  to  alleged  widow,  is  not  conclusive  as  to  widow- 
hood whicb  may  be  collaterally  attacked  by  one  who  took  no  part 
in  administration  proceedinga;   Boehme  v.   Sovereign  Camp,  W.  0. 
W.,  98  Tex.  379,  380,  84  S.  W.  424,  where  action  on  life  policy  de- 
pended on  ground  of  suicide,  finding  at  inquest,  is  not  admissible. 

91  U.  S.  252-254,  23  L.  3S0,  WBIOHT  v.  TIBBITT8. 

SyL  2  (Vm,  659).    Contingent  contract  for  presentation  of  claim. 

Approved  in  Nntt  v.  Ennt,  200  U.  S.  21,  50  L.  363,  26  Sup.  Ct. 
816,  illegality  of  danse  in  eontract  for  prosecution  of  claim  against 
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goverDDieiit  making  pajment  of  corapeuMtion  lien  on  claim,  does  not 
avoid  part  of  contract  providing  for  eompeoBstion ;  Field  v.  Saminis, 
12  N.  M.  48,  73  Pac.  6S1,  gamiabee'i  liAbilitr  to  principal  debtor 
ia  nieaaare  of  liabilitj  to  creditor. 

91  U.  8.  257-267,  23  L.  321,  McMTTEBAy  y.  BHOWK 

S7I.  4  (Vm,  611).     Mechanics'  lien  arise  b;  opcrstion  of  law. 
Approved  in  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  S.  S50, 

48  h.  788,  84  Sap.  Ct.  076,  upholding  Ohio  Bev.  Stat.,  {$  3184-3135a, 
giving  mechanic's  lien. 

91  U.  8.  270-274,  23  L.  346,  MOOBE  v.  UNITED  STATES. 

S7I.  2  (Vm,  662),    Common  law— Use  in  construing  constitution. 

Approved  in  Sonth  Carolina  v.  United  States,  199  U.  S.  450,  50  L. 
265,  26  Sup.  Ct.  110,  United  States  may  exact  revenue  license  from 
dispensing  agent  of  state  which  has  taken  charge  of  liquor  business; 
Kepner  v.  United  States,  19S  U.  S.  126,  49  L.  123,  84  Sup.  Ct.  797, 
right  of  government  appeal  for  acquittal  in  Philippine  court  of  first 
instance,  was  taken  away  hj  32  Stat.  691,  e.  1306,  for  temporary 
government  of  Philippines;    Schick  v.  United   States,   19S   U.   8.   69, 

49  L.  102,  24  Sup.  Ct.  826,  one  prosecuted  by  infonnation  in  federal 
eourt  for  violation  of  Oleomargarine  Act  of  1886,  t  11,  may  waive  jury. 

S7I.  4  CVIII,  662).     Comparison  of  band  writings. 

Approved  in  Castor  v.  Bernstein,  2  Cal.  App.  706,  84  Pac.  245, 
where  assignment  to  plaintiff  of  claim  sued  on  offered  in  evidence, 
release  may  be  offered  for  comparison  with  assignor's  signature  on 
assignment,  without  further  proof. 

91  U.  8.  275-283,  23  L.  347,  WELTON  v.  MIS80UBL 

8yl.  1  (Vin,  663).    State  occupation  tax. 

Approved  in  In  re  Sydow,  4  Aris.  210,  211,  36  Pac.  216,  upholding 
Bev.  St.,  tit.  42,  par.  2239,  §  B,  as  amended  in  1893,  imposing  licenee 
tax  on  dealers  in  merchandise  excepting  local  farm  products  when 
■old  by  producer;  Adams  v.  Migsiaaippi  Lumber  Co.,  84  Uiss.  2S,  36 
So.  69,  holding  void  Acts  1900,  p.  44,  §  8,  imposing  privilege  tax  on 
land,  timber  mill  companies,  and  exempting  sawmill  operators  do  not 
ship  out  of  state. 

DistingoiBbed  in  8Ute  v.  Whitcour,  122  Wis.  116,  99  N.  W.  469, 
holding  void  Bev.  St.  189S,  §  1570,  as  amended  in  1901,  imposing 
liceoBB  tax  on  peddlers,  and  exempting  certain  specified  classes. 

Syl.  2  (Vni,  663).    Occupation  tax  is  tax  on  goods. 

Approved  in  Kehrer  v.  Stewart,  197  U.  8.  65,  49  L.  666,  25  Sup.  Ct. 
403,  upholding  Georgia  act  of  1900,  taxing  resident  agents  of  non- 
resident meat  packers;  Bacon  v.  Locke,  42  Wash.  220,  33  Pae.  722, 
holding  void  Laws  1905,  pp.  372,  373,  imposing  license  te=  on  persons 
selling  goods  by  sample  after  shipment  into  state. 
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8y\.  4  (VHI,  664).    Cougresi  regulatea  commerce. 

Approved  in  Howard  v.  Illinoia  C.  B.  Co.,  14S  Fed.  999,  holding  void 

M  Stat.  232,  t.  3073,  making  inUratat«  carrieTS  liable  for  negligence 

leaulting  in  injury  to  emplojeei. 

8jL  0  (VIII,  665).    Commerce  inelndes  what. 

Approved  in  Brooks  v.  Soathera  Fac.  Co.,  148  Fed.  991,  and  Howard 
T.  Illinois  C.  B.  Co.,  14S  Fed.  1000,  both  holdiog  void  34  Stat.  232,  c. 
3073,  making  interstate  carriers  liable  for  negligence  resulting  in  in- 
jury to  employees. 

Distinguished  in  diMeoting  opinion  In  Northern  Seearities  Co.  t. 
United  States,  193  U.  8.  392,  48  L.  723,  24  Sup.  Ct.  436,  majority 
holding  combination  of  stockholders  in  two  competing  interstate  rail- 
ways to  form  stock-holding  company  to  acquire  controlling  interest  in 
each  railway  in  exchange  for  its  own  stock  violates  anti'tmst  act  of 
1890. 

Syl.  S  CVIH,  666).    Uniform  regulation  of  interstate  commerce. 

Approved  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  8SS,  Laws  Wis. 
8p.  Sesa.  1905,  p.  IB,  c.  12,  providing  for  inspection  and  grading  of 
grain  at  Superior,  is  void  as  to  interstate  shipments;  Ex  parte  Deeds, 
75  Arfc.  545,  87  8.  W.  1031,  holding  void  Kirby 's  Digest,  %  6886,  im- 
posing tax  on  peddlers,  but  exempting  resident  merchants;  Common- 
wealth V.  Caldwell,  190  Mass.  356,  76  N.  E.  955,  Bev.  Laws,  e.  65,  gS 
15,  16,  permitting  sale  by  peddlers  of  Bgricultural  products  of  United 
States  without  license,  but  forbidding  unlicensed  sales  of  such  products 
of  foreign  countries,  ia  void;  Bacon  v.  Locke,  4S  Wash.  217,  83  Fac. 
721,  holding  void  Laws  1905,  pp.  372,  373,  imposing  license  tax  on 
persona  selling  goods  by  sample  after  shipment  into  state. 

Syl.  10  (VIII,  668).    When  congressional  protection  of  interstate 


Approved  in  Globe  Elevator  Co.  t.  Andrew,  144  Fed.  882,  Laws 
Wis.  Sp.  Sees.  1905,  p.  19,  C  12,  providing  for  inspection  and  grading 
of  grain  at  Superior,  is  void  as  to  interstate  sbipmonts;  Commonwealth 
V.  Caldwell,  190  Mass.  357,  76  N.  E,  955,  Bev.  Laws,  e.  65,  §§  15,  16, 
permitting  sale  by  peddlers  of  Bgricultural  products  of  United  States 
without  license,  but  forbidding  unlicensed  sales  of  such  products  of 
foreign  countries,  is  void;  Golf  etc.  By.  Co.  v.  State,  97  Tex.  286, 
78  8.  W.  499,  determining  that  shipment  of  grain  lost  interstate 
character  where  shipment  not  continuous;  Standard  Oil  Co.  v.  Fred- 
ericksburg, 10  Va.  88,  2  S.  E.  819,  corporation  selling  oil  which  it 
brings  from  foreign  state  and  mingles  with  general  mass  of  property 
in  state,  ia  subject  to  city  license  tax. 

Distinguished  in  American  Steel  etc.  Co.  v.  Speed,  110  Tenn.  46,  100 
Am.  St.  Bep.  814,  75  S.  W.  1042,  where  foreign  corporation  shipped 
goods  in  original  package  to  local  agent  and  delivered  in  that  form 
to  customers,  ninety  per  cent  of  goods  going  to  jobbers  outside  of 
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8yl.  11  (Tm,  M9).    IntewUtB  eommeree — ^laaetion  by  Con^aw. 

Approved  in  Hart  t.  State,  100  Md.  607,  60  AtL  460,  aeti  1904,  p. 
186,  requiring  earrien  to  provide  separate  eoachaa  for  negroes  and 
wbitei,  and  making  it  an  offense  to  refuse  to  oecnpj  eat  to  which 
passenger  is  assigned,  is  void  as  to  interstate  passengers. 

ByL  IE  (Vm,  S71),     License  tax  on  peddlers  of  foreign  goods. 

Approved  in  Kirven  v.  Virginia-Carolina  Chemical  Co.,  145  Fed. 
E93,  where  foreign  corporation  sold  goods  to  resident  of  state  on 
order  taken  subject  to  its  approval  by  local  agent  who  took  note 
payable  in  snch  state,  it  may  sue  on  note  though  at  time  of  taking 
it,  it  had  not  compiled  with  stats  law  authorizing  it  to  do  busiBOSS 
in  state;  In  re  Sydow,  4  Aria.  210,  3S  Pae.  E15,  upholding  Bev.  St, 
tit.  42,  par,  2237,  |  9,  as  amended  in  1893,  imposing  license  tax  on 
dealers  in  merchandise  excepting  local  farm  products  when  sold  by  pro- 

91  IT.  8.  291-294,  28  L.  352,  F0B8YTHE  v.  KIMBALL. 

Syl.  1  (Vm,  673).  Notes — Parol  evidence  of  eontemporaneoua 
agreement. 

Approved  in  Earle  ▼.  FnOf,  130  Fed.  470,  parol  agreement  by  bank 
made  at  time  of  delivery  of  aeeommodation  note  and  its  discount  by 
bank  that  it  wonld  not  look  to  maker  for  payment,  ii  no  defense  to 
action  on  note;  Bank  v.  Hoore,  13S  N.  C.  532,  51  S.  E.  SO,  in  action 
by  bank  receiver  on  note,  defendant  cannot  set  up  aa  defense  agree- 
ment that  he  should  not  be  liable  on  note. 

91  n.  a  294-303,  23  L.  368,  DOW  v.  HUMBERT. 

Syl.  4  (Tin,  674).    Damages  are  compensation  for  injury. 

Approved  In  Mutual  Life  Assn.  v.  Ferrenbach,  144  Fed.  343,  wher* 
life  policy  wrongfully  canceled  for  nonpayment  of  premiums  which 
were  in  form  of  assessmenti,  and  pending  suit  insured  died,  damages 
are  amoont  of  policy,  less  cost  of  carrying  it  to  maturity. 

91  U.  8.  308-316,  23  L.  3B2,  HOOVEB  v.  WISE. 

Syl.  1  (Vm,  67).     Agent's  knowledge  is  principal's. 

Approved  in  Orier  v.  Tucker,  ISO  Fed.  664,  where  grocer  bad  ceased 
to  sell  oleoma^arine,  but  tor  accommodation  of  two  customers  sent 
orders  in  their  names  to  manufacturer  who  sent  goods  to  local  branch, 
bill  to  customers  and  branch  left  packages  at  grocers  for  delivery 
to  customers  with  other  groceries,  grocer  not  liable  to  tax  as  whole- 
saler under  oleomargarine  act. 

Syl.  4  (Tin,  675).    Principal  liable  tor  agent's  fraud. 

Approved  in  Kill  v.  Trenchard,  142  Fed.  22,  holding  principal  llabls 
for  misrefresentBtions  of  agent  in  sale  ef  timber  where  agent  mia- 
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Kl  V.  8.  330-340,  23  L.  421,  SHEPLEY  v.  COWAN. 

S7I.  4  (VIU,  678).    Belation  back  of  Iftod  patenta. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  8.  335, 
SO  L.  505,  20  8iip.  Ct.  2S2,  purchaBer  from  patentee  without  notice 
tt  eutryman'i  fraud  ii  bona  fide  purcbaeer  witbin  Comp.  St.  1901, 
p.  1545,  though  he  acquired  interest  in  land  under  contract  for  standicg 
timber  before  patent  iaaaed;  Tinted  States  v.  Anderson,  194  U.  8. 
399,  400,  4S  L.  1039,  24  8up.  Ct.  716,  government  cannot  retain,  as 
against  grantees  of  inderanitj  lands,  manej  collected  for  wrongful 
removal  of  stone  during  period  between  selection  and  approval  of 
■election;  Miocene  Ditch  Co.  v.  Jacobsen,  146  Fed.  6S3,  whore  com- 
plainant appropriated  water  rights  and  began  construction  of  ditch, 
right  to  acquire  right  of  waj  over  mining  claims  located  later  not 
affected  hj  fact  that  ditch  not  completed  over  claims  tilt  after 
location;  Pejton  v.  Desmond,  129  Fed.  12,  63  C.  C.  A.  651,  homestead 
patentee  may  recover  value  of  timber  wrongfully  cut  after  initiation 
of  claim,  and  prior  to  iseuance  of  patent)  Quinn  v.  Baldwin  Star 
Coal  Co.,  10  Colo.  App.  506,  76  Pae.  555,  where  land  entered  on  cer- 
tain day  and  later  entryman  permitted  to  amend  entry  as  of  date  of 
entry,  patents  issned  od  amended  entry  related  back  to  original 
«ntry;  Nicholson  v.  Congdon,  95  Uinn.  194,  103  N.  W.  1036,  where 
Application  for  entry  of  lands  accepted  though  not  accompanied  by 
puTchaM  price,  subsequent  payment  and  issuance  of  patent  perfected 
title  aa  of  date  of  application,  and  sale  made  betweeii  application 
And  payment  paaaed  title;  Waihington  Bock  Co.  t.  Young,  20  Utah, 
121,  80  Pnc.  387,  110  Am.  St.  Bep.  666,  where  entry  made  in  land 
office  on  faith  of  original  survey,  patent  relates  back  to  date  of 
entry  and  is  based  on  original  survey;  dissenting  opinion  in  Sproat 
V.  Durland,  2  OU.  72,  35  Pae.  894,  majority  holding  settlement  on 
land  covered  by  existing  entry,  which  is  relinquished  as  result  of 
contest  begun  before  snch  settlement,  confers  no  settlement  right. 

Syl  8  (Vm,  679).    Public  lands— When  vested  rights  arise. 

Approved  in  Hy-Yu-Tse-Mil-Kin  v'  Smith,  194  U.  8,  414,  48  L. 
1046,  24  Sup.  Ct.  676,  Indian  residing  on  Umatilla  reservation  may 
insist  on  original  selection  made  under  Act  23,  Stat.  340,  c.  310,  as 
against  subsequent  allottee,  where  department  corrected  mistake  in 
refusing  allotment,  though  he  had  selected  other  land  afterward; 
Waldron  v.  United  States,  143  Fed.  41S,  applying  rule  where  at  time 
23  Stat.  S02,  e.  405,  took  effect,  woman  was  residing  on  lands  on 
ceded  part  of  reservatian,  and  within  year  she  filed  election  to  take 
allotment,  bnt  claim  rejected  and  trust  patent  issued  to  another 
Indian  who  had  later  settled  thereon;  Tegarden  y.  Le  Marehel,  129  Fed. 
490,  Itata  statnte  giving  defendant  in  ejectment  right  to  recover 
▼ftloe  of  improvementt  is  not  applicable  where  plaintiff  claims  ander 
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gOTernmeiit  patent  iflBued  after  improve menta  made;  Niebolaon  t. 
Cangdon,  95  Minn.  193,  103  N.  W.  103S,  where  application  for  entry- 
of  lands  accepted  though  not  accompanied  b;  purchasB  price,  Bub- 
■equent  pajment  and  isBuance  of  patent  perfected  title  as  of  date  of 
Application,  and  aale  made  between  application  and  payment  passed 
title;  McDonald  v.  Union  Pac.  B.  Co.,  70  Neb.  350,  97  N.  W.  441, 
court  cannot  compel  coavejance  of  lands  subject  to  homestead  entry, 
to  one  who  has  been  denied  privilege  of  such  entry  by  land  depart- 
ment; McAllister  v.  Hutchison,  12  N.  M.  115,  75  Pac.  4E,  locator  of 
mining  claim  has  no  such  title  or  interest  in  same  after  conveyance- 
and  abandonment  thereof,  that  eom'mnnity  interest  of  wife  attaches;. 
dissenting  opinion  in  Paine  v.  Foster,  9  Okl.  280,  SO  Pac.  30,  majority 
refusing  to  review  findings  of  Seeretarj  of  Interior;  diseentiag 
opinion  in  Sproat  t.  Durland,  2  Okl.  52,  35  Pac  888,  majority  holding. 
settlement  on  land  covered  by  existing  entry  which  ia  relinquished 
as  result  of  contest  begun  before  such  settlement,  confers  no  settle- 
ment right. 

Syl.  10  (Vm,  0SO).     ConclusiTeneas  of  land  offieer'a  decisions. 

Approved  in  Peyton  v.  Desmond,  12B  Fed.  B,  63  C.  C.  A.  651,  and 
Paine  v.  Foster,  9  Okl.  224,  252,  261,  53  Pac.  112,  121,  60  Pac.  25,. 
both  following  rule;  Miller  t.  Margerie,  149  Fed.  697,  in  suit  to  set. 
aside  deed  by  Alaska  townsite  trustee  for  fraud,  complainant  must. 
allege  facta  showing  that,  without  negligence  on  his  part,  he  was 
prevented  by  fraud  from  appearing  before  trustee  and  showing  right 
to  enter  property;  Jones  v.  Hoover,  144  Fed.  220,  equity  will  review- 
acts  of  Land  Department  in  its  construction  of  law  applicable  t» 
conditions  prevailing,  so  as  to  give  posseasion  where  necessary  t» 
complete  purchase  of  lands;  Cagle  v.  Dunham,  14  Okl.  615,  78  Pac. 
S62,  equity  will  not  set  aside  land  department  decision  because  per> 
jury  was  committed  at  trial  before  department;  Estes  v.  Simmons, 
12  Okl.  544,  73  Pac.  305,  denying  equity  jurisdiction  where  facts  show- 
ing fraud  consisting  of  perjury  in  land  department  trial  do  Dot  shoir 
complainant  coutd  refute  testimony;  Cook  v.  McCord,  9  Okl.  209,  Wf 
Pac.  500,  flndinga  of  land  department  on  question  as  to  whether  or  not 
lot  has  been  abandoned,  are  conclusive  in  absence  of  frand  or  mis- 
take; Barnes  v.  Newton,  5  Okl.  431,  48  Pac.  192,  SDceessfnl  claimant 
in  land  department  may  enjoin  adversary  from  interfering  with  pos- 
session and  from  further  occupancy  of  premises;  Wilbourne  t.  ^Id- 
win,  5  Okl.  280,  47  Pac.  1050,  denying  right  to  enjoin  Indian  agent 
from  removing  homesteader  from  lands  prior  to  disposal  of  lands  by- 
land  department;  Cummings  t.  McDermid,  4  Okl.  280,  44  Pac.  278,. 
holding  facts  alleged  insufficient  to  give  court  jurisdiction  to  tet. 
aside  award  of  townaite  board;  King  v.  Thompson,  3  Okl.  647,  39  Pac. 
467,  applying  rule  to  decisions  of  Oklahoma  townsite  trustees  appointed 
under  act  of  1S90;  Adams  v.  Conch,  1  Okl.  34,  35,  S9,  40,  26  Pac 
1015,  1016,  1017,  while  contest  pending  in  land  department  ejectment, 
does  not  lie;  ProBser  v.  Finn,  41  Wash.  608,  84  Pac.  405,  onder  B«v- 
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BL  TT.  S.,  (  492,  ipeeial  timber  aLgeDt  appointed  hj  CommiMiDner  of 
Qe&«ral  Land  Office  unnot  make  timber  enlture  entr^. 

Diitinguished  In  Laramie  Nat.  Bank  t.  Steinkoff,  11  Wjo.  310,  71 
Pac.  995,  until  patent  iaane*  court*  cannot  deternln*  title. 

91  U.  S.  343-3S0,  23  L.  428,  UNION  PA,CIFIG  R.  B.  t.  HALL. 

S7I.  4  (Vm,  083).    Bailroad  bridgea  implied  in  railroad 'a  charter. 

Citea  ID  Union  Pae.  B.  B.  Co.  v.  Mason  Citjr  etc  B.  B.  Co.,  199  U. 
8.  IflS,  SO  L.  138,  2e  Sop.  Ct.  19,  argnendo. 

S7I.  fl  (Vm,  683).    Bailroad  building  bridge  maf  mortgage  it. 

Approved  in  Davis  ▼.  Glereland  etc.  Bj-.  Co.,  146  fed.  411,  ears 
owned  bj  railroad  and  delivered  bj  it  to  other  companiea  loaded  with 
freight  far  tranaportation  to  other  atatea  and  returned  loaded  or  emptj' 
to  owner,  are  not  attachable  nnder  lawa  of  state  into  which  thaj  ara 
carried;  Arrison  v.  Compan7  D,  12  N.  D.  6S9,  08  N.  W.  85,  corpora- 
tion organized  undpr  Laws  1807,  p.  159,  permitting  Incorporation  hj 
membera  of  militia  to  erect  armory,  ia  aubject  to  mechanic '■  lien  lawa, 

S7I.  7  {vm,  683).    Mandamui  to  compel  operation  of  railroad. 

Approved  in  UcCarthy  v.  Btrest  Commiaaionera,  188  Mass.  340,  74 
N.  B.  660,  refusing  mandamus  at  suit  of  property  owner  to  compel 
eonatmction  forthwith  by  city  aothorities  of  street  laid  oat,  merely 
because  of  delay  in  eonatmction;  Clement  v.  Qraham,  78  Tt.  320,  63 
Atl.  155,  granting  mandamus  to  compel  auditor  of  accounts  to  permit 
inspection  of  vouchers  oa  flle  in  his  olBee  to  private  eltisen;  dissent- 
ing opinion  la  Strickland  v.  Knight,  47  Fla.  334,  36  So.  365,  majority 
refusing  to  enjoin  county  commissioners  from  iasning  liquor  license 
at  suit  of  individuals  where  special  injury  not  shown.  See  105  Am. 
St.  Bep.  123,  note. 

91  U.  8.  3B7-370,  23  L.  449,  KOHL  v.  UNITED  STATES. 

SyL  1  (Vm,  686).     Condemnation  of  lands  by  government. 

Approved  in  Town  of  Nachant  v.  United  States,  136  Fed.  276,  69 
L.  B.  A.  T23,  70  C.  C.  A.  641,  in  condemnation  proceedings  by  United 
States  for  land  for  governmental  purposes,  government  cannot  stand 
on  local  law  as  to  mle  of  damages. 

Byl.  0  (Vin,  088).    Eminent  domain — Appropriation  for  purchase. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Pennsylvania  B.  B.  Co., 
10B  U.  S.  S68,  569,  571,  674,  49  L.  322,  S23,  324,  25  Sup.  Ct.  13S,  tele- 
graph companies  not  granted  right  of  eminent  domain  or  right  to  SO 
occupy  railroad  rights  of  way  by  act  of  July  24,  1866. 

Syl.  10  (Tin,  688).  Eminent  domain — Power  of  Secretary  of 
Treasury. 

Approved  in  United  States  v.  Certain  Landa  in  Narragansett,  145 
Tti.  637,  Secretary  of  War  has  discretionary  right  to  determine  what 
property  nereatarj  for  improvement  of  harbors;  dissenting  opinion  in 
WeaUm  Union  TeL  Co.  T.  Pennsylvania  B.  B.  Co.,  195  U.  a  682, 
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40  L.  32T,  25  Sup.  Ct.  133,  majority  hoIdiDg  telegnph  eompaniea  not 
granted  right  of  eminent  domain  or  right  to  oeeapjr  nuliiMd  right*  of 
way  hj  act  of  Jnljr  24,  1866. 

Bjl.  11   (Vm,  689).     Condemnation  proceedings  are  suite  at  Uw. 

Approved  in  Madieonvills  Traction  Co.  v.  Bt.  Bernard  Min.  Co., 
196  U.  S.  247,  248,  49  L.  465,  468,  25  Sup.  Ct.  251,  affirming  130  Fed. 
790,  holding  suit  for  condemnation  of  railway  right  of  waj  by 
Kentucky  railroad  agaioet  citizen  of  another  state,  is  reniDvabte; 
Metropolitan  B.  B.  Co.  t.  Hacfarland,  195  U.  8.  328,  49  L.  222,  25 
Sup.  Ct.  2S,  writ  of  error  Ib  only  mode  of  reviewing  District  of 
Columbia  court  of  appeals  judgment  BUBtaining  award  in  condemnation 
proceedings;  Buckhannon  etc.  B.  Co.  r.  Davis.  135  Fed.  709,  68  C.  C. 
A.  345,  where  federal  court  had  appointed  receiver  for  railroad  in 
liquidation  proeee dings,  order  requiring  that  Buit  againat  receiver 
to  condemn  crotBing  over  railroad's  right  of  way  be  brought  in 
federal  court  is  not  interference  with  state's  right  of  eminent  domain; 
State  V.  Chittenden,  127  Wis.  494,  107  N.  W.  508,  independent  pro- 
ceeding commenced  by  certiorari  in  an  action  noder  Bev.  St.  1898, 
§  2595,  relating  to  place  of  trial  of  actions  against  atate  or  it*  officer!. 

Syl.  IS  (Yin,  689).  Circuit  court's  jurisdiction  in  condemnation 
proceedings. 

Approved  in  Kadieonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  8.  24,  49  L.  468,  2  8up.  Ct.  251,  suit  for  condemnation  of  railway 
right  of  way  by  Kentucky  railroad  against  eitizeti  ot  another  atate, 
is  removable, 

91  U.  S.  381-389,  23  L.  364,  THE  DOTE. 

SyL  4  (VIII,  691).    CroBH-bm  defined. 

Approved  in  Emery  Co.  v.  Tweedie  Trading  Co.,  143  Fed.  147,  new 
and  distinct  matters  not  included  in  original  libel,  but  arising  out  of 
separate   transactions   cannot   be   made   subject   matter   of  cross-libel 
in  admiralty. 
91  U.  8.  389-405,  23  L.  237,  COOKE  ▼.  UNITED  STATES. 

Syl.  1  (Vm,  691.)    Besponsibilities  of  government  on  commercial 

See  101  Am.  St.  Bep.  151,  note. 

Sfl.  T  (VIII,  692.)     Negligence  of  officials  as  barring  government. 

Approved  in  Walker  v.  United  States,  139  Fed.  413,  marshal  render- 
ing accounts  against  government  for  services  of  deputies,  which  bavs 
been  allowed  by  accounting  officers,  cannot  be  compelled  to  refund 
years  after  expiration  of  offiee  though  allowances  made  under  er- 
roneous construction  of  law. 

Syl.  8  (Vm,  692).    Qovemment  not  bound  by  payment  of  forged 

Approved  in  Uoore  v.  HcOnire,  142  Fed.  808,  under  Ann.  Code,  Uias. 
1892,  {  3831,  action  of  board  created  thereby  determining  that  land! 
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fold  for  taxei  were  not  witbin  itate  and  refundiog  amount  paid  tbere- 
for  to  purebater,  does  not  conclude  state. 

61  tr.  8.  406-414,  23  L.  245,  8CUDDEB  v.  UNION  NAT.  BANK. 

8y].  £  (VIII,  93).    Law  governing  ralidity  of  eontracta. 

Approved  in  Garrigue  v.  Eetlar,  184  Ind.  6S0,  108  Am.  St.  Eep.  324, 
69  h.  B.  A.  S70,  74  N.  E.  524,  note  executed  in  Illinois  by  married 
woman  aa  sarety,  wbile  domiciled  there,  ie  enforceable  in  Iniliana, 
thougb  payable  at  bank  in  latter  state  and  lawa  tbereof  prohibit 
married  woman's  contract  of  Huretjship;  Ft.  Wayne  Trust  Co.  t. 
Sihler,  34  Ind.  App.  12,  72  N.  E.  493,  note  executed  in  Indiana,  bjr 
married  woman  as  surety,  though  secured  hj  mortgage  on  land  in 
Uissouri,  is  void;  Caldwell  v.  Seaboard  Air  Line  By.,  73  S.  C.  46S,  5X 
S.  B.  7S4,  in  action  by  servant  for  personal  injuries,  where  he  entered 
into  oral  contract  in  state  to  work  as  brakeman  in  snother  state, 
and  in  latter  state  was  promoted,  it  was  for  jury  to  say  whether  he 
was  working  under  contract  made  in  this  state;  Frasier  v.  Charleston 
etc.  By.,  73  8.  C.  146,  52  8.  E.  966,  in  action  by  consignee  for  dam- 
ages to  freight  shipped  from  Georgia,  where  contract  limiting  liability 
Is  void  unless  signed  by  shipper  at  time  of  shipment,  Georgia  law  gOT- 
eras  aa  to  existence  of  contract. 

SyL  I  (VIII,  695).    Law  governing  perfoTmuicea  of  contract*. 

Approved  in  Micbaelsen  t.  Security  Uut.  Life  Ins.  Co.,  ISO  Fed. 
S2S,  under  New  York  law  in  case  of  anticipatory  breach  of  eontiact  by 
mutual  life  insurance  company,  remedy  of  insored  is  by  bill  in  equity 
to  compel  recognition  of  contract  or  tender  of  payments  due  thereunder 
till  maturity;  Aoglo-Ameriean  Mtg.  etc.  Co.  v.  Wood,  143  Fed.  634^ 
applying  rule  to  right  of  plaintiff  to  join  different  causes  of  action  iit< 
same  suit;  Da  Sonora  t.  Bankera'  etc.  Casualty  Co.,  124  Iowa,  535,. 
104  Am.  St.  Bep.  367,  100  N.  W.  536,  where  poli<^y  intended  to  cover 
articles  sent  by  mail  recited  that  it  v.as  to  cover  shipmectE  between< 
United  States  and  certain  countries  and  insured  located  in  Mexico,  law 
of  that  country  governed  in  determining  who  was  adult  within  policy 
requiring  packing  of  goods  in  presence  of  two  adults;  Western  Ubiod. 
TeL  Co.  ».  McNairy,  34  Tex.  Civ.  390,  78  9.  W.  970,  proof  that  eommott 
law  prevails  in  New  Mexico  does  not  defeat  action  against  tetegrapb 
company  for  mental  anguish  caused  by  failure  of  company  to  promptly 
deliver  telegram  sent  from  New  Mexico  to  Texas;  Brown  v.  Qatea,  120 
Wis.  355,  3S7,  98  N.  W.  206,  contract  made  in  one  state,  to  be  per- 
formed in  another,  is  governed  as  to  its  validity  and  effect  by  law 
of  place  of  performance. 

SyL  4   (Vin,  696).     Law  governing  remedies  on  contracts. 

Approved  in  Clark  v.  Eltinge,  38  Wash.  382,  80  Pac.  559,  107  Am. 
St.  Rep.  858,  only  exemptions  to  which  married  woman,  as  debtor,  it 
entitled  are  those  provided  by  law  of  state  of  suit. 
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91  U.  S.   423-428,  23  L.  E49,   EX   PARTE  FHENCH. 

Sjl.  1   (VIII,  697).     Beveraal  of  part  of  imaea. 

Approred  in  Anglo -American  Land  etc.  Co.  v.  Lorabard,  132  Fed. 
73S,  SB  C.  C.  A.  89,  appljiog  rule  in  action  to  enfoic«  atockholder'a 
liabilitjr. 

»1  U.  8.  426-442,  S3  L.  386,  NUDD  t.  BDBBOWH. 

Syl.  10  (Vni,  699).    Adoption  of  itate  praetiM. 

Approved  in  Pittsbui^ti  By.  Co.  v.  Bloomer,  146  Fed.  722,  instrue- 
tiOQE  in  action  agaioBt  street  railway  for  injuries  by  being  thrown  by 
■udden  etartisg  of  car  while  alighting,  held  to  be  mere  expression  of 
opinion  is  to  effect  of  evidence;  Svift  t.  Jones,  145  Fed.  491,  in  ac- 
tion at  Uw  in  eireoit  court  trial  jndge  cannot  even  by  consent  of  par- 
ties order  trial  before  special  master  authorized  to  hear  and  pass  on 
issues  of  fact  and  report  findings  to  court;  WiUiamoon  t.  Liverpool 
etc.  Ins.  Co.,  141  Fed.  99,  Missouri  role  that  filing  amended  petition  in 
compliance  with  orroneous  order  which  struck  out  parts  of  original  peti- 
tion, is  waiver  of  error,  does  not  bind  fedsral  courts  in  that  state; 
Clement  v.  Wilson,  13S  Fed.  750,  68  C.  C.  A.  3S7,  order  setting  aside 
verdict  and  granting  new  trial  is  not  reviewable  on  error;  Liverpool 
etc.  Ins.  Co.  v.  N.  ft  H.  Friedman  Co.,  133  Fed.  716,  66  C.  C.  A.  643, 
separation  of  jury  after  submisuon  of  cause  in  federal  court  does  not 
vitiate  verdict. 

81  V.  8.  452-454,  23  L.  413,  T0WN8END  t.  TODD. 

Syl.    1    (Till,    700).     Fellovrinc   staU   statutory '  constrDction. 

Approved  in  dissenting  opinion  in  James  v.  Oray,  131  Fed.  414,  63 
C  C.  A.  3S5,  majority  holding  loan  by  wife  to  hnaband  from  separate 
estate  is  provable  in  bankniptey  without  regard  to  its  enforceability 
under  state  law. 

«1  n.  8.  454-474,  23  L.  356,  GBAND  TBUNK  B.  B.  t.  BICHABDSON. 

Syl.  1  (VIII,  701).    Bailroada — Permitting  mills  on  right  of  way. 

Approved  in  UcLucas  t.  8t.  Joseph  etc  Co.,  67  Neb.  613,  97  N.  W. 
313,  statute  of  limitations  is  no  defense  to  action  by  railroad  to  re- 
eover  part  of  right  of  way  acquired  from  government  for  constnction 
of  railroad;  Osgood  v.  Central  Vermont  By.  Co.,  77  Vt.  344,  60  AU. 
140,  70  L.  B.  A.  930,  where  railroad  leased  piece  of  roadway  to  plain- 
tiff for  coal  shed  and  latter  agreed  to  indemnify  railroad  for  damaga 
«r  loss  caused  by  negligence  of  its  servants,  railroad  not  liable  tor 
negligent  running  of  engine  into  shed  boilt  on  leased  premlsea, 

Syl.  4   (Vin,  701).     Negligence  defined. 

Approved  in  Continental  Tns.  Co.  v.  Chicago  etc  By.  Co.,  97  Ifina. 
480,  107  N.  W.  554,  where,  in  action  tor  damages  caused  by  fire  from 
iocomotive,  plaintiff  showed   prima   facte    negligence,  expert  avidene* 
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that  angina  operated  in  earefnl  manner  not  enffleient  to  take  caw  from 
jury. 

8jL  4  (VIll,  703).  LoeomotiTe  flreg— ^entitf  of  partieuIaT  locomo- 
tive. 

Approved  in  Alabama  etc  ^.  Co.  v.  Aetna  Ins.  Co.,  82  Uiss.  7S1, 
3S  8o.  30e,  and  Louisville  ete.  B.  B.  Co.  v.  Fort,  112  Tenn.  447,  80 
S.  W.  433,  both  following  rule;  Toledo  ete.  B.  B.  Co.  v.  Star  ete.  Mill* 
Co.,  140  Fed.  SS7,  under  Rev.  St.  Ohio  1906,  f  j  336S,  3366,  eompanj 
not  lequired  to  overcome  presumption  of  n^Iigence  arising  from  fire 
bjr  preponderance  of  evidence  bearing  on  negligence;  Orient  Ine.  Co. 
▼.  Northern  PaciSc  By.  Co.,  31  Mont.  608,  78  Pae.  1037,  in  action  (or 
turning  proper^  b^  locomotive  eparks,  witnen  maj  testify  boir  Bparka 
tbiown  b7  engine  at  time  compared  with  sparks  throim  by  other  en- 
^nei;  Loaieville  ete.  B.  B.  Co.  r.  Short,  110  Tenn.  713,  77  S.  W.  037, 
in  action  tor  fire  caused  bj  locomotive  sparks,  evidence  of  otber  Area 
-aet  bj  otber  engines  of  similar  eonstructioD,  is  admiMible;  Oibbi  v. 
St.  Louis  ete.  B.  B.  Co.,  104  Mo.  App.  284,  78  S.  W.  837,  arguendo. 

Distinguished  in  Criss^  ote.  Lumber  Co.  t.  Denver  etc  B.  B  Co., 
IT  Colo  App,  200,  68  Fac  076,  when  particular  engine  is  identified, 
evidence  of  flres  ignited  by  other  engines  is  inadmissible;  Spraigue  ▼. 
Atchison  etc.  By.  Co.,  TO  Kan.  368,  76  Pac.  831,  where  there  is  no 
issue  as  to  emission  of  sparks  by  partieular  engine,  evidence  showing 
that  other  engines  had  emitted  sparks  shortly  before  and  immediately 
After  fire    is  inadmissible. 

8yl.  10   (VIII,  704).     Liberal  eoastnietion  of  remedial  statutes. 

Approved  in  Conner  v..  Manchester  Assur.  Co.,  130  Fed.  746,  70  L. 
B.  A.  100,  6S  C.  C.  A.  127,  nnder  policy  exempting  insurer  for  loss 
«ecasioned  by  civil  authority  company  not  liable  for  loss  caused  by 
•preading  of  fire  started  on  otber  property  b;  lawful  order  of  super- 
visors to  destroy  injurious  insects;  Phillips  v.  Durbam  ete.  B.  B.  Co., 
138  N.  C.  20,  50  8.  S.  464,  railroad  liable  for  damage  to  property  not 
adjacent  to  rigbt  of  way  where  fire  traversed  land  of  intermediate  owu- 
«n. 

Sjl.  12  (VIII,  704).    Proiimata  eanse  is  for  jury. 

Approved  in  Cincinnati  ete.  By.  Co.  v.  South  Fork  Cosl  Co.,  139 
Fed.  531,  railroad  is  liable  to  owner  of  lumber  piled  on  right  of  way 
-with  its  consent  for  loss  by  fire  occurring  through  its  negligence;  Eloutb- 
«m  By.  Co.  v.  Wilson,  13S  Ala.  522,  35  So.  565,  keeping  cotton  on  rail- 
road's platform  not  negligence  as  matter  of  law  where  there  was  no 
notice  that  locomotives  equipped  and  operated  so  as  to  endanger  cotton ; 
Kansas  Cilf  ete.  By.  Co.  v.  Blaker,  08  Kan.  250,  70  Pac  73,  64  L, 
B.  A.  81,  wbere  property  along  right  of  way  negligently  set  on  fire  by 
railroad  and  Are  communicated  to  adjacent  property,  railroad  liabl* 
In  lots  of  latter. 
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01  n.   B.  474-47S,  23  L.   38S,   OBBORN  t.  UNITED   STATEa 

87I.   1   (VIII,  704).     Pardon   obliterates  crime. 

Approved  in  Fite  v.  State,  114  Tenii.  656,  88  S.  W.  943,  bolding 
void  Sbannon's  Code,  }  7423,  autboriziog  eommis«ioDerB  of  countjT  work- 
houBe  to  allow  credits  (or  good  behavior,  but  failing  to  prescribs 
scbedula  of  credits;  SUte  v.  Lewis,  111  L«.  696,  3i  So.  817,  arguendo. 

91  U.  a.  479-487,  23  L.  383,  LLOYD  v.  PULTON. 

8fl.  3  (VIII,  705).    Following  state  decisions— Bules  of  propertj. 

Approved  in  In  T«  Wood,  147  Fed.  878,  under  Wisconsin  laws  homo- 
stead  owned  bj  bankrupt  ia  eiotnpt  though  purchased  while  iasolvent 
with  proceeds  of  nonexempt  property;  Tork  v.  Washburn,  120  Fed.  567, 
64  C.  C.  A.  132,  oral  contract  for  letting  of  property  located  in  Min- 
nesota for  more  than  one  year  ia  not  void,  though  unenforceable,  and 
lessee  cannot  recover  earnest  money, 

SyL  4  (Vin,  706).    Fraudulent  conveyance — Presumption  from  gift. 

Approved  In  Polk  Co.  Mat.  Bank  v.  Scott,  132  Fed.  900,  66  C.  C.  A. 
81,  volnotary  gift  by  husband  te  wife  at  time  when  fae  was  Hable  with 
u:hera  on  notes  secured  by  property  owned  by  makers  jointly  and  ot 
greater  value  than  notes  is  not  fraudulent;  Campbell  r.  Campbell,  129 
Iowa,  319,  105  N.  W.  584,  applying  rule  in  action  to  set  aside  gift  from 
parent  to  ehlld  alleged  to  be  fraudulent  aa  to  creditors. 

91  U.  &  489.495,  £3  L.  3T4,  MILWAUKEE  ETC.  B.  S.  v.  ABUa. 

Syl.  4  (VHI,  707).     When  exemplary  damages  allowed. 

Approved  in  Otto  Kuehne  Press  Co,  v.  Allen,  148  Fed.  669,  671,  un- 
der Mo.  Bev.  St.  1SB9,  (  2866,  exemplary  damages  not  recoverable  on 
mere  allegation  that  defendant's  negligence,  causing  deatb,  was  gross; 
Murray  v.  Fannaci,  130  Fed.  531,  65  C.  0.  A.  153,  one  removing  sand 
from  beach  in  front  of  plaintiff's  lot  in  belief  of  legal  right  and  who 
ceased  on  plaintiff's  objection,  is  not  liable  for  exemplary  damages; 
Weetem  Union  TeL  Co.  v.  Casbman,  132  Fed,  807,  65  C.  C.  A.  607, 
telegraph  company  not  liable  in  exemplary  damages  for  transmitting 
libelous  message  where  no  malice  shown;  Jackson  v.  American  etc.  Tel- 
^raph  Co.,  139  N.  C.  356,  51  B.  F.  1018,  TO  L.  fi.  A.  736,  punitive  dam- 
ages allowed  for  wrongful  arrest  made  solely  to  put  plaintiff  tem- 
porarily out  of  way  BO  as  to  prevent  his  resistance  to  entry  on  his  land; 
Atchison  etc.  B.  B.  Co.  v.  Chamberlain,  4  OkL  547,  548,  46  Fac.  500, 
applying  rule  in  action  against  railroad  for  injuries  sustained  while 
alighting  from  train  in  dark  at  nnlighted  station.  See  101  Am.  St.  Bep. 
761,  note. 

Syl.  5  (YHI,  709),     Gross  negligence  defined. 

Approved  in  Kelly  v.  Malott,  135  Fed.  76,  67  C.  C.  A.  548,  where 
declaration  characterized  defendant's  negligence  as  grose,  plea  setting 
up  contract  exempting  defendant  from  negligence  is  good;  Chicago  etc. 
By.  Co.  «.  Hamler,  216  HI.  539,  541,  106  Am.  St.  Bep.  187,  74  N.  E.  710, 
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where  Pullman  porter  injured  bj  blowing  np  of  locomotive,  contract  with 
Pullman  company  releaalng  railroad  from  liabilit;  foi  fnjuriea  is  com- 
plete defense  tbough  negligence  was  gtom;  Bajmond  v.  Portland  B.  B. 
Co.,  100  Me.  531,  62  Atl.  605,  holding  erroneoiia  ingtmction  that  if  con- 
ductor could  by  exercise  of  great  care  discover  what  passengers  wanted 
to  get  off  at  .crossing  that  would  be  equivalent  to  actual  knowledge; 
Charlotte  Trouser  Co.  v.  Seaboard  Air  Line  By.  Co.,  139  N.  C.  386,  51 
8.  B.  S74,  where  carrier  knew  that  trunks  of  passenger  contained  samples 
but  received  them  as  baggage  it  waa  liable  for  loss  Hustainad  through 
lack  of  ordinary  care  after  passenger  had  had  reasonable  time  to  re- 
move same;  dissenting  opinion  in  Davenport  v.  Southern  By.  Co.,  135 
Fed.  967,  6S  C.  C.  A.  444,  majority  holding  complaint  against  non- 
resident railroad  and  its  resident  servants,  to  recover  for  death  caused 
by  negligent  acts  of  servants,  does  not  state  separable  controversy  re- 
movable by  railroad  alone. 

91  U.  B.  495.490,  23  L.  377,  WE8TEEN  UNION  TEL.  CO.  t.  ET8EB. 

Syl.  1  (VIII,  710).     Exemplary  damages  when  allowed. 

Approved  in  Western  Union  Tel.  Co.  v.  Caahman,  133  Fed.  807,  65 
C.  C.  A.  607,  telegraph  company  not  liable  to  punitive  damages  tor  trans- 
mission of  libelous  message  where  no  malice  shown. 

91  U.  8.  496-503,  23  L.  377,  MATEB  v.  HELLHAN. 

Syl.  4  (VIII,  Til).     Bankruptcy — Assignments  for  eredltors. 

Approved  in  Mclntire  t.  Jennings,  3S  Wash.  123,  80  Pac.  2S0,  nnder 
Bankr.  Act,  1S9S,  J  67e,  assignment  for  benefit  of  creditors  made  by 
bankrupt  more  than  four  months  before  petition  la  not  avoidable  by 
trustee  in  bankruptcy. 

Syl.  0  (VIII,  Til).     Bankruptcy — State  assignment  law  not  luspended. 

Approved  in  Downer  v.  Porter,  116  Ky,  426,  76  8.  W.  136,  nnder  Ky. 
St.  1899,  i  1910,  trustee  under  assignment  for  crediton  could  sue  to 
bring  property  previously  conveyed  into  trust  fund,  though  bankruptcy 
act  in  force;  Hilliard  v.  BurUngton  8boe  Co.,  70  Vt.  60,  56  Atl.  284, 
assignment  for  creditors  under  state  assignment  act  is  not  Toid  unlesi 
reasonably    impeached    hy    bankruptcy    proceedings. 

91  V.  8.  503-510,  23  L.  398,  EABLE  v.  McVEIQH. 

Syl.  I   (VIII,  711).     Notice  is  essential  to  jurisdiction. 

Approved  in  Chatham  t.  Uansfield,  1  Cal.  App.  302,  82  Put.  845, 
upholding  Code  Civ.  Proc,  t  1119,  providing  for  substituted  serrica 
where  penon  whose  right  to  office  is  contested  cannot  be  found. 

SyL  E  (Vni,  711).    Judgments  without  jurisdiction  are  void. 

Approved  in  King  v.  Davis,  137  Fed.  208,  under  Va.  Code  1904,  p. 
1684,  authoriiiug  substituted  service  by  delivery  nt  defendant's  usual 
abode  and  by  giving  information  of  its  purport  to  wife  or  any  person 
found  there  who  is  member  of  family,  return  abowing  service  by  leaving 
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eopj  with  wife  but  not  *t«tiiiK  tiiat  (he  waa  member  of  familj,  is 
■ufflcient  and  jodgroent  tbereon  vacated  on  motioD  to  Taeate  defaylt 
jadgment  in  Mire  faeiaa  proceedings. 

S7I.  3  (VIII,  712).    Conitruetive  notice,  when  allowed. 

Approved  in  Jobnaon  v.  Hunter,  147  Fed.  133,  under  Ark.  Lawi  1S95, 
p.  88,  for  enforcement  of  pajment  ot  levee  taxes,  affldivit  that  de- 
fendant is  nonresident  of  counly  and  absent  therefrom  and  that  there 
is  no  occupant  of  land,  ii  prerequisite  to  service  by  publication;  King 
V.  Davis,  137  Fed.  206,  under  Vs.  Code  1904,  p.  16S4,  autborising  sub- 
stituted service  by  posting  on  "front"  door  return  showing  service  bj 
posting  on  "door"  does  not  show  valid  service. 
91  V.  B.  310-516,  Z3  L.  401,  AETNA  LIFE  INS.  CO.  r.  PBANCB. 

87I.  1   (YHI,  712).     Insuiauce — What  is  material  misrepresentation. 

Approved  in  Atlas  Red.  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  499, 
coDstniing  fire  policy  containing  ' ' loss  payable"  indorsement  with 
reference  to  waiver  of  provision  against  eaeumbrances ;  Taylor  v.  Oraad 
Lodge  A.  O.  U.  W.,  96  Minn.  446,  105  N.  W.  410,  where  laws  of  bene- 
ficial order  restricted  membersbip  to  those  under  fortj-Sve  years,  false 
nnderBtatement  in  application  of  age  bj  one  over  such  age  avoided  iser- 
tificate;  Thomas  v.  Travelers'  Ins.  Co.,  13  N.  D.  450,  101  N.  W.  901, 
applying  rule  where  life  policy  provided  that  it  was  to  take  effect  only 
when  first  promiom  paid  while  insured  in  good  health,  and  premium  paid 
while  insured  suffered  from  latent  disease;  Willoughby  v.  Fidelity  etc. 
Co.,  Ifl  Okl.  S54,  S5  Pac  716,  applying  rule  in  conatraing  bank  official's 

Distinguished  in  Bupert  v.  Supreme  Court  IT.  O.  F.,  94  Minn.  S95, 
102  N.  W.  716,  holding  where  questions  as  to  physical  condition  include 
trivial  ailments  which  do  not  affect  risk  they  are  not  warranties;  Collins 
V.  Metropolitan  Life  Ins.  Co.,  32  Mont.  33S,  108  Am.  St.  Bep.  S78,  80 
Pac.  fllO,  where  insured  warranted  he  was  not  connected  vrith  sale  of 
liquor,  proof  that  he  occasionally  waited  on  customers  of  saloon  keeper 
as  favor  merely  and  withont  compensation,  is  not  breach  ot  warranty. 
91  V.  S.  S16-521,  S3  L.  414,  LATHBOP  t.  DBAKE. 

Syl.  2   (VIII,  714).     Bankruptcy  jurisdiction — Suits  by  assignee. 

Approved  in  Bush  y.  Elliott,  202  U.  8.  460,  50  L.  II16,  26  Sup. 
Ct.  668,  diversity  of  eitiienship  not  necessary  in  circuit  eonrt  suit 
by  bankruptcy  trustee  for  moneys  due  bankrupt  at  time  of  adjudica- 
tion where  bankrupt  could  have  sued  in  federal  eonrt;  Doroshow  v, 
Ott,  134  Fed.  742,  67  C.  C.  A.  644,  decree  in  equity  suit  in  distrist  court 
by  bankruptcy  trustee  against  adverse  claimant  to  property,  ii  not 
reviewable  by  circuit  court  of  appeals  under  Bankr.  Act,  S  S4b. 

SyL  4  (Vm,  714).  Bankruptcy— Citiienship — Suit  by  assignee  to 
recover  assets. 

Approved  in  In  re  Benedict,  140  Fed.  6S,  where  receiver  appointed  in 
Involuntary  proceedings,  diatriet  eonit  ef  another  district  in  which  prop- 
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ertj  of  bnnkrapt  is  dtuated  maj  sppoint  Bneillftix  rweiTOr  to  prtatm 
propertj  pending  Mlection  of  troitee. 

91  n.  8.  521-526,  23  L.  403,  BYSTEB  v.  QAFF. 

8yL  4  (VIII,  715).  Bsnkniptcj  asMgnea  bonnd  by  tomHona*. 
Approved  in  Miller  t.  Rickey,  146  Fed.  586,  corporation  organized 
by  defendant  in  federal  court  to  wbich  be  baa,  pending  auit,  conveyed 
property  lubjeet  of  litigation  may  be  enjoined  from  proieeating  luit 
in  state  court  for  detertniuation  of  righta  tberein;  In  re  Martens,  144 
'Fed.  823,  under  Bankr.  Act,  |  TOa,  where  pledgor  converted  aecarities 
into  money  pursuant  to  contract  rigbts  be  may  prove  unsattGfied  bal- 
ance of  claim;  King  v.  Davis,  137  Fed.  240,  holdiug  Va.  Code  1904,  p. 
1003,  relating  to  effect  of  lis  pendens  on  bona  fide  purcbasers  does  not 
«pply  to  federal  courts;  Bothscbild  v.  Leonhard,  33  Ind.  App.  459,  71 
N.  E.  675,  where  suit  brought  to  reform  deed  executed  by  one  having 
legal  title  and  record  title  ms  in  defendant,  pnrebaser  from  defendant 
pendente  lite  chargeabls  with  notics  though  no  lis  pendens  flied;  Moul- 
ton  V.  Kolodzik,  97  Minn.  425,  107  N.  W.  155,  construing  law  of  lis 
pendens; 

Syl.  5  <VIII,  716).  Bankruptcy  Bdjudication— Effect  «n  otber  pro- 
Approved  in  Bkilton  v.  Codington,  ISS  N.  T.  85,  77  N.  E.  791,  wher« 
trustee  sold  bankrupt's  personalty,  whicb  waa  covered  bj  mortgage,  un- 
der order  of  court,  and  reserved  out  of  proceeds  amount  to  pay  liena 
which  might  be  establisbed  against  property,  mortgagee  could  sae  trus- 
tee in  state  eourt  to  establish  claim;  Jensen-King  Bird  Co.  v.  Williams, 
35  Wash.  165,  76  Fao.  935,  federal  bankruptcy  law  did  not  snspeDd 
jurisdiction  of  state  eourts  In  insolvency  where  no  bankruptcy  proceed- 
ings instituted  respecting  matter  In  controversy. 

Syl.  7  (VTII,  718).  Intervention  by  bankrupt's  assignee. 
Approved  in  Linstroth  Wagon  Co.  t.  Ballew,  140  Fed.  964,  where 
prior  to  involuntary  petition,  claimant  sued  in  state  court  for  recovery 
of  personalty  fraudulently  purchased  by  bankrupt  and  property  seized, 
flubseqaently  appointed  bankruptcy  trustee  who  intervened  is  concloded 
I17  decree  therein;  Sellers  v.  Hayes,  163  Ind.  430,  72  N.  K  122,  sale, 
made  in  defiance  of  Bums'  Ann.  St.  1901,  ]  e637a,  at  seq.,  of  stock 
of  goods,  cannot  be  impeaebed  by  seller's  bankruptcy  trustee. 

91  U.  8.  52S-536,  23  L.  416,  GOULD  v,  EVANaVTLLE  ETC.  fi.  B.  CO. 

Syl.  2  (VIII,  719).     Beplication  after  overruling  demurrer  as  waiver. 

Approved  in  Morris  v.  Dunbar,  149  Fed.  407,  where  demurrer  to  dec- 
laration sustained  with  laave  to  discontinne  on  payment  of  costs,  but 
no  discontinuance  had  nor  judgment  entered,  writ  of  error  did  not  11a, 

Syl.  7  (Vnl,  720).     To  what  res  adjudiata  applies. 

Approved  in  United  States  etc.  Co.  v.  Bradley,  143  Fed.  630,  deerM 
of  dismissal  for  failure  to  prosecnta  ia  not  res  adjndicata;  Ayret  v. 
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Cone,  138  Fed.  781,  where  validity  of  claim  of  petitioning  creditor  in 
involuntary  bankruptcy  put  in  issue  by  bankrupt's  answer  and  issue 
determined  in  favor  of  creditor,  claim  cannot  be  contested  when  filed 
for  allowance  before  referee;  Belcher  Land  Mortga^  Co.  v.  Norrig, 
34  Tex.  Civ.  113,  78  S.  W.  392,  on  foreclosure  of  mortage  where  uiury 
set  np  as  defense,  pleading  showing  former  judgment  sustaining  validity 
of  judgment  lien  is  sufficient  plea  of  res  adjudicata. 

3jl.  8   {VIII,  720).     Conclusiveness  o(  judgment  on  demurrer. 

Approved  in  Lockhart  v.  Leeds,  12  N.  M.  167,  76  Pac.  315,  following 
role;  Coram  v.  Ingeraoll,  148  Fed.  173,  dismissal  by  Montana  court  on 
sustaining  statutory  objection  to  introduction  of  any  evidence  under 
complaint  on  ground  that  it  did  not  state  facts  sufficient  to  eonstitate 
cause  of  action  is  res  adjudicata;  Board  of  County  Commrs.  v.  Cross, 
12  N.  M.  75,  73  Pac.  616,  where  demurrer  to  complaint  sustained  in 
determination  of  wfaiefa  material  issues  had  to  be  passed  on,  and  dis- 
missal entered  on  refusal  to  amend,  judgment  is  bar  to  later  action  on 
same  cause  of  action. 

Syl.  10  (VIII,  721).    Judgment  on  demurrer,  when  not  b»r. 

Approved  in  Brakefield  t.  Lncas,  10  OkL  S87,  64  Pae.  II,  judgment 
that  one  defeudaut  Kcover  eoeta  and  that  tbeie  is  no  joint  liability 
does  not  bar  separate  action  by  same  plaintiif  against  soeh  defendant 
for  conversion  of  same  subject  matter;  Duke  v.  Postal  Telegraph  Co., 
71  B.  C.  101,  50  S.  E.  677,  where  complaint  in  second  action  for  dam- 
ages supplies  allegations,  omission  of  which  rendered  first  complaint 
demurrable,  sustaining  of  demurrer  to  first  complaint  is  not  rea  ad- 
judicata; State  V.  McEIdowney,  54  W.  Ta.  TOI,  47  S.  £.  652,  dismissal 
of  one  suit  not  bar  to  second  suit  stating  facts  not  alleged  in  first  bill; 
Frye  V.  Miley,  S4  W.  Va.  332,  46  8.  E.  138,  suit  to  set  aside  fraudulent 
conveyance  for  legal  demand  by  creditor  at  large  before  debt  ia  du« 
must  be  dismissed  without  prejudice. 

91  U.  a  536-540,  23  L.  420,  LOWBB  v.  UNITED  STATES. 

Syl.  8  (VIII,  722).    Mandamus  to  compel  audit  for  taxation. 

See  98  Am.  St.  Rep.  8T9,  note. 
91  U.  S.  540-557,  33  L.  440,  BAENE8  t.  DISTBICT  OP  COLUMBIA. 

Syl.  1  (VIII,  723).    Powers  of  municipality  dependent  on  legialaturs. 

See  101  Am.  St.  Bep.  170,  note. 

Syl.  6   (VIII,  723).     Who  are  municipal  officers. 

Approved  in  dissenting  opinion  in  Ex  parte  Lewis,  45  Tez.  Cr.  38, 
108  Am.  St.  Bep.  929,  73  S.  W.  823,  majority  holding  Toid  Qalvestou 
special  charter  of  1904.    See  108  Am.  St.  Bep.  164,  note. 

ByL  8  (VIII,  724).    Municipality  liable  for  acta  of  boards. 

Approved  in  Denver  v.  Spencer,  34  Colo.  276,  82  Pac.  592,  2  L.  B. 
A.  (N.  a)  147,  ci^  liable  for  injuries  sustained  b;  fall  of  park  itand 
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Degligentlj  conatrueted  bf  park  commiBBiouerB;  Eourigaa  v.  Norwich, 
77  Conn.  3G5,  5S  Atl.  189,  holdiDg  citj  liable  for  wroagful  death  bj 
negligence  of  agenta  in  enlargement  of  city  water  Teservoir. 

^L  S  CVTII,  724).     Liability  of  cities  foi  negligent  conBtructian. 

Approved  in  City  of  Ontbrie  t.  Bnan,  5  Okl.  783,  51  Pac.  564,  fol- 
lowing rule;  Eroude  v.  Juneau,  2  Alaska,  635,  holding  Juneau  liable 
for  injurief  dne  defective  sidewalk;  CarBon  v.  Genesee,  9  Idaho,  256, 
lOS  Am.  St.  Bep.  127,  74  Pac.  865,  cities  incorporated  under  general 
laws  of  Idaho  are  liable  for  injuries  caused  by  defective  sidewalk; 
Matheny  t.  Aiken,  68  8.  C.  181,  47  S.  E.  62,  remedy  given  by  Code 
190^,  g}  200S,  2012,  to  private  person  whose  property  outside  of  city 
is  damaged  by  sewage  emptying  into  stream  is  exclusive  and  such  per- 
son eanoot  soe  city  for  tort  or  to  abate  nuisance;  dissenting  opinion  in 
South  Carolina  v.  United  States,  199  U.  S.  472,  50  L.  274,  26  Sup.  Ct. 
110,  majority  holding  United  States  may  exact  revenue  license  from  dis- 
pensing agents  of  state  which  has  taken  charge  of  liquor  business.  See 
notes  108  Am.  St.  Bep.  159;  103  Am.  St.  Bep.  261. 

SjL  10   (Vm,   726).     Scope  of   mnnicipaUty's  liability. 

Approved  in  In  re  School  Committee,  26  B.  I.  166,  58  Atl.  629, 
upholding  Pub.  Laws  1903,  p.  33,  c.  1101,  abolishing  school  districts  and 
vesting  property  thereof  in  towns. 

91  U.  S.  557,  2S  L.  445,  MAXWELL  t   DISTBICT  OP  COLUMBIA. 

Syl.  1   (Vni,  727).     Liability  of  municipality  for  torts. 

Approved  in  Matbeny  v.  Aiken,  68  S.  C.  ISl,  47  S.  E.  62,  remedy 
given  by  Code  1902,  H  2008,  2012,  to  private  person  whose  property 
outside  of  city  ia  damaged  by  sewage  emptying  iuto  stream,  ia  exctuaivo 
and  such  person  eaonot  sue  city  for  tort  or  to  abate  nuisance. 

91  U.  8.  557,  558,  25  L.  446,  DANT  t.  DISTBICT  OF  COLUMBIA. 

8yl.  1   (Vm,  727).    Liability  of  municipality  for  torts. 

Approved  in  Matheny  v.  Aiken,  88  S.  C.  181,  47  8.  E.  62,  remedy 
given  by  Code  1S02,  SS  2008,  2012,  to  private  person  whose  property 
outside  of  city  is  damaged  by  sewage  emptying  into  stream,  is  exclu- 
sive   and   such  person  cannot  sue  city   for  tort  or  to  abate   nuisance. 

91  U.  8.  566-569,  23  L.  448,  UNITED  STATES  r.  NOBTON. 

Syl.  1   (Vm,  728).     Money  order  act  not  revenue  law. 

Distinguished  in  Bryant  Bros.  Co.  v.  Bobinson,  149  Fed.  325,  suit  in 
state  court   against   defendant  as  postmaster   ib   reasonable. 

Syl.  2   (VIII,  728).     What  are  revenue  laws. 

Approved  in  Brown  v.  Elder,  32  Colo.  635,  77  Pac.  856,  Sess.  Laws 
1902,  c.  3,  relating  to  revenue  does  not  contain  more  than  one  subject 
though  it  taxes  inheritances  as  well  as  proper^. 
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Syl.  3  (Tin,  T£8).    LimiUtiou— Embeczlemcnt  of  monaj  ord«r  offie* 

DiBtinguished  in  SUte  v.  Snjder,  IS2  Ho.  S04,  82  8.  W.  24,  H  L.  B. 
A.  490,  Bpeeinl  plea  of  limitktioni  hy  dsfendant  In  erimiuftl  piOMCB- 
tion  doBB  not  entitle  him  to  MparBte  preliminary  trial  of  plea, 

91  U.  8.  570-577,  23  L.  456,  MEYEB  t.  AETHUa 
Sfl.  1   (Tin,  728).    Dntiei— Manufactures  of  metal  defined. 
Appn>v«d  in  Too  Bemntb  t.  United  Statea,   13S  Fed.  801,  limita- 
tion ailk  Tarn  made  from  cotton  naate  dutiable  aa  silk  yarn. 

Bl  V.  8.  S84-5S6,  23  L.  433,  HALDBMAN  v.  UNITED  8TATEB.  ■ 

S7I.  8   (Tm,  729).    Judgment— What  i*  nonanit. 

Approved  in  Wetmore  t.  Crouch,  IBS  Ho.  655,  87  8.  W.  S56,  dia- 
miaaal  for  failure  to  fomiih  additional  aeearity  for  cost*  is  nonmit 
within  Bev.  St.  1S99,  !  4285,  providing  for  new  action  in  one  yen 
aftei  Bonsuit;  LindsBT  t.  Allen,  112  Tenn.  653,  82  8.  W.  174,  volnn- 
tarjr  diamiaial  bj-  cod  Hen  t  is  not  bar  to  another  action, 

B7I.  4  (Tin,  729).    Nonsuit  as  bar. 

Approved  in  Lindaaj  t.  Allen,  112  Tenn.  652,  653,  654,  B8  8.  W. 
174,  Toluntarj  diimiseal  by  consent  is  not  bar  to  another  action. 

91  U.  a  687-594,  23  L.  328,  TWIN  LICK  OIL  CO.  ▼.  MAEBUBY. 

8yl.  I  (VIII,  730).    Relation  of  director  to  corporation  ia  fldnciai;. 

Approved  in  In  re  Caatle  Braid  Co.,  145  Fed.  230,  235,  upholding 
contract  between  corporation  and  directora  for  parchase  of  latter's 
stock;  Martin  t.  Santa  Cruz  Water  atorag>e  Co.,  4  Arts.  175,  36  Pae. 
37,  action  of  three  of  five  corporation  directors  in  voting  one  of 
themselves  salar]'  as  secretary  is  void;  MeConnell  v.  Combination 
Min.  etc.  Co.,  30  Mont.  258,  104  Am.  St.  Bep.  703,  76  Pae.  200,  hold- 
ing void  resolution  of  four  directors  voting  three  directors  salaries, 
predicated  on  bj-laws  previonslj  paaaed  by  Ave  directors  Inelading 
four  Brat   mentioned. 

8y).  2   (Tin,  731).     Contraeta  between  fiduciaries  are  voidable. 

Approved  in  Beach  v.  McKinnon,  148  Fed.  736,  bill  by  receiver  of 
corporation  against  director  for  accounting  as  to  notea  payable  to 
corporation  and  transferred  to  defendant,  merely  alleging  that  notes 
were  property  of  corporation,  ia  insufQcient. 

Distingniahed  in  Attalla  Iron  Ore  Co.  t.  Tirginia  etc.  Coke  Co., 
Ill  Tenn.  E84,  77  8.  W.  775,  setting  aside  contract  between  corpora- 
tion and  new  company  secretly  formed  by  its  managers  and  another. 

8yL  S    (TH:^  732).    Batifieatlon  of  contracts  between  fldueiariea. 

Approved  in  Eeaaler  v.  Enaley  Co.,  129  Fed.  402,  contract  by  which 
officers  have  obtained  property  of  corporation  by  fraud  may  be  rati< 
tied  by  directors  and  disinterested  majority  of  stockholders. 


sdbvGoOgIc 
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87).  A  (Vm,  732).    DirectoTS  represent  ahareholden. 

ApproTed  in  Eearst  v.  Putnam  Min.  Co.,  28  Utah,  198,  107  An.  Bt. 
Bep.  698,  77  Fae.  T57,  6Q  L.  B.  A.  784,  stoekholdera  cannot  in  own 
right  sne  to  set  atida  coBvajaDeo  on  ground  of  fraud  giving  rise  to 

Syl.  7  (Vm,  732).    Director's  contract  with  corporation. 

Approved  in  Pacific  Vinegar  etc.  Wka.  t.  Smith,  145  Cal.  369,  104 
Am.  8t.  Bep.  42,  7S  Pac.  554,  president  of  corporation  cannot  pur- 
chase notes  payable  to  corporation  and  indorse  them  to  himself  in- 
dividnaU/;  Sehnittger  v.  Old  Home  etc.  Min.  Co.,  144  Cal.  607,  78 
Pac.  10,  upholding  loan  by  certain  directors  to  corporation  where 
matter  carried  by  safficient  Tote  of  other  directors,  though  lending 
members  voted  for  transaction;  Oriffith  v.  Blaekwater  Boom  etc.  Co., 
55  W.  Ta.  615,  48  S.  E.  446,  69  L.  B.  A.  124,  determining  rule  for 
compensation  where  director  made  contract  with  corporation  which 
was  partly  executed  and  later  abrogated  by  court  at  suit  of  stock- 
holders. 

Syl,  8   (Vm,  734),    Director  may  purchase  at  foreclosure. 

Approved  in  Bums  t.  Cooper,  140  Fed.  277,  guardian's  sale  of 
ward's  property  under  order  of  court  ia  voidable  where  guardian  pro- 
cures sale  for  purpose  of  transferring  title  to  himself;  Marquam  v. 
Boss,  47  Or.  414,  S3  Pac.  S62,  trust  company  holding  title  in  trust 
to  manage  encumbered  property  and  making  advances  under  contract, 
could  purchase  at  foreclosure  sale  under  priqr  mortgage. 

Syl.  9  (Vm,  734).     Laches — EeBcission  of  contract  for  fraud. 

Approved  in  Arbuckle  v.  Kelley,  144  Pod.  278,  refusing  to  set 
aside  tax  sale  for  irregularities  after  lapse  of  eighteen  years  where 
they  have  become  valuable;  Byason  t.  Dunten,  164  Ind.  96,  73  N.  E. 
77,  applying  rule  where  during  minority  of  coleoant  other  cotenant 
purclaied  at  foreclosure  sale;  Sunter  v.  SuDter,  l90  Mass.  456,  77 
K.  E.  498,  suit  by  wards  to  set  aside  sale  of  land  by  guardian  in- 
directly to  himself  not  barred  though  not  brought  within  statutory 
time  where  brought  soon  after  learning  of  fraud;  Brown  v.  Kemmercr, 
214  Pa.  522,  63  Atl.  S23,  six  years'  delay  in  bringing  suit  to  set 
aside  execution  sale  for  fraud  or  treat  transaction  as  trust  and 
stauding  by  while  another  dealt  with  property  in  manner  inconsistent 
with  trust   is  laches. 

Syl.  10  {Vm,  736).     Eescission — Matters  considered  in  determining 

Approved  in  Patterson  v.  Hewitt,  11  K.  M.  19,  66  Pac.  656,  55  U 
B.  A.  658,  applying  rule  where  there  was  eight  years'  delay  in  seek- 
_ing  to  enforce  trust  in  mining  claims;  Griffith  v,  Blackwater  Boom  Co., 
'55  W.  Va.  619,  48  8.  B.  44S,  69  L.  B.  A.  124,  determining  rule  for 
compensation  where  director  made  contract  with  corporation  which 
was  partly  executed  and  later  abrogated  by  court  at  suit  of  stock- 
tioldera. 
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Laehea — Prsod — SpeeuUtivo  delay  not  per- 

Approved  in  Kessler  v.  Ensley,  141  Ted.  leff,  whore  former  director 
bought  laud  of  trustees  of  land  company  to  whom  property  was  con- 
veyed to  sell  to  pay  debts,  and  be  sold  lots,  built  town,  and  made 
improTements,  stockholders  barred,  by  four  years'  delay,  from  setting 
aside  purchase;  Patterson  v.  Hewitt,  11  N.  M.  31,  66  Pac.  651,  55 
L.  B.  A.  65S,  applying  rule  to  eight  years'  delay  in  seeking  to  enforce 
trust  in  mining   claims. 

8yl.    12    (VIII,   736).    Fraud — Fluctuating  values — Prompt  reaeia- 

Approved  in  Patterson  v.  Hewitt,  195  TT,  8.  319,  49  L.  218,  25  Sup. 
Ct.  35,  affirming  11  N.  U.  26,  33,  66  Pae.  3SB,  S61,  55  L.  B.  A.  658, 
applying  rule  to  eight  yean'  delay  in  seeking  to  enforce  trust  in  mining 
claims;  8tevens  v.  McChryetal,  150  Fed.  S9,  where  applicant  for  mining 
patent  agreed  to  convey  to  contestant  portion  of  property  on  demand 
for  deed  after  issuance  of  patent  on  payment  of  certain  sum,  five 
year»'  delay  in  demand  and  tender  bars  specific  performance;  Socrates 
Quicksilver  Mines  v.  Carr  Bealty  Co.,  130  Fed.  2B8,  64  C.  C.  A.  539, 
applying  rule  where  one  locator  sought  relief  against  other  locators 
of  mining  claim  for  fraud;  Cole  v.  Birmingham  Union  By.  Co.,  143 
Ala.  435,  39  So.  405,  suit  by  stockholder  in  street  railroad  to  set 
aside  sale  of  property  to  another  company  for  its  shares  of  stock 
bought  ten  years  after  transfer  and  two  years  after  knowledge,  is 
barred;  Hall  v,  Nash,  33  Colo.  507,  SI  Pac.  251,  applying  rule  whero 
stockholder  had  knowledge  of  surrender  of  mining  lease  by  corpora- 
tion and  obtaining  other  leases  in  which  president  was  interested; 
Bridley  v.  Johnson,  11  Idaho,  700,  S3  Pae.  931,  applying  rule  where 
one  execnted  note  payable  in  one  year  secured  mortgage  on  un- 
patented mine,  and  note  not  paid  for  twelve  years  after  other  party 
had  done  assessment  and  development  work. 

Distinguished  in  Hill  v.  Hall,  191  Uass.  2GS,  77  K.  E.  837,  where 
client  sued  attorneys  to  rescind  sate  of  bonds  seven  months  after 
completion  of  transaction  and  within  one  month  after  expiration  of 
«ption  given  one  of  defendants  to  repurchase  at  higher  price,  action 
not  barred. 

fll  IJ.  8  603-617,  23  L.  405,  OILMAN  t.  ILLINOIS  ETC.  TBLB- 
GBAPH  CO. 

Syl.  i  (VIII,  73S).    Joinder  of  ejectment  and  foreclosure. 

Approved  in  Hatcher  v.  Hendrie  etc.  Supply  Co.,  133  Fed.  271,  88 
C.  C.  A.  19,  under  Colorado  statute  remedy  on  mechanic's  Uen  and 
on  debt  may  bo  pursued  in  single  action. 
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721  Notes  on  V.  S.  Sepoits.  SI  U.  S.  618-637 

91  V.  B.  618-637,  23  L.  214,  DOWS  ▼.  NATIONAL  EXCHANGE 
BANK. 

S7L  8  (Tin,  741).    Invoice  as  evidence  of  title. 

Approved  in  In  re  Smith  ft  Nixon  Pinno  Co.,  149  Fed.  113,  eon- 
■tming  contract  wherebj  pianoi  sold  to  corporation  under  agreement 
providing  that  corporation  pay  eaati  for  each  piano  it  Bold,  thonch 
Invoice  recited  that  shipper  Mid  pianoa  to  corporation  as  bailment 
«nd  not  aale;  In  re  Wood,  140  Fed.  964,  where  bankrupt  wrote  to 
claimant  for  articles  to  be  shown  at  fair  and  they  were  billed  to  him 
"Bubject  to  next  sprins's  terms,"  and  shortly  before  bankruptcy 
demand  made  for  goods  was  refused,  claimant  eoold  not  recover 
property,  from  trustee;  John  Deere  Plow  Co.  v,  UeDavid,  137  Fed. 
811,  70  C.  C.  A.  422,  eonstraing  contract  consigning  goods  for  sale 
«n  commission  nnder  warranty  for  safety  of  goods  as  one  of  agency 
and  not  conditional  sale;  In  re  Hillei;,  135  Fed.  869,  where  claimant 
sold  goods  to  bankrupt  who  could  sell  at  hia  discretion,  with  option 
to  pay  price  on  goods  sold  or  return  goods,  claimant  could  not  re- 
cover nnsold  goods  as  against  bankruptcy  trustee. 

SyL  4  CVm,  741).    Bill  of  lading— Titlo  on  payment  of  draft. 

Approved  in  Portland  etc.  Co.  v.  British  etc.  Ins.  Co.,  130  Fed.  664, 
65  C.  C.  A.  334,  following  rule;  Greenwood  Grocery  Co.  v,  Canadian 
etc.  Elevator  Co.,  72  B.  C.  453,  110  Am.  St.  Bep.  629,  G2  3.  E.  192, 
2  L.  B.  A,  (N.  B.)  79,  buyer  has  no  right  to  possession  of  goods  by 
tender  of  leas  than  amount  of  draft;  General  Electric  Co.  v.  Southern 
By.,  72  B.  C.  254,  110  Am.  St.  Bep.  603,  51  8.  E.  696,  where  freight 
shipped  under  bill  of  lading  with  draft  attached,  and  bill  of  lading 
was  to  shipper's  order  and  to  notify  third  party,  carrier  could  not 
deliver  freight  to  latter  without  surrender  of  bill  of  lading.  See  lOS 
Am.  St.  Bep.  366,  368,  note. 

Byl.  S  (Vm,  741}.    Transfer  of  bill  of  lading  passes  title. 

Approved  in  Bush  v.  Export  Storage  Co.,  136  Fed.  933,  where 
mannfacturing  corporation  leased  part  of  premises  to  warehouse  com* 
pany  and  stored  its  goods  in  such  warehonse,  receiving  receipts  which 
it  pledged,  and  corporation  used  np  goods  and  replaced  them  with 
others,  pledgee  took  good  title;  Uather  v.  Gordon,  77  Conn.  344,  59 
AtL  425,  where  seller  drew  draft  attached  to  bill  of  lading,  which 
was  discounted  by  plaintiff,  and  on  buyer's  failure  to  accept  goods  or 
pay  draft,  plaintift  delivered  goods  to  seller  for  resale,  seller's  cred- 
itors could  not  attach  goods;  Mitchell  v.  Baker,  208  Pa.  379,  57  AtL 
761,  where  mannfaeturer,  under  seller's  direction,  ships  goods  to 
purchaser,  bill  of  sale  being  made  out  in  seller's  name  who  indorses 
it  to  buyer,  title  passes  to  buyer  on  indorsement  of  bill  of  lading  and 
delivery  of  goods  to  carrier.    See  105  Am.  St.  fiep.  3S8,  368,  note. 
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ByL  11  (Tin,  743).  BebntUl  of  pieitunption  u  to  biU  of  Udicff 
pauing  title. 

Approved  in  Hamilton  ▼.  Belilitz  Brewing  Co.,  1E9  Zowa,  182,  10!^ 
N.  W.  142,  fact  that  nonresident  aeller  took  biU  of  lading  in  name 
of  local  agent  who  indorsed  same  and  it  was  aent  with  draft  ehowing 
.  delirerj'  not  to  be  made  to  bajer  in  thia  Mate  until  pajment,  doea  not 
■how  as  matter  of  law  that  aale  took  place  in  thia  state, 

91  IT.  a  638-642,  23  L.  252,  ENOTTS  r.  STEABNa 
Byi.  2  (Tin,  744).    FasthnmoDB  child — Eqoitablc  convenion. 
See  101  Am.  8t.  Bep.  870,  note. 

SI  n.  S.  646-656,  23  L.  341,  PHILLIPS  ETC.  CONSTEUCTION  Ca 
V.  8ETM0XJB. 

Syl.  1  (VIII,  745).    Special  findings  when  not  disturbed  on  appeaL 

Approved  in  Uichigan  Home  Colonr  Co.  t.  Tabor,  141  Fed.  333, 
disapproving  practice  of  filing  large  namber  of  assignineDts  of  error. 

8yl.  7  (Vm,  746).    Contract  requiring  performance  on  certain  day. 

Approved  in  Michigan  Home  Colony  Co.  v.  Tabor,  141  X^d.  836, 
where  eODtraet  for  sale  of  land  required  payment  of  bxlanee  of  pni- 
chaie  money  on  specified  day  and  that  on  such  payment  vendor  should 
on  demand  thereafter  exeente  deed,  vendor  could  not  sue  for  purchase 
price  without  tendering  deed;  HoUiday  v.  Wright,  134  Uich.  611,  99 
N.  W.  950,  where  stock  subscriber  tenders  bank  stock  and  demanda 
repayment  pnrsnant  to  agreement  with  promoter,  it  is  no  defense  t» 
action  for  money  paid  that  be  ha*  not  paid  for  stock  aa  assessment* 
were  made,  as  per  contract,  where  corporation  accepted  payment  after 
delay;  Powers  v.  Bude,  14  Okl.  395,  79  Pac.  94,  applying  rule  to  ssI* 

Syl.  8  (VIII,  746).     Waiver  of  nonperformanee  on  fixed  day. 

Approved  in  Wing  t  Bostwick  Co.  v.  United  States  Hdelity  A  0, 
Co.,  150  Fed.  677,  where  building  contract  does  not  specify  penalty 
for  noncompletion  within  time  limit,  and  time  not  of  easenee  of 
contract,  damages  for  failure  to  complete  in  time  is  rental  value. 

01  U.  S.  656-667,  23  L.  336,  NEW  LAMP  ETC.  CO.  v.  ANS0NI4 
BBAS8  ETC.  CO. 
Syl.  8  (VIII,  749).    Collateral  attack  on  bankruptcy  decree. 
Approved  in  Silvey  v.  Tift,  123  Qa.  808,  51  a  K  750,  1  L.  E.  A. 
(N.    8.)    386,   where    petition   for   involuntary  bankruptcy   set   out 
preferential   transfer   to   certain   firm,   adjudication   ia   conclnstve   of 
status  of  bankrupt  as  such. 
Syl.  14  (Vm,  749).    Statutory  construction— rBepngnaney  avoidedu 
Approved  in  lu  re  United  Button  Co.,  140  Fed.  506,  claim  for  un- 
liquidated damages  resulting  from  injury  to  property  of  another,  not 
reduced   to  judgment,   cannot  be   liquidated   under  Bankr.  Aet  1893, 
g  63b. 
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61  U.  a.  887-880,  23  L.  290,  458,  PLOEIDA  t.  ANDEBSON. 

Syl.  7  (Vm,  751).    Florida  improvement  act — Option  of  trntteei. 

Approved  in  Wilson  r.  Uitchell,  43  Fin.  110,  121,  30  So.  700,  707, 
nndsr  Internal  Improvement  Act,  |  3,  where  trustees  exercised  dia- 
eretioo  to  purchaae  and  cancel  bonds  interest  ceased  to  run  tbereon 
nnleas   interest    coupons   previouBlj'    canceled   and    negotiated. 

01  V.  8.  092-703,  23  L.  379,  TEE  COLOBADO. 

Sj-L  11  (Vm,  753).    ColliaioD — Dntjr  to  sluken  speed  in  dark. 

Approved  in  Qaiaette  v.  Bisso,  130  Fed.  831,  09  G.  C.  A.  8S5,  bolding 
tag  ascending  Uissisaippi  above  New  Orleans  in  tog  at  speed  of  ninK 
miles  liable  for  running  down  person  crossing  in  skiff. 

SyL  IS  (Tin,  7S4).    Collision— What  U  excessive  speed. 

Approved  In  In  re  Cljrde  8.  8.  Co.,  134  Fed.  97,  six  knots  is  excesdv* 
•peed  for  steamer  in  tbiek  fog  in  frequented  part  of  ocean. 

91  v.  B.  704-712,  23  L.  421,  WABBEN  r.  SHOOK. 

87L  3  (VQI,  764).    Broker  defined. 

Approved  in  Oemnndt  v.  BUpley,  98  i£A.  662,  S7  Atl.  13,  wharr 
nonresident  owned  property  in  eoanty  which  he  managed  and  collected 
rents  from  and  also  from  property  held  as  eotenant,  receiving  eom- 
mission  from  eotenant,  he  cannot  be  sued  in  such  county  nnder  Code, 
art.  75,  |  132,  antborising  suit  in  county  where  business  carried  on. 

91  V.  %  716-730,  23  L.  454,  NIOHOI^  v.  EATON. 


Approved  in  In  re  UeEay,  143  Fed.  673,  where  will  beqoeathed 
directed  trustee  to  pay  interest  of  certain  fund  to  wife  and  son  a» 
designated  in  will,  title  to  fund  vested  in  tmatee  and  did  not  pasa 
to  bankraptcy  trustee  of  wife  and  son. 

8yL  6  (Tin,  750).    Life  estate — Bight  to  tents. 

Distinguished  in  Sprinkle  v.  Leslie,  36  Tex.  Civ.  8S7,  81  B.  W. 
1018,  where  will  gave  devisee  right  to  rent  property  but  prohibited 
■ale  of  mortgage  thereof,  and  provided  for  vesting  of  title  In  her 
heirs  after  her  death,  restriction  against  alienation  is  void,  though 
devisee  took  only  life  estate. 

SyL  6  {Vm,  756).    Wills— Debts  of  grantee. 

Approved  in  Uason  v.  Bhode  Island  etc  Trust  Co.,  78  Conn.  S3, 
61  Atl.  58,  construing  will  as  creating  valid  spendthrift  trust;  Eessner 
T.  Phillips,  189  Mo.  624,  107  Am.  St.  Bep,  368,  88  8.  W.  68,  where 
deed  conveyed  title  on  condition  that  land  be  not  liable  for  grantee** 
debts  contracted  daring  speeifled  term  and  that  grantee  could  not 
•ell  er  encumber  for  certain  period  except  to  will  same,  spendthrift 
trost  not  created. 
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(Vm,  7S5.)  ICiaeellukfloiu.  Cited  in  Woodbnrr  v.  Sftml  Print, 
187  Uus.  429,  73  N.  E.  MB,  nnder  Bev.  Lawi,  c.  1G9,  (  3,  el.  8, 
ftuthorlting  suit  to  tmcIi,  in  payment  of  debt,  property  frandnleiitly 
eonvejed,  "debt"  inelndea  eonttut  obligation*  (or  whieli  Mnonot 
due  sot  deflnitelj  kteeitained. 


XCn  UNITED  STATES. 


02  V.  B.  1-10,  29  L.  621,  BLEABE  v.  QABXJNQTOir. 

B7I.  B  CVm,  790).    Equity— Examiaer  cannot  decide  objeetlou. 

Approved  in  Nelnn  t.  United  Stetei,  201  U.  a  IM,  SO  L.  OSS,  M 
Sop.  Ct.  SS8,  immttterislit?  of  evidence  longlit  to  be  elicited  before 
■pecial  examiner  does  not  jnatify  tefnsa]  to  aniwer;  Dowagiae  Ufg. 
Co.  V.  liochren,  143  Fed.  E16,  fallowing  rule;  Casaett  v.  Uitehell  Coal 
tc  Coke  Co.,  150  I'ed.  37,  order  in  action  againat  railroad  for  violation 
of  interetate  commerce  act,  requiring  certain  railroad  official!  to  pro- 
dnce  certain  papers  at  trial,  ia  final  deeiBion  reviewable  on  error;  Bank 
of  Baveniwood  v.  Jobngon,  143  Fed.  4Q5,  and  In  re  Bomine,  136  Fed. 
639,  both  bolding  referee  in  bankruptcy  in  taking  tCBtimony  most 
allow  qaestion  to  be  answered  thougb  it  i*  improper,  and  note  qneation, 
objection  and  ruling  in  record;  Butte  etc.  Uiu.  Co.  v.  Uontana  Ore 
Fnrch.  Co.,  139  Fed.  848,  84S,  applying  rule  on  taking  depositiona  in 
action  at  law;  Perry  v.  Bubber  Tire  Wheel  Co.,  133  Fed.  837,  applying 
rale  where  dnposiliona  taken  under  Bev.  St.,  §  663. 

Syl,  4  (Tm,  7S9).    Equity— Testimony  must  be  redneed  to  writing. 

Approved  in  New  England  Phon.  Co.  v.  National  Phon.  Co.,  I4S 
Fed.  324,  witness  whose  testimony  is  being  taken  orally  before  ex- 
aminer cannot  refuse  to  answer  question  on  ground  that  questions  are 
immaterial;  Bank  of  Bavanswood  v.  Johnson,  143  Fed.  406,  and  In  re 
Bomine,  138  Fed.  641,  both  bolding  where  objections  to  evidence  be- 
fore referee  snstained,  referee  at  request  of  party  offering  same  need 
not  certify  objections  to  court. 

SyL  9  (Vm,  7S9).    Eqaity^BoIed  out  testimony  must  b«  Is  record. 

Approved  In  Dowsgiac  Ufg.  Co.  v.  Lochren,  143  Fed.  213,  214,  215, 
following  rule;  United  Cigarette  etc.  Co.  v.  Wright,  1S2  Fed.  198, 
applying  role  to  equity  pleading. 

Diatingniehed  in  Laeroix  v.  Tyberg,  149  Fed.  782,  on  taking  deposi- 
tions to  be  used  in  contest  before  Patent  Office,  witness  required  to 
answer  qnestions  where  testimony  may,  on  one  theory  of  case,  be 
relevant;  Independent  B.  P.  Co.  v.  Boorman,  137  Fed.  996,  where  part 
of  answer  In  equity  setting  np  particular  defense  has  been  striekaa 
out  on  ground  of  irrelevancy,  court  of  another  district  in  which  teati- 


3d  by  Google 


T8B  Notes  on  V.  S.  Beports.  »E  U.  B.  10-Sl 

moiiy  ia  being  taken  before  examiner  will,  on  objection!,  exelnde 
teatimoDj'  in  lupport  of  ench  detente. 

B7I.  7  (Tm,  760).    Balsa — Menne  of  knowledge  open  to  botli. 

ApproTod  in  Kimber  t.  Tonng,  137  Fed.  719,  70  C.  C.  A.  178,  la 
action  for  deceit  in  aale  of  corporation  bonda,  faltitjr  of  npreeenta- 
tions  tliat  defendant  knew  bondi  were  good  and  tliat  tlie;  would  be 
paid  at  maturity  doea  not  create  liability. 

92  tr.  S.  10-26,  23  L.  924,  QAINE8  t.  FUENTEa 

Bjrl.  2  (Tm,  760).    Federal  jnrisdietion— DiTorae  citicenabip. 

Approved  in  Pej^on  v,  Deamond,  129  Fed.  5,  63  C.  C.  A.  661,  np- 
bolding  juriedietioB  ever  action  for  damages  for  eonreraion  of  timber 
wrongfully  cnt  from  plaintiff's  land. 

87L  8  (TZQ,  760).    Circuit  court's  jurisdiction  on  removal. 

Diatingniabed  in  Cochran  v.  Montgomery  County,  199  XT.  S.  269. 
50  h.  1S7,  26  Sup.  Ct.  S8,  holding  decision  of  circuit  court  of  appeals 
flnal  where  rait  removed  for  local  pre jn  dice. 

SyL  S  CVm,  761).    Equity  juriadiction  to  set  aaide  probate. 

Approved  in  Medill  v.  Snyder,  71  Kan.  597,  81  Pac.  819,  time  lim- 
ited by  statute  of  wills  for  brinpng  action  in  district  eonrt  is  net 
extended  by  Code  Civ.  Froc,  {  S3. 

Syl.  «  (Vm,  761).    federal  equity  jurisdiction  to  set  aside  probate. 

Diatiuguished  in  O'Callaghan  v.  O'Brien,  199  V.  S.  104,  109,  SO  L. 
109,  110,  2S  Sap.  Ct.  727,  diverse  citizenship  does  not  give  federal 
jariadiction  of  bill  to  declare  nonexistence  of  will  and  nullity  of  its 
state  probate,  where  under  state  law  vriU  contest  is  ancillary  to  orig- 
inal probate  proceedings. 

Syl.  T  (VlU,  762).    Bemoval — Controversy  between  diverse  elttsens. 

Approved  In  Ifadieonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
tr.  S.  248,  49  L.  466,  25  Sup.  Ct.  251,  proceeding  in  eminent  domain 
under  Ky.  Stat.,  {§  835-S39,  where  requisite  diversity  of  citixenHbip 
exists,  is  removable;  Johnson  v.  Computing  Scale  Co.,  130  Fed.  344, 
where  amount  claimed  in  complaint  in  state  court  is  sufficient  to  give 
federal  juriadiction,  plaintiff  eannoL  defeat  jurisdiction  after  removal 
by  affidavit  ahowing  he  ia  entitled  to  leas  than  juriedietional  amount; 
Buekhannon  etc.  B.  Co.  t.  Davis,  13S  Fed.  709,  08  C.  C.  A.  345,  order 
requiring  that  suit  against  federal  receiver  to  condemn  crossing  over 
fight  of  way  shoaid  be  brought  in  federal  court  does  not  interfere 
with  state's  right  of  eminent  domain;  Barber  Asphalt  etc.  Co.  v. 
Uorris,  138  Fed.  949,  67  L.  B.  A.  761,  66  C.  C.  A.  66,  Dulnth  charter 
relating  to  appeals  from  allowance  or  rejection  of  claims,  does  not 
restrict  federal  jariadiction  to  enforce  judgments  on  such  claim*. 

92  tr.  S.  87-31,  23  L.  397,  HALL  v.  TJNITBD  STATES. 

(Vm,  765.)  Uiecellaneona.  Cited  in  United  States  v.  Foreman, 
B  OkL  258,  48  Pac  97,  one  aning  government  In  territorial  coort  Uf 
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reeover  mone;  paid  for  land  on  which  entry  erroneously  allowed  and 
afterward  canceled  need  not  ebow  inrrender  of  duplicate  receipt  and 
relinquishment  of  claims  to  land. 

92  U.  S.  41-49,  23  L.  646,  BOBERTS  t.  UNITED  STATED 

SjL  1  (viu,  706).  CompoDution  for  Mrriees  rendered  «t  offlcfal'i 
request. 

Approved  in  Slavens  V.  United  SUtei,  196  TT.  S.  23S,  49  L.  461,  SS 
Sup.  Ct.  229,  mail  eontraeior  not  entitled  to  extra  compensation  for 
sBTTiees  ontside  terms  of  contract  performed  on  unaatborized  demand 
of  postmaBter,  where  on  Postmaater  General's  protest  he  waa  relieved 
from  sneh  services. 

»2  U.  a.  73-77,  23  L.  69T,  SHUEY  t.  UNITED  STATEa 

S7I.  3  (Tni,  768).  Beward  tor  arrest  and  for  iufonnation  leading 
to  arrest. 

Approved  in  McClaughry  v.  Sing,  147  Fed.  469,  affirming  136  Fed, 
196,  reward  for  arrest  of  each  of  parties  convicted  of  certain  crime, 
is  not  earned  by  merely  giving  information  which  leads  to  arrest; 
Smith  V.  Vernon  Connty,  1S6  Uo.  506,  107  Am.  Bt.  Bep.  824,  87  B. 
W.  950,  70  L,  B.  A.  59,  where  reward  offered  for  "apprehension  and 
convictian,"  one  apprehending  felon  and  turning  him  over  to  ofBeer 
who  testified  at  trial  from  which  conviction  resulted  earned  reward; 
Bails  County  v,  Stephens,  104  Mo.  App.  119,  78  B.  W.  292,  where  one 
knowing  of  crime  and  of  reward  for  apprehension,  arrest  and  con. 
victioD,  located  suspect  and  telegraphed  eheriS  to  arrest  him,  which 
was  done,  and  he  waa  taraed  over  to  informant  who  elicited  con- 
fession, informant  entitled  to  reward  as  against  sheriff;  dissenting 
opinion  in  UcClaughry  t.  King,  147  Fed.  489,  majority  holding  re- 
ward for  arrest  of  each  of  parties  convicted  of  certain  crime,  not 
earned  by  merely  giving  information  as  to  whereabouts  of  suspect, 

92  U.  8.  85-90,  23  L.  681,  CHEATHAM  v.  UNITED  BTATEa 
Syl.  2  (Tin,  769),    Becorery  of  taxes  psid  not  of  right. 
Approved   in  Christie  Street  Com.  Co.  v.  United  States,  1£0  Fad, 
SOS,  where  petition  for  recovery  of  taxes  paid  under  duress  shows  that 
plaintiff   had   appealed  to  Internal  Bevenne  Commissioner   for  redress, 
action  is  subject  to  limitations  imposed  by  Bev.  St.,  §§  3226,  3227. 

Byl.  3  (Vm,  770).    Courts  cannot  control  tax  collection. 

Approved  in  Christie  Street  Com.  Co.  v.  United  States,  129  Fed.  SOS, 
denying  circuit  court's  jurisdiction  nnder  Comp.  8t.  1901,  p.  762, 
over  action  to  recover  tax  exacted  under  duress;  UcConnel  v.  Hamp- 
ton, 164  Ind.  S49,  73  K.  E.  1092,  refusing  to  enjoin  assessor  from 
placing  on  tax  duplicate  asseuiments  for  property  omitted  in  past  years 
where  assessor  had  initiated  proceedings  therefor. 
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.98  U.  S.  90-83,  23  L.  678,  WALKEE  t.  SAUTINET. 

87I.  2  (Vm,  770).    Jnr^  trial  not  privilege  of  citizenship. 

Approved  in  Tillej  v.  Cox,  119  Qa.  870,  47  S.  E.  221,  apholdinE  dv. 
Code,  189E,  §  5331,  anthoriziDg  eoart  to  direct  jurj  where  there  is  no 
conflict  in  evidence;  Light  t.  Cftoadian  County  Bank,  2  Okl.  6S0,  37 
Pac.  1077,  upholding  atatutoiy  proeeedingB  for  arrest  and  bail  of 
debtors;  Qonn  v.  Union  B.  B.  Co.,  S7  B.  I.  322,  62  Atl.  119,  npholding 
Klen.  Laws  1896,  e.  SSI,  §  11,  anthoriziug  snprems  court  ta  diieot 
jndgment  witbont  farther  trial  by  jnry. 

871.  3  (vm,  771).    When  doe  procesa  complied  with. 

Approved  in  St.  Lonlj  V.  Oalt,  179  Mo.  17,  77  S.  W.  878,  63  L.  B. 
A.  778,  upholding  ordinance  prohibiting  one  from  peimittiDg  growth 
-of  weeds  on  bis  premises. 

S7I.  4  (Vm,  771).    What  is  due  process  of  law  In  states. 

Approved  in  In  re  Francis,  136  Fed.  913,  ander  Bankr.  Act  1898, 
■%  8,  snbd.  3,  where  it  is  alleged  that  debt  for  which  banhmpts  liable 
created  hy  fraud,  that  two  had  absconded  and  other  in  jail,  appoint- 
ment of  receiver  before  adjudication  without  notice  to  incarcerated 
bankrupt,  is  dne  process;  Wonham  v.  State,  69  Neb.  402,  91  N.  W, 
423,  58  L.  B.  A.  825,  uptaolding  act  of  1889,  regulating  hour*  of  labor 
■of  females  employed  in  certain  lines  of  work. 

92  a  S.  B3101,  23  I-.  699,  MAGBE  v.  MANHATTAN  LIFE  INS.  CO. 

Syl.  1  (Vm,  772).    Fraud  vitiates  surety's  contract. 

Approved  in  Orleans  etc  By.  Co.  v.  International  Const.  Co., 
113  La.  413,  37  80.  11,  surety  released  by  change  in  contract  with 
reference  to  work. 

Syl.  2  (vm,  773).  Surety's  defense  after  loss— Ricts  within 
'knowledge. 

Approved  in  American  Bonding  Co.  v.  Pueblo  Inv.  Co.,  150  Fed.  23, 
«uiTender  of  premisea  by  lessee  during  term  doee  not  relieve  surety 
from  liability  for  matured  obligations;  Reed  v.  Munn,  148  Fed.  761, 
refusing  to  enforce,  for  laches,  trust  with  reference  to  mining  claims, 

Syl.  8  (vm,  773).    Principal  and  surety — Disclosures  required. 

Approved  in  Watertown  Savings  Bank  v.  Uattoon,  78  Conn.  394, 
■62  Atl.  624,  where  sureties  on  bank  official's  bond  did  not  sign 
-at  request  of  directors,  fact  that  directors  knew  of  prior  embezzle- 
ment of  which  they  did  not  inform  sureties,  does  not  release  them; 
Shennan  v.  Harbin,  125  Iowa,  181,  100  N.  W.  631,  where  mutual  life 
association  not  asked  by  surety  as  to  president's  past  conduct,  asso- 
ciation not  guilty  of  fraudulent  concealment  avoiding  bond;  Wright  v. 
.German  Brewing  Co.,  103  Md.  3SD,  63  Atl.  SOS,  fraudulent  conceal- 
ment of  fact  that  principal  while  in  employ  of  obligee  bad  committed 
(orgsry,  is  no  defense  to  action  ou  buud. 


sdbvGoOgIc 


92  Xr.  a.  101-120  NotM  on  U.  B.  B«partii  72S 

n  n.  8.  101-109,  28  L.  471,  HEBLETT  v.  UACFABLAND. 
SyL  X   (Vm,  774).    Bepreeiktioii  of  propertj  (nndnleiitlT  ea>- 

Approved  in  Qnen-Dnverger,  146  G&l.  889,  890,  SO  Pkc  238,  E3S, 
where  one  from  whom  eonveTanee  obtained  ^)f  fnnd  gave  notice 
of  reaciMion  inunediftteljr  ob  diBCOTeiy  of  fnnd  and  tendered  back 
certificate  of  deposit  he  had  received  ai  consideration,  bo  w*M  entitled 
to  reieiuion  on  tanderiog  back  amount  of  eertifleate. 

02  D.  a  107-111,  28  L.  486,  STOTT  v.  SUTEEBFOSD. 

BjL  1  (Tm,  774).    Lmm— "Grant"  and  "deviac"  constmed. 

Approved  in  Bhenk  T.  SUhl,  33  Znd.  App.  4BT,  74  N.  E.  HO,  word* 
"granted  and  leased"  in  contract  relating  to  land  for  gu  wella, 
being  merely  covenant  for  quiet  enjoyment,  eontract  !■  leaae. 

08  U.  a  116-121,  23  L.  488,  KIXTBEDQE  *.  EACB. 


Approved  in  Cheshira  Prov.  tnst.  v,  Anglo-Amerlean  etc.  Co.,  132  Fed. 
900, 66  C.  C.  A.  122,  jadidal  proceedings  by  bank  commiBsioners  under 
state  law  to  wind  np  bank  in  which  assignoe  is  appointed,  do  not 
dinolve  corpoiaition  so  as  to  preelada  federal  judgment  against  bank; 
Tbiel  DetectivB  etc  Co.  ▼.  UcCInre,  130  Fed.  S7,  where  at  time 
creditor  of  decedent  flied  federal  bill  tor  aeeonnting  by  executor, 
state  suit  for  similar  purpose  had  been  flled,  to  which  eomplainant 
not  made  party,  federal  bill  not  maintainable, 

8yL  4  (Vm,  775).    Coato  in  equity. 

Approved  in  Western  Coal  etc.  Co.  v.  Petty,  132  Fed.  604,  wher» 
federal  anit  against  two  defendants  as  joint  trespaaaera  was  dis- 
missed SB  to  one  for  want  of  juriadiction,  and  plaintiff  sned  him  in 
state  court,  secnring  judgment,  which  was  paid,  and  defendant  in 
federal  court  secured  dismiBsal  on  filing  amended  answer  settinK  up 
■nch  payment,  aueh  defendant  entitled  to  coata;  Consolidated  etc.  Uin. 
Co.  V.  Baker,  131  Fed.  991,  plaintiff  in  ejectment  for  mining  prop- 
erty and  olao  in  equity  to  enjoin  tTeapaea  by  same  defendant,  recover- 
ing in  both  eases,  entitled  to  coata  in  both,  though  it  only  recovered 
as  to  part  of  gronud. 

Distingoiahed  in  Natter  v.  Brown,  58  W.  Va.  240,  S2  S.  E.  90,  1  L. 
,  'B.  A.  (N.  S.)  10S3,  decree  in  equity  respecting  allowances  of  expensea 
and  compensation  of  receiver  appealable. 

■.  NATIONAL  EX- 

Syl.  1  (Vm,  776).    Implied  powers  of  national  banks. 
See  111  Am.  Bt.  Sep.  318,  note. 
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6yl.  4  (Vm,  777).    Natioul  bank  cannot  deal  in  atocki. 

Appiorad  in  Fint  Nat.  Bank  t.  Cohtctw,  200  TJ.  B.  439,  SO  L.  04B, 
SB  8np.  Ct,  Il06,  national  bank  cannot  take  in  ezehange  for  debt 
agatnat  inaolvont  corporation,  stock  in  corporation  organised  to  hay 
and  aell  atMta  of  insolrent  corporation. 

Syt.  3  (Vm,  777).     National  bank'a  eompromiie  b^  taking  itoek. 

Approved  in  Weattnintter  Bank  t.  New  England  etc  Worki,  79 
N.  H.  476,  in  Am.  St.  Sep.  MO,  62  Ati.  974,  following  rule;  Morris 
T.  Third  Nat.  Bank,  112  Fed.  S2,  national  bank  whieh  haa  become 
owner  of  notei  ■eenred  bf  mortgage  may  agree  with  holden  of  con- 
flicting mortgagea  to  repreaent  all  in  action  to  enforce  Mcnrity,  re- 
■peetive  rigbta  in  property  to  be  determined  later;  Rdelity  Ina.  Co. 
T.  German  Bav.  Bank,  127  Iowa,  S9S,  103  N.  W.  960,  Inenrance  com- 
pany may  accept  stock  in  bank  as  reorganiied,  In  payment  of  part  of 
deposit  in  insolTent  bank,  though  acquisition  of  stock  outside  of 
scope  of  business;  Hill  v.  Shilling,  69  Neb.  157,  95  N.  W.  2S,  applying 
rule  to  savings  bank;  dissenting  opinion  in  First  Nat.  Bank  t.  Con- 
verse, 200  U.  S.  441,  SO  L.  543,  26  Sup,  Ct.  306,  majority  holding 
national  bank  cannot  take  in  exchange  for  debt  of  insolvent  corpora- 
tion, stock  in  eorporation  organised  to  buy  and  sell  assets  of  insolvent 
corporation. 

Distiognished  in  Uerefaants'  Nat.  Bank  ▼.  Wehrmann,  202  IT.  S.  800, 
00  L.  1040,  26  Sap.  Ct.  SIS,  national  bank  cannot  become  absolnta 
owner,  in  aatisfaetion  of  debt,  of  shares  represented  by  transferable 
certillcates  in  land  partnership. 

93  n.  B.  142-156,  23  L.  701,  UABKET  v.  LANOLET. 

Syl.  2  (vm,  779).    Power  requiring  cash  sale— Departure  beneficial. 

Approved  in  Green  Beal  Estat«  Co.  v.  St.  Lonis  Unt.  House  BIdg. 
Co.,  196  Mo.  372,  03  8.  W.  1110,  fact  that  purchaser  at  sole  by  trustee 
in  deed  of  trust  did  not  pay  all  of  money  for  several  days  did  not 
make  it  sale  on  credit,  in  violation  of  deed  requiring  sale  for  cash; 

Syl  5  (Vm,  779).    Liens  attach  to  proceeds  of  sale  of  property. 

Approved  in  Hagerstown  v.  Qroh,  101  Md.  064,  61  AtL  460,  lnor^ 
gagee  who  is  satisfied  with  award  made  in  condemnation  proceedings 
affecting  property  may  file  bill  in  equity  to  establish  hia  claim  against 
fand  awarded  as  damages. 

82  IT.  8.  106-161,  83  L.  037,  TBBBY  v.  TUBMAN. 

Syl.  8  (Vm,  780).    Stockholder's  liability  enforceable  In  equity. 

Dletiuguished  in  Miller  v.  Smith,  26  B.  I.  ISO,  08  Atl.  035,  66  L.  B. 
A.  473,  equity  suit  by  creditors  of  Colorado  corporation  on  behalf 
of  themselves  and  others  who  may  come  in,  to  enforce  stockholder '• 
double  liability  nnder  1  Milla  Ann.  St.  Colo.  J  S3S,  not  maintainable^ 
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Sjl.  4  (Vm,  7S1).     Umitationa  kgainrt  bank  •tockhoiaer 'i  Iwbilitr. 

Approved  in  B«nn«tt  t.  Thome,  Sfl  Wuh,  SS5,  78  Pk.  MO,  QS  L. 
B.  A.  113,  action  against  bank  stockholdera  far  additional  liabill^ 
aecraei  on  inBoIvencr  of  bank  and  mnat  be  enfoieed  withiv  nx  yean. 

98  U.  8.  171-173,  23  L.  4Q0,  CABET  t.  BBOWN. 

Syl.  1  (Vni,  782).    Ceitni—NeceBaarr  party— Tniat»e'a  nit 

Approved  In  Woodward  v.  Davidson,  150  Ted.  814,  where  railroad, 
appointed  tniBtee  to  acquire  realty  tor  it,  and  he,  through  broker,  ob- 
tained contract  for  purehaae  of  land  ranninK  to  other  brokers, 
and  contract  BSBigned  to  him,  he  eonld  sna  in  hij  own  name  for 
specific  performance  to  use  of  railroad;  In  re  E.  T.  Eenney  Co.,  136 
Fed.  4S5,  where  creditors  of  bankrupt,  before  bankruptcy,  assigned 
elairoa  to  committee  in  tmst  to  purchase  property  and  sell  same  for 
benefit  of  assignees,  latter  could  not  proT*  equitable  interest  as 
claims  against  bankrupt  estate;  Virginia  etc  Power  Co.  v.  Fisher, 
104  Va.  133,  136,  51  B.  E.  202,  203,  bondholder  cannot  sne  to  fore- 
close mortgage  unless  trastea  has  been  requested  and  neglected  so  to 
do,  or  cannot  act. 
92  U.  S.  176-179,  28  L.  480,  BAKEB  t.  WHITE. 

Syl.  1  (Till,  786).    Final  judgment — Reversal  and  ordering  new  trial. 

Approved  in  Clement  t.  Wilson,  180  Fed.  750,  68  C.  C.  A.  387,  fol- 
lowing rule. 

92  tr.  S.  179-ieS,  23  L.  542,  BUBBANK  v.  BIQELOW. 

9yL  1  (VIII,  783).  Bankruptcy— Jnriadictlon  of  circuit  court 
Approved  in  In  re  Owinga,  140  Fed.  741,  bankruptcy  court  cannot 
allow  bankrupt  domiciled  in  dbtriet  homestead  in  lands  situated  in  an- 
other district;  In  re  Benedict,  140  Fed.  59,  bankruptcy  court,  may, 
where  receiver  appointed  in  another  district,  appoint  ancillary  receiver 
to  preserve  property  in  ita  diatrict. 

02  U.  S.  1S3-1B6,  23  L.  481,  SUITE  v.  VOGE8. 

Syl.  1  (Vm,  784).    Fraudulent  conveyance  by  husband  to  wife. 

Approved  in  Aldoos  t.  Olverson,  17  8.  D.  200,  9S  N.  W.  920,  con> 
Trance  by  husband  to  wife,  duly  recorded  and  not  made  with  intent 
to  defraud  subsequent  creditors,  cannot  be  attacked  by  them,  though 
it  is  in  fraud  of  exjeting  ereditora, 

98  TT.  S.  214-266,  23  L.  563,  UNITED  STATES  t.  BEBSB. 

SyL  i  (Vni,  789).  Diaerimination  prohibited  by  fifteenth  amend- 
ment 

Approved  in  Porter  *.  Cbmrnissioners  Kingfisher  Co.,  fl  OU.  596,  61 
Pae.  743,  holding  void  set  of  1807,  providing  for  election  of  separata 
aehool  boards  for  whites  and  negroes  within  each  school  district;  Pope 
T,  Williama,  9S  Md.  71,  103  Am.  St.  Bep.  379,  66  AtL  545,  66  L.  B.  A. 
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398,  nplioldliig  &et  of  1902,  providing  tliAt  no  ono  eoming  from  another 
fltatfl  can  register  m  voter  until  one  Tear  after  declaration  of  intent 
to  beeoma  voter. 

BtL  t   (Vm,  788).     ImmnnitieB,  how  proteefed. 

Approved  in  Kentucky  v.  Ponen,  201  U.  S.  E7,  SO  L.  645,  SQ  Sup.  Ct 
387,  dsnial,  in  atimnioninf  or  impaneling  Jnron,  of  equal  rights  seonred 
bj  federal  law  to  aecnaed,  give  right  of  removal;  Ex  parte  Biggins,  134 
I%d.  422,  refusing  to  discharge  on  habeas  corpus  one  indicted  for  con- 
spiracy under  Bev.  St.,  §§  S508,  G509,  in  lynching  negro  accused  of 
crime  to  prevent  hie  enjoyment  of  constitutional  rights;  Smiley  v. 
Kansas,  19S  U.  B.  4SS,  49  L.  SOO,  25  Sup.  Ct.  289,  arguendo. 

ByL  3  (Vm,  788).    Fifteenth  amendment  eonfen  no  right  of  sof- 

Approved  in  State  t.  Weber,  96  KOnn.  480,  105  N.  W.  4S3,  npholding 
eonatitutional  provision  limiting  suffrage,  as  respects  naturalised  eit- 
iiens,  to  sneb  as  are  admitted  three  months  prior  to  election. 

S7L  6  (Vm,  789).    Penal  act  partly  void,  Told  in  toto. 

Approved  in  United  States  v.  Jn  Ti^,  198  U.  S.  262,  <9  L.  1044,  2S 
8np.'Ct.  644,  upholding  Comp.  St,  1901,  p.  1303,  making  decision  of 
appropriate  department  on  right  of  Chinese  to  enter  eanelusion  on 
federal  eonrta  in  habeas  corpus;  Brooks  v.  Bonthem  Pae.  Co.,  148  Fed. 
994,  and  Howard  v.  Illinois  C.  B.  Co.,  148  Fed.  1004,  both  holding  void 
federal  employees'  liability  act  of  1906;  Cella  Com.  Co.  v.  Bohliuger, 
147  Fed.  423,  425,  holding  void  Ark.  act  of  1901,  aathoriiing  perBonal 
judgment  against  foreign  corporation  on  cause  of  action  in  favor  of 
resident  on  service  of  summons  on  state  auditor,  as  to  corporations 
doing  business  in  state;  McDonald  v.  Southern  Exp.  Co.,  134  Fed. 
289,  holding  void  B.  C.  act  of  1904,  prohibiting  shipment  of  shad  beyond 
limits  of  state;  SUfe  v.  Cndahy  Packing  Co.,  33  Mont,  1ST,  190,  191, 
82  pBc.  S35,  836,  837,  holding  void  Pen.  Code,  |  321,  prohibiting  com- 
binations to  fix  prices,  and  Pen.  Code,  j  325,  exempting  persons 
engaged  in  agricntture  or  taortienltnre. 

92  V.  8.  259-275,  23  L.  943,  HENDEESON  v.  MATOB  OF  NEW 
rOBK. 

8yl.  1   (Vm,  791).     Street  determines  eonstitntionality  of  statnte. 

Approved  in  Ex  parte  Baklpy,  148  Fed.  S2,  parents  of  minor  under 
eighteen  who  has  enlisted  in  navy  without  their  consent  are  entitled 
to  his  discharge  on  habeas  corpus;  Myers  v.  United  States,  140  Fed. 
450,  action  of  Quebec  in  imposing  license  fee  for  cutting  wood  on 
public  lands  which  is  reduced  when  wood  is  made  into  pulp  in  Canada, 
[a  imposition  of  export  dnty  within  Tariff  Act  1897,  c  11,  g  1,  sehed. 
M,  par.  393,  providing  for  countervailing  duty;  dissenting  opinion  in 
Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  8.  39,  49  L.  934,  2S  Sup.  Ct. 
553,  majority  upholding  Missouri  state  imposing  inspection  fee  on  malt 
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Squon  Bldppod  from  oQter  sUtos  and  lidd  then  for  lale  and  eon* 
■umption. 

SjL  2  ( viil,  79E).    ImmlgT&ut  poi  aplts  tax  on  iMpownen. 

DiBtinguished  in  EBirell  t.  Speed,  US  Tenn.  22S,  1D6  Anu  Bt.  Bep. 
814,  81  9.  W.  841,  one  running  Ixu'  on  boat  plying  between  *'^f"Trt 
■nd  Tennessee  ia  subject  to  tax  inpoied  hj  Tennessee  statnte  for 
ronning  bar  while  vessel  b  at  Tennessee  landing. 

B^L  4   (VII^  793).    Police  powei—Begulation  of  Interstate  com- 

Approred  in  Nortben  Seeoritiea  Od.  t.  United  States,  193  U.  8.  336, 
48  L.  TOO,  24  Sop.  Ct  436,  sombination  bj  stoeUiolden  in  two  com- 
peting interstate  lailways  to  form  stockholding  eorporation  which 
should  Tequiie,  in  exchange  for  its  own  stock,  controlling  intemt 
in  each  railroad,  violates  anti-tnut  set  of  1800;  UcDonsld  t.  Southern 
ikp.  Co.,  134  Fed,  288,  holding  void  9.  C.  set  of  1904,  prohibitliig  ship- 
ment of  shad  bejond  limits  of  state;  Hall  v.  Chicago  etc.  B7.  Co.,  149 
Fed.  666,  t^rguendo. 

B7L  6  (Vni,  795).     Immigrant  laws  exclusively  for  Congreas. 

Approved  in  Olobe  Elevator  Co.  v.  Andrew,  144  Fed.  883,  holding 
void  Laws  Wis.  1905,  p.  37,  e.  IS,  providing  for  inspection,  grading 
and  weighing  of  grain  at  Bopeiior,  and  prohibiting  sales  nnder  Minne- 
sota grades. 

92  v.  8.  Z75-2S1,  CET  LUNQ  v.  FBEEMAN. 
87L  4  (Vm,  796).    Commerce — Bequiring  immigrant  bond  of  ship- 
Approved  in  McDonald  v.  Southern  Exp.  Co.,  184  Fed.  SS8,  bolding 

void  8.  C.  act  of  1904,  prohibiting  shipment  of  shad  beyond  limits 

of  state. 

92  U.  S.  28I-88&,  S3  L.  707,  UNITED  STATES  v.  BOSS. 

S7I.  2  (Vm,  798).  Circumstantial  evidence  moat  piovo  eirenm- 
stances. 

Approved  in  Vernon  v.  tTnited  States,  146  Fed.  125,  126,  holding 
evidence,  in  prosecution  for  bribery  under  Bev.  Bt.,  |  S4S1,  iusuflt- 
cient  to  warrant  finding  that  defendant  made  promise  or  gave  monej 
to  officer  to  affect  official  action,  or  to  prove  offense  committed  in  dis- 
trict; United  States  etc  Quaranty  Co.  v.  Des  Moines  Nat.  Bank,  145 
Fed.  2TB,  presumption  of  innocence  of  others  having  aceeas  to  cash 
is  not  sufficient  to  raite  inference  that  prineipal  on  anret;  bond  was 
negligent  or  diBhonast;  State  v.  Eelly,  77  Conn.  271,  58  Atl.  707, 
where  defendant  aecused  of  poiaooing  wife  claimed  suicide,  evidence  that 
she  at  times  was  despondent  and  said  she  bad  stomach  trouble  and  no  de- 
sire to  live,  k  inadmissible;  Young  v.  Montgomery,  161  Ind.  TO,  67 
N.  E.  685,  upholding  instruction  in  wiU  contest  withdrawing  issue  as  to 
undue  influence;  Western  Travelers'  Ace,  Assn.  *.  Holbrook,  65  Neb. 
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473,  01  N.  W.  ST7,  wbere  cireunutantiftl  BridenM  showed  that  p«nan 
hu  been  injured  bj  falling  from  daugeroni  height,  it  ia  prBsumed  that 
fall  was  aeeidental;  East  Tesneuee  etc.  B.  B.  Co.  v.  Lindamood,  111 
TenD.  173  474,  78  8.  W.  103,  where  there  is  no  erideiiea  of  natnr* 
of  defect  In  biake  which  catwed  it  to  lurch  forward  while  beinf  set, 
tberebj  injuring  bralcemaii,  expert  evidence  tliat  certain  ennmeiated 
defects  would  cause  such  lurch  is  inadmissible;  Oulf  etc.  Bj.  t.  Mat- 
thews, 32  Tex.  Qt.  14S,  73  B.  W.  US,  holding  evidence  in  action 
against  nUroad  for  death  of  one  nm  over  by  train  showed  deceased, 
when  struck,  was  lying  on  track  and  not  walking. 

Distinguished  in  Bryan  v.  United  States,  133  Fed.  501,  66  C.  C.  A.  3GB, 
where  indictment  charged  in  one  count,  passing  of  counterfeit  5-cent 
pieces,  and  in  other  posseesion  of  molds  for  covnterfeiting  25-ceDt 
pieces,  dismissal  of  latter  does  not  necessitate  exclusion  of  evidence  of 
itnding  25-cent  molds  in  possession  of  defendant. 

SfL  8   (VUI,  79S).    Presumption  that  officers  perform  dnties. 

Approved  in  Davis  v.  Uojles,  76  Tt.  36,  St  Ml.  177,  petition  to  legis- 
lature for  grant  of  lands  reciting  confiscation  of  lands  by  state,  and  acta 
granting  land  also  reciting  conBscation,  not  evidence  of  eonflseation. 

92  n.  8.  28e-288,  23  L.  709,  NEW  TOBK  LIF&  INS.  CO.  t.  HENDBEN. 

SyL  1  (VIH,  800).    Federal  qneatioit— State  decision  on  general  law. 

See  97  Am.  St.  Sep.  720,  note. 
92  U.  8.  289-209,  23  L.  »10,  TOWNSHIP  OF  ELMWOOD  ▼.  UABCY. 

8yl.  2  (Vin,  800).    Following  state  statutory  construction. 

Approved  in  City  of  Sioux  Falls  v.  Farmers'  Loan  etc.  Co.,  136  Fed. 
730,  69  C.  C.  A,  373,  where  in  suit  to  restrain  city  from  constructing 
waterworks,  complainant's  rights  were  aeqnired  under  city  contract, 
federal  coorts  follow  state  court  construction  of  state  laws  with  refer- 
ence to  city's  power  to  Increase  debt  to  construct  waterworks. 

»3  U.  S.  307-315,  23  L.  5S2,  OOMMI88I0NEBB  OF  LABAUIE  CO. 
».  ALBANY  CO, 

SyL  1   (Vni,  802).    What  are  municipal  corporations. 

Approved  in  Lincoln  Co.  v.  Brock,  87  Wash.  17,  79  Pae.  478,  county  is 
mnnicipal  corporation  within  eoostitutional  provision  prohibiting  appro- 
priation of  right  of  way  for  use  of  corporations  other  than  municipal 
nntil  fnll  compensation  made;  dissenting  opinion  in  Alien  v.  Beed,  10 
OU.  134,  149,  63  Pac.  870,  S75,  majori^  holding  void  St.  1693,  c  23, 
relating  to  change  of  county  seats. 

SyL  3  (Tin,  SOS).     Alteration  of  municipal  charters. 

Approved  ia  Attorney  Qeneral  v,  Lowrey,  199  U.  B.  239,  50  L.  170, 
Ze  Sap.  Ct  27,  upholding  Hieh.  Laws  1901,  No.  315,  relating  to  school 
districts;  Worcester  v.  Worcester  etc.  St.  By.  Co.,  IB6  U.  8.  540,  49 
li.  595,  2S  Sup.  Ct.  327,  upholding  Mass.  Laws  1898,  c  578,  abrogating 
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prof idoiu  of  eontraet  between  itreet  nilwaj  and  eitj  with  reference  t» 
paving  of  itreetB  through  which  eompany  has  franehiie. 

S7I.  i  CVm^  803).     Municipal  eorporadona  are  pablie  eorporations. 

Approved  in  Baginaw  County  Baprs.  t.  Enbinger,  137  Mieh.  76,  100 
N.  W.  263,  opholding  Lac.  Acta  1901,  p.  114,  No.  335,  providing  for 
eonnty  road  system  In  certain  county  and  impliedly  repealing  act  of 
180S,  providing  for  township  road  lytteau. 

S7L  S   (Vni,  803),     Division  of  muoicipaUty— Debts  of  old. 

Approved  in  Planters'ete.Bankv.Huiett  Tp.,  132  Fed.  628,  fact  that 
after  township  issned  bonds  it  was  transferred  to  new  eonntj  does  not 
affect  liability  of  Its  people  or  property  for  payment  of  bonds;  Taylor 
V.  Pine  Grove  Township,  132  Fed.  667,  where  after  issae  of  township 
bonds,  boundaries  changed  so  as  to  inelade  new  territory,  all  territory 
and  property  therein  is  liable  for  payment  of  bonds;  Shoshone  County 
V.  Thompson,  II  Idaho,  143,  81  Pac.  76,  under  |  5  of  Aet  of  1003, 
annexing  part  of  Shoshone  eoonty  to  Net  Perce  aonnty,  tax  sale  eer- 
tifleates  and  tax  deeds  and  delinqaent  taxes  belong  to  Shoshone  county; 
Little  Bock  V.  North  Little  Boek,  78  Ark.  202,  7B  a  W.  787,  arguendo. 


ByL  S  CVm,  605).    Beview  of  evidence  In  state  eourt'e  record. 
Approved  in  Clipper  Hln.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  222,  48 
L.  948,  24  Sup.  Ct.  932,  applying  rule  to  validity  of  placer  mining  claim. 

BE  TJ.  8.  327-330,  28  L.  611,  BEOWN  t.  ATWBLL. 

SyL  1  (VIII,  807).    Becord  most  show  federal  question  decided. 

Approved  in  Ifathew  v.  Wabash  By.  Co.,  115  Mo.  App.  481,  81  S.  W. 
648,  error  to  federal  supreme  court  lies  in  action  for  injuries  to  pas- 
senger on  loteratate  railroad  where  defendant  alleged  it  bad  equipped 
engines  and  cars  with  automatic  couplers  and  wheel  brakes  required 
by  interstate  commission  and  that  such  equipment  increased  hazard. 

'.  NOBTHWESTEEN  MTJT.  UFB 

Byl.  2  (Vin,  808).    Notes — Implied  authority  to  fill  blanks. 

Approved  in  Theard  v.  Qnerlnger,  116  La.  247,  38  80.  BSl,  where 
owner  and  payee  of  note  for  $2,K0,  indorsed  by  her  in  blank,  left  it  with 
notary  who  sold  it  for  (2,000,  and  mortgage  security  sold  by  owner, 
purchaser  depositing  amount  of  note  In  court,  purchaser  of  cote  limited 
to  »2,000  of  fund;  Smith  v.  WilUng,  123  Wis.  382,  101  N.  W.  894, 
where  note  on  printed  form  bad  name  of  payee  blank,  not  negotiable 
though  It  contained  provision  for  confession  of  judgment  In  favor  of 
holder. 
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Bjh  3  (Tin,  809).    AJteratioo  of  initTTunentt  avoidB  tbem. 

Approved  in  Heeht  t.  Shennen,  126  Wig.  SO,  105  N.  W.  310,  Iawi 
IB99,  p.  681,  c  356,  deeUring  materially  altered  note  valid  in  banili 
of  holdar  in  due  eonne  not  eonneeted  with  alteration,  doe*  not  apply 
to  altered  note  tTauferred  before  act  took  effect. 

92  17.  S.  347-358,  23  L.  719,  BECEENDORFEB  t.  F&BEB. 
BjL  1  (Vin,  811).    ConelnaireneH  of  allowanee  of  patent  sbowa. 
Approved  in  Loa  Angelea  Art  Organ  Co.  ▼.  Aulinn  Co.,  143  Fed.  884, 
holding  Tremaine  *  Pain  patent  No.  6S2,T00,  for  improvementa  in  me- 
chanical mnsieal  inatrnnienta,  infringed  hj  Fleming  patent  No.  650,442. 

ajL  X  (Tm,  811).    Patentability  of  combination. 

Approved  in  Thomai  v.  Bt.  Louii  ete.  B.  Co.,  140  Fed.  70S,  boldlng 
ndd  Thomaa  patent  No.  570,148,  for  ear  tmu;  American  Choc.  Haeb. 
Co.  V.  Helmetetter,  148  Fed.  980,  holding  Holmea'  patent  No.  502,205, 
for  ehoeolate  dipping  maebine,nDt  infringed  t^  machine  of  Weeki  pat- 
ent No.  634,633 ;  Johnson  v.  Fooa  Uf  g.  Co.,  141  Fed.  87,  holding  void 
Johnson  patent  No.  664,550,  for  improvement!  in  machine  for  leparating 
cotton-aeed  and  bnUa  from  tber;  Brown  Bag  IHlling  Maeh.  Co.  v. 
Droben,  140  Fad.  101,  apholding  Cummingi  patent  No.  -678,171,  for 
paper-bag  filling  machine;  1>odge  Coal  Storage  Co.  t.  New  York  ete. 
B.  B.  Co.,  ISO  Fed.  086,  087,  balding  void  Piei  k  Beanmont  patents  Noi. 
668,060,  and  688,111,  for  improvemeute  in  eold-itorage  apparatne;  Wert 
Boylrton  Mfg.  Co.  r.  Wallace,  137  Fed.  927,  928,  holding  void  Hitehelien 
patent  No.  718,409,  for  tenting  doth. 

Diatinguiriied  in  ThomMn-Hoarton  EL  Co.  r.  Ohio  BiaM  Co.,  129  Fed. 
879,  upholding  Tan  Depoele  patent  No.  804,039,  for  inaolatad  tnra- 
.   buckle. 

»£  U.  8.  862-371,  2S  L.  483,  SCAHMON  t.  EIUBALL. 

SyL  t  (Tin,  81S).    Ofliet  sgainat  atockholder's  liablUty. 

Approved  in  In  re  Shnlta,  132  Fed.  575,  lolvent  partnenihip  which  it 
indebted  to  bankrupt  cannot  eet  off  againat  raeh  debt  elalm  due  from 
bankrupt  eatata  to  one  of  partnere. 

DiatinguiBbed  In  Smith  t.  Perry,  197  Mo.  452,  459,  95  a  W.  340,  S43, 
where  estate  of  eeatui  qoe  tniat  waa  inaolvent,  truitae'a  eatate  in  action 
for  aeeonnting.  may  aet  oil  elaima  held  by  tmetee  individually  againat 
eeatui  que  tmat. 

Syl.  5  (Vm,  813).    SalatioD  between  bank  and  depositor. 

Approved  in  Burton  v.  United  Slatee,  106  U.  8.  302,  49  L.  488,  25 
Sup.  Ct.  243,  indictment  charging  receipt  of  ebeek  at  St.  Louia  and  al- 
hgtng  payment  thereof  to  him  there  not  aupported  by  proof  of  receipt 
in  Waahingten  of  St.  Louie  check  depoaited  in  Waahington  bank  and  in- 
mediately  credited  to  defendant. 
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Syl.  6  (VZII,  614).    Banker's  Mtoff  against  insaranee  poU^. 

Approved  in  Brown  t.  Fegram,  149  Fed.  520,  jadgment  debtor  maj  en- 
join collection  of  judgment  on  allegation  of  setoffi  against  benefldal 
ownera,  though  setoffs  are  unliquidated  legal  demands;  Tomlinson  *. 
Bank  ot  Lexington,  145  Fed.  826,  where  maun'faetnriug  eompanj  agned 
with  its  bank  that  subsequent  deposits  be  applied  to  prior  overdrafts, 
deposits  so  applied  not  preferences  though  eompanjr  insolvent  when  d»- 
posits  made.     See  111  Am.  Bt.  Bep,  422,  note. 

87I.  7  (VIII,  S14).    Setoff  against  assignee  for  creditors, 

Approved  In  Frank  v.  Mercantile  Nat.  Bank,  182  N.  T.  2fl7,  lOS  Am. 
Bt.  Rep.  805,  74  N.  E.  842,  notes  made  b^  bonkrnpt  but  not  due  at  time 
of  bankrupted  may  be  set  off  in  action  in  state  court  bj  assignee  on 
claim  against  holder  of  notes. 

98  U.  S.  377-3S2,  23  B.  610,  PIEDMONT  ETC.  LIFE  INB.  CO.  v.  EW- 
ING. 

87I.  I    (VIII,  B15).     Burden  on  iiuniTer  to  answers  nntme. 

Approved  in  Logan  v.  Provident  Bav.  Life  Assur.  Boeietj,  57  W.  Va. 
391,  60  3.  E.  532,  following  rule. 

Distinguisbed  in  O'Connor  v.  Grand  Lodge  A.  0.  U.  W.,  146  CU.  494, 
80  I'ac.  692,  holding  evidence  showed  that  insured's  answer  in  applica- 
tion that  he  had  not  bean  afflicted  with  rhemnatiam  was  willfnllj  false. 

ByL  2  (vm,  816).    Acceptance  of  offer  after  new  kifowledge. 

Approved  in  Thompson  *.  Travelers'  Ins.  Co.,  13  N.  D.  4S3,  101  K.  W. 
90S,  holding  insurer  not  liable  where  diseBse  from  which  insured  nnffered 
at  time  first  premium  paid  not  known  until  his  death ;  Whitman  v.  Mil- 
wankee  Fin  Ins.  Co.,  128  Wis.  131,  107  N.  W.  293,  0  L.  B.  A.  (N.  S.) 
407,  arguendo. 

92  U.  8.  382-390,  23  L.  660,  SAVAGE  T.  UNITED  STATEB. 

SyL  1  (VIU,  816).    Waiver  of  gold  by  acceptance  ot  treasury  BotM. 

Approved  in  San  Juan  v.  BL  John's  Oas  Co.,  19S  U.  B.  531,  49  L. 
305,  25  Sup.  Ct  108,  agreement  that  payment  in  United  States  ourrency 
should  extingnish  larger  amount  due  under  lighting  oontraat  estimated  in 
Porto  Bloan  money  is  binding  where  there  was  dispute  as  to  medium  ot 
payment. 

93  U.  8.  412-417,  23  I*  684,  BUTLEB  v.  THOMSON. 

Syl.  1  (Vni,  818).    Statute  of  frauds — Broker's  memorandum  of  sale. 

Approved  in  Gardiner  v.  McBouogh,  147  GoL  320,  81  Fac  966,  when 
eoDtraet  ot  sale  recited  purchase  of  "600  mx  Bayo  at  (3.G0  per  100," 
parol  flvidenee  admisdble  to  show ' '  Bayo ' '  meant  Ba^on  beans,  and  ' '  per 
100"  meant  per  hundred  pounds;  Beid  t.  Alaska  Packing  CO.,  43  Or.  438, 
73  Fac.  340,  contract  tor  sale  of  goods  exceeding  (50  in  value,  rnemo- 
nuda  ot  which  executed  by  broker  are  deUvered  to  each  party,  contract 
«1m  being  entered  on  broker's  books,  is  not  within  statute  ot  fnnds. 
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■92  V,  8.  426-132,  S3  L.  4M,  ITES  t.  HAMILTON. 

BjL  1  (Tin,  619).    Ib8iih  in  action  for  infringement  of  pKtent. 

AppioTed  in  Edison  eta.  Elee.  Co.  y.  Croiue  ate.  Elee.  Co.,  146  Fed. 
■947,  eonatming  Metiger  patent  No.  489,682,  for  eleetrie  lamp  loeket  and 
holding  it  infringed;  Colombia  Wire  Co.  r,  Kokomo  ate.  Co.,  148  Fed. 
122,  holding  Bate*'  patent  No.  365,723,  for  wire-barbisg  m&eliine  valid 
snd  infringed  bj  machine  of  XUederiek  patent  No.  711,303;  Bonbow 
-otc.  Mfg.  Co.  r.  Simpson  Mfg.  Co.,  182  Fed.  616,  conatroing  Sehroeder 
patent  No.  Q3S,406,  for  meana  for  operating  waahing-maeltinM  and 
holding  it  infringed. 

8yL  8  (Vm,  819).     Patenta— TJaa  of  equivalenta. 

Approved  In  UniveTBal  Bnuh  Co.  r.  Bonn,  146  Fed.  631,  S33,  holding 
Morriaon  patent  No.  717,014,  for  method  of  making  bnubee,  infringed 
t>7  method  of  Bonn  patent  No.  791,S10;  International  Ufg.  Co.  t.  H.  F. 
Brammer  Mfg.  Co.,  138  Fad.  898,  eonstming  Flagman  patent  No.  608,220, 
for  mechanical  moTement  for  nae  in  waahing-macbinea  and  holding  it  in- 
fringed bj  derioe  of  Martin  patent  No.  730,285;  Letson  t.  Aisaka  Paek- 
«n'  Aran.,  130  Fed.  148,  64  C.  C,  A.  463,  holding  Jenaen  patent  No. 
370,804,  for  can-capping  machine  infringed  by  Letson  k  Burpee  patent 
•naehine. 

«2  V.  8.  438-438,  S3  L.  724,  THE  AMEBICA. 

SjL  S  (Vm,  820).    Colliaion— Damogea  and  eoaU  both  at  fault. 

Approved  in  The  City  of  Birmingham,  138  Fed.  S60,  rereraing  with 
•eoeta  in  appellate  eonrt;  The  8team  Dredge  No.  1,  134  Fed.  167,  69 
L.  B.  A.  292,  67  C.  C.  A.  67,  dividing  damages  where  government  in- 
apeetor  negligently  placing  himaelf  in  light  of  hawser  injured  by  breaking 
of  bitt  through  nagligenea  of  dredge  employee. 

42  TJ.  8.  447-449,  23  L.  496,  OTIS  v.  CULLUM. 

8yL  1  (Vm,  821).    Liability  of  vendors  of  void  mnnieipal  bonds. 

Approved  In  Hinkley  v.  Champaign  Nat.  Bank,  216  Bl.  S60,  75  N.  E. 
-213,  assignmsnt  of  judgment  rendered  on  confession  on  power  of  attorney 
whereby  aasignor  covenants  that  there  ia  dna  on  judgment  speeUed 
•am  and  that  he  will  not  collect  or  release  same,  does  not  make  him 
liable  for  damages  resulting  from  defendant's  opening  and  defeating 
jadgmect. 

Distinguished  in  Union  Bank  v.  Oxford  etc,  S.  Co.,  143  Fed.  198,  1B9, 
where  officer  of  raUroad  authorized  to  sell  town  aid  bonds  by  direeton, 
during  negotiations  stated  that  bonds  were  good  and  bad  been  so  ad- 
judged bj  court,  bnt  bonda  were  in  fact  void,  puicbaser  eonld  recover 
•ODsideration  paid. 
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92  U.  B.  449-454,  23  L.  TM,  BABNET  v.  WATSON. 

S7I.  3  (Vin,  823).    Tims  to  protest  Againat  illeg^  dntlefl. 

Dittin^thed  in  Ktha  v.  Heiold,  147  Fed.  5S0,  where  at  time  ezeentor* 
paid  interna]  rerenue  inberitaDee  tax  on  life  estate  under  protest  tliej 
did  not  know  life  tenant  had  died,  pajment  not  volnntar;. 

92  n.  a.  4&4-45e,  2S  L.  OED,  TEBBT  v.  COHUEBCIAL  BANK. 

Sjl.  8   (Tni,  823).     InBOlTBnt  bank*— DieebaTge  of  ttocUioideta. 

Cited  in  Diekinwni  ▼.  Baauden,  12S  Fed.  20,  63  C.  C.  A.  066,  argn- 
eudo. 

92  n.  B.  467-178,  88  L.  783,  TTNQ  t.  QBINNEIiL. 

87I.  2  (vni,  824).    Exl«nt  of  review  of  tpeeia]  findings. 

Approved  in  Anglo-Aneriean  etc.  Co.  t.  Lombard,  132  Fed.  734,  68 
C.  C.  A.  89,  leeiUDg  pntctitc  on  appeal  where  then  ia  epeeial  finding 
in  law  action  tried  to  court  j  Webb  t.  National  Bank  of  Bepublie,  146 
Fed.  719,  arguendo. 

92  tr.  8.  473-479,  23  L.  735,  MILLEB  v.  DALE. 

SfL  4  (VIII,  82S).     Condiuivenesa  of  patent  on  confirmed  grant. 

Approved  in  Catron  t.  Langhlin,  11  N.  M.  633,  72  Pae.  32,  wlkere 
Congress  conflrmed  giant  to  such  of  grantees  as  had  not  forfeited 
rights  bj  noncompliance  with  grant,  burden  of  proving  forfeituro  is  on 
par^  alleging  it 

92  V.  8.  480-483,  28  L.  478,  KENNABD  v.  LOUISIANA. 
87!  4  (Vm,    826).    Due    process — OIBeers— Statote    regulating  re- 
Approved  In  Chatham  v.  Mansfield,   1  Cal.   App.  302,   82   Pac   34S, 
upholding  Code  Civ.  Proc.,  f   1119,  providing  that  when  person  whose 
right  to  office  is  contested  cannot  be  found  he  maj  be  served  hj  leaving 
cop7  at  house  of  last  residence  five  dajs  before  time  specified  in  ootice. 
Distinguished  in  dissenting  opinion  in  Territorj  v.  Albright,  IS  N.  M. 
316,  78  Pac.  211,  majorit;  holding  assessor  appointed  pursuant  to  Laws 
1903,  p.  80,  amending  act  dividing  Bernadillo  eountf  on  dajr  before 
latter  act  went  into  effect  not  entitled  to  office. 

92  U.  S.  484-494,  23  L.  C79,  TOWN  OF  COLMA  v.  EAVEa 

Sjl.  1  (VUI,  826).    Beeitals  in  mnnicipal  bonds. 

Approved  in  Pktt  v.  Hitchcock  Co.,  139  Fed.  933,  applying  rule  wher* 
eountj  commissioners  invested  with  power  to  make  assessments,  mad« 
recital  in  precinct  bonds  that  tbej  were  issued  under  authority  of  speeifled 
statute  fixing  limit  on  bond  issues;  Oreen  Co.  v.  Shorten,  116  Kj.  128» 
7S  S.  W.  254,  where  county  aid  bonds  contained  no  recital  as  to  aa- 
thoritj  of  issuing  officers  or  as  to  performance  of  conditions  precedent, 
count;  not  estopped  to  plead  noncompliane*  with  conditions 
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82  IT.  a  494-502,  23  L.  583,  TOWN  OF  VENICE  r.  MUHDOCK, 
S^L  2  (VIII,  S30}.  Folloning  staU  Btatatory  construction. 
Approved  in  Thre«  Blates  Lumber  Co.  t.  BlankB,  133  Fed.  482,  S9 
L.  B.  A.  2S3,  06  C.  C.  A.  3S3,  itate  decisions  ms  to  what  wilT  excuse 
plaintiff  for  nonreturn  of  propertj  replevied,  under  Tennessee  statutes, 
are  not  binding  on  federal  eoort;  Wieiner  t.  Louisville  Water  Co., 
130  Fed.  86S,  stSite  decision  denjing  mandamns  to  compel  certain  action 
on  part  of  water  eoinpai^  does  not  bind  federal  court  in  equit;  suit 
under  similar  circnmslsnees,  where  under  state  statutes  as  previously 
construed,  court  must  bave  held  that  mandamus  did  not  lie  against 
eorporatiou  like  defendant. 

82  TT.  a  603-509,  23  L.  621,  CONVEESB  v.  CITY  OP  POET  8C0TT. 

(Tni,  831.)  Miscellaneona,  Qted  in  dissenting  opinion  in  City  of 
Wiebita  v.  Old  Colonj  Trust  Co^  182  Fed.  «G4,  68  C.  C.  A.  19,  arguendo. 

98  tX.  a  509-S16,  23  L.  738,  CABBOL  v.  OBBEN. 

BjL  1  (Tin,  831).    When  limitstionB  run  on  stockholder's  liability. 

Approved  in  Bennett  v.  Thome,  36  Wasli.  865,  78  Pae.  940,  68  L.  B. 
A.  113,  action  to  enforce  bank  stockholder's  additions]  liability  mast 
be  enforced  six  years  after  bank's  insolvency. 

SyL  3  (TUI,  832).    Stockholder's  Uabilitj  is  contract  liability. 

Approved  in  dissenting  opinion  in  McClaine  v.  Baokin,  197  U.  S.  167, 
168,  49  L.  708,  709,  25  Bup.  Ct.  410,  majority  holding  personal  liability 
of  national  bank  stoekbolders  for  debts  of  bank  is  not  contractual 
liability,  for  purpose  of  applying  statute  of  limitations. 

Distinguished  in  Ueaaine  v.  Bankin,  197  TT.  B.  162,  49  L.  706,  2G 
Sup.  Ct  410,  personal-  liability  of  national  bank  stockholders  for  debts 
of  bank  is  not  contract  liability,  for  purpose  of  applying  statute  of 
limitations. 

92  n.  S.  520-530,  23  L.  742,  UNITED  STATES  V.  DICEELMAN. 

Syl.  2  (Vin,  833).    Martial  law. 

See  98  Am.  St.  Bep.  773,  note. 
92  U.  8.  531-541,  23  L.  623,  BDABD  OF  EIQUIDATION  t.  McCOMB. 

Syl.  1  (Vin,  834).    State  not  suable  without  consent. 

Approved  in  Southern  By.  Co.  v.  Greensboro  Ice  etc.  Co.,  134  Ped. 
93,  suit  against  state  corporation  commission  to  enjoin  violation  of  order 
alleged  to  interfere  with  interstate  commerce  is  not  one  against  state; 
Berman  v.  Minnesota  etc.  Society,  93  Minn.  127,  100  N.  W.  732,  state 
agricultural  society  cannot  be  sued  for  wrongful  conduct  of  its  servants. 

Syl.  3  (VIII,  835).     Mandamus  to  compel  official  duty. 

Approved  in  Smith  v.  Alexander,  146  Fed.  108,  denying  preliminary 
Injunction  in  suit  against  state  commissioners,  purpose  of  whlcb  is  to 
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^v^n  enfoTcement  of  contract  between  compUiDsnt  uid  atate  aeeoTdlog 
•9  i^Dxipbin&Dt'i  interpreUtticw.    See  lOS  Am.  St.  Bep.  838,  note. 

Syl.  4  (Till,  836).    Injunction  to  reetnin  official  action. 

Approved  in  Burke  v.  Snivelf,  208  HI.  337,  70  N.  B.  329,  bill  to  re- 
■train  canal  eommiBaionen  from  applying  soma  appropriated  by  atatntA 
to  maiDtenaaee  of  canal  on  ground  tbat  act  was  Toid,  is  not  anlt  agalnat 
■Ut& 

92  tr.  S.  542-569,  28  L.  588,  UNITED  STATES  t.  CBUIKSEANE. 
BjJ.  5  (Vm,  838).  First  ten  amendmentg  reatriet  government 
Approved  in  Ex  parte  Unnn,  140  Fed.  783,  federal  court  cannot 
on  tabeai  eorpne  diacharge  one  confined  for  contempt  bj  atate  court 
for  refusing  to  answer  questions  on  ground  that  questiona  tnigbt  in- 
criminate bim;  In  re  Briggs,  135  N.  C.  121,  47  8.  E.  404,  opbolding 
Code,  i  12IS,  providing  that  no  one  sball  be  excused  in  proaecution 
from  testifjing  touching  anj  gambling  done  by  himself  or  others,  bat 
that  no  evidence  given  by  Tiim  shall  be  used  against  him  in  crim' 
inal  prosecution;  Sehissler  v.  State,  122  Wis.  378,  M  K.  W.  596,  68 
U  B.  A.  940,  upholding  Bev.  St.  1898,  t  4699,  providing  that  after 
jury  has  found  on  special  issne  that  defendant  was  not  insane  at 
time  of  commission  of  offense,  his  trial  on  plea  of  not  guilty  shall 
proceed  before  same  jury. 


Approved  in  Cnrley  v.  United  States,  130  Fed.  6,  04  C.  C.  A.  369, 
Rev.  St.,  I  5440,  relating  to  conspiracieB  to  defraud  United  States  ap- 
plies to  lights  of  United  States  created  subsequent  to  its  passage. 

Syl.  II  (VIII,  840).     Fourteenth  amendment  adds  no  rights. 

Approved  in  United  States  v.  Moore,  129  Fed.  635,  federal  courts 
have  no  jurisdiction  to  punish  conspiracy  to  oppress  citizen  to  pre- 
vent him  from  establisbing  miner's  union  in  a  State,  in  furtherance 
«f  which  defendants  assaulted  such  citizen;  UcEinster  t.  Sager,  163 
Fnd.  679,  106  Am.  St.  Bep.  268,  72  N.  E.  857,  66  L.  B.  A.  273,  hold- 
ing void  act  of  1903,  making  void  aa  to  certain  creditors  sales  by 
merchant  of  stock  except  on  complying  with  statutory  conditions; 
Sehissler  v.  State,  122  Ito.  378,  99  N.  W.  597,  68  L.  B.  A.  940,  up- 
holding Bev.  St.  1898,  S  4699,  providing  that  after  jury  has  found  on 
special  issue  that  defendant  was  not  insane  at  time  of  commission  of 
«ff«use,  his  trial  on  plea  of  guilty  shall  proceed  before  same  jury. 

Syl.  13  (Vm,  841).    Suffrage  not  attribute  of  citizenship. 

Approved  in  State  v.  Weber,  96  Uinn.  430,  105  N.  W.  493,  op- 
bolding constitutional  provisions  limiting  suffrage,  aa  respecting  nat- 
nralized  citizen  to  such  as  are  admitted  three  months  prior  to  election; 
Porter  t.  Commissionera  of  Kingfisher  Co.,  6  Okl.  556,  51  P,tt.  143, 
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holding  void  ftct  of  1897,  providing  Jor  election  of  leparate  aoliool 
boards  for  white  snd  colored  people. 

Sfl.  14  (Vni,  841).  Indictment — Conspirae;  to  prevent  aaffrage 
bf  negroes. 

Approved  in  United  8t«t«B  t.  Alien,  ISO  Fed.  154,  155,  indict- 
ment nnder  Bev.  St.,  j  4(H6,  averring  that  defendant  was  clerk  em- 
ployed in  monej  order  office,  and  charging  offense  in  language  of 
statute,  is  ineuffielent;  United  States  v.  Qrsen,  136  Fed.  652,  658, 
holding  iniaffieient  indictment  nnder  Bev.  St.,  j  5451,  for  bribing 
government  officer,  and  opholding  indictment  nnder  Bev.  St.,  }  5440, 
for  eonapirac]'  to  defrand  United  States;  Curlej  t.  United  States, 
130  Fed.  3,  64  C.  C.  A.  S6S,  arguendo. 

B7I.  IS  (VUI,  S42).    Xequisitea  of  iDdietment. 

Approved  in  United  States  v.  Uartindale,  146  Fed.  891,  ttnder  in- 
dictmeot  against  national  bank  official  for  misapplication  of  funds 
bj-  drawing  checks  on  bank  when  be  had  no  deposit,  where  thero 
is  apparent  credit  on  books,  government  cannot  show  fictitiona  credit 
of  previous  deposit;  United  States  v.  Oreeu,  136  Fed.  641,  643,  656, 
658,  659,  holding  insafficient  indictment  nnder  Bev.  St.,  i  S451,  for 
bribery  and  upholding  indictment  under  Bev.  St,  I  6440,  for  eon- 
spiracj  to  defraud  United  States;  State  v.  Boaenblatt,  ISS  Uo.  121, 
83  a.  W.  977,  upholding  indictment  nnder  Bev.  St.  1899,  )  2194, 
punishing  setting  up  of  gambling  device;  State  v.  Van  Pelt,  13S 
N.  C.  639,  672,  49  S.  E.  160,  191,  68  L.  B.  A.  766,  holding  ininffi- 
cient  indictment  charging  conspiracj  to  injure  one  in  bis  business' 
because  he  was  unfair  to  anion  labor;  State  V.  Piper,  73  N.  H.  228, 
60  Atl.  743,  holding  void  indictment  under  statute  punishing  bank, 
official  making  false  entry  in  books  with  intent  to  deceive  any- 
bsnk  official  or  bank  commissi onere;  Slover  V.  Territory,  5  OkL  609,. 

49  Pae.  1010,  holding  void  indictment  for  robbery  stating  that  goods, 
were  taken  from  person  or  immediate  presence  of  person  robbed. 

Distinguished  in  State  v.  Collett,  S  Idaho,  613,  75  Pac.  272,  upholding 
information  charging  larceny  of  one  horse. 

92  U.  S.  575-618,  23  L.  663,  STATE  BAILBOAD  TAX  CASES. 

Syl.  2  (Vm,  846).    Capital  stock  and  franchises  taxable. 

Approved  in  State  v.  Savage,  65  Neb.  747,  91  N.  W.  721,  follow- 
ing rule;  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  B.  40, 

50  L.  76,  25  Snp.  Ct.  715,  N.  Y.  Laws  1899,  c.  712,  imposing  special 
franchise  tas,  does  not  impair  obligation  of  contract  by  which  street 
railways  granted  franchise  in  eonaideration  of  payment  of  percen- 
tage of  earnings;  American  Smelting  etc.  Co.  v.  People,  34  Cslo.  246, 
82  Pac  533,  upholding  Sees.  Laws  1902,  p.  73,  c.  3,  )  65,  imposing 
annual  license  tax  on  foreign  eorporationa  baaed  on  wpital  stock. 
See  105  Am.  St.  Bep.  701,  not*. 
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B8  n.  B.  ST5-618  Hotel  on  U.  8.  BeportL 


Approved  in  State  t.  Savage,  6S  Neb.  7S9,  Bl  N.  W.  7E5,  foUowing 
rnle;  Coniolidated  Gai  Co.  t.  Ma^or,  101  Hd.  S53,  109  Am.  St.  Bep. 
5S4,  61  AtL  537,  1  L.  B.  A.  (N.  8.)  SaS,  holding  nnder  Code  Pub. 
Seee.  Laws  1904,  art.  81,  H  2,  H,  210,  appeal  tax  court  in  aeseraing 
valae  of  easements  in  street  belonging  to  gaa  eompanj  cannot  charge 
corporation  company '■  own  ontatanding  obligation. 

S7L  S  (Vm,  S4T).    Taxation — Sltna  of  peraoDalty. 

Approved  in  Chicago  etc.  B.  Co.  v.  State,  128  Wis.  865,  108  N.  W. 
S8S,  upholding  Laws  1903,  p.  491,  e.  81G,  relating  to  taxation  of  rail- 
way property. 

Syl.  7  (VJUl,  S46).    Increase  of  assessed  value  without  notice. 

Approved  in  Hodge  v.  Muscatine  County,  121  Iowa,  4S0,  104  Am.  St. 
Bep.  304,  OS  N.  W.  971,  67  L.  B.  A.  6Z4,  upholding  Code,  |  SOOT, 
imposing  tax  on  vendor  of  cigarette*  and  on  buildings  used  in  their 
manufacture  or  sale;  Straight  v.  Durham,  10  Okl.  369,  01  Pac.  1099, 
applying  mle  to  action  of  city  board  of  equalization  nnder  Stat. 
1893,  S  6620;  Foster  v.  Bowe,  128  Wis.  335,  107  N.  W.  639,  uphold- 
ing Bev.  St.  189S,  H  1077a,  b,  providing  tor  appointment  of  com- 
missioners to  equalize  values  between  different  municipalitiei  ia 
eon  n  ties. 

Syl.  8   (Tin,  849).     Condusivenesa  of  board's  determination  of 

Approved  In  Kersey  t.  Terre  Haute,  161  Ind.  474,  68  N.  E.  1029, 
upholding  city  ordinance  taxing  vehicles  using  streets  but  omitting 
to  tax  street'Cars,  automobiles  and  vehicles  of  nonresidents. 

Distinguished  in  Consolidated  Qas  Co.  v.  Mayor,  101  Ud.  5S8,  10» 
Am.  St.  Bep.  698,  61  Atl.  538,  1  L.  B.  A.  (N.  S.)  263,  where,  in  con- 
teat  over  alleged  aeseeament  of  street  easements  belonging  to  corpo- 
ration, it  appeared  there  was  no  assessment,  there  is  no  presumption 
in  favor  of  its  accuracy;  Bardwick  v.  Dillon,  7  Okl.  549,  S4  Fac. 
789,  board  of  equalization  in  eqoaliziag  asseBSment-rollB  cannot  in- 
crease valuation  of  property  of  individual  in  excess  of  its  true  cash 

SyL  9   (TIK,  84B).  Different  mle  of  taxation  for  raitroada  and 

Approved  in  Michigan  B.  B.  Tax  Cases,  138  Fed.  239,  upholding 
Michigan  act  of  IBOl,  providing  for  asseaament  of  railroad  property. 

Syl.  10  (Vm,  840).     What  is  uniformity  of  taxation. 

Approved  in  Chicago  etc.  B.  Co.  v.  State,  128  Wla.  615,  108  N.  W. 
571,  upholding  taxation  of  r^road  as  uniL 
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743  NotM  on  U.  B.  Beporti.  92  U.  B.  S75-618 

Bfl.  11  (Vm,  SSO).     iDJunetiob  BgaiDit  collection  of  tas. 

Approved  in  niinoii  Life  Ins.  Co.  v.  Newman,  141  Fed.  451,  de> 
n^g  federal  equity  jorisdietios  to  enjoin  collection  of  atate  tax 
on  ground  of  illegality,  though  lucli  power  conferred  in  state  courts; 
Western  Inv.  etc.  Co.  r.  Murray,  0  Arii.  232,  S6  Pae.  730,  under  Laws 
1897,  Act  No.  51,  relating  to  tazHtion  of  national  bank  shares, 
assewnient  of  shares  in  oame  of  bank  instead  of  in  name  of  ihaTe- 
holders  ii  mere  irregularity;  Hnmbird  Lumber  Co.  t.  Thompson,  11 
Idaho,  629,  S3  Psc.  946,  complaint  in  suit  to  enjoin  aasesaor  from 
selling  property  to  satisfy  tax  levy  regular  in  form  that  only  al- 
leges "cash  value"  or  "fair  value,"  does  not  comply  with- Seas. 
Laws  1901,  p.  23S,  g  10;  McConnell  v.  Hampton,  164  Ind.  550,  73 
N.  E.  1092,  where  assessor  has  initiated  proeeedings  to  place  on  tax 
dnplicates  assessments  for  personalty  omitted  in  previous  years,  in- 
junction refused  at  suit  of  taxpayer;  dissenting  opinion  in  Ban  Fran- 
cisco Nat.  Bank  t.  Dodge,  197  U.  B.  Ill,  40  L.  eS7,  2S  Bup.  Ct.  384, 
majority  holding  discrimination  against  national  and  in  favor  of 
State  basks  resnlts  from  taxation  of  national  bank  shares  under  Cal. 
Pol.  Code,  fl  360B-3S10,  at  market  value,  where  value  of  franchise 
aot  included  in  computing  market  value  of  ahares  In  state  banks. 

Distinguished  in  Fargo  v.  Hart,  193  U.  B.  S03,  48  L.  767,  24  Sap. 
Ct.  498,  ;enJDining  assessment  of  property  of  nonresident  express  on 
mileage  basis. 

8yl.  IS  (Vm,  852).    Injunction  against  excessive  tax — Tender. 

Approved  in  Wilson  v.  Green,  135  N.  C.  S53,  354,  47  8.  E.  473; 
HalS  V.  Green,  10  Okl.  S39,  02  Pac.  817,  Lasater  v.  Qreen,  10  Okl. 
337,  62  Pac.  S16,  and  Collins  v.  Qreen,  10  Okl.  250,  62  Pac.  815,  all 
following  rule;  CouU  v.  Cornell,  147  Cal.  563,  109*  Am.  St.  Bep. 
168,  82  Fae.  199,  applying  role  in  snit  to  declare  Invalid  assessment 
for  taxes  and  sales  and  eertifleatei  made  thereunder;  Denver  v. 
Kennedy,  83  Colo.  93,  80  Pae.  120,  applying  mis  in  suit  to  annul 
excessive  improvement  assessment;  Power  v.  Detroit,  139  Mich.  89, 
102  N.  W.  292,  where  taxpayer  refuses  to  pay  any  portion  of  bis 
asaeBiment  for  street  improvement  and  litigates  whole  of  it,  he  is 
liable  for  interest  and  penalties  fixed  on  portion  of  assessment  held 
valid;  Douglaa  t.  City  of  Fargo,  13  N.  D.  486,  101  N.  W.  825,  apply- 
ing role  in  suit  to  set  aside  delinquent  tax  sale  and  to  sancel  auess- 

DistinguiBhed  in  Jonei  v.  Holzapfel,  11  Okl.  428,  68  Fae.  610,  en- 
joining collection  of  assessment  without  tender  where  entire  tax  fails 
by  reason  of  illegality  of  assessment. 

Syl.  14  (Tm,  863).    Following  sUte  sUtutory  oonstmctlon. 

Approved  In  Colombia  Ave.  Bar.  Fond  et«.  Co.  v,  Dawwn,  130 
Fed.  17S,  under  Georgia  eonstituttou,  city  cannot  exempt  water  com- 
pany from  payment  ot  ad  valorem  tax  on  Its  property  for  city  pur- 
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93  n.  8.  618-637  Notei  on  V.  8.  Bepoiti.  74« 

Bji.  IG  (Vm,  S53).  Stato  tax  on  proportional  mileage. 

Approved  In  State  t.  Canadian  Pae.  By.  Co.,  100  Ue.  207,  00  Atl. 
903,  where  railroad  is  ehartered  to  operate,  in  connection  witli  trani- 
portation  baiineas,  eteamer  linea  acrou  waters  beyond  its  termini, 
length  of  SDCh  linea  shonld  be  exelnded  from  eompotation  in  deter- 
mining franchise  tax;  Chicago  etc.  B.  Co.  t.  State,  128  Wis.  663, 
108  N.  W.  588,  npholding  Laws  1903,  p.  491,  e.  315,  applying  average 
rate  of  taxation  on  general  property  for  one  year  on  value  of  railway 
property  aa  to  sueb  year. 

9E  tr.  S.  618-685,  23  L.  S18,  LEWIS  t.  UNITED  STATES. 

Syl.  7  CVm,  B55).    Equity — Marshaling  aaseta. 

Approved  in  HarrigKn  v.  Gilchrist,  121  Wis.  345,  99  N.  W.  976, 
receiver  may  bntden  trust  fnnd  with  expense  of  eonverttng  int» 
mon^  property  in  which  he  has  only  equitable  title,  creditors  of  in- 
solvent having  property  as  eoUatenl,  though  no  aurploa  is  obtain- 
able therefrom. 

Distinguished  in  Van  Winkle  v.  BUehford,  54  W.  Va.  650,  46  B. 
K  601,  creditor  of  insolvent,  after  having  applied  on  debt'dae  him 
value  of  aecnritiee  in  his  Itands,  can  prove  only  balance  due  hint 
against  estate  of  insolvent. 

Syl.  8  CVlli,  S55).    Pledgee  may  enforce  direct  remedy. 

Approved  in  Stembergei  v.  Sassman,  OS  N.  J.  Eq.  200,  60  Atl.  196, 
mortgagee  may  foreclose,  though  mortgage  is  also  lien  on  lands  in 
another  atate  which  axe  adequate  security. 


SyL  2  (Vm,  656).    Vunieipal  bonds  to  pay  railroad  donation. 

Approved  in  Paige  v.  Town  of  Boehester,  137  Fed.  665,  where  town 
railroad  aid  anbacription  providea  that  selectmen  were  authorized 
to  contract  with  railroad,  which  contract  should  embody  terms  of 
"foregoing  note,"  making  of  contract  not  neceaaary  to  entitle  rail- 
roBd'a  receiver  to  benefit  of  aubacription  on  compliance  with  terms 
of  note;  Farmers' Loan  etc.  Co.  v.  Bionx  Falls,  131  Fed.  012,  city 
eonld  not,  under  Const.  8.  D.,  art.  13,  f  4,  as  amended  in  19DS,  iaau* 
bonds  for  waterworks  on  note  taken  before  ita  adoption,  under  stat- 
ute providing  that  majority  of  electors  should  be  determined  by  vote 
for  mayor  at  last  preoeding  city  election, 

92  U.  8.  631-637,  23  L.  631,  COUNTY  OP  MOULTHIE  v.  SAVINGS 
BANK 

Syl.  3   (vm,  857).     Municipal  aid  bonds— Subsequent  prohibition. 

Approved  in  May  v.  Caaa  Cotinty,  12  N,  D.  142,  96  N.  W.  294,  where 
county  eommifliionera  isaued  twenty- year  drainage  bond  a  under  Bev. 
Codes  1809,  |  1474,  but  before  bonds  actually  signed  and  delivarect 
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,74S  Hotea  oa  TT.  &  Beporta.  SS  U.  S.  665-728 

■tAtuta  amended  so  that  bond*  ianiBd  tbereunder  Bhonlil  mature  la 
tmm  three  to  seTen  jeare,  ameiidment  did  not  appl^  to  aacb  bondsj 
Bed  Biver  Fumtice  Co.  t.  TennesBee  ete.  B.  B.  Co.,  IIS  Tenn.  716, 
87  8.  W.  1030,  wbere  after  popular  vote  eonncil  pasted  reaolution 
aDthoriziag  mayor  to  inbeeribe  for  Btoek,  bnt  no  gubseription  made 
until  eight  month!  later,  aubscription  not  lompleted  until  actual  anb- 
leription. 

82  IT.  S.  665-676,  23  L.  757,  CENTBAL  B.  B.  ETC.  CO.  ▼.  GEOBOIA. 

SyL  1  (Vin,  862).  Dinolution  of  old  by  eonaoUdatioa  of  eor- 
porationlL 

Approved  in  Gladding  t.  Saint  Matthewa  Church,  2S  B.  L  63S,  109 
Am.  Bt.  Bep.  904,  S7  AtL  863,  where  testatrix  bequeathed  property 
to  New  York  corporation,  bnt  before  her  death  eorporation  eonioli- 
dated  with  another  under  S.  T.  Law*  1894,  p.  23,  eonaoUdated  «orpa- 
ration  does  not  take  under  will. 

M  U.  8.  695-698,  23  L.  763,  THE  AliABAUA  AND  THE  GAME- 
COCK. 
ByL  1  (Tm,  806).     Collision— Both  veiBela  at  fault 
Diitingniihed  io  The  Sagle  Point,  130  Fed.  1014,  where  two  Brit- 

iih  Tetiels  are  both  in  fault  (or  collision  on  high  seas,  cargo  owner 

may  leeover  full  damages  from  either  vesseL 

92  TT.  a.  69S-716,  23  L.  690,  HOT  8PBIN0S  CASE. 

Syl.  3  (VIII,  867).  Beservation  to  government — Withdrawal  from 
pre-emption. 

Approved  in  IfcDonald  t.  Union  P.  B,  Co.,  70  Neb.  350,  97  N.  W. 
441,  etate  court  has  no  jurisdiction  to  compel  conveyance  of  lands 
subject  to  hotnestead  entry  to  one  who  hai  been  denied  privilege  of 
making  entry  by  federal  land  olDeiala. 

92  U.  8.  716-723,  23  L.  764,  BURDELL  v.  DBNIQ. 

Syl.  3  (Vin,  868).    Profits  as  damages  for  patent  Infringement. 

Distlngaiibed  in  Brown  v.  Lanyon,  148  Feb.  639,  action  at  law  can- 
not be  maintained  (or  eole  purpose  o(  rscovering  profits  made  by 
patent  infringer. 

92  n.  8.  724-72S,  23  L.  767,  EAMVOND  v.  MASON  *  HAMLIN 
OEGAN  CO. 

Syl.  1  (Vin,  869,)     "Legal  representatives"  include  assignees. 

Approved  in  Lowry  v.  City  of  Duloth,  94  Minn.  99,  101  N.  W. 
1001,  under  Dulutb  charter  requiring  affidavit  by  contractor  or  per- 
sonal representative  that  all  claims  for  labor  have  been  paid,  as- 
■ignas  of  balance  dne  on  contract  may  make  aflldavit. 
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92  U.  a.  733-780  Notes  on  U.  8.  E«port»;  7« 

Syl.  3  ( vili,  870).    Demand  not  neceesary  where  delivery  refnsed. 

Approved  is  Bocbford  v.  School  Diatrict,  17  B.  D.  S44,  97  K.  W, 
747,  complaint  in  action  on  school  diatrict  order  alleging  that  pay- 
ment refoaed    need  not  allege  demand. 


SyL  S  (Vm,  870).    Statutes— Bight*  against  government  not  im- 

Approvfld  In  Story  v.  Woolverton,  31  Mont,  355,  78  Pac.  fi90,  fed- 
eral act  of  Feb.  13,  1391,  granting  Montana  one  section  of  land  of 
former  military  reservation  to  be  selected  so  as  to  embrace  baildinga 
and  improvementa  thereon,  did  not  grant  right  to  nae  of  water 'Of 
atieam  from  which  goremmeut  had  taken  water  by  means  of  ditcb 
across  other  lands. 

Syl.  3  (TTH,  871).  Land  grants  in  praeBentl. 
Approved  in  United  Btatea  ▼.  Detroit  Timber  etc.  Co.,  200  U.  8. 
334,  GO  L.  504,  26  Snp.  Ct.  282,  doctrine  of  relation  protects  bona 
fide  purchaser  of  timber  lands  from  patentees  against  consequences 
of  sntryman's  wrongful  conduct;  United  States  v.  Montana  Lumber 
etc.  Co.,  196  U.  S.  S77,  49  L.  60S,  26  Sap.  Ct.  307,  until  government 
survey  of  odd  and  even  sections  within  limits  of  railroad  grant  of 
July  2,  1864,  government  may  recover  value  of  timber  cut  from  land; 
State  T.  Trustees  of  Internal  Improvement  £Mnd,  47  Fla.  322,  35  So. 
993,  applying  rule  in  construing  act  of  Congress  Mareh  3,  1845, 
granting  school  lands  to  Florida;  Sage  v.  Budnick,  91  Minn.  331,  100 
N.  W.  107,  applying  rule  to  grant  by  state  under  Sp.  Laws  1867,  p. 
11,  e.  9;  Okanogan  Co.  v.  Cheetham,  37  Wash.  687,  80  Fae.  263,  70 
L.  B.  A.  1027,  where  general  public  had  used  highway  for  seven 
years  over  public  lands  before  homestead  entry,  such  user  was  ac- 
ceptance of  grant  made  by  Bev.  St.  tJ.  S.,  i  2477;  dissenting  opinion 
in  Sage  v.  Budniek,  91  Minn.  328,  98  N.  W,  SO,  majority  holding  that 
time  during  which  right  of  plaintiff's  grantor  was  in  litigation  in  fed- 
eral land  office  does  not  count  in  computing  limitations. 
SyL  0  (vili,  873).  Indians'  right  of  occupancy. 
Approved  in  Winters  v.  United  States,  143  Fed.  748,  grantee  of 
public  lands  outside  of  Ft.  Belknap  reservation  could  not  acquire 
exclusive  right  to  water*  of  Milk  river  for  irrigation  under  desert 
Und  act  of  1891. 
SyL  7  (Vm,  874).  Lands  appropriated  severed  from  public  do- 
Approved  in  United  States  v.  Chicago  etc.  By.  Co.,  148  Fed.  890, 
893,  where  at  time  of  passage  of  railroad  grant  act  and  at  time  of 
filing  location  map  lands  within  place  limits  were  selected  by  state 
agents  as  swamp  land*,  but  selection*  not  approved,  such  lands  not 
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747  Notw  OB  U.  8.  BeporU.  92  U.  3.  761-7M 

excluded  from  grant;  Oregon  etc.  B.  Co.  v.  TTnited  Btatet,  148  Fed. 
606,  and  United  States  v.  Oregon  etc.  B.  Co.,  143  Fed.  771,  both 
holding  railroad  grant  ot  July  20,  1S66,  did  not  embrace  land  which 
at  time  of  pasEage  of  act  wai  aubjeet  to  live  homestead  entry,  though 
entry  relinquished  prior  to  flling  of  map  of  definite  location;  North- 
«m  Lumbar  Co.  v.  O'Brien,  139  Fed.  616,  619,  withdrawal  of  public 
lands  along  route  of  railroad  in  aid  of  which  land  grant  made,  bj 
land  officials  before  definite  location  of  road,  sxclndcB  them  from 
subsequent  grant;  Oibaon  v.  Anderson,  131  Fed.  42,  65  C.  C.  A.  277, 
where  mining  locations  on  Indian  reservation  mads  on  day  act  sub- 
jecting sueb  lands  to  miner&l  entry  passed,  but  on  same  day  resolu- 
tion passed  suspending  operation  of  act  until  later  day,  right  to  lo- 
cate suspended;  Scott  t.  Carew,  190  V.  8.  Ill,  49  L.  406,  25  Sup. 
Ct.  103,  under  act  of  April  22,  1826,  lands  appropriated  for  military 
reservation  could  not  be  pre-empted  till  post  abandoned;  State  v. 
Trustees  of  Internal  Improvement  Fund,  47  Ela.  325,  3S  So.  S9S, 
anamp  land  acts  of  Congress  of  Sept,  28,  18S0,  and  March  3,  1857, 
do  not  embrace  lands  granted  to  Elorida  by  act  of  Uareh  8,  1845. 

92  U.  8.  761-766,  23  L.  769,  KEWHALL  v.  8AN0EB. 

SyL  1  (Vm,  877}.    What  lands  are  public  lands. 

Approved  in  United  States  v.  Chicago  etc.  By.  Co.,  148  Fed.  893, 
where  at  time  of  panage  of  act  of  May  12,  1864,  granting  to  Iowa 
state  aid  lands,  and  at  time  of  filing  railroad  location  map,  certain 
lands  within  place  limits  were  selected  by  state  agents  as  swamp 
lands,  but  selections  not  approved,  such  lands  passed  by  grant;  Mor- 
ris V.  Bean,  146  Fed.  433,  determining  right  to  appropriate  waters 
running  through  Indian  reservation;  Northern  Lumber  Co.  v.  O'Brien, 
139  Fed.  616,  withdrawal  of  public  lands  along  route  of  railroad  in 
aid  of  which  land  grant  made,  hy  land  officials  before  definite  loca- 
tion of  road,  excludes  them  from  subsequent  grant. 

Syl.  8  (Vin,  878).    Lands  within  sub  jndice  Mexican  grant. 

Approved  ia  Scott  v.  Carew,  196  U.  8.  Ill,  49  L.  406,  25  Sup.  Ct 
103,  under  act  of  April  22,  1826,  lands  appropriated  for  military  res- 
ervation could  not  be  pre-empted  till  post  abandoned;  United  States 
V.  Chicago  etc.  By.  Co.,  148  Fed.  889,  where  at  time  of  passage  of  land 
grant  act  and  at  time  of  filing  location  map,  certain  lands  within 
place  limits  were  selected  by  state  agents  as  swamp  lands,  but  se- 
lections not  approved,  such  lands  passed  by  grant;  United  States  v. 
Tally,  140  Fed.  904,  determining  whether  lands  occupied  but  nql 
legally  reserved  for  military  post  were  such  so  as  to  give  federal 
court  jurisdiction  over  crime  committed  thereon;  Southern  Pac.  B. 
Co.  V.  United  States,  133  Fed.  666,  66  C.  C.  A.  681,  where  at  time 
of  attaching  of  railroad  land  grant  certain  lands  within  place  limits 
were  within  boundaries  of  Mexican  grant  as  previously  surveyed, 
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railroad  grant  did  not  inclnd«  meh  lascU,  tliough  on  later  larrey 
■on*  of  •neh  land  oxelndtd. 

87L  4  (Tm,  B79). .  StatntM— Importing  wordi  to  change  meaning. 

Approred  in  United  Btatea  ▼.  Simon,  148  Fed.  M,  under  Bankr. 
Act  16S8,  o.  C41,  I  T,  providing  that  no  tectimonj  glTon  by  bankmpt 
■hall  be  aaed  againit  him  in  criminal  proceeding,  bankrupt  cannot 
be  convicted  of  perjurj  for  falsa  teitiinoiij'  given  in  support  of  claim 
filed  againit  bankrupt  eetata. 


XOm  UNITED  STATES. 

98  U.  8.  4-14,  2S  H  782,  SOUTH  CABOIJNA  v.  GEOBOIA, 
Sfl.  7  (Tm,  88S).    Commereo — Bemoval  of  abitmetiona  to  navt- 

Approvad  in  United  SUtee  v.  Union  Bridge  Co.,  143  Fed.  386,  np- 
holding  Comp.  8t.  1901,  p.  8S4S,  requiring  alteration  of  bridge*  0> 
determination  of  Secretary  of  War  that  bridge  obBtmcti  navigation. 

Bjrl.  9  (Tm,  8SS).  Commerce — Harbor  improvement  aete — Secre- 
tary of  War. 

Approved  ia  Unitod  States  r.  Union  Bridge  Co.,  148  Fed.  387,  up- 
holding Comp.  St.  1901,  p.  3545,  requiring  altsration  of  bridges  in 
determination  of  Secretary  of  War  that  bridge  obitmcta  navigation. 

93  U.  8.  18-24,  S3  L.  787,  EX  PASTE  FABEB. 

B7I.  1  (Tm,  SS3).     Supreme  court-^Uatteis  reviewable. 

Approved  in  Bradford  V.  Southern  By.  Co.,  195  U.  8.  260,  49  L. 
181,  2S  Sup.  Ct.  S5,  writs  of  error  from  circuit  court  of  appeals  can- 
not be  prosecuted  without  security  for  costs. 

Syl.  2  (Tm,  884).    Matters  reviewable  on  habeaa  corpus. 

Approved  in  Hyde  v.  Shine,  199  U.  S.  S3,  50  L.  97,  25  Sup.  Ct. 
760,  sufficiency  of  indictment  not  reviewable  on  habeas  corpus  to 
sustain  rsmoval  to  another  district;  Dimmick  v.  Tompkins,  194  U. 
B.  552,  18  L.  1115,  24  Bup.  Ct.  780,  error  in  sustaining  indictment 
which  fails  to  charge  with  sufficient  certainty  same  particular  fact 
not  reviewed  on  habeas  corpus  after  conviction;  Kepner  ▼.  United 
States,  195  U.  S.  130,  49  L.  124,  24  Sup.  Ct.  797,  arguendo. 

SyL  8  (THE,  88S).    Habeas  corpus — Lack  of  jurisdiction. 

Approved  In  Jamison  v.  Wunbish,  130  Fed.  361,  discharging  on 
habeas  corpus  one  sentenced  by  police  court  for  minor  offense  to 
MTon  montlis  on  chain-gang;    Ex  parte  Harlan,  1  Old.  50,  87  Paa. 
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921,  hsbeu  corpuB  does  not  lia  vbera  tri&l  court  aeqaiied  jnriadie- 
tion  of  flobjeet  matter  and  at  peraon  to  determine  vhether  indict- 
ment aoffleieutl;  charged  perjnrj;  dieaenting  opinion  in  Baah  v. 
BncUcT',  100  Ue.  338,  61  Atl.  781,  70  L.  B.  A.  464,  arguendo. 

S7L  8  (Vm,  887).    Habeaa  eorpue — Jariadiction  only  inqaired  into. 

Approved  in  Bz  parte  Uoran,  144  Fed.  601,  604,  npholding  jariadie- 
tlon  of  circuit  conrt  of  appeals  on  habeaa  corpua  to  review  jariadic- 
tioD  of  territorial  court  to  impriaon  one  convicted  of  capital  crime. 

S7I.  0  (Vm,  887).  Habeaa  corpua-^Beview  of  anfficiency  of  Indict- 
ment. 

Approved  in  Es  parte  Iforan,  144  Fed.  604,  refnaing  to  diacharga 
on  habeaa  corpua  one  convicted  by  territorial  conrt  under  indictment 
by  illegally  aeleeted  and  diaqualified  grand  jurors. 

83  V.  a  24-37,  23  L.  789,  NEW  TOBK  LIFE  INS.  CO.  v.  STATHAM. 

SyL  1  (Vill,  887).    ZJfe  policy  not  contract  for  year. 

Approved  in  Stramback  v.  Fidelity  etc  Ins.  Co.,  94  Minn.  287,  IDS 
N.  W.  733,  and  Stinehcombe  v.  New  York  Life  Ins.  Co.,  46  Or.  321, 
80  Pac.  215,  both  following  rule;  Provident  Sav.  Life  etc.  Soe.  v. 
Taylor,  142  Fed.  712,  affirming  Taylor  v.  Provident  Sav.  Life  etc. 
Soe.,  134  Fed.  934,  applying  role  to  policy  mnuing  for  Qve  years  pro- 
viding for  payment  of  first  premium  in  advance  and  for  payment  of 
equal  anm  every  year. 

Syl.  4  (VUI,  SS9).  Inanranee — Forfeiture  for  nonpayment  of 
premiuma. 

Approved  in  Nederland  Life  Ins.  Co.  v.  Minert,  199  U.  8.  181,  50 
L,  143,  26  Sup.  Ct.  15,  prefixing  words  "conditions  of  your  policy 
provide"  to  notice  of  time  for  payment  of  premium  required  by  stat- 
ute does  not   render  notice  ininffieient. 

Diatingnished  in  Battin  v.  Northweatern  Mut.  L.  Ins.  Co.,  130  Fed. 
676,  65  C.  C.  A.  358,  declaration  on  policy  alleging  that  when  pre- 
mium became  due  insured  paid  less  snm  which  was  accepted  on  ac- 
count and  credit  given  for  balance,  ia  aufficient  allegation  of  waiver 
of  elanae  forfeiting  policy  for  nonpayment. 

Syl.  5  (VIII,  889).    Insurance — Premiums — Time  of  essence. 

Approved  in  U1>ongaId  v.  New  York  Life  Ina.  Co.,  146  Fed.  679, 
where  inaurer  made  no  attempt  to  cancel  California  policy  until  af- 
ter lapse  of  one  year  after  default  in  preiniuni.  Laws  N.  Y-  1897, 
p.  92,  {  2,  prohibiting  forfeiture  for  nonpayment  within  oae  year 
unless  notice  mailed  to  insured,  is  not  applicable;  Mutual  Life  Ins. 
Co.  V.  Blair,  130  Fed.  974,  where  eqaity  has  jurisdiction  of  persons 
and  subject  matter  of  bill  to  cancel  policy  for  fraud  prior  to  in- 
sured's death,  death  of  insured  before  answer  and  action  on  policy 
do   not  deprive   court   of  juriadietion;   London   etc   Accident   Co.   v. 
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Siw7,  3&  lud.  A.pp.  346,  66  N.  E.  48S,  where  employer'!  liability  pol- 
icy required  UBured  to  give  immediate  notice  of  claim  on  account 
of  accident  to  employee,  fnilora  to  give  notice  tm mediately  works  for- 
feitare;  Supreme  Lodge  K.  of  H.  v.  Jones,  35  Ind.  App.  130,  6^ 
N.  E.  721,  applying  rule  to  fraternal  benefit  inanrance. 

Distingaiebed  in  Orabam  ▼.  Seenrity  Mat.  Life  Ins.  Co.,  72  N.  J. 
L.  301,  62  Atl.  683,  holding  provision  in  life  policy  ae  to  forfeitnre 
for  nonpayment  of  preminm  waived;  Aetna  Life  Ins.  Co.  v.  Fallow, 
110  Tenn.  739,  77  8.  W.  939,  where  according  to  course  of  bosineu 
between  iasnrer'a  general  agent  and  insured  latter  directed  to  retain 
premiums  till  called  for,  insurer  estopped  to  deny  liability  for  failure 
to  pay  premium  prior  to  accident. 

SyL  11  (Vm,  891).    What  !■  value  of  insurance  policy. 

Approved  in  Hataal  etc.  Life  Assn.  t.  Ferrenbaeb,  144  Fed.  84S, 
damages  for  wrongful  cancellatioa  of  polity  for  nonpayment  of  pre- 
miums which  were  In  form  of  assessments  are  amount  of  policy 
less  cost  of  carrying  it  to  maturi^,  on  alx  per  cent  baaia  aa  of  data 
of  cancellation. 

93  V.  B.  38-41,  23  L.  794.    TEBBT  t.  ABBAHAU. 

SyL  1   (Vni,  892).    Uodiflcation  of  decree  on  appeal— Parties. 

Approved  in  Gray  v.  Grand  Forks  etc.  Co.,  138  Fed.  345,  346,  on 
appeal  by  bankruptcy  trustee  from  bankruptcy  court  decree  allowing 
claims  for  expenses  of  administratioD,  claimaDta  mnst  be  before  eonrt 
to  warrant  determination  of  qnestion. 

93  V.  B.  46-56,  23  L.  797,  BEAVEB  v.  TAYLOB. 
Syl.  4  (Vm,  894).    Object  of  exception  to  instructiona. 
Approved  in  Montana  Min.  Co.  v.  St.  Louis  Hin.  etc.  Co.,  147  Fed. 
908,  where  judge  after  instructing  jury,  bat  before  sending  them  oat, 
retired  to  chambers  with  counsel  and  there  heard  and  allowed  ex- 
ceptions, he  need  not  afterward  allow  further  exceptions. 

93  U.  a  55-63,  23  L.  798,  GBYMES  t.  8ANDEBB. 

Syl.  1  (Vm,  895).    Equitable  relief  for  mistake  of  fact. 

Approved  in  Vallentyne  v.  Immigration  Land  Co.,  95  Uinn.  198, 
103  N.  W.  10S9,  refusing  to  rescind  executory  contract  for  sale  of 
land  on  ground  of  mistake  not  mutual;  Travelers'  Ins.  Co.  v,  Jones. 
32  Tex.  Civ.  149,  73  S.  W.  979,  applying  role  with  reference  to  eon- 
tract  of  insurance  requiring  payments  of  preminm  in  installments 
where  insured  only  made  mistake. 

Syl,  X  <Vin,  895).     Equitable  relief  for  mistake — Negligence, 

Approved  in  Newman  v.  Kay,  57  W.  "Va.  125,  49  8.  E.  936,  contract 
for  sate  of  land  in  gross  cannot  be  rescinded  because  of  mutual  mil- 
take  as  to  quantity  of  land  sold,  where  no  fraud  shown. 
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87!.  S  (Vm,  896).     Saw;i«ioa  of  contract  for  fraud— Diligence. 

Approved  in  BidiArdBon  t.  I«we,  149  Fed.  63S,  nhere  four  montbs  af> 
ter  poBBesiion  defendant  learned  of  misrepreaentationi  as  to  ricbneM 
of  mines  but  eontiDned  to  work  them  for  two  fearg,  he  cannot  wt 
np  fraud  in  defense  of  init  to  foreclose  parehase  money  mortgage; 
Bnrk  t.  Johnson,  140  Fed.  21S,  when  pnrehaaer  of  aBsignnient  of  right 
to  organiie  barial  associations  nnder  eopjrighted  plan  disco  v  a  red 
falsity  of  seller's  representations  within  month  after  MJe,  but  con- 
tinned  to  operate  ander  contract  for  over  one  year,  fraud  waived; 
Bornw  T.  Barnes,  1S7  Fed.  SOO,  TO  C.  C.  A.  357,  applying  rule  to  fam- 
ily settlement  of  estate;  Bnssell  r.  Bnssell,  189  Fed.  439,  widow  not 
barred  by  laehea  from  maintsdning  suit  to  set  aside  antenuptial  agree- 
ment for  frand,  instituted  immediately  after  losing  prior  snit  for 
iti  reformation  where  the  always  asserted  invalidity  of  agreement; 
Seeley  v.  Beeley-Howe-Le  Van  Co.,  130  Iowa,  029,  631,  105  N.  W. 
381,  S82,  where  sale  Indaoed  by  frandulent  representations  of  buyer, 
and  latter  sold  some  of  goods  and  seller  attempted  to  collect  parehase 
price  on  all,  seller  ratified  entire  sale;  Speicher  v.  Thompson,  141 
Uieb.  eSQ,  104  K.  W.  IIOS,  where  porehasers  of  majority  stock  of 
corporation  became  its  managera,  eontinned  business  after  learning 
of  fraud  on  part  of  seUers;Fatterson  T.  Hewitt,  11  N.  U.  42,  66  Pac. 
564,  55  L.  B.  A.  658,  applying  rule  with  referenee  to  assertion  of 
claims  arising  out  of  verbal  agreement  with  reference  to  abandon- 
ment of  conflicting  mining  locations  and  making  of  new  locations; 
Butnham  v.  Bumham,  119  Wis.  516,  97  N.  W.  179,  where  one  ex- 
pressed approval  of  deed  and  settlement,  and  after  employing  coun- 
sel to  contest  same  for  fraud  procured  mortgage  to  pay  debts  in  pur- 
suance of  settlement,  he  rstifled  same. 

93  n.  8.  72-78,  23  L.  806,  CHEMUNO  CANAL  BANK  v.  LOWEBT. 

6yL  S  (Tm,  900).     Demurrer  raising  defense  of  limitations. 

Approved  in  Providence  Oold  Hin.  Co.  v.  Marks,  7  Ariz.  79,  60  Pae. 
940,  in  action  to  establish  adverse  claim  to  mining  location  issue  that 
action  not  brought  within  thirty  days  after  adverse  claim  filed,  a* 
required  t^  V.  8.  Bev.  St.,  S  2326,  cannot  be  raised  on  motion  for  judg- 
ment or  to  strike  complaint  from  fllea. 

Syl.  8  (VHI,  901}.  Following  state  practice— Demurrer  for  limita- 
tions. 

Approved  in  J.  W.  Bishop  Co.  v.  Bbelborse,  141  Fed.  646,  nnder  Vir- 
ginia  practice   declaration   in   action   for   wrongful   death   alleging   in 

one  count  separate  acta  of  negligence,  an;  one  of  which  would  constitat* 
snfBcient  cause  for  action,  but  which  may  have  been  concurrent  eausea 
producing  injury,  is  proper. 
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93  TJ.  8.  78-85,  23  L.  807,  ETAN  r.  CABTEB, 

Syl.  3  (Vni,  901).  Title— Statute  confirming  land  claims. 
Approved  in  Catron  t.  Laagblin,  11  N.  M.  Q28,  629,  631,  72  Pa«. 
SI,  33,  when  Congress  eonfinned  MezicsD  grant  as  recotmnended  hj  Ne« 
Mexieo  SurveTOi  General,  it  adjudicated  title  valid  toi  all  land  claimed; 
Kneetand  v.  Sorter,  40  Wash.  469,  82  Pae.  611,  1  L.  B.  A.  (N.  S.) 
745,  where  tide  land  between  high  and  low  water  mark  within  place 
limits  of  railroad  grant  bad  been  sarveyed  and  defined  and  railroad 
had  performed  conditionB  before  state  admitted,  railroad  entitled  to 
land  onder  constitutiDn  bj  which  State  disclaimed  title  to  patented  tide 
lands,  though  patent  issued  after  constitution  adopted. 

SjL  4  (Tm,  902).    Statntes— Exceptions  in  proviso. 

Approved  in  Long  ▼.  Pennsylvania  B.  Co.,  149  Fed.  600,  onder  P.  Jt. 
N.  J.  1906,  p.  525,  authorizing  actions  bj  married  woman  in  own  name 
for  torti  against  her  or  her  separate  property,  husband  is  improper 
party;  Oonld  t.  New  York  Idfe  Ins.  Co.,  132  Fed.  930,  nnder  proviso 
to  Bankr.  Act  189S,  j  70a,  sabd.  G,  giving  right  to  bankrupt  to  retain 
life  policy  having  surrender  valna  by  paying  value  to  trustee^  poli^ 
having  no  valid  valne  as  assets  does  not  pass  to  trustee. 

93  U.  8.  92-96,  23  L.  815,  DBB8SEB  v.  MISSOUBI  ft  IOWA  B7.  * 
CON.  CO. 

Syl.  S  (Vm,  909).    Amount  recoverable  by  bona  Bde  purchaser. 

Approved  in  Gamble  v.  Bural  Ind.  School  Dist.,  132  Fed.  524,  pm- 
ehaser  of  overdue  and  dishonored  municipal  bond  of  face  value,  including 
interest  of  over  $2,000,  for  $50,  bond  being  invalid  in  hands  of  original 
holder,  of  which  purchaser  had  notice,  can  recover  only  purchase  price 
though  seller  was  bona  fide  purchaser. 

93  U.  8.  99-108,  23  L.  81B,  SHEBLOCK  v.  ALLINQ. 

Syl.  4  (VIH,  908).    Legislation  aJfeeting  interstate  eommetce. 

Approved  in  Howard  v.  Illinois  Central  B.  Co.,  14S  Fed.  1001,  hold- 
ing void  employer's  liability  act  of  1906;  Eavanaugh  v.  Southern  I^. 
Co.,  120  Ga.  63,  47  S.  E.  527,  upholding  Civ.  Code  1895,  {  2298,  r»- 
lating  to  liability  of  eounecting  railroads  for  through  shipments;  Com- 
monwealth  v.  Strauss,  191  Mass.  SG5,  7S  N.  E.  139,  upholding  Bar. 
Laws,  c.  56,  )  1,  prohibiting  persons  doing  business  in  state  from  mak- 
ing it  condition  of  sale  of  goods  that  purchaser  shall  not  deal  in  gooda 
of  others;  People  v,  Beardon,  184  N.  T.  457,  112  Am.  St.  Bep.  $46,  77 
N.  E.  979,  upholding  Laws  1905,  pp.  474,  477,  BS  315,  324,  imposing 
tax  on  transfers  of  corporate  shares;  Walker  v.  Southern  By.  Co.,  137 
N.  C.  168,  49  S.  E.  86,  upholding  Acts  1903,  p.  999,  penalizing  railroad 
failing  to  transport  goods  received  for  shipment  to  plaea  within  state, 
for  more  than  four  days  after  theii  receipt.    Bee  98  Am.  St.  Bep.  907^ 
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CongnoioiuJ  repilatiaii  of  interatata  eommeree 

Approved  in  Howard  r.  ElinoU  Central  B.  Co.,  148  Fed.  1002,  hold- 
ing void  emplojer'i  likbilitj  act  of  1906. 


Sjl.  5  (Tin,  912).    UunlcipalitiM— State  m»j  reatriet  powen. 

Approved  in  Woicaater  t.  Woieeater  etc.  8t.  By.  Co.,  196  V.  S. 
-650,  49  L.  G96,  25  Snp.  Ct.  327,  city  ennnot  invoke  contract  elnnm  of 
-constitntion  against  abrogation  bj  atate  stntnts  of  proviaiona  of  contract 
between  railroad  and  city  with  reference  to  street  paving;  Augosta  v. 
AnguaU  Water  Dist,  101  Ue.  152,  B3  AtL  665,  Aagosta  Water  Diatriet 
la  municipal  corporation  and  under  Bev.  St.,  e.  9  |  0,  Ita  property  ia 
«xempt  from  municipal  taxation;  Lincoln  Co.  t.  Brock,  37  Wash.  17, 
7B  Pae.  478,  county  ia  mnnleipal  corporation  within  Const.,  art.  1,  {  K, 
-providing  that  no  right  of  way  ahall  be  appropriated  for  nM  of  any 
«orporation  other  than  mTmieipal,  until  compenaation  made;  dieaenting 
-opinion  In  Ex  parte  Lewia,  45  Tex.  Or.  38,  108  Am.  Bt  Bep.  929,  73 
8.  W.  8S4,  majority  holding  void  Galveaton  apecinl  charter  creating 
Ikoard  of  eommiasioneTi,  two  of  whom  to  be  locally  elected  and  three 
appointed  by  governor. 

Syl.  7  (viii,  B13].    Legislative  control  over  mnnicipal  property. 

Approved  in  Worcester  v.  Worcester  etc.  St.  By.  Co.,  196  U,  B.  651, 
40  L.  596,  25  Bnp.  Ct.  327,  city  nnnot  invoke  contract  clanae  of  eon- 
vtitutkiD  againat  abrogation  by  state  statute  of  provisions  of  contract 
Iwtween  city  and  street  railway  with  reference  to  street  psving. 

M  U.  8.  116-123,  23  L.  825,  HOME  IWB.  00.  t.  CTTY  COUNCIL  OP 
AUGUSTA. 

Syl.  4  (Vnl,  914).  Contraets— Taxation— Foreign  corporations  do- 
ing business. 

Approved  in  Bishoff  v.  State,  48  fla-  80,  SO  So.  B12,  ordinance  Im- 
posing occupation  tax  does  not  create  contract  right;  Norfolk  etc.  By.  Co. 
T.  Suffolk,  103  Va.  501,  49  B.  B.  669,  Suffolk  Charter,  §  18,  providing  far 
occupation  tax,  authorises  license  tax  on  railroad  doing  business  in  town, 
though  it  is  liable  to  penalty  under  statute  for  failure  to  do  busineoa. 

93  U.  8.  JZ4-130,  23  L.  826,  COUNTY  OP  CALHOUN  v.  AMEBICAN 
EMIQBANT  00. 

Syl.  3  (Vm,  914).    Delivery  of  deed  in  escrow— Title. 

Approved  in  Powers  v.  Bude,  14  Okl.  39],  79  Pac.  93,  where  deed  de- 
posited in  escrow  to  be  delivered  to  railroad  when  it  agreed  to  construct 
-depot  in  certain  place,  grantee  acquire*  no  title  hj  obtaining  it  priir  to 
ferformsnce  of  condition. 


sdbvGoOgIc 


S3  C.  a  130-150  NotM  an  TJ-  S.  Beporti.  TM 

B7L  S  (Vm,  916).    Eitoppel  bj  uts  o(  eoTpontlon. 

Approved  in  Stowart  t.  Wright,  147  Fed.  328,  holding  iMnh  Iw«le  for 
uti  of  CHshier  in  asiiBting  In  furthenuiee  of  Kbcnu  to  iwindle  by  mtt^nm 
of  taka  taa*nxem  bj  lending  banking  fteilitiei  to  eonapinton. 

S3  U.  8.  130-143,  23  L.  833,  CLAFLIN  v.  HOUBEUAH. 

87L  i  (Till,  915).  Effect  of  defendant'!  bankrupt^  ca  state  jnrte- 
diction. 

Approved  In  Jaekman  t.  Eao  Claire  Nat.  Bank,  125  Wis.  481,  104  N. 
W.  103,  under  Bankr.  Act  1898,  S  23b,  Btat«  court  haa  juriadiction  orer 
action  bj  truatae  to  recover  value   of  proper^  trauafened   aa  prefer- 


87L  6   (VlU,  SIS).     Concurrent  and  exelndva  Juriadictlon. 

Approved  in  Jaekman  v.  Esn  Claire  Nat  Bank,  ISS  Wis.  182,  104 
N.  W.  103,  nnder  Bankr.  Act  1608,  !  23b,  state  court  has  jurisdietioa 
over  action  by  traatee  to  recover  valna  of  property  transferred  aa  pref- 
erence. 

87L  10  (VIII,  918).    State  suit  t^  aaalgnee  in  bankmptcj. 

Approved  in.  United  Statea  ate.  v.  United  States  etc.  Onaranty  Co., 
TB  Yt.  4S1,  03  Atl.  CSS,  action  in  name  of  United  States  on  contractor's 
bond  given  under  Comp.   St.   ISOl,  p.   2523,  may  be  brought  in  atate 

&3  V.  a.  I43-1S0,  23  L.  8S5,  EENDBICK  ▼.  LINDSAY. 

87L  3  CVm,  91S).    Damage  to  promisee  la  good  eonaideratJon. 

Approved  in  In  re  Dressier,  136  Fed.  4BB,  68  C.  C-  A.  207,  wber» 
securities  loaned  bj  clalmaot  to  A.,  who  pledged  them  to  secure  loanp 
and  thereafter  bankrupt  of  irhicb  A,  is  a  member  took  over  all  prop- 
ertj  and  assumed  all  liabilities,  transaction  not  within  statute  of  fraude- 

SjL  6  (Tin,  919).    Assumpsit  b^  third  partjr  beneflciarr. 

Approved  in  Fbh  v.  First  Nat.  Bank,  150  TVd.  528,  when  articles 
of  agreement  recited  that  one  partner  had  given  note  for  mono/  used 
for  Arm  and  provided  that  some  sbonld  be  firm  obligation,  but  before- 
maturity  firm  dissolved  and  other  partner  succeeded  to  business  anil 
assumed  liabtlitiee,  partner  is  liable  on  note;  Tucker  v.  Curtio,  148  Fed- 
934,  transfer  of  stock  by  hugbaud  t«  wife  as  gift  by  surreodering  oIA 
certificate  to  corporation  which,  by  bis  direction,  issues  new  one  to  vrifCr 
is  transfer  through  tbird  person,  constituting  perfect  gift;  Foster  v. 
Leinloger,  S3  Ind.  App.  074,  72  N.  E.  165,  where  contiact  tor  releaso 
of  telephone  right  of  way  given  in  consideration  of  placing  telephone  is 
houses  of  parties  giving  release  and  in  ptiuntiff's  honse,  plainti£F  could 
sue  for  failure  to  pnt  telephone  in  his  bouse  though  be  is  not  privity 
to  eontracb 
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68  U.  8.  150155,  23  L.  840,  O'HAKA  v.  MacCONNELL. 
S^l.  S  (Vm,  BSl).    DiimiBul  of  appeal— Satisf act  ion  of  jodgmeoL 
Approved  in  Habbard  t.  State,  71  Ark.  466,  7S  8.  W.  853,  defendant 
convicted  of  misdemeanor  by  executing  mortgage  to  secure  fine  does 
not  lose  right  to  appeal. 

Distinguished  in  Betti  v.  State,  67  Neb.  206,  93  N.  W.  169,  respond- 
ent in  mandamua  who  ha*  performed  commands,  after  allowance  of 
■upcrsedeaB,  and  before  motion  for  new  trial,  diapoeed  of,  not  entitled 
to  review  of  question  whether  writ  ihould  have  been  granted. 

98  TJ.  a  15S-163,  23  L.  8*3,  KEBEI80N  v.  STBWAET. 

S7I.  2  (Tm,  922).  Suit  hj  trustees— Beneficiaries  not  neesssaTy 
parties. 

Approved  io  Atlantic  Trait  Co.  v.  Chapman,  14S  Fed.  823,  receiver 
appointed  at  foreclosure  suit  by  trastee  in  corporation  mortgage  need 
not  make  intervening  bondholden  parties  to  suit  against  tmstee  for 
expenses  of  receivership;  In  re  E.  T.  Kenney  Co.,  136  Fed.  45S, 
beneficial  interest  of  assignors  who  had  assigned  claims  against  bank- 
rapt  to  committee  to  pnrehase  bankrupt's  property  and  sell  it  for  as- 
signors, in  net  proceeds  of  claims  assigned  after  administration  of 
trnet  hj  committee  not  provable  in  bankruptcy;  Virginia  etc.  Power 
Co.  T.  fHsber,  104  Va.  136,  51  8.  E.  203,  bondholder  eanoot  foreclose 
railroad  mortgage  unless  trustee  has  been  requested  and  neglected  so 
to  do  or  is  unable  to  act;  Thompson  v.  Price,  37  Wash.  398,  79  Pac. 
952,  where  owner  of  fee  deeded  land  he  held  for  benefit  of  town  and  to 
be  sold  to  best  advantage  and  proceeds  applied  to  pay  grantor's 
debts,  grantors  not  necessary  parties  to  foreclosure  of  mortgage  exist- 
ing at  time  of  date. 

Distinguished  in  Bockfinger  v.  Foster,  10  OU.  493,  62  Pac.  BOO,  in 
aetion  against  townsite  trustees,  to   whom  patent  issued,  to  declare 
trust  in  favor  of  adverse  claimant,  townsite  lot  claimants  are  necessary 
parties. 
.  ^L  3  (Vm,  023).    Beneflciaries  bound  by  judgment  against  traetee. 

Approved  in  In  re  Tiffany,  147  Fed.  316,  state  judgment  in  suit  by 
bankrapt'i  trnstee,  refusing  to  set  aside  transfer  of  property  made 
by  bankrupt  as  fraudulent,  concludes  creditors,  who  cannot  set  up 
same  to  defeat  discharge  in  bankruptcy;  National  Salt  Co.  v.  In- 
graham,  143  Fed.  809,  determining  extent  of  bar  of  judgment  against 
corporation's  trustee  to  hold  stock  ou  rights  of  certificate  holder; 
Oray  v.  Qrand  Forks  Here.  Co.,  138  Fed.  34S,  on  appeal  by  bankruptcy 
trustee  from  judgment  allowing  claims  for  expenses  of  administration, 
claimants  are  necessary  parties  to  determination  of  validity  of  judg- 
moDt;  Bowling  Green  Trast  Co.  v.  Virginia  etc.  B.  Co.,  132  Fed.  924, 
holders  of  minority  bonds  of  railroad  cannot  intervene  on  foreclosure 
of  mortgage  to  displacement  of  tmstee  suing  on  request  of  majority 
solely  on  ground  that  directors  are  bondholders  and  directors  of  rail- 
zoad;  Oklahoma  City  v.  UcMaster,  12  Okl.  684,  73  Pac.  1016,  holding 
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eit7  bound  bj  jodgmeut  against  town^ta  tnuteM  and  in  CaTor  of 
oeeupyiDg  cl^mantB. 

93  U.  a  :63-]69,  28  L.  858,  TILTON  ».  COPIELD, 
BjX  B  (vm,  925).    Amendment  introducing  new  caiua  of  aeUon. 
Approved  in  Dunn  t.  Maro  MiUi,  134  Fed.  806,  67  C.  C.  A.  450, 

vphoIdiDg  allowaDce  of  amendment  in  action  for  balance  doe  on  con- 

tract,  with  reference  to  etatement  of  claim'. 

Sjl.  7  (vm,  925).    Amendment  of  pleading  attaehment. 

Approved  in  First  Nat.  Bank  ▼.  Fiah,  2  Alaska,  350,  npkolding 
amendment  of  undertaking  on  attachment  before  judgment;  Kipp  t. 
Bnrton,  29  Mont.  102,  101  Am.  St.  Bep.  44,  74  Pae.  87,  6S  L.  B.  A. 
32S,  aale  made  under  execution  defective  for  want  of  aeal  made  prior 
to  act  of  1890,  p.  145,  was  validated  without  amendment  hj  eoort; 
Jaffraj  v.  Wolf,  4  Okl.  321,  47  Pae.  502,  amendment  of  attaehment  tJi- 
davit  ihowing  defendant  had  entirely  dispoaed  of  property  porehaaed 
of  plaintiffa  and  that  plaintitTa  conid  not  replevy  aame,  in  proper, 

Syl.  8  (vm,  928).    Collateral  attack  on  judgment. 

Diatinguiahed  in  Uankato  v.  Barber  Aaphalt  Pari  Co.,  142  Ted.  341, 
defendant  in  atate  court  ia  not  concluded  by  judgment  therein,  where 
no  conflict  over  custody  of  apecifie  property  arises,  from  aning  ia 
federal  eonrt  on  same  cause  of  action. 

Syl.  10  (vm,  B2fl).    PuTchaae  of  property  pendente  lite. 

Approved  in  Miller  ft  Lax  ▼.  Bickey,  148  Fed.  686,  eorporatioa 
organized  by  defendant  in  federal  suit  to  which  he  has,  pendente  lite. 
conveyed  water  rights  in  litigation,  may  be  enjoined  from  proaecnting 
state  enit  to  determine  inch  rigbta;  Hargrove  t.  Cherokee  Nation,  129 
Fed.  190,  83  0.  0.  A.  276,  in  enit  to  recover  land  by  Indian  tribesman 
under  30  Stat.  405,  §  3,  where  purchaaer  la  brought  is  by  amended 
complaint  it  is  nnneceseary  te  allege  that  membership  in  tribe  dis- 
allowed; Bergman  v.  Inman,  43  Or.  460,  90  Am.  St.  Bep.  771,  78  Pae. 
1087,  in  action  to  enforce  atatutory  liability  againat  one  deatroying 
property  covered  hy  logger 'a  lien,  domestic  judgment  declaring  there 
waa  lien  on  lege  when  removed  from  atate  by  defendant  is  admissible; 
Scudder  v.  Cox,  35  Tex.  Civ.  417,  SO  8.  W,  873,  purchaaer  pendente 
lite  cannot  collaterally  attack  judgment. 

Diatinguiahed  in  King  v,  Davis,  137  Fed.  240,  Ta.  Code  1887,  { 
3566,  relating  to  lis  pendens,  does  not  apply  to  federal  courts; 
Powell  V.  National  Bank  of  Commerce,  10  Colo.  App.  69,  74  Pae.  540, 
where  complaint  filed  August  21at,  and  receiver  appointed  aame  day, 
but  receiver  diBcherged  on  day  following  and  later  on  same  day 
defendant  executed  chattel  mortgage  to  one  having  notice  of  proceed- 
ings, and  on  August  29th,  order  of  discharge  vacated  and  order  of 
Xlst  reinstated,  chattel  mortgage  subject  to  receiverabip. 
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B3  V.  8.  J69-1T3,  23  L.  812,  PEENCH  v.  FTAN. 

SfL  1   (Vm,  927).    Swamp  land  net— Oiant  in  piaesentL 

Approved  in  Eittel  t.  Trnstees  etc.  ImproTement  Fond,  139  Fed. 
947,  upholding  Florida  giant  of  awamp  lands  before  identification  and 
patent  by  government. 

S;l.  3  (Vni,  92S).    ConclusiveneM  of  decision  of  Bpeeial  tribunal. 

Approved  in  Seiner  v.  Auditor  General,  133  Uich.  674,  95  N.  W.  734, 
where  lands  bid  off  to  state  for  tasea  for  more  than  eight  eonseeativ* 
fears  without  application  to  redeem  and  statutorj  report  under  Aet> 
1895,  No.  154,  g  127,  filed,  owner  could  not  attack  proceedings. 

87L  4  (Vm,  929).    Conclusiveness  of  issuance  of  land  patent. 

Approved  in  Le  Uarehel  t.  Teegarden,  133  Fed.  1827,  one  attacking 
land  patent  for  mistake  of  fact  must  plead  and  prove  evidence  before 
department  from  which  mistake  resulted,  particular  mistaks  and  wa; 
in  whick  it  ocearred. 

S7I.  6  (VllI,  930),    Swamp  land  patents — Conclusiveness. 

Approved  in  United  States  v.  Chicago  etc  By.  Co.,  148  Fed.  891, 
where  at  time  of  passage  of  railroad  grant  act  and  at  data  of  Oling 
location  map  certain  lands  within  grant  were  embraced  in  lists  of  lauds 
■elected  by  state  as  swamp  lands,  which  list  filed  with  the  Land  De- 
partment, but  not  approved,  such  lands  not  excluded  from  grant; 
Kerns  v.  I>ee,  142  Fed.  992,  acceptance  by  Land  Department  of  final 
proofs  from  homesteader  and  issuance  of  patent  is  conclusive  that 
land  was  not  swamp  at  time  of  passage  of  swamp  land  act;  Welsh  v. 
Callvert,  34  Wash.  255,  75  Pac.'673,  whers  lands  were  sold  by  state  as 
■eeond-elass  tide  lands,  claim  by  subseqnent  applicant  to  purchase 
thereof  a*  oyster  lands  that  deed  did  sot  include  lands  applied  for  is- 
untenable. 

93  U.  S.  174-188,  23  h.  872,  BANK  OP  KENTUCKY  v.  ADAMS  EX- 
PBE8a  CO. 

Syl.  1  (Vill,  932).    Express  companies  are  common  carriers. 

Approved  in  Despeanx  v.  Pennsylvania  B.  Co.,  133  Ped.  1011,  wberv 
plaintifFs  filed  assumpsit  against  railroad  to  recover  for  unlawful 
discrimination  as  authorized  by  Pa.  P.  L.  72,  they  could  not,  fourtesD 
years  thereafter,  amend  charging  defendants  with  commou'taw  liability 
on  ground  that  charges  were  unreasonable;  Southern  Exp.  Co.  v. 
Bose  Co.,  124  Qa.  58S,  53  8.  E.  186,  S  L.  B.  A.  (N.  8.)  619,  granting 
mandamus  at  suit  of  private  party  to  compel  express  company  to  trans- 
port  goods. 

8yl.  4  (Tin,  933).    Contract  limiting  carrier's  liability. 

Approved  in  Cau  v.  Texas  etc.  By.  Co.,  194  U.  8.  431,  48  L.  1057, 
H  Sup.  Ct.  663,  exemption  of  carrier  from  liability  for  damages 
by  fire  expressed  in  bill  of  lading  is  valid  though  option  to  ship 
■ndsr  common-law  liability  not  actually  presented  to  shipper;  Arthtu 
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r.  Tecu  etc.  Sj.  Co.,  139  Fed.  130,  wbere  shipper  Mcepted  bill  of 
Iftding  for  tr&naportAtion  «f  cotton  containing  fire  exemption  clause 
witbont  reqnuting  rat«  under  common-lnw  linbllit;,  carrier  not  liable 
(or  loae  bj  fire  not  due  to  its  negligence;  Sonthen  Ezpreu  Co.  ▼. 
Bothenberg,  87  Uise.  S5B,  40  So.  OS,  itipiilatioQB  is  contract  of  ex- 
preu  company  that  negligence  of  railroad  shall  not  be  imputed  to 
expreti  eompanj  and  limiting  liabilitj  for  loH  to  (SO  irrespective  of 
ralne  of  package,  are  Toid. 

SyL  10  (Vm,  935).    Bailroad  as  ezprese  company's  agent. 

Approved  in  American  Ezpreas  Co.  v.  Ogles,  36  Tex.  Civ.  409,  81 
8.  W.  1035,  wbere  expreu  eompanj'  obtained  from  railroad  a  train 
for  partienlar  sbipment  of  stock,  shipment  being  accompanied  by 
express  messenger,  though  train  operated  hj  railroad  erew,  express 
company  is  liable  for  railroad's  negligence. 

93  n.  a.  188-198,  £3  L.  84«,  HinTED  STATES  T.  FOBTT-THBEE 
QAIAJONB  OF  WHISKY. 

Bjrt  1  (vm,  988).    Begnlation  of  commerce  with  Indians. 

Approved  in  Benfrow  v.  United  States,  8  Okl.  1S8,  41  Fae.  M, 
Indian  wbo  has  received  allotment  of  land,  taken  oath  of  allegiance 
and  become  elector  of  state,  is  witbin  inhibition  of  Bev.  St.,  §  8139, 
prohibiting  sale  of  liquor  to  Indians,  where  government  has  not  re- 
leased him  from  control  of  Indian  agent. 

Sfl.  8  CVm,  930).    Treaty  prevails  over  conflicting  state  statute. 

Approved  in  In  re  Wyman,  191  Mass.  270,  77  N.  E.  880,  under 
BuBBiau  tEesty  of  1S32,  vice-consnl  is  entitled  to  letters  of  sdministra- 
tioa  of  estate  of  Bnssian  citizen  to  exclusion  of  public  administrator. 

93  U.  B.  169-208,  S3  K  829,  OBEB  v.  QALLAOHEB. 

BjL  8  (Vm,  04b).    Equity  gives  complete  relief. 

Approved  id  Boutherit  Pac.  B.  Co.  v.  Uoitect  States,  133  Fed.  657, 
66  C.  C.  A.  581,  upholding  equity  Jurisdiction  over  suit  by  United 
Btates  against  railroad,  its  mortgagees  and  others  to  determine  what 
portion  of  lands  erroueoualy  patented  to  railroad  nnder  grant  are  bona 
fide  puTcbaaers  for  cancellation  of  patents  to  lands  not  io  disposed 
of  and  for  accounting  for  moaeys  received  by  railroad  for  lands  sold; 
In  re  Leeds  Woolen  Hills,  129  Fed.  926,  wbere  one  obtained  possession 
of  goods  from  bankruptcy  court's  receiver  which  latter  had  no 
authority  to  surrender,  and  sells  same,  bankruptcy  court  may,  in  suit 
to  compel  him  to  restore  it,  determine  question  of  ownership;  Qark  Co, 
Court  V.  Wamar,  116  Ky.  807,  76  S.  W.  889,  where  after  appeal  to 
county  court  for  ferry  privilege  and  appeal  to  circuit  court  party  ap- 
peared, pending  such  cause,  county  court  of  county  on  other  side  of 
river  had  no  jurisdiction  of  application  by  such  party  for  identical 
ferry  privilege;  Cohe  v.  Bicketts,  111  Mo.  App.  110,  65  B.  W.  132, 
where  state  court  acquired  jurisdiction  of  enit  to  wind  up  affairs  of 
building  association  prior  to  federal  suit  for  same  persons,  it  could 
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filially  determine  luna  notwitliBtanding  federal  mlt;  UeConneU  t. 
CofflbiD&tloB  etc  Co^  80  Hont.  250,  101  Am.  St.  Bep.  703,  70  Pac. 
107,  though  eomplaint  In  action  againat  corporation  offleere  for  frand- 
olentlr  mUappropriatiDg  fundi  la  inauiBcieDt  to  eonaider  It  as  brought 
«n  behalf  of  othen  than  plaintiffa,  avennent  that  the;  bring  it  for 
othcra  aa  well  is  immaterial;  Qiogan  v.  Talley  Trading  Co.,  80  Voot. 
235,  TO  Pac  213,  is  action  to  redeem  where  deed  abaolute  given  aa 
oecnrit^  for  debt,  court  m»j  determine  plalntiff'a  right  of  poaaeuion 
where  defendant  makes  do  claim  except  nnder  deed, 

S3  U.  S.  209-2ie,  28  L.  S49,  SHEBUAN  t.  BUICK. 

Syl.  1  {Vm,  841).     Bchool  lands— Prior  eettlement. 

Diatingniahed  in  Qonsalea  T.  French,  4  Aris.  6E,  83  Fac  COS,  vnder 
Bev.  St.,  §S  1946,  2275,  where  lettlere  on  school  section  failed  to  aaaert 
|)re-emption  claim  aftef  anrve;,  but  lold  posaeisions,  pnrebaser  acquired 
no  interest  in  lands. 

93  V.  B.  217-224,  23  L.  860,  HOBQAN  ▼.  LOUISIANA. 

ByL  t  (Tm,  944).    Tax  exemption — Foreeloaore  parchaaer  of  raU- 

Approved  in  Boebeater  r.  Bocheater  B7.  Co.,  162  N.  T.  118,  74  N. 
E.  959,  70  I*  B.  A.  773,  where  atreet  railway  was  hf  statute  exempt 
from  expense  of  repaving  between  tracks,  right  to  exemption  did  not 
pass  to  lessee. 

S7I.  8  (Vm,  946).    Term  "franebise"  defined. 

Approved  in  Wicomico  Co.  Commrs.  v.  Bancroft,  135  Fed.  9S1,  under 
Code  Ud.  18S8,  art  23,  gg  187,  188,  relating  to  formation  of  corpora- 
tion hy  purchaser  on  foreelosure  of  railroad,  reorganised  company 
acquired  immunity  from  taxation  for  term  conferred  on  original  com- 
pany by  special  atatutea;  Lake  Drummond  Canal  Co.  v.  Commanweatth, 
103  Va.  347,  352,  49  S.  B.  509,  911,  under  statute  providing  that 
«OTporBtion  organized  on  foiecloaure  sale  of  corporation  shall  succeed 
to  all  rights  and  privileges  of  old,  immunity  from  taxation  granted 
to  original  company  did  not  pass  to  pnrohsser. 

«8  U.  S.  242-247,  23  L.  779,  GAEFIELDB  v.  UNITED  STATES. 

Syl.  3  (VIII,  951).    Cancellation  of  mail  eontraot — Indemnity. 

Approved  in  Slavens  v.  United  States,  196-  U.  B.  236,  49  L.  460,  25 
Snp.  Ct.  229,  PoBtmaater  Oeueral  may  cancel  mail  contract  service 
under  which  has  been  materially  decreased  by  using  street-eara  to 
«arr7  mail. 

93  U.  S,  247-258,  23  L.  882,  WEITESIDB  v.  UNITED  STATES. 

SyL  4  (VIII,  952).    Qovemment  not  liable  for  ofScer'a  acts. 

Approved  in  United  States  v.  Eaahoe,  147  Fed.  187,  where  one  liable 
on  postmaster's  bond  called  by  inapeetor  to  pay  embesslement  and  OB 
requeat  for   extension  of  time  inspector  granted  extension   provided 
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coniplr  with  act  of  Ma;  8,  1890,  relative  to  incoTporation  at  villages; 
Blackburn  t.  OUahoma  Citj,  1  OU.  295,  31  Pae.  TS3,  Oklahoma  Cit7 
OB  becoming  de  jue  corporation  ia  liable  for  contracts  made  while  it 
waa  de  facto  corporation;  Citf  of  Outhria  t.  TaTritorjr,  1  Okl.  202,  31 
Pae.  194,  11  L.  R,  A.  418,  where  village  has  changed  to  citj  aioce 
liability  of  village  for  debts  of  provisional  organization  fixed  by 
legislatare,  eitj  is  lifible  for  meb  debta. 

Distinguished  in  Folsom  v.  Greenwood  Co.,  130  Fed.  733,  county 
which  under  state  law  can  only  contract  snch  debts  as  are  authorized 
by  statute  is  not  liable  on  bonds  iasned  before  county  created  by 
township  which  formerly  was  part  of  another  county;  Wicbman  t. 
Placerville,  147  Cal.  164,  SI  Pae.  538,  Stat.  1859,  p.  Vt,  Teiocorporating 
Placerville  repealed  bond  act  of  1863,  authorizing  eity  to  issue  bond*, 
and  reincorporated  city  could  not  issue  bonds. 

83  U.  B.  271-274,  23  L.  025,  DALTON  v.  JENNINOa 
Byl.  1  (Vm,  057).    Patent  for  hair  net— Want  of  novelty. 
Approved  in  Weat  Boylston  Mfg.  Co.  ▼.  WaJlace,  137  Fed.  026, 

holding  void,  for  want  of  novelty,  Uitehelsen  patent  No.  T18,4M,  for 

tenting  dotb. 

08  U.  8.  274-284,  23  L.  014,  WINDSOR  v.  McTIEOa 
SyL  1  (Vlll,  957).  Jndgment  in  condemnation — Denial  of  hearing. 
Approved  in  Eing  v.  Davis,  137  Fed.  814,  where,  In  ejectnient,  there 
waa  no  necessity  for  inquiry  and  coait  entered  order  reciting  that 
defendant's  time  to  plead  having  expired  cause  was  let  down  for 
inijuiTy,  recital  waa  equivalent  to  order  making  office  jndgment  final. 

8yl.   3    (Vm,   050).     Confiscation   proceedings — Befusal    to    hear 

Approved  in  State  v.  Hoeman,  112  Mo.  App.  548,  87  8.  W.  77,  under 
statata  requiring  trial  de  novo  on  justice  canrt  appeals,  circuit  conrt 
haa  jurisdiction  to  try  justice  court  appeal  though  justice's  judgment 
is  in  axcsBB  of  jurisdiction. 

Syl.  4    (Vm,   950).     Confiscation   proceedings — Sentence  without 

Approved  in  Elenk  v.  Byrne,  143  Fed.  1010,  decree  foreclosing  tax 
lien  without  notice  to  owner  rendered  by  court  prior  to  suit  is  void; 
Aldredga  ▼.  School  District  No.  16,  10  OU.  698,  85  Pae.  07,  con- 
demnation proceedings  are  void  where  no  notice  thereof  given  owner 
«f  property  taken. 

Dietingaisbed  in  Bennett  v.  Bennett,  16  Okl.  181,  83  Pae.  555, 
where  alimony  pendente  lite  granted  and  on  trial  day  defendant  in 
default  aska  leave  to  answer  without  obeying  alimony  order,  and 
court  grants  leave  conditioned  on  payment  of  alimony  in  seven  dan 
default  on  refusal  to  accept  such  leave  is  proper. 
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Bji.  S  (Tm,  981).  Collateral  attack  on  JadBtnonL 
Approved  in  C.  C  Taft  Co.  t.  Centur;  Bar.  Bank,  141  Fad.  871, 
amission  in  petition  in  inTolnntarjr  baukmptey  of  allegation  that 
defendant  owai  debts  amonnting  ta  (1,000  ii  jurisdictional  j  Sjlvester 
T.  Willton,  8  Alaska,  835,  order  ramoTing  administrator  mast  show 
eomplianes  with  atatotory  requirements;  Zn  re  BnrkeQ,  t  Alaska,  110, 
where  justice  of  peace  erroneoosljr  added  "at  bard  labor"  to  sen- 
tence, habeas  corpus  will  not  lie;  Wilson  t.  Qajlord,  77  Ark.  179,  92 
B.  W.  27,  proof  of  eonTeranee  pursuant  to  decree  in  suit  to  enforce 
pajment  of  levee  taxes,  without  proof  of  title  to  land  in  parties, 
does  not  show  snfBeient  title  in  purchaser  to  maintain  ejectment; 
State  ex  rel.  Duffji  t.  Civil  District  Court  of  Orleans,  112  Ia.  198,  34 
8o.  320,  failure  to  flie  petition  for  prohibition  against  pnniihment  for 
contempt,  in  time,  is  immaterial  where  court  had  no  authority  to 
punish  contempt;  Keele  T.  Wesks,  118  Ho.  App.  278,  94  E  W.  779, 
heir  whose  application  to  oppose  allowance  of  claim  against  decedent 
is  denied  may  pursue  remedy  under  Bev,  St.  1S99,  J  814,  authorising 
heir  to  move  to  vacate  order  allowing  claim;  Parker  t.  Tjjnch,  7  Okl. 
651,  66  Pac.  1080,  upholding  Jurisdiction  over  salt  to  declare  resulting 
trust  in  lands  alleged  to  have  been  wrongfully  patented;  Tamer  v. 
Barraud,  102  Va,  338,  48  S.  E.  322,  where  only  mention  of  infant 
defendant  as  shown  by  reeord  is  In  bill  and  exception  of  answer  of 
gnardiaa  ad  litem  appointed  for  other  infant  defendants  whose  in- 
tersBts  are  adverse  to  first,  use  of  phrase  "infant  defendanta"  in 
decree  is  not  recognition  of  such  Infant  as  party;  State  v.  Qodfrsy, 
54  W.  Va,  78,  46  8.  E.  192,  granting  prohibition  restraining  mayor 
from  aiding  at  trial  of  prosecution  of  invalid  gambling  ordinance; 
diseenting  opinion  in  Daniels  v.  Homer,  139  N.  C.  268,  fil  a  £.  1010, 
3  L.  B.  A.  (N.  8.)  9B7,  majority  upholding  Acts  Qen.  Assem.  1905, 
e.  292,  g  B,  relating  to  seisure  and  sale  of  appliances  used  in  illegal 
fishing;  Bteck  V.  Vermont  Marble  Co.,  1  Cal.  App.  722,  82  Pae.  1062, 


Distinguished  in  Estate  of  Sntro,  143  Cat.  492,  77  Pac.  404,  failure 
to  file  complaint  within  time  required  by  Code  Civ.  Proc,  §  1664, 
relating  to  determination  of  rights  is  estate  being  administerGd,  does 
not  deprive  court  of  jurisdiction;  Bennett  v.  Bennett,  16  OkL  184,  83 
Pac.  550,  where  alimony  pendente  lite  granted,  and  on  trial  day  de- 
fendant in  default  asks  leave  to  snswer  without  obeying  alimony 
order,  and  court  grants  leave  conditioned  on  payment  of  alimony  in 
seven  days,  default  on  refusal  to  accept  such  leave  is  proper. 

SyL  6  (Vm,  963).    Sentence  for  felony  without  jary  void. 

Approved  in  King  v.  Davie,  137  Fed.  213,  where,  in  ejectment,  tbere 
was  no  necessity  for  inquiry  and  court  entered  order  reciting  that 
defendant's  time  to  plead  having  ezpirsd  cause  was  set  down  for 
Inquiry,  leeltal  was  equivalent  to  order  making  office  judgment  flnaL 
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93  U.  8.  284-288,  83  L.  918,  BIOELOW  t.  BEBKSHIBE  INS.  CO. 

By\.  i  (Vrn,  QBS).    InHnrance— BzccptioQ  of  suicide— Ituaaity. 

Approved  in  Bobson  t.  United  Order  of  ForeBters,  93  Uinn.  26,  100 
K.  W.  382,  where  benefit  certificate  made  by-lawi  and  medical  ex- 
amiDatiou  part  of  contract,  and  bf-lawa  and  examination  provided 
for  avoidance  of  policy  in  eaae  of  aaiclde,  sane  or  insane,  wbere  in- 
•ured  committed  suicide  wliile  insane  society  not  liable;  Tiseh  v. 
Sonie  Circle,  72  Oblo  St.  258,  74  N.  E,  191,  where  holder  of  benefit 
certificate  agreed  to  abide  by  by-Uwi,  and  by-law  adopted  after 
isBQftnee  of  certificate  provided  for  forfeitnre  of  certificate  in  case 
-of  suicide,  sane  or  insane,  and  holder  committed  aoicide,  society  not 
liable;  Childrew  v.  Fraternal  Union  of  America,  113  Tenn.  2S6,  82  S. 
W.  S33,  where  policy  contained  clanse  making  it  incontestable  after 
two  years,  except  as  to  representations  as  to  age  and  nse  of  alcohol, 
and  dause  reducing  indemnity  one-third  in  casa  of  anidde,  beneficiary 
can  only  recover  one-third  is  eaw  of  soioide  after  two  years. 

93  U.  B.  291-301,  23  L.  898,  INDIANAPOOS  *  ST.  L.  B.  E.  CO.  ▼. 


Syl.  8  ( vlii,  967).    Instmctiona  In  language  of  court — Bequests. 

Approved  in  Mathieson  Alkali  Works  v.  Uathieson,  150  Fed.  G51, 
upholding  instructions  relating  to  effect  of  incompetent  work  in  action 
for  services  under  contract;  Armour  v.  Cailaa,  142  Fed.  724,  applying 
rule  in  action  for  personal  injuries  sustained  by  collision  between 
two  carriages  at  crossing;  Uonntain  Copper  Co.  t.  Tan  Boren,  133 
Fed.  7,  66  C.  C.  A.  151,  applying  rale  in  action  for  wrongful  death  of 
servant. 

Syl.  3  (Vm,  968).    Care  required  to  passenger  on  cattle  tr^n. 

Approved  in  Indianapolis  etc  Terminal  Co.  t.  Lawson,  143  Fed. 
837,  where  street-car  company  gave  free  use  of  cars  to  members  of 
convention  and  passenger  injured  in  collision,  company  is  liable  for 
want  of  ordinary  care,  and  burden  to  show  negligence  la  on  plaintiff; 
Southern  By.  Co.  v.  Burgess,  U3  Ala.  368,  42  Bo.  36,  npholdlng  In- 
struction in  action  fot  injnriee  to  passenger  on  freight  train,  that 
carrier  owei  to  passenger  duty  to  exercise  highest  degree  of  diligence 
known  to  very  diligent  persons  engaged  in  same  business;  Southern 
By.  Co.  ▼.  Cunningham,  123  Ga.  94,  50  S.  E.  S80,  applying  rule  where 
ptMenger  on  mixed  train  was  injured  by  bumping  of  train  while 
standing  on  sidetrack;  Badley  v.  Columbia  By.  Co.,  44  Or,  336,  346, 
75  Fac.  214,  S17,  one'  riding  on  engine  of  freight  train  which  carried 
passengers,  at  direction  of  engineer,  and  injured  by  derailment  of 
engine.  Is  guilt;  of  contrihatory  negligence  In  riding  on  engine; 
Weaver  v.  Ann  Arbor  B.  B.  Co.,  139  Mich.  600,  102  N.  W.  1041, 
one  riding  on  drover's  pass  Is  passenger  for  hire  and  his  release  of 
liability  for  damages  on  account  of  negligence  of  carrier  is  void; 
Uanoon  v.  Camden  etc.  By.  Co.,  56  W,  Va.  G56,  49  S.  E.  451,  apply 
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'   puBODger   injured    hj   jumj 

Sjl  6  (VIH,  969).    BnrdeB  of  proriog  negligenM. 

Approved  in  Indianapolis  etc  Transit  Co.  r.  Haines 
66,  69  N.  G.  1S8,  following  rale;  Tbe  Kellie,  130  Fed. 
rule  in  action  for  injury  to  vessel  from  obstmetioo  in 
side  defendant's  wbarf;  Bouthem  Pac.  Co.  t.  Tomlinao 
33  Pac.  712,  applying  role  wlien  one  killed  at  rail 
TbB  M.  6.  Huejr  Co.  v.  Johnston,  lU  lud.  197,  73  N.  E 
priueiplA  in  action  for  injuries  to  factory  operation 
machinery. 

Syl.  10  (Vm,  971).    Federal  eoarts— Stats  law  as  1 
Approved  in  Liverpool  ete.  Ins.  Co.  ▼.  N.  t  U.  Frii 

Fed.   716,   66  C.   C.  A.   S43,  Mparation  of  jury   after 

cause  is  not  error. 

Syl.  11  (Tin,  971}.    Following  state  procedure. 

Approved  in  Swift  v.  Jones,  145  Fed.  491,  circuit  ji 
at  law  cannot  order  trial  before  special  master  auth 
and  pass  on  isauea  of  fact  and  report  findings  to  con: 
T.  LivBrpool  ete.  Ins.  Co.,  141  Fed.  59,  Uissonri  rule 
amended  petition  in  compliance  with  erroneous  orde 
parts  of  petition  is  waiver  of  error  is  not  binding  on 
dissenting  opinion  in  Boston  etc  B.  Co.  t.  Gokey,  141 
jority  holding  circuit  court  of  appeals  has  no  jurisdiel 
tioB   dULUenging   circuit   court's   jurisdiction. 

Syl.  18  (Vin,  973).    Beview— New  trials  discretion 

Approved  in  Clement  v.  Wilson,  135  Fed.  750,  68  C. 

lowing  rule;  Trafton  v.  United  States,  14T  Fed.  &14, 

has  no  jurisdiction  over  motion  for  new  trial  in  crimi 

after  ezpiration  of  term  at  whicl)  sentence  pronoun  eei 

93  tr.  a  302,  23  L.  885,  MAETIN  v.  HAZABD  POWDE 

Syl.   1   (Vai,  974).    Finality  of  acceptance  ef  app< 

Approved  in  Crown  Cork  ete.  Co.  v.  Standard  Stoppe 

184,  69  C.  C.  A.  519,  order  fixing  amount  of  bond  on  a 

terlocutory  injunction  order    is  not  reviewable  on  a] 

OS  V.  a.  302-3EO,  23  L.  8«3,  THE  ATLAS. 
8t1.  2  (Vlil,  974).    Damages  recoverable  for  eolHa: 
Approved  in  The  Bickmera,  142  Fed.  309,  holding  ve 

collision  not  entitled  to  damages  for  permanent  injni 

to  repairs,  where  all  known  injuries  repaired  and  eipe 

depreciation  of  reason  of  eoUtsion, 
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8yl  7  (Vm,  BT5).    CoIliBion— Who  boars  ineviUble  loss. 

ApproTCd  in  Eiio  etc  Trmup.  Co.  y.  Erie  B.  Co.,  I4S  Fed.  13, 
final  decree  in  eoUision  suit  determining  fanlt  of  oollislon  and  ap- 
portiosing  damages  bars  independent  salt  hj  one  veuel  against  other 
to  enforce  contribution  to  cargo  damage  which  was  refused  in  first 
•nit 

Hyl.  12  {Vm,  676).     Collision — Becovery  by  innocent  cargo  owner. 

Approved  in  The  Hamilton,  lU  Fed.  728,  when  two  Tesaels  be- 
longing to  different  owneia  collided  throagh  common  fanlt,  and  both 
owners  brought  limitation  of  liability  proceedings,  damages  against 
both  vessels  are  recoverable  by  personal  representatives  of  drowned 
passengers  and  crew  of  both  vessels;  The  Eagle  Point,  136  Fed.  1011, 
1013,  where  two  British  vessels  are  in  fault  for  collisioD  on  high  seas, 
cargo  owner  may  recover  full  damages  from  either  vessel  io  American 
admiralty  court. 

fl3  U.  8.  321-326,  23  L.  888,  TALTY  v.  FBEEDMAN'8  H.  *  T.  CO. 

Syl.  1  (Vni,  9TS).     Offer  to  pay  not  equivalent  of  tender. 

Approved  in  WUkins  v.  Bedding,  TO  Neb.  1ST,  9T  N.  W.  240,  de> 
terminiog  sufflcieney  of  tender  where  debt  seenred  by  pledge. 

•3  n.  8.  820-337,  23  L.  927,  BBANT  ▼.  TIBOINIA  COAL  ft  IBON  CO. 

8yl.  1  (Tm,  979}.    Devise  for  life  with  power  of  disposal. 

Approved  in  Anderson  v.  Uessinger,  14S  Fed.  93B,  construing  es- 
tate of  sous  andet  will  declaring  that  If  either  of  two  sons  died 
without  descendants  snrvivor  shonld  tahe  his  estate,  and  making 
provision  in  case  survivor  died  without  descendants;  Widows'  Home 
V.  Ijippardt,  70  Ohio  8t.  290,  71  N.  E.  774,  will  giving  wife  estate 
in  fee  simple  with  power  to  sell  as  she  may  see  fit,  gives  widow 
power  to  convey  fee  of  whole;  Glore  v.  Scroggins,  124  Ga.  925,  6S 
S.  E.  GSl,  will  devising  property  to  wife  for  life  to  give  to  children 
as  they  became  of  age,  created  life  estate  in  wife,  with  remainder  to 
children. 

Distinguished  in  Parks  t.  BoblDson,  138  N.  C.  273,  GO  8.  E.  650, 
will  leaving  property  to  wife  for  life  and  at  her  disposal,  gave  wife 
power  to  convey  fee. 

Syl.  3  (Tin,  980).    Equitable  estoppel — Conduct  or  declaratioDS. 

Approved  in  United  States  Kd.  etc.  Co.  v.  Bidgley,  70  Neb.  628, 
97  N.  W.  838,  where  employer's  indemnity  bond,  issned  on  application 
of  employee,  contained  provision  that  it  should  be  binding  on  obligor 
unless  signed  by  employee,  it  is  not  binding  on  obligor  nnless  signed 
by  employee. 

Syl,   «    (Vni,   983),     Estoppel   with   respect   to   realty. 

Approved  in  Weidemann  v.  Springfield  Breweries  Co.,  78  Conn. 
6eS,  03  AtL  164,  where  mortgi^r  assigned  to  mortgagee  claim  for  ia- 
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(Dranee  moDej  under  agreement  that  money  wben  paid  aha  old  be 
applied  to  debt,  which  agreement  aubBequentlj  modified  bo  that 
monej  waa  to  he  applied  to  general  indebtedneaa,  mortgagee  not  ea- 
topped  aa  against  second  mortgagee  from  apptjiDg  money  according 
to  later  agreement;  Price  v.  Stratton,  iS  Fla.  544,  33  So.  647,  deiiTing 
light  to  assert  estoppel  against  dedication  of  street  nbere  records  ahow 
Street;  Eastwood  t.  Standard  Uines  etc.  Co.,  11  Idaho,  202,  SI  Pae. 
383,  where  mine  owner  gave  option  to  corporation  and  with  his 
knowledge  notice  of  ownership  b^  eorporation  posted  on  mine,  he 
eannot   assert  ownership  as   against   miners'   liens. 

D3  V.  a.  337-340,  23  K  830,  THK  JUANITA. 

Syl.  2  (Vm,  983).  CoUision— Apportionment  of  damages— Both 
ftt  fault. 

Approved  in  The  Hamilton,  148  Fed.  728,  where  two  vessels  be- 
longing to  ditCerent  owners  collide  through  common  fault  and  both 
owners  brought  limitation  proceedings,  damages  against  both  Tessela 
are  recoverable  bj  reproHentatives  of  passengers  and  crew  of  both 
vessels; 

03  U.  S.  341-344,  23  L.  901,  SMITH  v.  GAINES. 

87I.  2  (Vm,  083).    Summary  proceedings  against  appeal  sureties. 

Approved  in  Empire  etc.  Min.  Co.  v.  Hanley,  13S  Fed.  103,  69 
C.  C.  A.  87,  where  on  affirmance  on  appeal,  appellee  filed  in  trial 
eonrt  motion  to  proceed  eontainiog  notice  to  sureties  on  supersedeas 
bond  that  he  would  apply  for  atuumary  decree  on  bond,  court  could 
render  summary  judgment  against  mretj. 

Syl.  S  (VIII,  982).  Appeal — Concloaiveness  of  sureties — Exeentive 
retnm. 

Approved  in  Tlynn  v.  Kalamazoo  Circuit  Jndge,  13S  Ifieh.  128,  101 
N.  W.  22&,  amendment  of  sheriff's  retom  as  to  matter  of  fact  can- 
not be  compelled  by  mandamus. 

93  V.  B.  344-347,  S3  L.  949,  COCKLE  t.  FLACK. 

Syl.  1  (Vni,  084).     Usury  is  for  jury. 

Approved  in  Waxahachie  Loan  etc.  Co.  v.  Turner,  S2  Tex.  Qv. 
E82,  74  S.  W.  792,  holding,  in  action  for  penalty  for  usury  on  loans 
accompanied  by  cotton  contracts,  evidence  showed  cotton  contract* 
not  genuine  bat  mere  cover  for  usury, 

08  U.  8.  347-351,  23  L.  923,  WI8WALL  T.  CAMPBELL. 
Syl.  I   (VIII,  985).    Beview  of  bankmptcj  conrt'a  appellate  Judg- 

Distinguisbed  in  In  re  Weisen,  135  Fed.  443,  in  proceedings  to  com- 
pel bankrupt  to  pay  money  alleged  to  be  atill  in  bia  hands,  stenog- 
rapher's notes  of  bankrupt's  testimony  at  creditor's  meeting  ia  ad- 
missible bnt  testimony  of  other  witnesses  is  nob 
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B7I.  S  (VIII,  S85).  B&nkTupte7— Creditor 'a  proceeding!  to  prort 
demands. 

Approved  In  In  re  T.  E.  Hill  Co.,  148  Fed.  833,  defects  In  citation 
KDd  bond  in  bankmptejr  nppeal  not  being  juriidietional,  thej  aro 
eamble  after  time  limited  for  nppeal;  In  re  Franeli,  13S  Fed.  913, 
under  Bnnkr.  Aet,  |  2,  sobd.  3,  where  indebtedneea  of  banknipte 
created  bj  fraod,  Knd  two  bad  abaconded  and  other  waa  in  jail,  ap- 
pointment  of  neaivar  before  ndjadieation,  witbont  notice  to  in- 
primned  one,  ie  vnlid. 

BjL  <   (VIII,  986).    Bankraptey^-Speedy  diatribntioB. 

Approved  In  Clendening  v.  Bed  Bivor  ete.  Bank,  12  N.  S.  60, 
M  N.  W.  904,  in  netion  bf  bankmptej  tmatee  to  recover  prefereneei, 
teitimen;  of  referee  to  effect  that  he  did  not  adjndicnttt  on  qneatioa 
ef  right  of  defendant  to  retain  itema  ia  inadmiaeible  aa  contradicting 
order  allowing  defendant's  elaim. 

93  IT.  a  3S2-3S5,  23  L.  030,  COWDBET  t.  QALVESTON  ETC.  B.  B. 
CO. 

S7I.  S  <VIII,  9^7).    Beceivers — Allownnee  of  eonnsel  feet. 

Approved  in  Bntler  ▼.  Conwell,  14  Wjo.  1T2,  82  Pae.  051,  where 
ereditora  of  insolvent  eonsented  to  complainant's  employment  aa  their 
attornej  to  recover  for  their  benefit  fonda  belonging  to  Iniolvent, 
eomplainant  entitled  to  preferred  claim  oa  fnnd  for  value  of  services 
wbetber  fnnd  recovered  before  or  after  appointment  of  receiver, 

98  U.  a.  860-370,  23  L.  907,  COEN  v.  UNITED  STATES  COSSET  CO. 

87I.  1  (Tin,  089).     Patents— Prior  public  oae. 

Approved  in  Comptognph  Co.  v.  VniTeml  etc.  Maeh.  Co.,  142  Fed. 
543,  where  inventor  of  computing  machine  took  model  to  Censns 
Bureao,  where  it  was  need  for  week  to  teat  Its  efflcienej  and  several 
jrears  later  he  obtained  patent,  patent  valid;  Victor  Talking  Uach. 
Co.  T.  American  Orapb.  Co.,  140  Fed.  866,  Berliner  patent  No.  534,543, 
for  improvementa  In  talking  raacbinee  not  invalidated  by  prior  pub- 
lic nee;  Pettibone  t.  Fennajlvania  Steel  Co.,  133  Fed.  737,  applying 
rule  where  foreign  patent  claimed  to  have  anticipated  American  pat- 

93  U.  S.  379-387,  28  L.  920,  IXIDQE  -r.  FBEEDMAIfB  SAVINQa  * 
TBU8T  CO. 

S7I.  2   (Vm,  900).    Deelnrations  of  posaesaion  of  Innd. 

Approved  in  Fhillipa  t.  Langhlin,  90  Ue,  36,  105  Am.  St.  Bep, 
253,  58  Atl.  68,  declarationa  br  predecessor  in  title  of  party  to  action 
involving  title,  as  to  invsliditjr  of  deed,  are  inadmiisible. 

87L  4  (VIII,  901).     FaTment  hj  stranger  ia  purchase  of  note. 

Approved  in  Sturgia  v.  Baker,  43  Or.  S43,  72  Pae.  740,  where  note 
sent  to  bank  for  collection  was  paid  after  maturity  by  cashier  who 
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w»a  not  liable  tbeieon,  tranaactioD  It  pnrehssa  bj  CEaUer  and  n«t 

pay  meat 

93  U.  B.  387-39E,  S3  L.  031,  CAIXANAN  t.  HUBLET. 

BjL  1  (Vm,  991).    Tai  deed  eonelQiire  of  regnlaritj'  of  aalo. 

Approved  in  O'Keefe  v.  Dilleubeek,  15  Okl.  444,  83  Pae.  S4S,  where 
pnrcbaser  andei  delinquent  tax  deed  valid  on  fae«  baa  taken  poO' 
tenion,  former  owner  cannot  avoid  deed  nnleaa  action  brought  within 
one  jeat  after  reeoidiog  of  deed. 

S3  U.  8.  424-428,  23  L.  964,  OBTEBBEBQ  T.  TimON  TBUBT  CO.  OF 
NEW  TOBK. 

S7I.  2   (Vm,  996).    Tax  lien  prior  to  exeeotlon  salft 

Approved  in  Tinalej  v.  Atlantic  Minei  Co.,  SO  Colo.  App.  83,  T7 
Pae.  13,  where  on  forecloiore  of  mortgage,  one  nude  defendant  nn- 
der  allegation  that  he  claimed  interest  eubject  to  the  mortgage,  dii' 
claimed.  Baying  he  claimed  nnder  tax  lien,  he  eonld  not  be  com- 
pelled to  litigate  title  in  inch  action^  Hadle;  v.  Badley,  114  Tenn. 
1T4,  87  B.  W.  EM,  upholding  Acta  1897,  pp.  S,  19,  f|  4,  27,  changing 
tax  BfBtem,  re-enacted  In  1899,  1901  and  1903,  under  which  lien  for 
taxea  asBesaed  to  life  tenant  attachea  to  interest  of  remainderman; 
Bichmond  v,  Williami,  102  Ta.  741,  47  S.  £.  846,  erediton  aecarod 
bj  truet  deed  are  not  ownera  of  land,  within  Acta  1891-92,  p.  505, 
providing  notice  to  ownen  before  improvement  BBBeaementa  levied. 
93  V.  8.  465-486,  23  L.  Ml,  WIQOIN8  v.  PEOPLE   BTC.  IN  TTTAH. 

87I.  3  (Vm,  1000).    Homieido— Threats  of  decedent. 

Approved  in  Z^awBon  t.  Territorj,  S  OkL  3,  G6  Pae.  699,  where  in 
prosecution  for  murder  question  as  to  who  was  aggressor  was  in  ia- 
■oe,  it  is  error  to  refnae  continuance  on  acconnt  of  absence  of  witness 
who  would  testifj  that  decedent   had  threatened  to  kill   defendant. 

93  n.  8.  486-902,  S3  U  9S2,  BHITH  v.  OOODYEAB  DENTAL  ETC 
CO. 

87I.  S  (Tm,  1002).    Patents — Qeneral  use  of  process. 

Approved  in  Bryce  Bros.  Co.  v.  Seneca  Qlass  Co.,  140  Fed.  171,  up- 
holding Behrader  patent  No.  592,920,  for  engraving  maehluo  for 
etching  glaaaware;  Thompson-Houaton  EL  Co.  v.  Ohio  Bra»  Co.,  130 
Fed.  547,  upholding  Tan  Depoele  patents  Noa.  393,278  and  896,313, 
for  trolley  orosaings  or  awitohea  for  overhead  electric  condneton. 

S7I.  8  (Tm,  1003).    Patents — Substitution  of  materiala. 

Approved  in  New  York  Belting  etc.  Co.  t.  Bierer,  149  Fed.  770, 
FurneBB  &  Watts  patent  No.  527,961,  for  tile  floor,  i*  void  for  lack 
of  invention;  Kessbej  etc.  iltg.  Co.  v.  Philip  Carej  Ufg.  Co.,  139 
Fed.  577,  upholding  Hanmore  patent  No.  545,843,  tor  nonconducting 
covering  for  steam  pipes;  Qeneral  Electric  Co.  v.  Yost  Elec.  Mfg. 
Co.,  139  Fed,  570,  holding  void  Fainter  patent  No.  718,378,  for  ia- 
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••>••>  K»eketi;  Imperial  Bottle  Cap  ate  Co.  ▼. 
>  P«d.  322,  boldiog  Paintei  pat«nt  No. 
not  antieipatod;  BainfoTd  Ch«in.  Wks.  t. 
9d.  SSB,  67  C  C.  A.  367,  npholding  Catliu 
ung-powder. 

Engllah   patent*   data   from    when. 
3hain  Co.  v.  StBndard  Chain  Co.,  148  Fed. 
It  No.   6S0,826,  for  device  for   regulating 
mticipated  by  Ooerke'i  Swlaa  patent, 

leond  petition  for  patent, 
ig  Tin  Plate  Co.  t.  St.  Looia  Transit  Co., 
A.  1,  holding  delay  eauiing  abandonment 
able. 

8,  WHITE  T.  LDNNIO. 

mdariei — Deieriptiona  In  deed*. 

T.  Sehlatits,  180  Uo.  238,  TS  8.  W.  163, 

dant  relied  on   ta>   deed  which  failed  to 

denea  a*  to  intention  of  iheriff  in  making 

ing  that  bft  intended  to  deeeriba  land  in- 

onndariea — Uonnmenta  Mntrol  eonrSM. 
&na  etc  Co.  T.  Bnmi,  193  IT.  B.  179,  48 
sonraaa  and  distancea  set  forth  in  official 
itenta  which  ihow  alleged  meander  line  of 
itrol  aa  againit  actual  boundary  of  lake, 
idalent;  Alaska  Gold  Uining  Co.  v.  Bar* 
.  rajeeting  fleld-notea  in  eonatming  mining 

loundariea — Uonnmenta    ineonaiatent    irith 

rright,  98  Md.  ESI,  96  AtL  97S,  In  mit  to 
ion  of  aUegatiou  in  bill  that  miatake  ez- 
II  to  description  of  alley  in  which  Dniaanee 
fatal  on  demurrer  where  title  to  property 

,  HOME  INS.  CO.  T.  BALTIUOBE  WABE- 

onstmetion   of  insurance   policies. 

Cer.   Co.   V,   Western   Assur.    Co.,    148   Fed. 

L,  loM  payable  to  B  as  its  interest  might 
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S;I.   E    (VIII,  lOOS).     WarehouBemes  incure  in  own  naines. 

Approved  in  Home  Ins.  Co.  t.  Koob,  113  Ky.  369,  68  8.  W.  455, 
101  Am.  St.  Bep.  3H,  SS  h.  B.  A.  58,  mUrepreaeiitBtion  bj  insured 
na  to  amount  do«  on  mortgage  wu  not  material  where  there  was  nft 
considerable  difference  between   true   balance  and   repreeentatioo. 

8;I.  4  (Till,  lOOS).     Policy  to  warehonw  eoren  what. 

Approved  in  Johniton  v.  Charlea  AbreBch  Co.,  123  Wis.  135,  136, 
107  Am.  St.  Rep.  095,  101  N.  W.  S97,  policy  on  all  Btock  of  goods 
and  materials  belonging  to  Iniared  or  held  by  him  in  truat  fir  itorage, 
iUBured  agaiuat  lou  to  anj  property  held  in  tnut  and  not  mereljr 
insared'a  interest  therein. 

871.0  (VIII,  1000).     Ininranee — Admltaibilitj  of  adJDitmenta. 

Approved  in  State  ▼.  Nevada  etc.  B.  B.  Co.,  28  Nev.  200,  81  Fae. 
103,  on  iaaae  aa  to  earning  capacity  of  railroad  for  taxing  pnrpoBUr 
it  ia  error  to  permit  expert  who  bad  examined  books  to  give  opinion 
as  to  what  items  shoold  be  properly  charged  to  operation  expenses 
and  what  ezelnded. 

SjrI.  7  (Vm,  1000}.  Admission  of  irrelevant  evidence  not  re- 
veraible  error. 

Approved  in  Brown  t.  United  States,  I4S  Fed.  4,  applying  rule  in 
criminal   prosecution. 

SyL  >  (vm,  1010).    Insurance — Admission  of  offer  of  compromlae. 

Approved  in  dissenting  opinion  in  Misner  v.  Strong,  181  N.  Y.  177, 
7S  N.  E.  970,  in  action  to  establish  ownership  of  undivided  interest 
In  vessel  and  far  aceoanting  of  earnings,  admission  of  offer  of  com- 
promise by  defendant  is  harmless  where  defendant  testified  to  same 

03  V.  8.  548-55S,  23  L.  083,  STAKTON  v.  EHBBE?. 

8yl.  2  (VIII,  1010).     Pendency  of  prior  suit  in  other  jurisdiction. 

Approved  in  Burk  t,  UcCaffrey,  136  Fed.  696,  and  German  Saving* 
«  L.  Soe.  V.  Tull,  136  Fed.  12,  69  C.  C.  A.  1,  both  following  rule; 
Guardian  Tmst  Co.  v.  Kansas  City  etc.  By.  Co.,  14fl  Fed.  340,  ac- 
tion against  purchaser  at  foreclosure  on  its  liability  to  pay  debt  of 
mortgagor  under  reorganization  scheme  is  not  bar  to  determination 
by  court  rendering  foreclosure  decree  of  priority  of  other  liens  to 
mortgage  liens;  Mankato  v.  Barber  Asphalt  Pav.  Co.,  142  Fed. 
340,  defendant  is  state  court  not  concluded  by  state  judgment  ren- 
dered after  he  has  recovered  judgment  in  federal  court;  Slaughter 
V.  Mallet  Land  etc.  Co.,  141  Fed.  200,  pendeDcy  of  state  action  to  try 
title  and  to  remove  cloud  from  title  is  not  ground  for  abatement 
of  subsequent  federal  suit  to  quiet  title;  Franklin  v.  Conrad-Stan- 
ford Co.,  137  Fed.  744,  70  C.  C.  A.  171,  state  suit  to  foreclose  mort- 
gage securing  note  in  which  property  sold  and  proceeds  applied  oa 
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amount  dne  on  note,  but  in  which  no  formal  deficiem:;  judgment 
rendered,  is  not  bai  to  federal  action  on  note  for  amount  of  de- 
flcieucy;  Barber  Aaphalt  Fav.  Co.  v.  Morris,  132  Fed.  943,  67  L. 
R.  A,  761,  66  C.  C.  A.  55,  where  one  having  claim  againat  citj  sued 
in  federal  court,  it  is  error  to  atay  proeeedingi  pending  detemuns- 
tion  of  state  eonrt  appeals  ander  charter  providing  for  such  appealR 
and  prohibiting  payment  of  claims  pending  appeals;  Gnarant;  Trust 
Co.  V.  North  Chicago  St.  B.  Co.,  130  Fed.  807,  65  C.  0.  A.  65,  pend- 
ency of  federal  creditor's  suit  against  street  railway  for  whom  re- 
ceiver appointed  bat  whose  road  is  operated  by  receiver  of  leasee 
does  not  anthorize  enjoining  of  state  suit  by  etockholders  to  enjoin 
delivery  of  amended  lease;  Lake  County  v.  Schradaky,  31  GoIo.'lSl, 
71  Pac.  1106,  pendency  of  writ  of  error  to  United  States  aupreme 
eonrt  to  review  dismiasal  for  want  of  jnrisdiction  in  circuit  court, 
where  no  supersedeas  granted,  does  not  bar  state  action  on  same 
cause  of  action;  National  Tube  Co.  t.  Smith,  57  W.  Va.  216,  110  An. 
St.  Be^  776,  60  S.  E.  719,  1  L.  B.  A.  (N.  8.)  195,  refusing  to  re- 
strain prosecution  of  gamisbmeut  in  justice  court  action  for  debt 
wbere  in  another  state  injunction  enjoining  garnishee  from  paying 
money  nndei  judgment  of  jnstiee   is  pending. 

Syl.  S  (Vm,  1013).    Attomey^Contingent  contract — aovenmont 

Approved  in  Whinery  v.  Brown,  36  lud.  App.  SS2,  75  N.  E.  607, 
ufdioldlng  contract  between  attorney  and  client  for  contingent  fee 
dependent  on  amonnt  of  reeovery;  Field  t,  Samnus,  12  N.  11,  48,  JS 
Pac.  621,  arguendo. 

93  U.  S.  575-586,  23  L.  978,  THE  IDAHp. 

Syl.   1    (Vm,    1016).    Excuse   for  bailee's   nondelivery. 

Approved  in  National  Newark  Banking  Co.  v.  Delaware  etc.  B. 
B.  Co.,  70  N.  J.  L.  779,  103  Am,  St.  Bep.  825,  58  AtL  312,  66  L.  B. 
A.  5Q5,  applying  rule  where  consignee  sold  goods  in  advance  of  their 
arrival;  Wheeler  &  Wilson  Mfg.  Co.  v.  Brookfleld,  70  N,  J,  L,  707, 
58  Atl.  354,  under  state  statute  warehouseman  delivering  goods  to 
receipt  holder  after  claim  by  one  purporting  to  be  owner,  is  not  liable 
in  trover  to  purported  owner. 

Syl.  3  (Tin,  1017).     Carriers — Bailee 's  duty  to  restore  property. 

Approved  in  Sweeney  v.  Waterhouse,  39  Wash.  514,  81  Pac,  1006, 
where  one  after  shipping  goods  consigned  to  himself  sells  goods  in 
transit  and  surrenders  and  assigns  bill  of  lading  to  purchaser,  who 
receives  part  of  goods,  carrier  not  estopped,  in  action  by  ahlpper 
for  failure  to  deliver  balance,  to  deny  shipper's  title. 

ByL   4    (Vm,    1017),     Bailment— Title    in    third   person. 
Bee  105  Am,  Bt,  Bep,  350..  note. 
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87I.  S  (Vni,  1017).    Bill  of  lading  repreaenta  ownersbip. 

Approved  in  Watkins  Nat.  Bank  t.  doToland  ate.  Rj.  Co.,  117 
Ifo.  App.  254,  93  8.  W.  846,  carriet'a  liability  to  one  to  whom  bills 
«f  lading  have  been  negotiated,  for  iaBuing  Bame  bsfore  it  had  re- 
ceived freight  in  violation  of  Bev.  St.  1S99,  |  6D52,  ia  not  changed 
bj  its  Hubsequent  receipt  thereof. 

87L   8    (VIU,    lOlS),     Right*   of   willfnl   confnser   of   gooda. 

Approved  in  McEnight  v.  United  States,  130  Fed.  668,  65  C.  C.  A. 
37,  doctrine  of  coofasion  of  goods  does  not  applj  to  cattle.  See 
101  Am.  Bt.  Bop.  915,  note, 

93  U.  a  586-589,  23  L.  982,  UNITED  STATES  v.  THOMPSON. 

S7I.  1  (Vm,  1018).    Bights  of  government  eaed  in  state  conrt. 

Approved  in  United  States  ▼.  Choctaw  eto.  B.  B.  Co.,  3  OkL  454, 
41  Pac.  746,  in  action  in  which  name  of  United  Statee  anthorised 
to  be  used  for  private  parties  as  relators  for  protection  of  privsta 
intereets,  sneh  parties  not  exempt  from  security  for  costs  on  writ 
of  error;  diaaenting  opinion  in  State  v.  Marsh,  134  N.  C.  192,  47 
B.  E.  9,  67  L.  B.  A,  179,  majority  holding  where,  on  appeal  from 
.conviction  for  rape,  judgment  revened  for  want  of  material  allega- 
tion in  indictment  aa  abown  in  reeord,  bat  snch  allegation  omitted 
from  record  by  miaprision  of  clerk,  anpremo  conrt  coold,  after  term 
at  which  reveraal  had,  iasne  certionui  to  correct  record  and  reset  ease. 

Syl.  2   (Vni,  1019}.    Sapreme  court— Beview  of  state  daciaiona. 

See  97  Am.  St.  Bep.  720,  note. 

«3  U.  a  S95-599,  23  L.  814,  WEST  WISCONSIN  B.  B.  CO.  v.  SUPEB- 
VISOBS. 

87L  1   (Vm,  1019).    Tax  Bzemptions  are  repealable. 

Approved  in  Baltimore  etc  By.  Co.  v.  Wicomico  Co.,  103  Md.  290, 
292,  63  Atl.  683,  general  asaesament  law  of  lS96,  declaring  property 
of  all  railroads  liable  to  municipal  taxation  valid  aa  to  corporation 
formed  nnder  Code  1S88,  ||  187,  188,  by  pnrebaser  at  foreeloaora  of 
railroad  having  tax  immunity. 

03  U.  S.  605-612,  23  L.  059,  DEBMABE  t.  UNITED  BTATEa 
Byl.  2  (Vin,  1022}.    Domicile  continnea  tlU  other  uqidiad. 
At>proved  in  Flynn  t.  fidelity  t  Casualty  Co.,  145  Fed.  266,  per- 
mitting amendment  of  removal  petition  after  record  on  removal  flled, 
by  alleging  directly  citizenship  of  plaintiff's  aaaignor,  when  record 
already  shows  snch  cltiaenshlp  in  legal  effect, 

•8  U.  B.  619-625,  23  L.  989,  BUPEBVISOBB  t.  LACKAWANNA. 

ByL  1  (Vm,  1023},    Implications  in  contracts. 

Approved  In  Brewster  t.  Z^nyon  Zinc  Co,  140  IM.  Bl^  ««•■ 
•tniing  covenant  in  oil  lease  as  condition. 
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tn  Hotea  on  U.  &  Btporta.  03  D.  S.  S31-64I 

8jrl.   8   (Vm,   1023).    8.Utates— Bepe>I>  bj   impUeation. 

Approved  In  dlMenting  opinion  in  Allen  ▼,  Beed,  10  Okl.  139,  63 
Pne.  877,  nuijoritr  holding  void  BUt.  18S3,  e.  23,  relating  to 
change  of  eonnty  seat*. 

93  U.  B.  631-634,  23  L.  »S3,  DONALDSON  v.  FABWELU 
Bj).    1    (Vm,   1023).  -  Frand— Indneement   to   give    eredit— InMl- 

Approved  in  Oregg  v.  IfetropoUtan  Tnut  Co.,  1B7  U.  8.  190,  49 
L.  720,  2S  Sup.  Ct.  415,  claim  for  ties  neeeaauj  to  preservation  of 
railroad  furnished  within  six  monthi  of  receiverBhip  not  preferred 
over  lien  of  mortgage  recorded  prior  to  tie  contract;  In  le  Levi,  148 
Fed.  OSS,  ■eller  cannot  reaeind  aale  though  at  time  of  delivery  vendee 
bad  reasonable  ground  to  believe  b«  coold  not  pay  and  did  not 
intend  to  pay,  tboagh  no  such  belief  or  intent  inferable  u  of  date 
of  Bale;  In  re  Woollcott,  140  Fed.  460,  psnonal  property  exemption 
allowed  debtor  by  state  law  cannot  be  claimed  by  bankrupt  out  of 
good*  which  he  obtained  by  falsely  representing  himself  aa  agent; 
Joyner  v.  Earley,  139  N.  C.  SO,  SI  8.  £.  77»,  where,  in  replevin, 
plaintiff  limply  alleged  ownership  and  wrongful  detention,  but  proved 
defendant  obtained  possession  by  false  r»prcaentation«,  complaint 
amendable  by  allegation!  of  frand  and  deceit. 

8yl.  2   (Tm,  1036).  -  Bankrnptcy^-Frand— Title  of  assignee. 

Approved  in  Eewit  v.  Berlin  Ifacbiae  Worka,  194  U.  8.  303,  4S 
L  988,  24  Snp.  Ct.  090,  bankraptey  trustee  is  not  subsequent  pur- 
ehaaer  in  good  faith,  within  N.  T.  Laws  1S97,  c  418,  g  112,  avoiding 
conditional  tales;  Smith  v.  An  Ores  Twp.,  150  Fed.  264,  holding  wit- 
ness may  testify  after  bankrupt '■  death  to  admissions  made  by  bank- 
rupt concerning  his  estate  while  he  was  yet  owner  thereof;  In  re 
Beynoldj,  133  Fed.  589,  where,  after  adjudication,  property  of  bank- 
rupt taken  by  mortgagee  under  chattel  mortgage  given  more  than 
four  months  prior  to  petition,  and  truetse  sued  mortgagee  in  state 
court  to  recover  value  of  property,  be  cannot  thereafter  bring  sum- 
mary proceedings  in  bankruptcy  court  to  recover  property. 

93  U.  8.  034-641,  23  L.  99S,  HETDENFELDT  v.  DANEY  ETC.  UIN- 
INQ  CO. 

SyL  1   (Vni,  1026).    Liberal  constmetion  of  statutes. 

Approved  in  United  Btates  v.  Balseh,  144  Fed.  488,  Bev.  St.,  | 
S424,  prohibits  felonious  making  of  certificate  of  naturalization  by 
one  other  than  applicant  or  bis  witness;  Brown  v.  Woods,  2  Okl.  604, 
89  Pae.  474,  attorney  suspended  in  district  court  of  county  in  which 
he  has  been  elected  county  attorney  cannot  perform  duties  wbil* 
•nspension  in  force. 
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B;l.  3   (Vm,   lOEe).     Behool  land  ^&iita  in  praeseiitl. 

Approved  in  State  t.  Jennings,  47  Fla.  319,  35  So.  OSS,  act  of 
CoQgrew  of  Uaivh  3,  1S4G,  granting  HChool  landa  Is  Florida  being 
grant  in  praeieoti,  grant  immediately  attached  when  bj  survey  a 
■iTteeuth  section  or  fractional  part  thereof  exists  in  any  township, 
ty  relation  to   data  of  grant. 

93  U.  8.  644-863,  23  L.  998,  TAMELING  ▼.  DNITED  8TATES  FEEE- 
HOLD  ETC.  CO. 

ByL  8  (Vni,  1028).    Beview  of  confirmation  of  Mexican  granta. 

Explained  in  Catron  t.  Laughlin,  11  N.  U.  624,  627,  631,  72 
Pac.  29,  30,  32,  constming  eonSmation  of  Uezican  grant. 

87I.  4  (Vm,  1029).    Statute  conflrming  land  elaima. 

Explained  in  Catron  v.  Laughlin,  11  N.  M.  626,  72  Pac.  SO,  eonstra- 
Ing  confirmation  of  Mexican  grant. 


Syl.  I  (VIU,  1029).    States  regnUte  property  traBsfers. 

Approved  ia  Beed  v.  Mnno,  14S  Fed.  T4S,  where  claimants  of  eon- 
flieting  uuniiig  locations,  in  order  to  adjust  eontroveray,  conveyed  to 
trustee,  equitable  interest  of  owners  under  agreement  was  subject 
to  execution;  In  re  Qreene,  134  Fed,  13S,  139,  where  chattel  mortgage 
was  recorded  in  town  where  property  located,  it  was  good  at  to  cred- 
itors though  not  filed  in  state  where  both  mortgagor  and  mortgagee 
resided;  In  re  Smith,  132  Fed.  303,  goods  in  possession  of  bankrupt,  ' 
purchased  by  him  for  resale  under  contract,  reserving  title  to  seller 
nntil  payment,  condition  being  void  as  to  creditors  without  notice 
because  not  recorded  as  required  by  statute,  pass  to  bankruptcy 
trustee;  In  re  Brannock,  131  Fed.  820,  recordation  in  Nebraska  where 
mortgagor  resides  is  not  constructive  notice  to  creditors  where  prop- 
erty situated  in  Iowa,  when  mortgage  made;  Smead  v.  Chandler,  71 
Ark.  511,  76  S.  W.  1068,  65  L.  B.  A.  353,  trust  deed  executed  in  Missouri 
by  insolvent  Missouri  corporation  to  secure  certain  creditors  is  not  void 
in  Arkansas;  Cooper  v.  Philadelphia  Worsted  Co.  (Lees  v.  Harding 
etc.  Co.),  68  N.  J.  Eq.  629,  60  Atl.  355,  where  contract  with  reference 
to  title  of  chattels  situated  in  another  state  is  made  in  that  state 
between  resident  thereof  and  New  Jersey  corporation,  to  be  there 
performed,  law  of  that  state  determines  eilect  of  contract;  State  v. 
Fidelity  etc.  Co.,  35  Tex.  Civ.  220,  80  8.  W.  547,  municipal  securities 
deposited  with  state  treasurer  by  fereigfn  corporation  in  aceordanee 
with  statute  requiring  such  deposit  in  order  to  do  business  in  state 
are  taxable  by  state. 

8yl.  3  (Vm,  1030).    Chattel  mortgages— Law  governing. 

Distinguished  in  Studebaker  Eros.  Co.  v.  Mau,  14  Wyo.  78,  82  Pae. 
6.  where  vendee  in  conditional  sate  which  is  lien    removes  property 
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«oM  to  another  at&te,  withont  knowledge  of  vendor,  latter  may  en- 
fare«  lien  in  other  Btate  against  ■Qbsequent  bona  flde  parehasen,  with- 
out complying  with  registration  laws  of  luch  itate. 


Syl.  4  (Vm,  1031).    PnrpoBB  of  contract  eontroli. 

Approved  in  Unitype  Co.  y.  Long,  143  Fed.  317,  contract  for  TeaM 
«f  machine  tor  term  for  total  rental  payable  in  inatallmsnti,  with 
option  to  lessee  to  extend  term  at  aame  rental  or  buy  machine  for 
certain  amount  leu  rentals  paid,  is  conditional  aala;  In  re  Tice,  139 
Fed.  53,  where  machinery  delivered  to  banfcmpt  under  contract  that 
lie  should  pay  certain  installment  soms  m  rental  and  on  final  payment 
he  was  to  get  bill  of  sale,  bat  there  was  no  provision  for  return  ax- 
•cept  for  default  in  payment,  there  was  conditional  sale  and  not  bail- 
ment; In  re  Sheets  Printing  ft  Ufg.  Co.,  130  Fed.  991,  contract  leasing 
machine  for  term  at  rental  payable  monthly  and  giving  lessee  option 
to  purchase  during  term  for  certain  Bum  less  amount  paid  in  rental,  is 
conditional  sale;  Qreat  Western  Iffg.  Co.  v.  Bathgate,  15  OkL  102, 
79  Pee.  BOT,  holding  real  estate  mortgage  superior  to  vendor's  lien 
under  conditional  sale  of  machinery  attached  to  premises  where  sale 
not  recorded  till  after  mortgage;  Yarborough  T.  Hughes,  139  S.  C 
203,  SI'S.  E.  905,  arguendo. 


XGiy  TTNITED  STATES. 

♦4  IT.  8.  4-6,  24  li.  34,  HOADLET  v.  SAN  FBANCI8C0. 

8yl.  4  (IX,  7).    Bemoval — Action  nnder  city  ordinance. 

Approved  in  Bowden  v.  San  Francisco,  199  U.  S.  600,  SO  L.  3S8,  20 
'Sup.  Ct.  74S,  fo Hawing  rule. 

Sistinguisbed  in  UcCiins  v.  Esiig,  19Q  U.  8.  388,  50  L.  240,  26  Sap. 
-Ct.  7S,  upholdiug  removal  oi  suit  by  daughter  of  deceased  homesteader 
to  establish  title  under  state  laws  as  against  widow  to  whom  patent 
Usued  under  Bev.  St.,  g  2291. 

«4  U.  a.  6-11,  24  L.  40,  PIKE  v.  EVANS. 

Syl.  2  (IX,  8).    Judicial  sales — Seixure — ^Plve  years'  possession. 

Approved  in  Nagel  v.  Clement,  113  La.  196,  36  So.  936,  following 
Tulej  Landry  v.  Laplos,  113  La.  701,  37  So.  607,  irregularity  in  not 
making  succession  sale  at  proper  place  is  cured  by  five  years'  pre- 
aeription. 

M  IT.  8.  14-22,  24  L.  49,  EX  PASTE  CDTTINO. 

Syl.  4  (JX,  9).    Appeal — Order  refusing  intervention. 

Approved  in  Land  Title  etc  Co.  v.  Tatnall,  132  Fed.  307,  OS  C,  C 
Ju  071,  following  rule. 
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M  V.  B.  8&-8«  HotM  on  U.  S.  BeporU)  f7S 

«4  D.  a  22-28,  24  L.  Bl,  HUMES  v.  SCBUOGa 

Bjr\:  1  (IX,  S).     Beplie&tion  denies  what 

Approved  in  Pinne^  t.  Pinner,  *^  ^"^  ^^^i  35  So.  100,  following 
role;  Boblnion  r.  American  Car  etc.  Co.,  133  Fed.  166,  auwer  apeei- 
fleallj'  travernng  allegation!  of  bill  for  infringement  of  patent  and 
alio  containing  general  denial  puts  Is  iwna  all  material  allegations  of 
bill,  thoQgli  ai   to  one   allegation  it  ia  not   teehnieallr   leBpooaive; 

94  U.  8.  29-50,  24  L.  M,  TJTLEY  t.  DONALDSON. 

Sjl,  1   (DC,  H).    Telegrama  eonatitating  eontraeta. 

Approved  in  110  Am.  St.  Bep.  746,  754,  note. 

S7L  2  (IX,  11).    Contract*  conatmed  to  operata  fairly. 

Approved  in  dissenting  opinion  in  Atlaa  Sed.  Co.  v.  New  ZealaaA 
Ina.  Co.,  13S  Fed.  913,  majoritr  sonstming  inaDrance  policf  containing 
"loaa  payable"  elanae  u  not  permitting  enenmbnnee  of  property. 

D4  0.  a  50-51,  SS  L.  64,  DOTLE  v.  WISCONSIN. 

BfL  1  (IZ,  11).    Amended  act  used  in  eonstming  amendmeDt. 

Approved  in  Scbmldt  v.  United  States,  133  Fed.  260,  66  C.  C.  A. 
389,  nnder  Camp.  St.  Bnpp.  1003,  p.  101,  nnd  Comp.  St  1901,  p.  3654, 
one  knowingly  swearing  falaeljr  to  material  fact  in  natnralization 
pToceedings  in  state  court  ia  ponisbable  for  perjary  in  federal  court. 

M  U.  8.  53-69,  24  L.  85,  UNITED  STATES  t.  BOSTWICK. 

Syl.  S   (IZ,  12).     Tenant  cannot  commit  waste. 

Approved  in  Brewster  v.  Lanyon  Zine  Co.,  140  Fed.  811,  812,  coo- 
atming  covenant  in  oil  leaae  u  condition. 

»«  U.  8.  76-86,  24  L.  48,  8T0EM  T.  UNITED  STATES. 
Syl.  I  (IZ,  14).    Bill  of  exceptions  necessary  to  review  errorai 
Approved  in  Cassatt  v.  Mitchell  Coal  A. Coke  Co.,  150  Fed.  42,  nnder 

Bev.  St.,  i  724,  party  cajinot  be  required  to  prodoee  books  and  papei* 

before  trial. 

Syl.  4  (IZ,  15).  Beceipt  of  consideration  as  estoppeL 
Approved  in  Underwood  Typewriter  Co.  v.  Century  Bealty  Co.,  11* 
Uo.  App.  203,  B4  S.  W.  788,  wbere  lessor  in  lease  prohibiting  asaiga- 
men^  thereof  without  hia  consent  promised  in  writing  to  give  consent 
en  lessee  proearing  desirable  tenant,  promise  was  enforceable  on  pro- 
enrement  of  acceptable  tenant. 

Syl.  5   (IZ,  15).    Sealed  instmment  needs  no  consideTatiaa. 

Diatinguiahed  in  American  Agricultural  Co.  v.  Kennedy,  103  Ta. 
17S,  48  9.  E.  S71,  contract  by  which  plaintiff  agrees  to  a«U  and  de- 
fendant agrees  to  buy,  without  other  consideration,  and  providing 
that  plaintiff  may  cancel  at  any  time,  is  void. 
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Sjl  t  (IZ,  le).    P&taats— Prior  dm. 

Approv«d  in  Bndley  v.  EeelM,  13S  fed.  914,  loldlng  Hannan  ts- 
iwoe,  No.  ll^flO,  for  improTementa  in  thill  eouplinga,  void  for  publie 

B7I.  4  (DC,  17).    E«topp«l  b7  dleneo. 

Approved  in  Eek  T.  Enti,  13S  Fed.  777,  wberc  eompltunknt  kMl 
complete  conception  of  device  which  he  reduced  to  praetical  form, 
he  did  not  abandon  inme,  becftOM  foi  bnainen  reaaone  he  let  matter 
reet  for  over  three  yean. 

M  n.  8.  S7,  98,  24  L.  S2,  BUITH  v.  UTflTED  STATED 
BjL  1  (IZ,  17).    DiamlMal  of  appeal — Aecnied  a  fagitive. 
Approved  in  State  v.  Scott,  70  Ean.  093,  79  Fae.  126,  diamiering 

appeal  where  after  appeal  defendant  became  togitive. 

M  V.  B.  98-100,  S4  L.  70,  OMAHA  v.  HAMMOND. 

87L  1  (IZ,  17).    Mnnicipalitjr — Work  done  nnder  officer. 

Approved  is  Korcroaa  v.  WTman,  187  Maaa.  28,  72  N.  E.  348,  apply- 
ing principle  where  building  contract  provided  that  deciaion  of 
architect  aa  to  apeciflcationg  ahall  be  final  and  binding. 

Diatingoiahed  in  Drainage  Ck>m.  v.  National  Contracting  Co.,  1S8 
Fed.  794,  nnder  Acta  La.  1896,  p.  162,  No.  114,  relating  to  drainage, 
neither  drainage  commisaion  nor  ita  engineer  could  content  to  anb- 
atitution  of  cheaper  material  for  that  apecified  in  contract. 

94  U.  8.  104-110,  24  L.  46,  COMUIBSIONEBS  OF  DOITaijAS  CO.  T. 


87L  3  (IZ,  19).    Bonda — Parebaaer  from  bona  flde  purehaier. 
'   Approved  in  Board  of  Commre.  v.  Tollman,  14S  Fed.  7Q3,  applying 
role  to  aasigneea  of  eotinty  aid  bonds  iuued  to   railroad  before   de- 
ciaion eonatruiog  constitutional  proviaion  alleged  to  have  been  violated 
by  atatute  under  which  bonds  iaeued. 

M  U.  8.  Ill,  24  L.  31,  EUB8T  v,  HOLLINGBWOBTH. 

Syl.  1   (IZ,  20>.    Taking  both  appeal  and  writ  of  error. 

Approved  is  United  States  v.  Hung  Chang,  134  Fed.  20,  07  C.  C.  A. 
93,  appeal  ia  proper  proceeding  for  review  by  circuit  court  of  appeala 
of  judgment  of  diatrict  court  on  appeal  from  order  of  commissioner 
tor  deportation  of  Chinaman. 

94  D.  S.  113-154,  24  L.  77,  MUNN  v.  ILLINOIS. 

8yL  1   (IZ,  23).    Statutea  presumed   valid. 

Approved  in  Highland  Boy  Oold  Min.  Co.  v.  Strickley,  28  Utah,  231, 
107  Ain..8U  Bep.  711,  78  Pac.  297,  upholOing  Seia.  Lawa  1901,  p.  19^ 
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e.  is,  anthoridng  eondemnatioii  for  eonatraetion  and  opentiom  at 

tmmwajr*  for  mine  deTelopment. 

Sjrl.  S  (IX,  S3).    Um  of  property  m  u  not  to  injure  otben. 

Approved  in  8t«t»  ▼.  Darein,  70  Ean.  31,  80  Pae.  993,  state  con- 
■titutional  amendment  prohibiting  manafaetare  and  tale  of  liquor, 
except  for  medicinal  and  aelentifie  nae,  did  not  abridge  legialatnre'i 
power  to  prohibit  liqnor  traffle. 

S7L  8  (DC,  BS),     Begnlation  of  prepertj  dsToted  to  pnbUe  nn. 

Approved  in  Weems  Steamboat  Co.  ▼.  People'!  Steamboat  Co.,  141 
Fed.  456,  45B,  459,  single  carrier  bj  leasing  cannot  ezcluds  other  earriers 
from  wharf  hnilt  on  navigable  river  at  terminns  of  pnblie  higbway  in 
countrj  If  here  it  is  onl7  means  bj  which  public  can  reach  river; 
Denninger  v.  Becorder's  Court,  145  Cal.  641,  79  Pac.  364,  upholding 
ordinance  fixing  maximnm  gaa  rate,  and  making  It  misdemeanor  to 
eharge  more;  Chicago  ▼.  Cicero,  210  III.  IBS,  71  N.  E.  359,  opholding 
Hord's  Bev.  St.  1901,  p.  347,  g  26,  relating  to  organization  of  sanitary 
districts;  Western  Union  Tel.  Co.  v.  State,  IBS  lad.  492,  76  N.  E.  103, 
where  telegraph  eompanj'  in  connection  witli  other  business  buT* 
continuons  market  quotations  and  sells  same  to  others,  for  such  time 
aa  to  make  quotations  neeenarj  to  business,  It  must  supplj  them  to  all 
on  equal  terms;  United  States  Eipreu  Co.  v.  State,  164  Ind.  Zll,  7S 
N.  E.  106,  npholding  Bnms'  Ann.  St.  1901,  J  3312a,  requiring  express 
companies  to  deliver  parcels  to  consignees  in  cities  having  specified 
population;  Adams  Express  Co.  v.  SUte,  161  Ind.  346,  67  N.  E.  1039, 
upholding  Acts  1901,  p.  140,  c  93,  prohibiting  unjust  discrimination 
bjr  express  company'  against  an;  other  eompany  engaged  in  sama 
business;  Bedford  etc.  Stone  Co.  ▼.  Oman,  115  Ky.  379,  73  S.  W.  1040, 
railroad  managing  switch  from  its  line  to  appellant's  qnarry  cannot 
refuse  to  transport  freight  belonging  to  appellee,  owner  of  nearbjr 
quarry;  Brown  v.  Gerald,  100  Me.  372,  109  Am.  St.  Bep.  526,  61  Atl. 
794,  70  L.  B.  A.  472,  electric  power  company  granted  right  of  eminent 
domain  has  no  power  of  eminent  domain  for  purpose  of  supplying 
power  for  manufacturing  purposes;  Ex  parte  Eair,  2S  Nev.  147,  80 
Pac  466,  upholding  Stat.  1B03,  p.  33,  imposiug  penalty  on  anyone 
working  more  than  eight  hours  a  day  in  any  mine  or  ore-reduetion  mill; 
New  York  Cement  Co.  v.  Consolidated  Cement  Co.,  I7S  N.  T.  176,  70 
N.  E.  453,  holding  part  of  canal  conveyed  nnder  Lajrs  1899,  p.  938,  c. 
469,  which  was  continued  in  nse  after  abandonment  of  balance  wai 
public  highway;  Corporation  Com.  v.  Atlantic  Coast  Line  B.  Co.  (Bail- 
road  Connection  Case),  137  N.  C.  15,  49  8.  E.  196,  upholding  Acts  1S99, 
pp.  291,  304,  §1  1,  21,  giving  corporation  commission  power  to  require 
railroad  to  make  reasonable  connection  witb  trains  of  other  roads; 
Hilton  Lumber  Co.  t.  Atlantic  Coast  Line  B.  Co.  (Bailroad  Discrimina- 
tion Case),  136  N.  C.  483,  48  S.  E.  814,  under  Laws  1899,  p.  301,  e. 
164,  g  13,  railroad  carrying  raw  muterials  to  factories  cannot  charge 
factory  which  agrees  to  ship  manufactured  product  over  same  road  less 
than  it  charges  factory  refusing  to  so  agree;  Webster  v.  State,  110  Tenn. 
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505,  S2  S.  W.  1S2,  apholding  act  proUbitiog  uls  of  liquor  wittiin  four  milea 
of  inatitutions  of  leainiiig,  tbongb  sales  by  manufacturers  in  whole- 
sale packages  exempted;  State  t.  'White  Biver  Power  Co.,  39  Wash. 
«67,  62  Pac  162,  2  L.  B.  A.  (N.  6.)  842,  taking  land  ^7  power  com- 
panj  which  has  no  power  to  enter  cities  is  taking  for  private  use; 
dissenting  opinionin  Wright  v.  Hart,  182  N.  Y.  350,  75  N.  E.  411, 
2  L.  B.  A.  (N.  8.)  83S,  majority  holding  void  Laws  1902,  p.  1249,  e. 
528,  making  sales  of  stock  of  goods  in  bulk  fraudulent  and  void  as  to 
creditors  nnlees  certain  eonditiona  complied  with.  Bee  102  Am.  SL 
Bep.  819,  note, 

DiBtinguished  in  Looisville  etc.  B.  B.  Co.  t.  West  Coast  Naval  etc. 
Co.,  19S  V.  8.  500,  49  L.  1142,  2S  8up.  Ct.  745,  wharf  in  city  harbor 
tit  foot  of  public  street,  built  bj  railroad  for  purpose  of  facilitating 
transportation  of  through  freight,  is  not  public  whaif  of  which  shipper 
«an  demand  use^  on  payment  of  hire. 

S;L  6  (IZ,  43).  Begulation  of  compensation — Property  devoted 
to  public  use. 

Approved  in  Baritan  Elver  B.  E,  Co.  v.  Traction  Co.,  70  N.  J.  L. 
741,  58  Atl.  33S,  upholding  agreement  between  railroad  and  competitor 
that  during  limited  period  former  will  not  reduce  present  rates  unless 
required  by  law;  Jacquelin  v.  Erie  B.  B.  Co.,  69  N.  J.  Eq.  444,  445, 

61  Atl.  23,  denying  preliminary  injunction  to  prevent  diacontin nance 
of  railroad  station. 

Syl.  7  (IX,  49).    Propriety  of  legislative  interference  Is  for  legia- 

Distinguished  !n  Dobbins  t.  Los  Angeles,  195  U.  B.  235,  237,  49  L. 
175,  170,  25  Sup.  Ct.  IS,  holding  void  city  ordinance  narrowipg  limits 
within  which  gasworks  may  be  erected  so  as  to  include  property  pur- 
chased for  that  pnrpese,  where  change  not  ctemanded  by  publie  wel- 
fare; In  re  Smith,  143  Cal.  371,  77  Pac.  181,  holding  void  county  ordi- 
nance making  it  misdemeanor  to  maintain  gasworks  within  certain 
district  which  was  very  spareely  settled  and  no  house  existed  within 
three  hundred  yards  of  existing  gas  plant;  State  v.  Marble,  72  Ohio 
St.  33,  lOa  Am.  St.  Bep.  570,  73  N.  E.  1006,  70  L.  B.  A.  835,  upholding 
Act  of  1902,  regulating  practice  of  medicine,  as  applied  to  Christian 
Science,  is  valid  exercise  of  police  power. 

Syl.  8  (IX,  49).    Vested  rights  in  role  of  law. 

Approved  in  Cottonwood  Lumber  Co.  v.  Hardin,  7S  Ark.  9S,  92  8. 
W.  1120,  upholding  act  providing  that  unimproved,  nninclosed  lands 
deemed  in  possession  of  one  paying  taxes  for  seven  years  under  color 
of  title;  Eenneweg  v.  County  Commrs.  of  Allegany  Co.,  102  Md.  127, 

62  Atl.  252,  upholding  Acts  1904,  p.  870,  e.  S08,  §  105,  prescribing  time 
for   holding   primaries   by   different    parties. 

8yl.  9  (IX,  50).    Commerce — Begulation  of  warehouses. 
Approved  in  Olobe  Elevator  Co.  v.  Andrew,  144  Fed.  879,  Laws  Wis. 
Sp.  Sees.  1905,  p.  19,  e.  12,  relating  to  inspection  and  grading  of  grain 
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at  Superior  and  prohibiting  nki  aeeoiSng  to  ICnneMita  gnde^  !■  Tdd 
aa  to  interatate  eonuneree;  Orient  Ina.  Co.  v.  Northern  t^eifie  Bjr.  Co^ 
31  Mont.  SIO,  78  Pae.  103S,  under  <^t.  Code,  J  393,  mbd.  25,  eorpotatioa 
may  be  formed  for  irarehonaing  pioda  for  ehipment;  People  t.  Uiller, 
ITS  N.  T.  198,  204,  205,  70  N.  E.  478,  470,  where  entire  bnaineea  of 
domeatie  corporation  eonaiata  of  tranaportation  of  gooda  from  ootaida 
atatea  into  state  and  viea  veraa,  ia  not  anbjeet  to  franehiae  tax. 
Distinguished  ia  Hart  ▼.  State,  100  ltd.  808,  012,  <0  AtL  4S1,  462, 
'  Acts  1904,  p.  186,  e.  109,  reqniring  carriers  to  proTide  separate  eoaefaea 
for  whitea  and  ttegnet  and  "■■^■"g  it  offenoe  for  paaMnger  to  nfusa 
to  oeetxpf  ear  assigaed,  ia  vrid  aa  to  inteiBtata  psMengeia, 

ByL  13  (DC,  65).    Seopa  of  gnarantjr  in  fourteenth  amendmeDL 
Apprarad  in  Citf  of  lola  ▼.  Bimbamn,  71  Ean.  603,  81  Pac  199, 
den.  St.  1901,  |  S501,  pionding  for  recoTery  of  damagfa  againat  eitiea 
on  Meount  of  aeta  of  mobs,  applies  to  all  bodily  injuries. 

(IZ,  21.)  UiseellaneonB.  Cited  in  Ex  parte  Berger,  193  Mo.  27,  M> 
a.  W.  761,  3  L.  B.  A.  (N.  S.)  S30,  upboldiag  Bev.  St.  1899,  |  2358, 
mating  it  misdemeanor  to  reeeira  greater  interest  than  two  per  cast 


94  U.  S.  156164,  24  L.  94,  CHtCAOO  ETC.  B.  fi.  CO.  ▼.  IOWA. 

S7L  B  (IX,  67).    Commeree^— Stata  railroad  rate  regulation. 

DUtingmsbed  in  Bart  t.  State,  lOO  Ud.  608,  61S,  60  AtL  461,  462, 
Aete  1904,  p.  186,  e.  109,  requiring  carriers  to  proride  separate  coacbea 
(or  whitea  and  negroes  and  making  it  offense  for  passenger  to  rcfoae  to 
oeenp7  ear  assigned,  is  roid  sa  to  interatate  paaaeugers. 

B7I.  7  (IX,  58).  Gassilleation  of  railroads— tTniformitjr. 
Approved  in  Honston  etc.  B.  Co.  ▼.  Storey,  149  Fed.  9M,  Tezae 
railroad  eommission,  under  statute,  may  fix  different  ratee  for  different 
earners;  Lacy  v.  Armour  Packing  Co.,  134  H.  C.  578,  47  8.  E.  55, 
upholding  Laws  1903,  p.  339,  g  S6,  imposing  license  tax  on  paeking- 
. bouses;  Cincinnati  St.  By.  Co.  t.  Horatman,  72  Ohio  St.  109,  73  N.  B. 
1078,  upholding  amendatory  act  of  April  22,  1896,  known  as  Bo^er'a 
Law;  State  v.  Fraternal  Knights,  35  Wash.  845,  77  Pae.  503,  upholding 
Laws  1901,  p.  363,  e.  174,  f  12,  requiring  subsequently  formed  fraternal 
insurance  societies  to  adopt  mortnary  assessment  ratea  not  lower 
than  Fraternal  Congress  Uortality  Table, 

94  IT.  a  164-178,  24  L.  97,  PEIK  T.  NOBTEWESTEBN  B.  B.  CO. 
SyL  4  (IX,  59).    Commerce — State  Tate  regulation. 
Distinguished  in  Hart  t.  State,  100  Ud.  60S,  612,  60  Atl.  461,  482, 
Acts  1B04,  p.  18S,  o.  109,  requiring  carriers  to  provide  eeparate  coaches 
for  whitea  and  negroea  and  making  ft  ofFenae  for  passenger  to  refuse 
to  occupy  ear  assigned,  ia  void  as  to  interstate  passengers. 
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87I.  S  (IZ,  01),    BeoaoiubleiieH  of  rates  is  for  legislature. 

Approved  in  Bnrit&n  Bir.  B.  B.  Co.  v.  UiddleMx  etc.  Co.,  TO  N.  J. 
Ii.  714,  S8  AU.  336,  upholding  agreement  between  lailroad  and  com- 
petitor that  dnring  limited  period  former  will  not  reduce  present 
ratei  nnlew  required  t^  law. 

«4  a  a  181-187,  24  L.  102,  8T0NB  ▼.  WffiCONSIN. 

Byh  8  (IX,  66).    Following  gtate  statntory  constmction. 

Approved  in  diwenting  opinion  in  Jamea  v.  Qraj,  131  Fed.  414,  6S 
C.  C.  A.  3S9,  majority  holding  loan  by  wife  to  hnabaud  from  separate 
Mtate  is  provable  against  bia  bankmpt  eiUte,  irrespective  of  its  en- 
forceabjlify  under  state  law. 

M  IT.  B.  187-202,  24  Ii.  34,  DUNBAB  v.  MYBBa 

ByL  2  (IX,  66).    Patents — Sufficiency  of  disclaimer. 

Approved  in  Sample  v.  American  Soda  Fountain  Co.,  134  Fed.  403, 
diaelaimsr  may  be  filed  in  patent  office  dnring  pendency  of  infringe- 
ment suit  though  case  has  been  heard  on  appeal. 

Syl.  5  (IZ,  66).    Ifatters  disclaimed  no  part  of  invention. 

Approved  in  Ifanbattan  etc.  Constr.  Co.  v,  Helios-Upton  Co.,  I3S 
Ted.  802,  eonstraing  Baker  patent  No.  684,310,  for  regulator  for  are- 
lamp  circuit. 

8yL  10  (JX,  66).    stents— Substitution  of  materials. 

Approved  in  Sloan  Filter  Co.  v.  Portland  Oold  Uin.  Co.,  139  Fed. 
26,  holding  void  Sloan  patent  No.  587,874,  tor  barrel  filter  tor  use  in 
filtration  of  precious  metal  ■□Intiona. 

8yl.  18  (IX,  67).    Patents— Addition  of  equivalents. 

Approved  In  Bullock  Slee.  Ufg.  Co.  v.  General  Elee.  Co.,  140  Fed. 
419,  holding  Beist  patent  No.  508,037,  for  improvement  in  armature 
eores,  void  for  want  of  invention;  American  Carriage  Co.  v.  Wyeth, 
130  Fed.  302,  holding  void  Wyeth  patent  No.  100,381,  for  sleigh- 
nuuer  for  wheeled  vehiele. 

M  n.  8.  207-214,  21  L.  112,  ATLANTIC  DELAINE  CO.  v.  JAUE3. 

SyL  I  (IZ,  68).    Cancellation  of  instruments — Fraud  and  injury. 

Approved  in  Fowler  ▼.  Fowler,  135  Fed.  410,  holding  evidence  In- 
■officient  to  show  complainant,  in  *nit  to  set  aside  deed  of  her  interest 
in  brother's  estate,  induced  to  execute  deed  by  frandnlent  represeota- 
tions;  Bnsh  v.  Preaeott  etc.  By,  Co.,  70  Ark.  GDI,  89  8.  W.  88,  fact 
th«t  party  fraudulently  indneed  to  compromise  cause  of  action  might 
obtain  relief  by  motion  to  reinstate  action  does  not  bar  suit  to  eaneel 
compromise;  Seymonr  Water  Co.  v.  Seymour,  163  Ind.  129,  70  N.  E. 
£17,  refusing  to  eaneel  contract  between  city  and  water  company, 
whereby  latter  agreed  to  fnmish  certain  pressure  for  fire  protection 
and  furnish  water  for  domestic  uses,  for  noncompliance  with  terms; 
Lynch  T.  United  SUtes,  13  Okl.  14S,  73  Pac  1007,  United  States  ean- 
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not  me  to  cancel  patent  obtained  by  bribery  and  perjury  aolelj  (or 
benefit  of  tbird  party;  Jobneon  v.  Snanke,  128  Wis.  73,  107  N.  W. 
482,  5  L.  B.  A.  (N.  S.)  1048,  refusing  to  cancel  note  or  enjoin  it* 
transfer  where  it  waa  given  for  pnrchase  of  horae,  whieh  purebaaa  waa 
induced  by  fraud. 

B4  U.  S.  S14-219,  24  L.  US,  UNITED  STATES  v.  SMITH. 

SyL  S  {IX,  69).    Oovemment'i  liability  on  coDtraeta. 

Approved  in  Honntain  Copper  Co.  t.  United  Statu,  148  Fed.  BES, 
refusing  to  enjoin  operation  of  Bmelter  at  Buit  of  government  which 
owned  neighboring  land  unfit  for  enltiration  and  aparBcly  wooded. 

Syl.  3  (IX,  69).    GoncIoBiveness  of  conrt  of  elaima  findings. 

Approved  in  District  of  Colnmbift  v.  Barnea,  IS7  U.  S.  ISO,  49  L. 
700,  25  Sup.  Ct.  401,  following  rule. 

94  U.  8.  225-238,  24  L.  72,  CAMMBYBE  v.  NEWTON. 

Syl.  2  (IZ,  71).    Assignment  of  invention  before  patent. 

Approved  in  In  re  Dann,  129  Fed.  497,  bankrupt's  incorporeal  In- 
terest in  invention  pending  application  for  patent  do«a  not  paas  to 
trustee  under  Bnnkr.  Act,  |  70n,  eL  6. 

Syl.  7  (IZ,  71).    Infringement  by  government  agent. 

Approved  in  dissenting  opinion  in  International  Postal  Snpply  Co. 
▼.  Bruce,  191  U.  8.  60S,  4B  L.  1138,  24  Snp.  Ct.  820,  majority  holding 
patentee  far  improvementa  in  atamp-canceltng  machine  cannot  enjoin 
nse  by  postmaater  of  infringing  machines  of  which  United  States  i* 
lessee,  during  term  of  lease.    See  108  Am.  St.  Bep.  836,  note. 

94  U.  8.  23S-245,  24  L.  118,  INUAN  STBAMSHIF  CO.  v.  TINKBB. 

Syl.  1  (IX,  71).    Commerce — 8t&te  tonnage  tax  void. 

Approved  in  Way  v.  New  Jersey  Steamboat  Co.,  133  Fed.  191,  192, 
holding  void  Laws  N.  T.  1897,  p.  701,  g  63,  compelling  master,  owner 
or  consignee  of  vessel  entering  port  to  pay  for  services  of  harbor- 
master certain  sum  per  ton  per  annum  based  on'registered  tonnage. 

S4   U.    8.    246-24S,    24    L.    122,   FOSTER    v.    MASTER    ETC.    NEW 
ORLEANS. 

8yl.  1  (IX,  72).    Commerce — State  law — Snrvey  of  hatcbea. 

Approved  in  Territory  v.  Denver  etc.  B.  B.  Co.,  12  N.  H.  434,  78 
Pac.  76,  upholding  act  of  1901,  prohibiting  exportation  of  uninspected 
hides. 
94  U.  8.  258-260,  24  L.  153,  UNITED  STATES  v.  YOUNQ. 

Syl.  4  (IX,  7S).    Certiorari  as  auxiliary  process. 

Approved  in  Whitney  v.  Dick,  202  U.  S.  139,  50  L.  966,  26  Bap.  Ct 
684,  circuit  court  of  appeals  cannot  issue  certiorari  aa  original  pro- 
}  revien  eonvietion  in  inferior  federal  court. 
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B7I.  1  (IZ,  79).    Ststutea — Legialatlva  joDmali  ahowiog  passage. 

Approved  in  Callison  t.  Brake,  ISS  Fed.  200,  63  C.  C.  A.  3S4,  up- 
holding Laws  1899,  p.  114,  e,  4722,  relating  to  damages  recoveraUs 
for  WTongfnl  death  of  minor  child. 

Byh  8  (IX,  7$).    Passage  of  statutu. 

Approved  in  Bray  v.  Williams,  137  N.  C.  390,  49  8.  B.  888,  fact 
that  defendant  in  action  to  recover  penalty  for  failure  to  record 
licenses  procared  passage  of  statute  releasing  him  from  penalties  on 
agreement  that  plaintiff  in  action  shoald  have.no  time  to  oppose  it, 
does  net  estop  defendant  from  pleading  statute  in  defense. 

Syl.  4  (IX,  78).    Following  state  etatutory  construction. 

Dietlnguisbed  in  Great  Southern  ete.  Hotel  Co.  v,  Jones,  193  U. 
S.  548,  48  L.  T86,  24  Sup.  Ct.  576,  upholding  Ohio  Bev.  St.,  |S  3184- 
31S5a,  giving  lien  on  property  of  owner  to  eubcontractors,  laborer* 
and  those  fomishing  materials  for  ass  by  contractor  in  executing 
contract. 

Syl.  C  (IX,  78).    Statatee— Evidence  of  existeoee. 

Approved  in  Bogers  v.  State,  72  Ark.  S87,  82  8.  W.  170,  holding 
void  anti-gambling  act  of  1901,  as  not  having  been  paseed  aecording 
to  constitution. 

SyL  7  (IX,  77).    AU  bound  to  know  law. 

Approved  in  Bauer  v.  Qillett,  20  Colo.  App.  87],  78  Pae.  1070,  under 
Hill*'  Ann.  St.,  §  4403,  eubd.  6,  relating  to  town  bonds  for  water- 
works, bonds  issued  under  ordinance  which  did  not  provide  for  levy 
are  void  in  hand*  of  bona  fide  purchaser  irreepective  of  recitals  as 
a  eompliance  with  taw. 


SyL  1  (IX,  78).    County  bonds — Law  in  force  at  iaauance. 

Approved  in  dissenting  opinion  in  Wright  v.  East  Biveraide  Irr. 
Diet.,  138  Fed.  324,  majority  holding  where  irrigation  district  l>onds 
issued  under  Cal.  St.  1887,  p.  35,  had  lithographed  name  of  their 
secretary  attached  to  coupons  and  name  of  his  succeasor  signed  to 
bonds  when  delivered,  but  lithographed  signature  of  preceding  secre- 
tary to  coupons  not  ehanged,  bonds  were  void. 

ByL  3  (IX,  78).    When  nonsuit  warranted. 

Approved  in  American  etc.  Plate  Co.  v.  Pittsburgh  ete.  B.  Co., 
143  Fed.  705,  holding  railroad  not  liable  to  owner  of  property  burned 
where  one  of  it*  trains  ran  between  fire  and  place  where  firemen  were 
preparing  to  run  hose;  Bank  of  Haveloek  v.  Western  Union  TeL  Co., 
141  Fed.  527,  upholding  direction  of  verdict  in'  action  for  damages 
tat  trsnsmission  of  anauthorised  telegram,  where  evidence  iosoffl* 
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eient,  thoagh  gronndi  os  whieh  verdict  direetad  wars  mtanable; 
Swift  ▼.  JohoMS,  136  Fed,  87S,  where  f ether  etandoned  fftmilj  and 
coDtribnted  nothing  to  enpport,  end  eon  eontribntsd  aemiDg  to 
mother,  father  cannot  reeover  anbatantia]  damagea  for  death  ol  eon; 
Bnabj  v.  Anderaon  ete.  Power  Co.,  ISO  Fed.  158,  89  C.  C.  A.  1S4, 
aph  aiding  direction  of  Terdiet  in  aetion  bjr  aerrant  for  injnriea, 
where  relation  of  maatet  and  eervant  not  ihown;  Boeaaler  etc  Co.  v. 
Peteraon,  lU  Fed.  7S1,  ST  C.  C.  A.  8B8,  applying  role  is  aetian  bj 
aervant  for  Injnriea  niatained  while  ilaeking  lime;  Paeite  Lomber 
Co.  T.  UoBat,  lU  Fed.  838,  07  C.  C.  A.  442,  npholding  diroetion  of 
Terdiet  for  defendant  in  aetion  tor  breach  of  contract  made  b^  da- 
fendant'a  agent  in  giving  order  of  Inmber  at  exorbitant  price,  object 
of  which  waa  to  franditlently  compel  defendant  to  p*7  debt  of  hia 
aaaignor  Is  boaineea;  Oibion  y.  Canadiui  PaeiAc  NaT,  Co.,  I  Alaaka, 
414,  holding  longahoreman  injured  while  unloading  Teaael  not 
ceutributoriljr  negligent  beeanaa  he  ksew  appUnscea  were  defeeUre 
is  manner  in  which  naed;  Elelbeek  t.  Chicago  ate.  B.  Ca.,  TO 
Neb.  970,  S7  N.  W.  761,  npholding  Tcrdict  for  defendant  in  Ktion 
tor  coUiaion  at  eroaaing  where  defendant 'a  witncaaea  heard  wbiatle 
and  plaintiffa  teati£ed  thej  did  not  hear  it;  Chicago  etc.  Bj.  Co,  t. 
Sporer,  OS  Neb.  13,  M  N.  W,  W4,  holding  cTidanea  did  not  eon- 
elnuTSly  ehow  that  whiatle  not  blown  at  eroaaing;  Qnnn  t.  Union  B. 
B.  Co.,  27  B.  L  820,  02  AtL  120,  npholding  Can.  Lawa  1SB6,  c  £31, 
I  II,  aothoriEing  inpreme  court  to  direct  verdict  without  fnrther 
trial  b7  jury;  Hehir  v.  Bhoda  Inland  Co.,  28  B,  I.  S2,  58  AtL  247, 
qiplying  rule  In  action  for  negligence;  disicntlng  opinion  is  Savea* 
port  v.  Southers  B7.  Co.,  IBS  Fed.  M8,  08  C.  C.  A.  444,  arguendo. 

Bjrl.  5  (IZ,  80).    Boada — f^ircbaasr  from  bona  Ada  pnrchaaer. 

Approved  In  Board  of  Commra.  t.  Tollman,  145  Fed.  703,  where 
railroad  acquired  count;  aid  bonds  prior  to  atate  deciaion  eonatming 
eonatitutional  proviaion,  whieh  bond  etatnte  violated,  ita  aaugneei 
puTchating  after  deeiaion  are  bona  tide  pnrchaaera. 

M  U.  B.  t8S-2»,  24  H  103,  FCIiLEB  v.  YEVTZER. 

87L  1  (IZ,  81).    PaUnta— Claim  for  result 

Approved  in  Uanhattan  ete.  Co.  v.  Eelioa-TJpton  Co.,  185  Fed.  788, 
holding  void  Baker  patont  No,  084,105,  for  method  ot  regulating 
electric  ennenL 

BjL  0  (IZ,  82).  Patante — Combination  of  old  elementj — ^Infringe- 
ment. 

Approved  in  Imperial  Bottle  Cap.  etc.  Co.  v,  CroTra  Cork  ets.  Co., 
139  Fed.  323,  holding  Painter  patent  No.  408,258,  for  bottlo-atopper, 
sat  infringed  bj  device  of  Abbott  patent  No.  704,107. 


sdbvGoOgIc 


HotM  on  n.  a.  Beporta.  M  V.  B.  308-US 


S7I.  1  (IX,  83).    Tax  Bale  of  exempt  propertj  void. 

Approved  in  Lkncy  v.  Boetoo,  ise  Maai.  132,  71  N.  E.  8H,  where 
p&rt  of  tract  taken  lor  laflroad,  another  part  tor  highway  and  re- 
mainder left  to  owner,  Mle  of  whole  tract  for  lingle  undivided  tax 
on  whole  tract  ia  void. 

Bjl.  t  (IZ,  B3).    Forfeiture  of  pririlegei,  how  raised. 

Approved  in  Newport  Neva  «te.  By,  etc.  Co,  t.  Hamptoo  Boadi  B7. 
■ete.  Co.,  loe  Ta.  807, 47  6.  E.  843,  failure  to  complete  itreet  railwajr  line 
within  time  limited  cannot  be  taken  advantage  of  in  aetioo  by  com- 
petitor to  enjoin  conitmetion  of  line. 

94  tJ.  S.  315-321,  24  L.  ISZ,  UNITED  STATES  t.  TOX. 
67I.  2  (DC,  S4].  Law  governing  diapaaitioD  of  realty. 
Approved  in  Kane  v.  Laekman,  131  Fed.  OlS,  refasing  ipeclfle  per- 
formanCB  of  contract  for  parehaee  of  eowi  in  exchange  for  farm;  Hall 
V.  Qabbert,  213  HI.  215,  72  N.  E.  808,  right  of  hiatard  to  inherit  pn>p- 
«rt7  in  niinoia  ia  governed  eolelj  by  lawi  thereof;  Saeeessian  of 
Haaling,  114  La.  290,  38  80.  174,  validity  of  will  made  in  Loaiaiana 
by  eltiaen  of  Loniiiana  beqneathiog  realty  aituated  in  Misiisiippi 
moat  be  teited  by  laws  of  Uissifaippi;  Moan  v.  Moen,  10  8,  D.  214, 
92  N.  W.  14,  where  prior  to  taking  effect  of  Comp.  Lawa,  %  3403,  non- 
reaident  alien  acknowledged  in  writing  paternity  of  baatard,  on  hla 
death  after  enactment  of  |  3103,  child  inherited  hii  realty  in  South 
Dakota. 

«4  tr.  S.  324-342,  24  L.  224,  BABNET  v.  KEOEUS. 

Syl.  S  (IX,  87).    Biparian  owner  takea  accretiona. 

Approved  in  HcBride  v.  Steinweden,  72  Kan.  513,  83  Pae.  828, 
where  Misaisaippi  river  ia  part  of  boundary  between  Kansaa  and 
Miaaouri  and  course  of  river  is  changed  by  accretion,  center  of  main 
channel  continues  to  be  boundary, 

Syl.  7  (I^  87).    State  law  govema  title  to  tide  landa. 

Approved  in  Frank  t.  Ooddin,  193  Mo.  394,  91  8.  W.  1058,  riparian 
«wner  of  land  in  Uissouri  owns  only  to  low-water  mark;  Franxini  v. 
Layland,  120  Wia.  82,  97  N,  W.  503,  unsurveyed  islands  in  navigable 
river  pass  with  conveyance  of  aurveyed  laud  to  which  they  are  ap- 
purtenant, 

SyL  8  (IX,  88).    Land  grant  bordering  on  river. 

Approved  in  diaaenting  opinion  in  Kueeland  v.  Sorter,  40  Wash. 
474,  82  Fac  613,  1  L.  B.  A.  (N.  a)  745,  majority  holding  where  tide 
lauds  within  limita  of  railroad  grant  ideutiflsd  and  surveyed  prior 
to  admiaaion  of  atete  railroad  entitled  to  land  under  stats  conatitu- 
tional  provlsiou  disclaiming  title  to  patented  tide  landa,  though  patent 
tesued  after  constitution. 
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87I.  10  (E^  89).    Street  bordering  on  rivei^AceeM. 

Approved  in  Conradt  v.  Miller,  2  Alaaka,  436,  granting  injunction 
to  prevent  building  of  wharroB  hj  private  persoaa  on  navigable 
■tream  in  front  of  plaintiff's  property;  Brown  v.  Eleetrie  Co.,  13S 
N.  C.  £38,  107  Am.  St.  Bep.  554,  51  S.  E.  S4,  69  L.  B.  A.  631,  electric 
light  company  granted  ligbt  to  erect  poles  in  itreets  cannot  cut  dowft 
treee  on  edge  of  lidewalks  withoat  compensating  abntting  owners. 

87I.  11  (IZ,  8S).    Oraat  of  right  of  way  over  street. 

Approved  in  Wbittaker  ▼.  Atlanta  etc  B.  Co.,  143  Fed,  B85,  osder 
Qa.  Civ.  Code,  f  2167,  lot  owner  cannot  enjoin  eonstnietion  of  rail- 
road along  street,  approved  by  council,  on  gronnd  that  change  of  grad» 
will  injure  loL 

Syl.  IS  (IX,  DO).    Authorising  building  on  street. 

Approved  in  Conradt  t.  Uiller,  2  Alaska,  436,  granting  Iiijnnetlott 
to  prevent  building  of  wharves  by  private  persons  on  navigablv 
stream  in  front  of  plaintiff's  property. 

Syl.  14  (IZ,  91).    Authorizing  packet  depot — Navigable  waters. 

Approved  in  Unhlker  v.  New  Tork  etc.  B.  B.  Co.,  197  U.  8.  567,  4» 
L.  876,  25  Snp.  Ct.  522,  owner  of  realty  abutting  on  city  street  who- 
has  contract  right  to  easement  of  light  and  air  may  enjoin  change- 
front  surface  to  elevated  railroad  made  under  statutory  eomraand; 
UcAlpine  v.  Chicago  etc.  By.  Co.,  S8  Kan.  212,  75  Pae.  75,  64  L.  IL 
A.  85,  arguendo. 

94  U.  S.  343-347,  24  L.  229,  FIBST  NAT.  BANK  v.  WHITMAN. 

8yL  1  (IX,  91).     Action  by  payee  of  check  against  bank. 

Approved  in  dissenting  opinion  in  Burton  v.  United  States,  19S 
U.  8.  309,  49  I..  4B1,  25  Sup.  Ct.  213,  majority  holding  indictment 
charging  receipt  of  check  at  St.  Louis  and  alleging  payment  thereon 
there  not  supported  by  evidence  of  receipt  of  SL  Louis  cheek  ia 
Washington,  deposited  in  local  bank,  and  paid  at  Bt.  Louis,  where 
amount  thereof  immediately  on  deposit,  credited  by  'Washington  bank 
to  defendant;  Guthrie  Nat.  Bank  v.  OiU,  6  Okl.  563,  54  Pac  435,. 
where  depositor  makes  draft  on  his  bank  and  then  makes  assignment 
for  creditors,  refusal  of  payment  of  draft  when  presented  after  as- 
signment does  not  give  right  of  action  against  drawee. 

Distinguished  in  Bank  of  Indian  Territory  v.  First  Nat.  Bank,  10» 
Mo.  App.  671,  S3  S.  W.  537,  payment  of  draft  by  drawee  estope  bint 
from  showing  that  he  was  mistaken  in  supposing  he  had  money  Ik 
his  hands  to  pay  it. 

Syl.  3  (IX,  92).    Certification  of  cheek  discharges  drawer. 

Approved  in  Nobte  v.  Dougbten,  72  Kan.  354,  83  Pac.  1054,  de- 
termining lack  of  diligence  where  substituted  cheek  sent  throngb 
clearing-house  on  day  after  its  receipt. 
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S7I.  4  (IX,  92).    Forgeiy  of  check — Settlement  of  seeeimta. 

Approved  in  WMteni  Union  Tel.  Co.  v.  Bi-UetRllic  Bank,  17  Colo. 
App.  233,  68  pRC.  116,  where  twnk  pbid  cheek  on  face  of  iudorBeineDt, 
which  was  made  to  "Daley,"  while  check  was  payable  to  Daily, 
bank  ie  liable. 

Syl.  S  (IX,  93).    Payment  of  check — Unauthorized  Indoreement, 

Approved  is  ICerchauta'  Bank  ▼.  Pmdential  Idi.  Co.,  110  Mo.  App. 
66,  S4  S.  W,  102,  Indoraamant  of  payee's  name  on  cheek  without 
authority  ereatea  no  privity  of  contract  between  drawer  and  drawee. 

B4  U.  S.  84B-350,  24  L.  194,  EX  PASTE  FLIPPIN. 
8yl.  1  (IX,  93).    Juriadictlon  continnea  till  catiafactioB. 
Cited  in  King  t.  Davla,  1ST  Fed.  233,  arguendo. 
ByL  3  (IX,  93).    Uandamot  to  control  decision. 
See  98  Am.  St.  Bep.  892,  note. 

94  tr.  a  SSl-371,  24  li.  195,  CBOMWELL  ▼.  SAC  COUNTY. 

Syl  1  (IX,  93).    Judgment  aa  bar. 

Approved  in  Fayerweather  v.  Bitch,  195  U.  S.  300,  49  L.  210,  25  Sup. 
Ct.  58,  holding  validity  of  releaaei  rea  adjudicata  where  decree  could 
not  have  been  rendered  without  upholding  releaaei;  Bredin  v.  National 
Uetal  etc.  Co.,  147  Fed.  743,  interlocutory  decree  in  infringement  suit 
ig  conclusive  in  snbaequent  tuit  where  it  has  ripened  into  final  decree; 
United  Statoe  Faatener  Co.  r.  Bradley,  143  Fed.  S30,  decree  of  dis- 
misaal  for  failure  to  proeecute  ia  not  rea  adjudicata;  Bebinson  v. 
American  Car  ate.  Co.,  142  Fed.  172,  decree  in  infriogement  suit  eub- 
mitted  on  pleadings  lustaining  sufficiency  of  answer  denying  plaintiff 
was  inventor  of  device  bars  second  suit  for  infringement;  Westing- 
house  etc  Co.  T.  Eansaa  City  So.  By.  Co.,  137  Fed.  31,  upholding 
joinder  of  cause  of  action  on  mechanic's  lien  with  cause  of  action  on 
equitable  preference;  Groton  Bridge  etc.  Co.  v.  Clark  etc.  Brick  Co., 
136  Fed.  34,  68  C.  C.  A.  577,  where,  in  action  on  contract,  defendant 
answera  and  count erclaims  for  damages  for  breach  by  plaintiff,  and 
faila  to  appear  at  trial,  judgment  bars  subsequent  suit  on  same  facts 
set  np  in  counterclaim;  Gordon  v.  Ware  Nat.  Bank,  132  Fed.  449,  67 
Ii.  B.  A.  550,  65  C.  C.  A.  5 SO,  judgment  foreclosing  pledge  of  life 
insurance  policy  bars  admioietrator  from  claiming  proceeds;  Allen 
V.  aty  of  Davenport,  132  Fed.  221,  6S  C.  C.  A.  641,  where  in  suit 
by  property  owners  street-paving  contract  declared  void  and  enforce- 
ment of  aasesament  enjoined,  judgment  barred  suit  by  city  to  enforce 
lien  on  qnantum  meruit  under  curative  statate;  Third  Nat.  Bank  v. 
Atlantic  City,  130  Fed.  754,  65  C.  C.  A.  177,  applying  rule  where  bill 
'  to  establish  right  to  fund  setting  out  grounds  of  right  was  taken  pro 
confesso  and  decree  rendered  thereon;  Eoehler  v.  Holt  Manufacturing 
Co.,  146  Cal.  337,  80  Pac.  74,  decree  in  action  for  monthly  dues 
under  order  by  third  person  that  order  had  been  revoked  is  res 
adjudicata  in  suit  for  other  installments;  Allia  v.  Hall,  76  Coun.  328, 
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S6  Atl.  610,  where  by  mntnal  miHtaka  mortgage  ^d  not  except  from 
covenaot  against  encambrauceB  principal  of  prior  mortgage,  and  mort- 
gagee recovered  for  breach  of  eovenaiit,  'mortgagor  could,  after  de- 
elBioQ  deuTing  eroas-complaint  for  reformation  on  ground  of  lachei, 
restrain  enforcement  of  judgment;  Stethem  t.  Skinner,  11  Idaho,  379, 
82  Pac.  452,  where  water  decree  ia  clear  as  to  stream  from  which 
distribution  should  be  made,  water-master  cannot  examine  findings 
for  directions;  Cannon  v.  Castleman,  162  Ind.  8,  69  N.  E.  456,  where 
one  sued  on  contract  purposelj-  omits  to  set  np  defense  of  fraud  in 
obtaining  contract,  judgment  against  him  is  res  adjndieata  in  suit  for 
relief  against  such  jndgment  on  ground  of  fraud  in  contract;  Defrtes 
T.  McMeans,  121  Iowa,  541,  97  N.  W.  65,  judgment  that  laod  contracts 
not  asseBsable  for  particular  year  estops  defendant  from  claiming 
they  were  assewable  for  subsequent  year;  Loekhart  v.  Leeds,  18  N. 
H.  162,  76  Pac.  314,  judgment  for  defendant  on  bill  to  declare 
raining  location  void  for  fraud  and  violation  of  agreement  to  locate 
for  plaintiff  bars  suit  to  have  property  declared  held  In  trust  for 
plaintiff;  Board  of  County  Commrs.  v.  Cross,  12  N.  M.  7S,  73  Pac 
617,  judgment  after  sustaining  demurrer  where  complaint  not  amended 
and  in  determination  of  which  material  issues  of  suit  decided  is  bar 
to  new  action;  Pakas  v.  HoUingshead,  184  N.  Y.  217,  112  Am.  SL 
Bep.  606,  7*7  N.  E.  42,  3  L.  B.  A.  (N.  S.)  1042,  where  goods  are  de- 
liverable and  payable  in  installments,  judgment  for  damages  for  non- 
delivery of  part  of  goods  bars  action  for  failure  to  deliver  balance; 
BidweU  v.  Bidwell,  139  N.  C.  411,  52  S.  E.  58,  2  L.  B.  A.  (N.  S.)  324, 
where,  after  defendant  obtained  divorce  in  North  Dakota  in  which 
plaintiff  appeared,  latter  sued  in  Uasaaehusetts  and  divorce  denied 
on  ground  of  validity  of  first  divorce,  Hassaebusetts  decree  is  binding 
in  maintenance  suit;  Territory  v,  Hopkins,  9  Okl.  150,  S9  Fac.  981, 
applying  rule  where  decree  upheld  county  bonds;  Bandall  v.  Carpenter, 
25  S.  L  642,  57  Atl.  S66,  flndiog  in  suit  for  agreed  compensation  for 
■ervices  that  services  not  rendered  is  conclusive  in  action  on  quantum 
meruit;  Uemphis  City  Bank  v.  Smith,  110  Tenn.  360,  75  8.  W.  J071; 
judgment  for  bank  in  action  against  indorser,  in  which  cross-bill,  tiT 
which  pledgor  of  security  joined,  to  recover  usury,  is  res  adjudicata 
assumpsit  for  conversion  of  pledge;  W.  C.  Belcher  Land  Mtg.  Co.  v. 
Norris,  34  Tex.  Civ.  113,  78  S.  W.  392,  jndgment  in  action  by  land 
owner  to  cancel  mortgage  on  ground  that  mortgagee  knew  mortgagor 
was  not  owner,  upholding  mortgage,  conclodes  owner  on  foreclosure 
where  he  pleads  ueury;  Beatst  v.  Putnam  Hin.  Co.,  28  Utah,  20O,  lOT 
Am.  St.  Bep.  698,  77  Pac,  758,  66  L.  B.  A.  784,  decree  in  suit  by  stock- 
holders to  cancel  conveyance  of  corporation's  property  for  fraud  con- 
cludes other  stockholders  in  subsequent  suit  for  same  purpose  baaed  oh 
same  facts;  State  v.  Mortensen,  27  Utah,  44,  74  Pac.  351,  denying  re- 
hearing In  criminal  case  where  question  of  misconduct  of  jury  de- 
termined on  prior  appeals;  Compton  v.  Seattle,  38  Wash.  525,  80  Pac 
760,  applying  rule  to  condemnation  proceedings;  Davis  r.  Schmidt,  126 
Wis,  469,  110  Am.  St.  Rep.  938,  106  N.  W.  122,  judgment  for  interest 
on  note  binds  party  against  whom  rendered  in  subsequent  action  M 
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Bota  itaelf  ia  which  aams  matter*  are  In  iraae;  Pereles  y.  Oroas,  129 
Wis.  132,  110  Am.  St.  Bep.  901,  105  N.  W.  2£2,  applying  mis  in  suit 
bf  mortgageefl  to  eUim  pioeeeds  ot  damage!  recovered  b;  lot  owner 
for  injartea  to  land. 

B;l.  2  (IX,  96).    Judgment  bar  only  as  to  matters  in  issae. 

Approved  in  Ex  parte  Ow  Oaen,  148  Fed.  027,  where  on  return  of 
Gbineae  hia  claim  that  he  waa  merchant  not  investigated  by  immigra- 
tion officials,  but  he  was  deported  because  ot  former  itatus  as  un- 
registered laborer,  decision  not  conclusive  against  right  to  enter  as 
merchant;  Delaware  etc,  B.  Co.  v.  Kutter,  147  Fed.  SS,  where  in  action 
for  money  due  on  contract  only  defense  pleaded  was  breach  of  con- 
tract, jadgment  therein  does  not  bar  action  for  wrongful  termination 
of  contract;  Laonard  v.  Simplex  ete.  Heating  Co.,  14S  Fed.  046,  wher* 
bill  in  infriDgement  alleged  that  defendant  claimed  right  to  make  in- 
fringing article!  by  virtue  of  another  patent  and  that  same  was  void, 
but  defendant  did  not  sat  op  patent  as  defense,  decree  for  complainant 
not  bar  to  anit  tor  infringement  of  second  patent;  Harrison  v.  Reming- 
ton Paper  Co.,  140  Fed.  401,  denial  of  motion  for  execution  against 
■toekholder  on  judgment  against  corporation  in  which  defense  of 
prior  aeUon  under  Kan.  Gen.  St.  168S,  §|  1200,  1204,  waa  pleaded, 
does  not  estop  plaintiff  from  litigating  issues  in  action  between  same 
parties  nnder  |g  1200,  1204;  In  re  I>rumgoole,  140  Fed.  SOO,  order  ot 
referee  directing  trnstea  to  return  to  purchaser  ot  goods  sold  by  trus- 
tee part  of  purchase  money  on  account  ot  shortage  in  quantity,  where 
DO  defense  made,  does  not  bind  trustee  when  much  larger  claim  filed 
involving  other  pacliages;  United  States  Min.  Co.  v.  Lawson,  134 
Fed.  770,  07  C.  C.  A.  S87,  iaauanee  ot  patent  to  owner  ot  one  of  two 
overlapping  claims  does  not  estop  owner  ot  other  claim  from  asserting 
priority  in  controversy  respecting  extralateral  rights  not  involved  in 
patent  proceedings;  Oman  v.  Bedford  ate.  Stone  Co.,  134  Fed.  69,  67 
C.  C.  A.  100,  affirming  Bedford  ete.  Stone  Co.  v.  Oman,  134  Fad.  453, 
holding  decree  in  favor  ot  right  of  individual  to  car  service  over  side- 
track operated  by  earriar  not  res  adjudieata  in  subsequent  suit  after 
sale  of  track  to  private  party  who  waa  party  to  former  suit;  Baukin 
V.  City  of  Big  Bapids,  133  Fed.  673,  66  C,  C.  A.  568,  where  in  probate 
proceedings  by  receiver  ot  bank  to  establish  claim  for  asieasment  on 
decedent's  stock  it  waa  decided  she  was  owner  thereof,  defendant* 
in  subsequent  suit  by  receiver's  successor  against  decedent's  distribu- 
tem  to  recover  subsequent  assessments  cannot  deny  decedent's  ownership; 
Qeorgia  etc  Banking  Co.  v.  Wright,  132  Fed.  916,  917,  where  Qeorgia 
court  in  suit  between  state  and  corporation  decided  that  eharter  ex- 
empted company  from  tax  in  excess  of  certain  percentage  of  earnings, 
state  eoncluded  iu  subsequent  suit  for  taxes  for  other  years  nnder 
different  statute;  Columbia  Ave.  Bav.  Fund  ett.  Co.  v.  Dawson,  130 
Fed.  165,  mortgagee  is  not  bound  by  judgment  against  mortgagor  in 
suit  eommeneed  after  mortgage  given  and  to  which  he  was  not  party; 
Clark  V.  Knox,  32  Colo.  348,  TS  Pac.  374,  where  in  suit  to  remove 
cloud  caused  by  attachment  against  husband  it  was  held  that  attach- 
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ment  levj  antedated  deliverf  of  deedi  trom  huiband  to  irUe,  deciM 
was  not  res  adjadic&ta  in  suit  to  remove  elond  caused  \>j  later  \«tj 
on  other  lands  embraced  in  nme  deeds;  Geoi^  K.  B.  etc.  Co.  r.  Wright, 
12t  Ga.  fl04,  605,  53  S.  G.  255,  256,  suit  to  enjoin  collection  of  tax  for 
one  jear  is  no  bar  to  suit  to  enjoin  similar  taxes  for  another  year; 
Stone  T.  SaJisbnry,  209  HI.  65,  TO  N.  E.  60S,  decree  partitioning  prop- 
erty of  decedent  naming  certain  person  aa  his  child  and  beir  does 
not  conclude  beirs  of  widow  in  subsequent  salt  not  invoIviDg  auch 
property  as  to  parentage  of  snch  person;  Bennett  t.  First  Nat.  Bank, 
12S  Iowa,  0,  103  N.  W.  131,  where,  in  suit  to  establish  priority  of 
liens,  default  foreclosure  decree,  reciting  that  H.  entitled  to  beoeflt 
of  security  because  of  assumption  of  note,  though  pleading  did  not 
allege  assumption,  did  not  bind  defendant  to  first  exhaust  H.'s  lia- 
bility before  proceeding  against  debtor's  property;  Stronp  t.  Pepper, 
69  Kan.  245,  247,  76  Pac.  8S6,  S27,  where,  in  ejectment,  defendant 
claimed  rights  of  mortgagee  in  possession,  fact  that  in  prior  suit  de- 
fendant in  ejectment  sought  to  foreclose  mortgage,  but  reference  to 
it  stricken  from  pleadings,  decree  therein  did  not  affect  defendant's 
rights  as  mortgagee  in  posseasion;  Schmidt  v.  Louisville  etc.  ^.  Co., 
110  Ky.  290,  S4  8.  W.  317,  applying  rale  in  action  on  eonpoos  whero 
judgment  rendered  in  other  sidt  on  ether  coupons  from  same  bond; 
Gentry  v.  Pacific  Livestock  Co.,  45  Or.  238,  77  Pac.  110,  constmiiig 
effect  of  decree  on  appeal  in  suit  to  enjoin  trespass  where  defendant 
entered  Und  under  contract;  Selbie  v.  Graham,  IS  S.  D.  375,  100  N.  W. 
757,  judgment  dismissing  action  against  administrator  based  on  claim 
that  plointiff  owned  property  in  name  of  decedent  does  not  estop 
plaintiff  in  action  by  administrator  for  use  of  property  from  setting 
up  defense  that  he  was  joint  owAer;  Davii  t.  Schmidt,  126  Wis.  M3, 
110  Am.  St.  Bep.  938,  106  N.  W.  ISO,  in  action  on  note,  answer  ad- 
mitting recovery  of  judgment  for  interest  on  note  is  no  bar  to  recovery 
on  note  whore  answer  denies  right  to  recover. 

8yl.  3  (IS,  107).    Judgment  on  eounty  bonds  as  estoppel, 

Distinguished  in  Bew  v.  Independent  School  Diet.,  125  Iowa,  33,  108 
Am.  St.  Bep.  2S2,  98  K.  W.  S04,  federal  decree  based  on  conclusion  that 
school  district  is  estopped  by  recitals  in  bonds  from  setting  op  certain 
defenses  is  res  adjndicata  in  state  court. 

6yL  5  (IX,  102).     Becitals  in  county  bonds  as  estoppel. 

Approved  in  Eittel  r.  Trustees  etc.  Improvement  Fund,  139  Fed. 
955,  holding  trustees  of  Florida  improvement  fund  estopped  of  record 
from  denying  title  to  swamp  lands  by  certificate  reciting  eongressiooal 
act  relating  to  lands  and  acceptance  of  grant  by  state  and  state 
statute  reciting  grant  to  railroad  and  their  promise  to  make  deeds 
under  such  grants  when  patents  obtained. 

04  U.  8.  371-388,  24  L  271,  JOHNSON  t.  HARMON, 
Syl.  1  (IX,  103).    Bill  of  exceptions  on  feigned  iisufc 
Approved  in  In  re  Neasmith,  147  Fed.  163,  applying  rule  ts  bank* 

TUptcy. 
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Bjt  <  <IZ,  103).    Deeds— CapMit7  to  nDdentand. 

Approved  in  BarnhBn  t.  Bnmham,  lift  Wis.  S14,  100  Am.  St.  Bep. 
fiOS,  97  N.  W.  178,  apholding  nwniage  Bettlement  made  bj  buRband 
•ddieted  to  exeenive  nee  of  intoxieanta  wheie  he  waa  sober  at  time  of 
meting  agreement.    See  107  Am,  St.  Bep.  S44,  note. 

«  U.  a  382-301,  24  L.  173,  BEALL  ».  WHITE. 

S7I.  1  (IZ,  103).    Statutoiy  liene  wltbont  poaeeeeion. 

Approved  in  Becker  t.  Brown,  05  Neb.  269,  01  N.  W.  179,  npholdiag 
agister 'a  Ilea. 

SyL  4.(IZ,  104).    Mortgage  of  after-aeqnited  property. 

See  109  Am.  St  Bep.  610,  note. 

87L  6  (IX,  104).    Landlord  and  tenant— Snrrender,  bow  made. 

Approved  In  Kaitner  v.  Campbell,  6  Aric  149,  E3  Pse.  587,  la  action 
for  rent,  leieee's  acta  toward  nrrender  of  leaae  before  rent  accrued 
without  connectiog  them  with  aequieacence  of  leaeor  inadmiMible. 

«4  U.  a  301-397,  S4  L.  848,  McCBEADY  v.  VIBQINIA. 

Bjl  1  (IX,  105).    Title  to  tide  Unda. 

Approved  in  Commonwealtb  v.  Boston  Terminal  Co.,  ISS  Uaaa.  283, 
TO  N.  E,  125,  ander  Acta  18B0,  p.  S20,  creating  terminal  company  to 
huild  union  depot,  company  eonld  not  avoid  payment  for  landa  of 
atate  below  low-water  mark,  condemned  by  It,  and  embraced  within 
etreet  eitenaiona;  Taylor  v.  Commonwealth,  102  Va.  760, 770, 776, 102  Am. 
St.  Bep.  865,  47  B.  E.  678,  879,  662,  AeU  1899-1900,  p.  797,  leasing 
tract  lying  under  waters  of  York  river  below  low-water  mark,  in- 
cluding arteaian  well  thereon,  does  not  interfere  with  rights  of  riparian 
ownerij  diBicnting  opinion  in  State  v.  Uallory,  73  Ark.  254,  83  S.  W. 
961,  07  Ii.  B.  A.  773,  majority  holding  void  Acts  1903,  p.  300,  protect- 
ing fiah  and  game  and  prohibitiog  nonreaidenta  from  hunting  or  fishing. 

8yl.  2  (IX,  100).     Bight  of  fishery  as  property. 

Approved  in  State  v.  Mallory,  73  Ark.  247,  83  S.  W.  059,  67  L.  B.  A. 
773,  holding  void  Acts  IS03,  p.  300,  prohibiting  nonresidents  from 
hunting  or  fiahing;  State  v.  Price,  71  N.  J.  L.  254,  58  AtL  1017,  np- 
Jiolding  P.  L.  1002,  p.  170,  regulating  taking  and  cultivating  of  oysters; 
People  V.  Bootman,  180  N.  Y.  0,  72  N.  E.  507,  upholding  Lswa,  1900, 
p.  22,  making  it  unlawful  to  have  imported  game  in  possession  dur- 
ing close  season;  Louisiana  v.  Mississippi,  202  D.  S.  52,  60  L.  032,  20 
Sup.  Ct.  408,  arguendo. 

8yl.  3  (IX,  106).     Privileges  of  ciUEenship— Bight  of  fishery. 

Approved  in  State  v.  Smith,  71  Ark.  479,  7S  S.  W.  lOSl,  upholding 
•tatute  prohibiting  stock  from  running  at  large;  Daniels  v.  Homer,  139 
N.  C.  222,  SI  8.  E.  093,  3  L.  B.  A.  (N.  B.)  097,  upholding  Qen.  Assem. 
Acts  1905,  c  202,  g  0,  authorizing  seizure  and-aales  of  appliances  used 
]d  Illegal  fishing;  State  v.  Young,  138  N.  C.  672,  50  8.  E.  213,  license 
•ntborising  licensee  to  lay  off  oyater-bed  in  waters  of  state  is  not  f re»- 
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hold  intersit  in  land  so  U  to  quftlifT-  lieenae  for  jnrj  dnt^;  Brooki  v. 
Tripp,  139  N.  C.  lei,  47  6.  E.  402,  t^bolding  Lawi  1903,  p.  723,  pro- 
tecting ahell-llsli  daring  elOM  ■eaaon,  >ind  providing  for  eommiaaioner 
whole  talary  th&ll  be  paid  b^  the  tax  levied  on  ehell-flih  taken  out 
of  eonntj';  diuenting  opinion  In  8t«te  t.  Msllory,  73  Ark.  298,  83 
S.  W.  068,  67  L.  B.  A.  773,  majarit;  holding  void  Acta  1003,  p.  306, 
prohibiting  nonreiidenta  from  bunting  or  fishing, 

04  U.  S.  405-414,  24  L.  232,  QOVJjD  v.  DAY. 

SjL  1  (IX,  108).    Deeds — Presumption  u  to  deliverj. 

Cited  in  Bmmbjr  v.  Jones,  141  Fed.  S23,  argnendo, 
94  V.  8.  423-420,  24  Ii.  204,  DAVIS  t.  BBOWN. 

B7I.  S  (IX,  110).    ladorsemeDt  and  eoatemporaneoiia  agreement. 

Approved  In  CriUT-  t.  Galliee,  14S  Fed.  S35,  eonstming  together  eon- 
tract  of  indorsament  of  note  and  contemporaneonB  written  agreement 
for  compromise  of  iudebtedneM;  Mjiiek  v.  Pureell,  05  Minn.  134,  103 
N.  W.  002,  applying  rule  where  interest  in  patent  sold  and  notM 
given  in  payment  nnder  written  agreement  that  vendor  should  not  sell 
notes,  but  that  they  should  be  paid  out  of  vendee's  share  of  proSts. 

8yL  3  (IX,  m).    Omission  of  iodorser  to  plead  release. 

Approved  in  Kittel  v.  Trustees  ete.  Improvement  Fond,  130  Fed.  959, 
holding  trustees  of  Florida  improvement  fnnd  estopped  of  record  from 
dauying  title  to  swamp  lands  by  certiAeate  reciting  congressional 
act  relating  to  lands,  and  aeeeptaoce  of  grant  by  state  statute  recit- 
ing grant  to  railroad  and  their  promise  to  make  deeds  nnder  grant 
when  patents  obtained. 

SyL  4  (IX,  111).    Judgment  as  estoppel. 

Approved  in  Delaware  etc.  B.  Co.  v.  Kutter,  147  Fed.  98,  where  In 
action  for  money  due  on  contract  only  defense  pleaded  was  breach 
of  contract,  judgment  therein  does  not  bar  action  for  wrongful  ter- 
mination of  contract;  In  re  Drumgoole,  140  Fed.  200,  order  of  refere* 
directing  trustee  to  return  to  purchaser  of  goods  sold  by  trustee  part 
of  purchase  money  on  account  of  shortage  in  quantity,  where  no  de- 
fense made,  does  not  bind  trustee  when  much  larger  claim  filed  in- 
volving other  psckagBi;  In  re  Spalding,  139  Fed.  247,  where  state 
court  appointed  receiver  because  defendant  had  conveyed  property 
in  fraud,  of  ereditoro,  appointment  was  not  act  of  bankruptcy  on  part 
of  defendant  as  one  made  under  taws  of  stats  "because  of  insolvency" 
within  Comp.  St.  Supp.  1903,  p.  410;  Bedford  etc.  Stone  Co.  v.  Oman, 
134  Fed.  493,  decree  in  favor  of  right  of  individual  to  ear  service 
over  sidetrack  operated  by  carrier  not  res  adjudicata  in  subsequent 
suit  after  sale  of  track  to  private  party  who  was  party  to  farmer  suit; 
Georgia  etc  Banking  Co.  v.  Wright,  132  Fed.  07,  where  Georgia  court 
in  suit  between  state  and  corporation  decided  that  charter  exempted 
company  from  tax  in  excess  of  certain  percentage  of  earnings,  state 
concluded  in  subsequent  suit  for  taxes  for  other  years  uuder  diiferent 
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■tatitte;  Stronp  v.  Pepper,  69  E&n.  246,  76  Pac  827,  wbere  In  eject- 
ment defendant  cUimed  right!  of  moTtgagee  in  poMesaion,  fact  tb&t 
in  prior  suit  defendant  in  ejectment  songbt  to  f oreeloie  mortgage,  but 
reference  to  it  atricken  from  pleadings,  decree  therein  did  not  affect  ds- 
fendant'a  right  aa  mortgagee  in  pouession;  Schmidt  v.  Loaisville  etc. 
B7.  Co.,  119  Kj.  29S,  84  S.  W.  317,  applying  rule  in  action  on  eoupona 
where  judgment  rendered  in  other  anit  on  other  coupons  from  same 
bond;  State  v.  MeEldomaey,  54  W.  Va.  700,  47  S.  E.  652,  dismissal 
of  bill  which  docs  not  state  facts  not  calling  for  relief  is  no  bar  to 
eecond  bill  on  same  cause  of  action  stating  additional  facta  which  make 
aeeond  bill  good. 

94  U.  S.  444-495,  24  Ll  207,  UULLEB  t.  DOWS. 

SyL  I  {IX,  116).    Citizenship — Suit  b7  or  againat  eorporatloB. 

Approved  in  Davis  v.  Chesapeake  etc  B7.  Co.,  116  Ky.  151,  75  8. 
W.  277,  compliance  by  foreign  corporation  with  statute  prohibiting 
auch  corporations  from  exercising  right  of  eminent  domain  or  acquiring 
realty  ontil  they  become  eorparationa  under  state  laws  does  not  de- 
prive corporation  of  right  of  removal  of  aetiona. 

Syl.  8  (IX,  117).    Jnriadietion— Creation  of  corporation  should  sp- 

Approved  in  Knlgfat  ▼.  Lateber  etc.  Lumber  Co.,  136  Fed.  406, 
69  C.  C.  A.  248,  allegation  that  corporation  ia  citizen  of  certain  state 
ia  inauffieient;  Eanaaa  City  etc.  By.  Co.  v.  Prunty,  133  Fed.  15,  66 
0.  C.  A.  163,  arguendo, 

Byl.  S  (IX,  117).    Citizenahip  of  consolidated  corporation. 

Approved  tn  Walaey  v.  Chicago  etc.  By,  Co.,  147  Fed.  614,  where 
railroad  formed  by  consolidation  of  two  companies,  one  from  niinoia 
and  other  from  Iowa,  consolidated  with  Iowa  companiaa,  it  was  cor- 
poration of  either  atate  for  purposes  of  federal  jurisdiction;  Dodd  v. 
Lonisville  Bridge,  Co.,  130  Fed.  19S,  where  corporation  incorporated 
in  several  statea  was  formed  by  conaolidation  of  corporations  of  said 
Btatee  and  was  sued  on  contract  made  by  one  of  anch  eonaolidating 
companies,  antt  by  citizen  of  one  of  other  atatea  was  not  removable. 

SyL  5   (IX,  118).     Foreclosure  sale  of  railroad  in  other  state. 

Approved  in  Chesapeake  Beach  By.  Co.  v.  Washington  etc  B.  B.  Co., 
199  U.  8.  E51,  50  L.  178,  26  Sup.  Ct.  25,  deed  from  mortgage  trustee 
conveys  whatever  title  he  had  though  it  recites  decree  of  foreclosure; 
Biverdale  Cotton  Uilla  v.  Alabama  etc.  Mfg.  Co.,  198  IT.  8.  197,  49 
Ll  1016,  S5  Sup.  Ct,  629,  federal  court  decreeing  foreclosnre  suit  in 
which  diverae  citizenship  admitted,  of  land  partly  in  atate,  may  by 
ancillary  auit  restrain  attack  on  purchaaer's  title  by  state  suit; 
Clark  ▼,  Seagraves,  18S  Uass.  438,  71  N.  E.  816,  upholding  jurisdiction 
to  have  deed  absolute  declared  mortgage  and  to  redeem  therefrom 
though  land  ia  in  another  state;  Dickson  v.  Loehr,  126  Wis.  645,  106 
N.  W.  794,  4  L.  B.  A.  (N.  8)  986,  where  vendee  conveyed  land  in  an- 
other State  aa  security  for  payment  of  part  of  purchase  price,  vendor  ii 
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Ution  OB  eontTket  eonld  have  jndcment  reqnirisg  pBTclikMT  to  pay 
debt  or  eoBTflf  I&sd  pledged. 

DiBtingnished  in  Jones  v,  Bjrae,  10  fad.  409,  federkl  court  etanot 
decree  foiecloinre  ot  liea  on,  and  sale  of,  land  in  another  atate. 


Bjh  9  (IX,  122).    What  create*  inisrable  interert. 

AppMved  in  Ueclianiea'  Nat  Bank  t.  Comine,  72  N.  H.  IS,  101  Am. 
8t.  Sep.  SSO,  S5  AU.  193,  one  advanetng  funda  to  eondnet  bnBinoMi  of 
eorpoiation  baa  insurable  Intereit  in  life  of  manager  and  promoter; 
Brett  T.  Wamiek,  44  Or.  S2I,  102  Am.  St.  B«p.  030,  76  Pae.  1064, 
couiB  ot  membsr  of  beneficial  Bociet}>  may  agree  witb  bin,  beoeS- 
ciariea  consenting,  for  augnraent  of  policy  to  wenre  loan. 

Bjl.  0  {IX,  122),     Wager  policy  Toid. 

Approved  in  Gordon  v.  Ware  Nat.  Bank,  132  Fed.  440,  07  L.  B.  A. 
650,  es  C.  C.  A.  6S0,  where  decedent  ingnred  life  for  wife's  benaflt 
and  later  they  pledged  policy  for  loan  to  husband,  and  lender  fore- 
closed pledge  and  collected  insurance,  administrator  cannot  claim 
proceeds;  Einton  t.  Mutnal  etc.  Life  Assn.,  13S  N.  C.  323,  ICE  Am. 
St.  Bep.  615,  47  S.  E.  477,  G5  L.  B.  A.  101,  where  life  policy  waa 
tecnred  nnder  agreement  between  assured  and  stranger  that  latter 
would  pay  premiums  and  take  proceeds,  and  policy  waa  asaigned  to 
him  and  he  sued  as  administrator,  be  could  not  recoTcr. 

Syl.  8  (IX,  122).    Inauianee — Cessation  of  insurable  interest. 

Approred  in  Gordon  r.  Ware  Nat.  Bank,  132  Fed.  440,  447,  07  L.  B. 
A.  SSO,  OS  C.  C.  A.  SSO,  where  decedent  insured  life  for  wife's  benefit  and 
they  pledged  policy  for  loan  to  husband  and  lender  foreclosed  pledge  and 
collected  insurance,  administrator  cannot  claim  proceeds ;  White  t.  Brother- 
hood of  Amerieao  Toeman,  124  Iowa,  295, 104  Am.  St.  Bap.  323, 99  N.  W. 
1072,  where  benefit  certificate  waa  payable  to  certain  person,  by  name, 
she  being  wife  of  inaured,  and  anbseqnently  they  were  divorced,  and 
insured  remarried,  but  did  not  change  beneficiary,  first  wife  entitled 
to  proceeds  of  certificate;  King  t.  Cram,  185  Masa.  lOQ,  69  N.  B.  lOSl, 
upholding  assignment  of  policy  to  eiater  in  law,  to  whom  insured  owed 
money;  Blum  t.  New  Tork  Life  Ins.  Co.,  197  Mo.  525,  520,  B5  B. 
W.  320,  BoT.  St.  1899,  g  7895,  providing  that  on  divorce  husband  may 
designate  other  beneficiary  in  life  policy  does  not  apply  to  policy  is- 
sued prior  to  statute;  Binton  v.  Mutual  etc.  Life  Assn.,  13S  N.  C.  324, 
102  Am.  St.  Bep.  54S,  47  S.  E.  ill,  OS  L.  B.  A.  161,  where  life  policy 
payable  to  estate  of  insured  was  secured,  under  agreement  between 
assured  and  stranger  that  latter  would  pay  premiums  and  take  pro- 
ceeds, and  policy  was  asaigned  to  him  and  he  sued  as  administrator,  be 
could  not  recover;  Mechanics'  Nat.  Bank  v.  Comins,  72  N.  H.  10,  20, 
101  Am.  St.  Bep.  OSO,  55  Atl.  193,  195,  one  advancing  funda  to  con- 
duct busineu  of  corporation  baa  insurable  interest  in  life  ot  manager 
and  promoter. 
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DlatiDgnlflbed  In  GiifBn  v.  Equitable  Aasar.  Soc,  IIB  Ky.  861,  84 
8.  W.  1166,  adminlBtratoT  cannot  msintsin  action  on  policy  pioeured 
by  frandnlant  repregentationa  of  bensfieiariea  and  inmied  that  former 
were  ereditore  of  latter. 


8yL  1  (IX,  184).     Forecloan re— Appeal  >7  receirer  not  party. 

Approved  In  Cueett  t.  Mitchell  Coal  k  Coke  Co.,  ISO  Fed.  35,  where   ' 
in  action  againet  railroad  for  Tiolation  of  iuterttata  eommarca  act  plain- 
tiff obtained  order  a^nat  railroad  (dBcera  requiring  prodaetion  of  booka 
before  trial,  order  waa  final,  deeiaion  reriemble  on  error. 

Diatin^iibed  in  Eeince  t.  Bntt«  etc.  Min.  Co.,  129  Fed.  339,  di 
C  C.  A.  15,  neither  eirenit  conrt  order  approving  receiver'a-  monthly 
report  nor  order  requiring  faim  to  pay  ezpensea  incurred  ia  appealable. 

94  V.  ^  409-476,  24  L.  StW,  MILWAUKEE  ETC.  BY.  v.  EELLOOQ. 

Syl.  3  (IZ,  125).    Experta — Matter*  of  common  obaerration. 

Approved  la  IHinoia  Central  B.  B.  Co.  ▼.  Smith,  208  HI.  612,  TO 
N.  E.  629,  in  action  for.lnjnriea  to  railroad  employee  engaged  in 
dumping  ballast  cara,  evidence  of  attending  phyaieiaus  that  foot  in- 
jnred  by  coming  in  eontaet  with  nneven  aorfaeea  la  not  expert  evi- 
dence; Cook  V.  atimaon  Mill  Co.,  41  Waah.  310,  83  Pae.  421,  opinion 
of  witneia  aa  to  apcsd  of  train  at  time  it  waa  wrecked  by  mnning  into 
cattle,  baaed  wholly  on  eonditiona  anrronnding  wreck,  ia  Inadmisaible. 

ByL  4  <IZ,  125).    Pmziniata  eanae  ia  for  jury. 

Approved  In  Shngart  v.  Atlanta  ate.  By.,  133  Fed.  509,  SID,  OS  C.  C. 
A.  379,  applying  rule  In  action  for  death  of  fireman  cauaed  by  de- 
railment of  train  doe  to  defective  track;  Sonthem  By.  Co.  v.  Jonea, 
143  Ala.  335,  39  So.  121,  applying  rule  where  ordinance  required 
conductor  to  atop  ear  before  reaching  railroad  tracks  and  walk  acroia 
track,  and  conductor  walked  only  to  middle  of  track;  Omaha  St.  B. 
Co.  V.  Laraon,  70  Neb.  695,  97  N.  W.  825,  applying  mle  where  one  in- 
jured while  driving  acroM  atreet-car  track. 

Syl.  5  ,  (IX,  12S).    Proximate  cauae — No  intermediate  cauae. 

Approved  in  Amerlean  Bridge  Co.  v.  Seeda,  144  Fed.  010,  determining 
proximate  cauae  of  injury  to  bridge  workman  knocked  off  by  being 
atruck  by  tackle  load  importnnely  ralaed  on  foreman'*  algnal;  SemolU 
V.  United  Statea,  144  Fed.  366,  one  causing  obacene  niatt«r  written 
by  bim  to  be  printed  in  newapaper,  knowing  paper  would  be  mailed  to 
readera,  ia  pnniehable  under  B«v.  St,  j  3893;  Taxaa  t  P.  By.  Co.  v. 
Contonrie,  135  Fed.  473,  08  C.  C.  A.  177,  in  action  for  loaa  of  gooda  by 
Are  while  in  carrier's  posaeaaion,  through  Ita  negligence  in  proteetiDg  It, 
fallnre  to  define  distinction  between  proximate  and  remote  cause  not 
error  where  court  inatrocted  that  defendant's  negligence  muat  have 
been  direct  cause  of  loia;  Sbogart  v.  Atlanta  ite.  By.,  133  Fed.  fill, 
06  C.  C.  A,  379,  killing  of  flreman  by  derailment  of  train  cauaed  bj 
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defective  trsek,  doea  sot  excQM  eompan;  tbongh  tr&in  mnninE  at 
exces8iT«  speed;  Dsvii  t.  Mercer  Lumber  Co.,  104  Ind.  424,  73  N.  E. 
903,  applying  mle  wheie  mill  amplojee  injnrod  by  improperly  guarded 
■aw;  Claypool  t.  Wigmore,  S4  Ind.  App.  41,  71  N.  E.  010,  boldiog  owner 
«f  building  in  which  elevator  ebaft  door  partially  open  not  liable 
for  injnriea  eausd  b;  etepping  into  Bhaft  when  eage  not  there; 
Fiihbam  v.  Burlington  etc.  Bj.  Co.,  127  Iowa,  409,  103  N.  W.  487, 
where  baj  injured  by  falling  of  enow  fence  dofeetively  eonatrueted, 
fact  that  boy  had  earlier  in  the  day  found  panel  down  and  pat  it  ia 
place,  doea  not  ibow  proximate  canoe  of  injury  waa  not  defective 
eonatraetion;  St.  lioaia  etc.  B.  B.  Co.  v.  Leagne,  71  Kan.  84,  80  Fac 
47,  where  fire  atarted  in  sight  by  railroad  apread  to  plaintiff's  prem- 
iaaa  and  be  fought  it  till  be  tbonght  danger  paat  and  It  later  broke  out 
agftin,  original  negligence  waa  proximate  oauae  of  final  bnrning; 
Bottden  v.  Derby,  BS  Me.  £12,  S8  Atl.  094,  determining  proximata 
eanee  of  injury  to  employee  injured  by  falling  of  derrick  boom; 
Haley  v.  St.  Louia  Tranalt  Co.,  179  Mo.  85,  77  S.  W.  732,  84  I^.  B.  A. 
295,  act  of  atreet-ear  company  in  carrying  paasengerB  beyond  destination 
ia  not  proximate  cause  of  injury  sastained  by  falling  on  aidewalk  while 
letoming  to  deatination;  Maat  v.  Bapp,  140  N.  C.  542,  111  Am.  St.  Bep. 
871,  53  S.  E.  353,  6  L.  B.  A.  (K.  B.)  379,  where  city  reaervoir  broke 
and  crushed  houae  and  owner,  right  of  action  of  tatter's  executor  for 
deatruction  of  house  dependa  on  whether  injury  committed  before  or  after 
her  death;  Carey  v.  Preferred  Accident  Ina.  Co.,  127  Wis.  72, 106  N.  W. 
lOSS,  where  inaured  fell  and  snstained  abrasion  of  skin  and  on  eighth 
day  pbysieian  called  and  fonnd  bim  anffering  from  blood  poisoning 
rsaulting  from  infection,  from  which  he  died,  accident  proximate  eauae 
of  death;  Winehel  t.  Goodyear,  126  Wis.  277,  105  N.  W.  827,  applying 
rule  where  employee  of  sawmill  injured  by  saw  which  defendant  had 
left  unguarded. 

Syl.  0  (IX,  128).    Proximate  cause — Natural  consequence. 

Approved  in  United  States  etc.  Co.  v.  Dea  Moines  Nat.  Bank,  145 
Fed.  280,  under  bond  indemnifying  bank  for  dishonesty  or  culpable 
negligence  of  employee,  surety  not  liable  for  loss  of  money,  though 
employer  did  not  count  cash  daily  as  instructed;  McGilt  v.  Michigan 
etc.  Co.,  144  fed.  792,  where  superintendent  of  owner  of  vessel  being 
changed  from  coal  to  oil  burner,  filled  oil  tank  dnring  progress  of 
work,  knowing  workmen  used  eandlea,  exploaion  due  to  his  negligence; 
Quinette  v.  Biaeo,  136  Fed.  840,  80  C.  C.  A.  825,  act  of  passenger  in 
taking  passage  in  skiB!  across  river  in  fog  not  proximate  caaae  of 
death  resulting  from  unlawful  speed  of  tug  which  ran  her  down; 
Empire  State  etc.  Co.  v.  American  etc.  By.  Co.,  135  Fed.  141,  where 
cattle  train  diverted  to  other  line  on  account  of  floods  and  cattle 
placed  in  pens,  but  to  prevent  cattle  from  drowning  during  other 
flood,  they  were  driven  into  overhead  viaduct  and  many  starved, 
proximate  cause  of  loss  was  flood;  Jarnagin  v.  Travelers'  Prat.  Aasn., 
133  Fed.  804,  895,  68  L.  B.  A.  499,  06  C.  C.  A.  622,  where  deceaaed  died 
from  shot  flred  by  third  peraons,  while  he  WM  In  cnatody  of  polica 
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luder  ftmat,  proximate  euiH  of  death  wu  that  uid  not  negligence  of 
poliee  in  failing  to  protect  hitn;  Clark  t.  Kanaaa  Cit;  etc.  B.  Co.^ 
120  Fed.  343,  64  G.  C.  A.  19,  wbeie  plaictiS  owned  warehoaie  near 
traeka  and  the  track  crew  IiTing  near  wBrehouw  built  fires  on  right  of 
mj  and  plaintill  called  defendant's  attantion  to  danger,  plaintiff  not 
«0UtTibntoTi)7  negligent  where  warehonBe  ignited  in  night  by  Bporki; 
fit.  Louis  etc.  By.  Co.  t.  Harrison,  78  Ark.  434,  89  8.  W.  54,  in  action 
against  carrier  for  assault  by  conductor  during  altercation  as  to  pass, 
tact  that  defendant  negligentlj'  wrote  wrong  date  on  pass  is  not 
proximate  cause  of  injury;  Qreen-Wheeler  Shoe  Co.  t.  Chicago  etc. 
Bjr.  Co.,  130  Iowa,  129,  lOS  N.  W.  499,  eariier  liable  for  loss  of  goods 
by  act  of  Qod  whero  carrier  negligently  delayed  abipment;  Fishbnrn  t. 
Burlington  etc.  By.  Co.,  127  Iowa,  492,  103  N.  W.  4S5,  applying  nia 
where  boy  injured  by  falling  of  snow  fence  defectively  constraeted 
had  earlier  in  the  day  found  panel  down  and  pnt  it  in  place;  Wattere 
T.  Waterloo,  12S  Iowa,  204,  S(M,  101  N.  W.  873,  874,  where  plaintiff 
fell  through  defeetire  sidewalk  and  suffered  from  diEziness,  such  fall 
and  diuiness  not  proximate  eanse  of  injory  sustained  by  subsequent 
fall  on  another  streat  due  to  failnro  to  clear  away  ice;  Sehwarzschild 
T.  Weeks,  72  Kan.  197,  63  Pac.  40S,  4  L.  B.  A.  (N.  S'.)  SIS,  applying 
rale  in  action  by  servant  for  Injuries  caused  by  operation  of  beef -hoist 
in  packing  house;  Foley  t.  McMahon,  114  Mo.  App.  445,  90  B.  W.  113, 
where  driver  did  not  know  of  defect  in  harness  and  when  it  broke  he 
alighted  to  repair  it,  and  while  he  had  foot  in  front  of  wheel  team 
Started  and  crushed  foot,  furnishing  defective  harness  not  proximate 
eanae  of  injury;  Mayne  v,  Chicago  etc.  By.  Co.,  12  Okl.  16,  69  Pac 
936,  applying  rule  in  holding  railroad  blocking  usual  crossing  to  depot 
with  freight  train  is  not  liabla  for  injury  to  passenger  eompelled  to 
choose  other  route  to  reach  train. 

94  V.  B.  477-492,  84  L.  270,  BTABE  v.  STABB. 

Byl.  I  (IX,  133).    Demand  cannot  be  split  op. 

Approved  in  Huntington  etc.  PuIveriEer  Co.  v.  Virginia-Carolina 
Chem.  Co.,  130  Fed.  6S0,  bill  for  infringement  of  expired  and  unexpired 
patent  alleging  that  infringement  conaista  of  use  of  machine  embody- 
ing devices  of  both  patents  so  joined  as  to  make  Impossible  apportion- 
ment of  damages  from  use  of  each  element,  is  not  mnltifarious; 
Lockhart  V.  Leeds,  12  N.  U.  104,  78  Pac.  314,  judgment  for  defendant 
on  bill  to  declare  mining  location  void  for  fraud  and  violation  of 
agreement  to  locate  for  plaintiff  bars  auit  to  hare  property  declared 
he)d  in  trust  for  plaintiff. 

Syl.  S  (IX,  134).    Defective  ntiflcation  of  agent's  act. 

See  110  Am.  Bt.  Bep.  803,  note. 
M  U.  B.  494-498,  24  L.  146,  THE  MABOABBT. 

Byl.  1  (IX,  134).    Collision— Care  required  of  tow. 

Approved  in  The  Tioletta,  141  Fid.  093,  tow  without  motive  powM 
sot  liable  with  tug  for  colUaiofc^ 
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87I.  S  (IZ,  136).    CoUisioD— Care  required  of  tug. 

Approved  in  The  Brituuii&,  148  Fed.  497,  holding  tog  towing  mow» 
liable  for  lOM  whero  it  had  but  one  hawser,  which  paited  twice  in 
cklm  weather,  and  parted  again  in  itorm;  The  Inea,  14S  Fed.  365,  368, 
affirming  130  Fed.  41,  42,  holding  tog  liable  for  gronnding  of  tow 
«□  welt-known  mound  of  roelu  in  channel,  and  afterward  hauling  her 
off,  instead  of  waiting  for  rising  tide,  thereby  injnring  bottom  •» 
that  ihe  sank;  Oilehrist  Tranap.  Co.  v.  Sicken,  147  Fed.  473,  holding 
■teamer  towing  auling  vesael  into  Dulath  harbor  on  long  line  during 
•trong  wind  liable  for  eolliaion  between  tow  and  eod  of  outer  pier; 
The  W,  6.  Maaon,  131  Fad.  63fl,  where  two  tnga  towed  steamer  from 
dock  through  channel  and  ahe  stranded  against  one  side  of  ehannelr 
preenmption  is  that  atranding  dne  to  fault  of  toga;  The  Joseph  Peene, 
130  Fed.  490,  holding  tng  liable  for  injurj'  to  tow  by  floating  iee; 
WiUianw  t.  Alaska  Commercial  Co.,  2  Alaska,  64,  where  steamer  tow- 
ing schooner  during  ttorm  abandoned  tow  Rtter  parting  of  hawser, 
ibe  it  liable  for  loss  of  life  oecaaioned  hf  wreck  of  schooner. 

S^L  3  (ZZ,  135).    Tng  must  know  channel. 

Approved  in  The  Potomac,  117  Fed.  294,  holding  tug  liable  tor  Injurr 
to  tow  by  collision  with  jettj  at  month  of  creek  which  thej  were 
entering,  for  failure  to  make  allowance  for  tide;  The  Naos,  144  Fed- 
296,  holding  tug  liable  for  starting  on  towage  through  narrow,  shallow 
channel  at  fnll  tide;  Uonongahela  Blver  etc  Coke  Co.  t.  O'Neil,  144 
Fed.  79,  holding  tng  liable  for  eapsiung  of  dredge  and  loaa  of  maehio- 
ery  while  being  towed  np  river  in  rough  water  at  ezeeasive  speed; 
Winslow  T.  Thompson,  134  Fed.  549,  67  C.  C.  A.  363,  applying  nit 
where  tng  attempted  to  tow  loaded  achooner  over  bar  and  ehe 
stranded;  Bebatoek  t.  Gilchrist  Tranep.  Co.,  132  Fed.  176,  holding 
steamer  in  tow  of  two  tugs  not  liable  for  collision  with  moored  vea. 
eel  canaed  by  faUurs  of  rear  tug  to  aasiat  ateamer  in  turning. 

94  XJ.  S.  498-499,  24  L.  260,  8UPEEVIS0E3  v.  KENNICOTT. 
87L  1  (I£,  136).     Mattere  reviewable  on  second  appesL 
Approved    in   Uontana   Min.   Co.   ▼.   St.   Lonia   etc.   Mill   Co.,   147 
Fed.  904,  and  United  Statea  v.  Denver  etc  B.  B.  Co.,  11  N.  H.  154, 
66  Pac.  552,  both  following  rule.    See  93  Am.  St.  Bep.  905,  noto. 

04  TJ.  S.  506513,  24  L.  260,  ALLOBE  v.  JEWELU 

S7I.  1  (IX,  137).  Setting  deed  aside— Weak-mindedneu. 
Approved  in  Wilkie  v.  Saaaen,  123  Iowa,  424,  99  N.  W.  125,  setting 
aside  contract  for  conveyance  made  by  ignorant,  illiterate  and  weak- 
minded  vendor  for  grossly  inadequate  consideration  where  only  earnest- 
money  paid;  ShevUn  v.  SbevUn,  06  Kinn.  412,  114,  105  N.  W.  262,  263, 
setting  aside  transfer  of  stock  from  weak-minded  brother  addicted  to 
use  of  intoxicants. 

Distinguished  in  Curtis  t.  Eirkpatrick,  9  Idaho,  639,  75  Pac  763, 
holding  evidence  did  not  show  grantor  in  deed  and  mortgage  not  mea- 
tall/  incompetent  at  time  of  execution  thereof 
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94  U.  a  623-627,  24  L.  264,  HYDE  ▼.  WOODS. 

S7I.  I  (IX,  141).    Sale  of  >eat  in  itock  exehange. 

Approved  in  Zell  t.  Baltimore  Stock  Eichange,  102  Ud.  4D5,  62 
AtL  610,  4  L.  B.  A.  (N.  8.)  435,  where  eoraplainant  turniahed  money 
to  parehase  ceat  in  exchange  in  name  of  partner,  he  could  not  reatrain 
■ale  thereof  for  payment  of  partner's  debti  to  ether  member*  in 
accordance  with  role*,  on  gronnd  that  partner  held  seat  in  tmat. 

SjL  8  (IZ,  141).    Bankruptcy — Sale  of  stock  exchange  seat. 

Approved  in  O'Dell  t.  Boyden,  150  Fed.  736,  npholding  exelnsive  jui- 
Isdiction  of  bankruptcy  court  over  proceeding  by  trustee  of  member 
of  Btoek  ezchanse,  and  prior  aseignee  thereef  to  determine  right  to  it; 
In  re  Enrlbutt,  135  Fed.  GOT,  08  C.  C.  A.  216,  where,  on  bankruptcy 
of  partnership  seat  in  stock  exchange  contributed  by  one  partner  as 
ahare  «f  capital,  title  to  seat  passed  to  flim  's  trustee  in  bankruptcy. 

SyL  4  (IX,  141),     Bequest  to  lapse  on  insolvency. 

Approved  in  Mason  v.  Bhode  Island  ete.  Trust  Co.,  7S  Conn.  85,  01 
Atl.  58,  devise  to  trustees  to  pay  portion  of  income  for  benefit  of 
plaintiff  during  minority  and  thereafter  to  pay  him  all  or  part  income 
for  life,  he  to  have  power  to  will  fund,  creates  spendthrift  tmst, 

04  U.  S.  535-544,  24  L.  148,  DOYLE  v.  CONTINENTAL  INS.  CO. 

Syl.  1  (IX,  143).    Statates  rsqniring  agreement  not  to  remove. 

Approved  in  Victor  Talking  Maeh.  Co.  v.  American  Oraph.  Co.,  140 
Fed.  862,  prior  agreement  by  which  parties  to  infringement  suit  agree 
on  terms  of  settlement  on  condition  that  patent  is  sustained  does  not 
deprive  court  of  jurisdiction;  Cheshire  Prov.  Inst.  t.  Anglo -American 
etc.  Co.,  132  Fed.  970,  06  C.  C.  A.  122,  arguendo. 

Syl.  2  (IX,  144).    Imposing  terma  en  foreign  corporations. 

Approved  in  Security  ete.  Ins.  Co.  t.  Piowitt,  202  U.  S.  251,  253, 
254,  SS5,  60  L.  1015,  1016,  1017,  26  Sup.  Ct.  619,  affirming  Prewitt 
y.  Security  etc.  Ins.  Co.,  119  Ky.  327,  330,  331,  83  S.  W.  612,  613,  up- 
holding Ky.  St.  1S03,  g  631,  providing  for  revocation  of  licGnie  of 
foreign  insurance  company  removing  suit  to  federal  court;  People  v. 
Chicago  etc.  By.  Co.,  223  111.  591,  79  N.  E.  147,  npholding  Hurd's  Hev. 
St  1905,  c.  114,  i  6,  requiring  railroads  to  make  annual  report  to  rail- 
road eommiasion;  Wallace  v.  Mayor  etc.  of  Bene,  27  Nev.  S6,  73  Pac. 
533,  63  L.  B.  A.  337,  upholdisg  provisions  of  acts  of  1903,  empowering 
Bene  city  boards  to  revoke  licenses;  Metropolitan  Life  Ins.  Co.  v. 
Board  of  Aasessors,  115  La.  706,  39  So.  S49,  arguendo. 

Distingnished  in  dissenting  opinion  in  Security  ete.  Ina.  Co.  v.  Pre- 
witt, 202  U.  S.  266,  267,  269,  50  L.  1022,  1023,  26  Sup.  Ct.  619,  majority 
npholding  Ey.  St.  1903,  §  631,  providing  for  revocation  of  license  of 
foreign  insurance  company  removing  suit  to  federal  court;  dissenting 
opinion  in  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ey.  343,  84  S.  W.  530, 
majority  upholding  Ey.  St.  1903,  g  631,  providing  for  revocation  of 
license  of  foreign  insurance  company  removing  suit  to  federal  court 
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8j\.  4   (IX,  145).    Stats  111*7  ezelnds  foreign  eorpontlon. 

ApprOTea  in  BU«k  t.  Tennont  Mnrbla  Co.,  1  CnL  App.  720,  82  Pa«. 
106:,  npholding  SUt.  1871-72,  p.  826,  u  amended  bf  Stat  1890,  p.  Ill, 
providing  that  'orelgn  corporation  not  designating  person  on  whom 
process  may  be  sarved  within  siztj  days  after  eommenBing  bnaineas 
eannot  sne  or  defend  actions;  People  t.  Qardner,  113  Mich.  108,  108 
N.  W.  Bi2,  motives  of  citj  conneil  in  pauing  garbage  ordinanca  not 
inquired  into  to  determine  its  validity. 

87I.  5  (IX,  148).    Corporations — Cancellation  of  liaense  on  removaL 

Distinguished  in  dissenting  opinion  in  Seearit^  etc.  Ins.  Co.  ▼. 
Prewitt,  202  U.  S.  £60,  £61,  SO  L.  1019,  1020,  26  Sup.  Ct.  S19,  majoritf 
npboldtng  K7.  St.  1003,  g  031,  providing  for  revocation  of  license 
of  foreign  insniance  company  removing  suit  to  federal  court. 

B4  U.  8.  S45-549,  24  L.  283,  DAVIS  v.  ALVOBD, 
87].  7  (IX,  147).  Ueehanies'  lien  laws  liberaUj  conatmed. 
Approved  iu  Salt  Lake  Hardware  Co.  t.  Chainman  Uiu.  etc.  Co., 
137  Fed.  637,  holding  lien  not  void  though  statement-  tiled  claimed 
more  than  actually  due,  where  it  was  result  of  mistakes  and  without 
frand  or  wrongful  intent;  Bussell  v.  Ha7ner,  130  Fed.  02,  64  C.  C.  A. 
424,  eonstroing  Civ.  Code  Alaska,  |g  262,  265,  266,  relating  to  me- 
chanics' liens. 

94  U.  8.  949-553,  24  L.  28S,  SOUTHEBN  EXPRESS  CO  t.  DICKSON. 

S7I.  1  (IX,  148).     Carriers — Deliver7  to  cousignee  as  agent. 

Approved  in  National  Newark  Banking  Co.  t.  Delaware  etc.,  70  N. 
J.  li.  770,  103  Am.  St.  Bep.  S25,  SS  Atl.  312,  66  L.  B.  A.  695,  carrier 
must  deliver  goods  to  true  owner  claiming  under  consignee  when  it 
has  notice  of  true  owner's  rights  and  bill  of  lading  has  been  snr- 
rendered;  dissenting  opinion  in  Clegg  v.  Southern  B7.  Co.,  135  N.  C. 
156,  47  8.  E.  670,  majorit7  holding  railroad  refusing  to  deliver  freight 
to  owner  because  he  would  not  pa7  freight  demanded  where  it  waa 
in  excess  of  amount  due,  and  fruit  frosen,  is  liable  though  bill  of 
lading  not  transferred  to  owner  b7  consignee. 

94  V.  8.  553.381,  SI  L.  130,  DUTCHES  v.  WBIQHT. 

S7I.  1   (IZ,  148).     Bankruptc7 — Insolvency — Beasonabte  eanae. 

Distinguished  in  Husse7  v.  Biehardson  etc  Co.,  118  Fed.  600,  wherg 
creditor  sold  goods  to  bankrupt  and  latter  told  him  he  was  solvent 
but  could  not  pay  bills  promptly  bnt  had  offer  for  property  for  snm 
in  excess  of  debts,  and  creditor  took  chattel  mortgage  for  claim,  fact 
that  debtor  was  insolvent  and  became  bankrupt  does  not  pro**  prefer- 
ence intended. 

Syl.  2  (IX,  14S).  Bankruptcy — Creditors'  reasonable  eanse — In- 
solvency. 

Approved  iu  Dokken  v.  Page,  147  Fed.  441,  holding  sale  void  as  to 
bankrupt's  creditors  where  stock  sold  at  lew  than  half  of  actual  valna 
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sfter  iliort  negotiation  without  invoice  or  examination  of  goodi  or 
booke;  In  re  Mood?,  134  Fed.  S33,  where  bankrapt,  within  foni  monthi 
«f  bankruptcy,  sold  atoek  to  flrm,  which  paid  debt  to  bank  of  which 
partner!  wer«  itockholdera  and  officers,  and  also  traniferred  farm, 
title  to  which  taken  in  wife's  n&me,  trsnafer  waa  void  under  Bankr. 
Act,  §  07e;  Crandall  t.  Coats,  133  Fed.  969,  holding  preferred  ereditort 
«hargeable  with  notice  of  bankrupt's  insoivencjr  at  time  of  convey- 
«nee;  Capital  Nat.  Bank  T.  Wilkerson,  30  Ind.  App.  474,  75  N.  B. 
83S,  holding  creditor  had  reasonable  cause  to  believe  preference  in- 
lendeil  at  time  payments  made;  Stevenson  v.  Milliken  etc.  Co.,  99 
He.  326,  S9  Atl.  475,  holding  defendant  bad  no  reasonable  cause  to 
believe  preference  intended  to  be  given  him. 

8yl.  3  {IX,  140).     Bankruptcy — Preferences — Compvtation  of  time. 

Approved  in  In  re  Warner,  144  Fed.  988,  under  Bankr.  Act,  $  31a, 
attachment  made  on  February  8th  was  dissolved  by  adjudication  in 
bankruptcy  on  petition  died  Jnne  8th;  In  re  Hill,  140  Fed.  984,  where 
mortgage  executed  on  Ifarch  S2d,  and  petition  in  bankruptcy  flled 
July  2Sd,  mortgage  is  void  nnder  Bankr.  Act,  j  07e. 

«  IT.  a  561-687,  24  L.  287,  AETNA  UFB  INa  CO.  v.  PBANCa 

Syl.  1  (IX,  149).    Assignment  of  life  policy  by  insnTcd. 

Approved  in  Qordon  v.  Ware  Nat  Bank,  132  Fed.  447,  07  L.  B.  A. 
350,  65  C.  C.  A.  580,  holding  where  deceased  insured. life  for  wife'i 
benefit  and  both  joined  in  assignment  of  policy  to  secure  loan  to 
husband,  assignee  is  entitled  to  proceeds  aa  against  administrator; 
Bjlander  v.  Allen,  125  Oa.  215,  53  8.  £.  1036,  upholding  assignment 
to  one  having  no  insurable  interest  in  life  and  who  paid  premiums; 
Mechanics'  Nat.  Bank  v.  Comins,  72  N.  H.  ZO,  101  Am.  St.  Bep.  050, 
S6  Atl.  195,  npholding  assignment  of  policy  to  one  having  no  insur- 
able interest  to  secure  notes. 

Syl.  3  (IX,  149).    Insnrance— Policy  for  sister's  benefit. 

Approved  In  Wilton  v.  New  York  Life  Ins.  Co.,  34  Tex.  Civ.  198, 
78  S.  W.  404,  niece  who  had  no  expectation  of  pecuniary  benefit  from 
nncle  further  than  probability  of  occasional  gift  has  no  insuiabla 
interest. 

M  V.  8.  508-574,  24  L.  235,  MEBBILL  v.  TEOMANa 

SyL  2  (IX,  151).    Patents — Specification  of  claim. 

Approved  in  Colnmbns  Chain  Co.  V.  Standard  Chain  Co.,  148  Fed. 
4SS,  holding  Carroll  patent  No.  020,820,  for  machine  for  regulating 
dimensions  of  cliatn  links  void  for  anticipation  by  Qoerks  Swiss  patent 
No.  9592. 

Syl.  3  (IX,  151}.    Patent  claims  liberally  construed. 

Approved  in  Cincinnati  By.  Supply  Co.  t.  American   Hoist  etc.  Co., 
143  Fed.  3S5,  holding  Crosby  patent  No.  388,840,  for  wire  rope  elam|h 
limited  in  view  of  prior  art. 
U 
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87L  4  (EC,  I5Z).    PatenU  for  prodnct  and  proccM. 
Approved  in  American  Crayon  Co.  v.  Sexton,  IBS  Fed.  56S,  folding 
Xiiedke  patent  No.  17fl,0Sl,  for  erayon- nuking  maebine,   valid  bat 
'  sot  infring<;d, 

M  n.  8.  S74-S79,  24  L.  291,  BELIEF  FIBE  INS.  CO.  v.  SHAW. 

87I.  1  (DC,  1S2).    Parol  contract  of  iniannee. 

Approved  in  King  v.  Phoenix  Ins.  Co.,  IQS  Uo.  303,  92  B.  W.  S95, 
and  Summeri  v.  Matnal  Life  Ini.  Co.,  12  Wjo.  382,  109  Am.  St.  £ep. 
998,  79  Pae.  939,  60  L.  B.  A.  812,  both  following  rule. 

94  n.  S.  68D-S93,  S4  L.  294,  CLAPP  v.  MASON. 

S7I.  1  (IZ,  150).    Legacj'  tazea. 

Approved  In  Vanderbilt  v.  Eidman,  196  V.  8.  SOI,  49  L.  S71,  25 
Snp.  Ct.  331,  interest  of  Tesidaar7  legatee  ia  not  taxable  ander  War 
Bevenue  Act  of  1S98,  Jg  29,  30,  u  amended  in  1901;  Eidman  v. 
TUghman,  136  Fed.  143,  69  C.  C.  A.  139,  nnder  War  Bevenne  Act  1898, 
g§  29,  30,  as  amended  in  1901,  taxing  legaciei,  legaeiei  left  bj  testatoi 
vrho  died  ^itbin  one  fear  prior  to  time  of  taking  effeet  of  act  of  1902, 
repealing  eoeh  lectlona,  are  not  taxable  thereunder. 

94  XT.  S.  593-599,  24  L.  294,  CONNECnCHT  UUT.  UFG  INS.  CO.  v. 
SCHWENK 

B7I.  I  (IX,  ISO).    Insurance — Correction  of  errora  in  proofs  of  loss. 

Approved  in  Denver  Life  Ins.  Co.  v.  Price,  18  Colo.  App.  34,  69 
Fae.  314,  act  of  beneficiary  in  answering  qoeetion  in  proof  of  loss 
aa  to  cauie  of  death  by  referring  to  physician's  statement  does  not 
estop  ber  from  denying  phyaieian  stated  tnie  enuse,  where  pbysiciao 
relied  solely  on  hearsay. 

Syl.  2  (IX,  IS7).    Entry  in  lodge  minnte-book  aa  evidence — ^Age. 

Approved  in  Bailey  v.  Fly,  35  Tex.  Civ.  414,  80  8.  W.  077,  on  iasue 
ae  to  age  of  voter,  deposition  of  custodiSin  of  baptismal  records  that 
reeoids  prepared  by  his  predecesaor  stated  voter  was  bom  on  eertaiit 
day  not  admissible. 

94  U.  S.  606-610,  24  L.  214,  BUSSELL  v.  PLACE. 

Byl.  I  (IX,  158).    Conelusiveness  of  jodgmeut. 

Approved  in  Territory  v.  Hopkins,  9  Okl.  IGO,  99  P»t.  981,  applying 
rule  to  judgment  upholding  validity  of  eonnty  refunding  bonda. 

Syl.  2  (IX,  1S9).    Judgment  as  bar — Precise  question. 

Approved  in  Delaware  etc.  B.  Co.  v.  Enttes,  147  Fed.  58,  59,  judg- 
ment for  plaintiff  in  action  for  money  due  under  contract  in  which 
only  defense  was  breach  of  contrsct  by  plaintifT  is  cot  bar  to  action 
for  wrongful  termination  of  contract  by  defendant;  United  Statea 
Fastener  Co.  v,  Bradley,  143  Fed.  530,  decree  of  dismissal  for  failure 
to  prosecute  Is  not  rea  adjudicsta;  Georgia  etc.  Banking  Co.  v.  Wright, 
1.32  Fed.  917,  where  Georgia  court  in  suit  between  state  and  eorpora- 
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tlon  decided  that  charter  exempted  eompanf  from  tax  in  exceti  ot 
certain  percentaga  of  earnings,  state  eonelndcd  is  subsequent  auit  for 
taxes  foT  other  yemn  under  different  statute;  Hoffman  v.  SUverthorn, 
137  Uich.  flS,  100  N.  W.  185,  decision  in  mandamos  to  compel  auditor 
to  cancel  tax  sale  and  to  issue  eertifieata  of  pniehaae  to  relatoi  is  not 
conclusive  where  denial  not  on  merits;  State  v.  McEldowue;,  54  W. 
Va.  701,  47  8.  E.  652,  applying  nile  to  decree  in  suit  to  set  aside  tax 
deed;  Liodemaun  v.  Busk,  12S  Wis.  £37,  104  N.  W.  127,  where  personal 
representatives  of  stockholder  in  corporation  which  had  expired  bj 
limitation  of  charter  sued  to  enjoin  stockholder,  who  organized  new 
corporation  of  same  name,  sustaining  demurrer  is  no  bar  to  suit  to 
reooTor  for  wrongful  appropriation  of  goodwill  of  old  corporation. 

87I.  8  (IX,  101).    Bes  sdjudicata— Extrinsic  evidenea. 

Approved  in  Fajerweather  v.  Bitch,  105  II.  8.  306,  49  L.  213,  2S 
Sup.  Ct.  58,  effect  is  res  adjudieata  of  decree  in  ease  involviDg  validity 
of  releases  not  limited  by  oral  testimony  of  trial  Judge  six  years  after 
decision;  Sehwars  v.  Kennedy,  J42  Fed.  1029,  judgment  in  favor  of 
defandants  for  costs  U  replevin  agaiurt  two  defendants,  in  which  on* 
of  defenses  waa  that  plaintiff  only  owned  undivided  interest,  is  not 
bar  to  action  against  one  defendant  for  conversion  basod  on  aams 
trespass;  Harrison  v.  Bemington  Paper  Co.,  140  Fed.  401,  denial  of 
motion  for  execution  and  dismissal  of  action  under  Kan.  Oen.  St.  ISbO, 
{  1192,  in  which  defense  of  prior  action  under  |§  1200,  1204,  was  raised, 
is  no  bar  to  action  under  gj  1200,  1204;  In  ra  Spalding,  139  Fed.  247, 
recital  in  atate  decree  that  receiver  appointed  on  ground  that  debtor 
fraudulently  conveyed  property  shows  appointment  not  act  of  bank- 
ruptcy by  defendant  as  one  made  under  state  laws  becanss  of  in- 
solvency within  Bankr.  Act,  g  3a,  subd.  4;  First  Nat.  Bank  v.  City  of 
Covington,  129  Fed.  TBS,  determining  effect  of  state  decree  that  ac- 
ceptance by  bank  of  statute  imposing  taxes  created  contract  with 
state  by  which  bank  exempted  from  local  taxation;  Fulton  v.  Oester- 
ding,  47  Fla.  160,  36  Bo.  S9,  applying  rule  in  garnishment  where  prior 
judgment  for  garnishee  in  garnishment  proceedings  set  np;  Draper  v. 
Medlock,  122  Qa.  241,  50  8.  E.  115,  applying  rale  in  action  on  in- 
dorsement to  notes;  Honeadale  Go.  v,  Montgomery,  56  W,  Va.  401, 
49  8.  E.  436,  admitting  oral  evidence  to  show  object  of  suit. 

8yL  6  (IX,  163).    Judgment  «•  estoppel — Uncertainty. 

Approved 'in  In  re  Dramgoole,  140  Fed.  210,  order  of  referee  on 
motion  directing  tmstee  to  return  to  purchaser  of  goods  sold  by 
trustee  part  of  price  on  account  of  shortage  not  binding  on  trustee 
when  much  larger  claim  flled  involving  other  packages. 

94  n.  B.  610-614,  24  L.  208,  NEW  JEBSET  MUTUAL  LIFE  INS.  CO. 
T.  BAEEB. 

SyL  S  (IX,  164).    Insurance— Parol  to  vary  policy. 

Distinguished  in  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed. 
891,  in  action  on  policy,  oral  testimony  that  parties  utendod  thst 
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eupied  foi  piupoM  itated 

M  U.  S.  ei4-61»,  24  L.  SOS,  UNITED  STATES  t.  JOSEPH. 

Bjh  4  (IZ,  IDS).    Tannra  of  Taoa  Indiani. 

Approved  in  Tamtoiy  v.  DelinqueDt  Tazpftyen,  12  N.  1£.  144,  14S, 
76  Pac.  308,  309,  Unda  of  Pneblo  Indiana  in  Neir  Uexieo  ara  taxable; 
CatTOB  T.  Laughlin,  11  N.  U.  026,  631,  72  Pac  30,  32,  wher«  New 
Uexieo  aanre^oi  general  declared  Uezican  grant  valid  and  recom- 
mended ita  eonfirmatioB,  and  Congreai  confirmed  grant  aa  recom- 
mended, conflrmation  gOM  to  all  land  claimed. 

DiatingniBhed  in  Labadie  t.  United  Btatea,  6  Okl.  416,  SI  Pae.  S71, 
fact  that  government  iaaned  patent  to  Osage  Indiana  tot  lands  within 
reservation  doea  not  take  reaervation  oat  of  2S  Stat.  166,  pnniahing 
enttiog  of  timber  thereon. 

M  U.  8.  61B,  24  L.  208,  UNITED  STATES  v.  SANTI8TETAN. 

87L  1  (ES,  166).    Same  aa  United  States  v.  Joseph. 

Diatingaiahed  In  Labadie  v.  United  States,  6  Okl.  416,  SI  Pac.  571, 
fact  that  government  iaaoed  patent  to  Osage  Indiana  for  lands  within 
reservation  doea  not  take  reservation  ont  of  25  8t«t.  160,  punishing 
cutting  of  timber  thereon. 

94  U.  S.  621-031,  24  L.  EOS,  EAUES  v.  HOME  INa  CO. 

(IX,  16S.)  MiaeeUaneons.  Cited  in  In  re  Leeds  Woolen  MUls,  120 
Fed.  026,  where  posiesaion  of  gooda  obtained  from  bankruptcj  re- 
ceiver, who  had  no  aathoritj  to  snrrender  ume,  court  maj,  in  pro- 
ceedings to  compel  bim  to  restore  same,  determine  qneation  of  owner- 
ahip  where  he  claims  title. 


87I.  S  (IX,  16S).     Corporation  may  hold  own  aharea. 

Approved  in  Wiaconsin  Lumber  Co,  v.  Greene  etc.  TeL  Co.,  127 
Iowa,  356,  100  Am.  St.  Sep.  3S7,  101  N.  W.  744,  69  L.  B.  A.  968, 
following  mle;  Buinea  v.  Burnes,  137  Fed.  7S0,  70  G.  C.  A.  3S7,  up- 
holding pnrchaae  of  atock  under  contract  to  pa;  in  annnal  install- 
ments during  life  of  vendor. 

94  U.  S.  645-650,  24  L.  302,  BOTD  v.  ALABAMA. 

S7I.  1  (IX,  168).    Conclusivenesa  of  decree  aa  to  validity  of  statute. 

Approved  in  Knigbt  v.  Shelton,  134  Fed.  437,  determining  validi^ 
of  amendment  to  Arkanaas  constitution. 

67I.  3  (IX,  160).    Bestraining  subsequent  legislatures  b^  contract. 

Approved  in  Marriganlt  v.  Springs,  IBS  U.  S.  481,  60  K  STB,  £6  Sap, 
Ct.  127,  obligation  of  agreement  to  remove  existing  dam  from  navi- 
gable river  not  impaired  bf  anbaequent  statute  to  subserve  drainage 
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of  lowlands,  antboriziog  eonetnictioii  of  dam  by  ume  persons  making 
agreement;  Chicago  t.  Ounning  System,  214  III.  637,  70  Am.  St.  Bep. 
230,  73  N.  E.  1039,  upholding  oTdiuftsce  regulating  billbOBTds, 
94  V.  6.  650-658,  24  L.  2ie,  I.OWE  t.  WILUAMS. 

87I.  1  (IX,  170).    Bemoval  of  suit  in  appellate  court. 

Approved  in  BJitE  t.  Herscbel  Mfg.  Co.,  150  Fed.  6SS,  action  for 
unlawful  detainer  pending  in  justice  court  ia  removable  where  requisite 
diveisitj  of  eiti£enship  and  amount  in  eontroversj  exist. 

94  V.  S.  S52-6eo,  21  L.  216,  CBIM  v.  HANDLEY. 

Syl.  1  (IX,  170}.    Enjoining  judgments  at  law. 

Approved  in  Miller  r.  Uargerie,  149  Fed.  698,  refusing  to  set  aside 
Alaska  townsite  trustee's  deed  for  fraud  where  facts  showing  that 
party  pcoTented  by  fraud  from  appearing  before  trustee  and  submit- 
ting evidence  to  establish  right  to  enter  property  not  alleged;  Brown 
T.  Pegram,  149  Fed.  6E0,  upholding  right  of  judgment  debtor  to  enjoin 
its  eolleetion  on  allegation  of  setofFs  against  beneficial  owner*  who 
are  nonrendents  of  United  States  or  insolvent;  Bailey  t.  Willeford, 
1S6  Fod.  3S5,  09  C.  C.  A.  226,  upholding  refusal  to  enjoin  enforcement 
of  state  judgment  on  ground  that  it  was  procured  by  fraud  and 
perjnry  where  case  heard  on  merits  in  state  courts;  Nelson  v.  Meehan, 
2  Alaska,  493,  vacating  judgment  obtained  by  perjury  where  it  was 
afBrmed  on  appeal  and  pending  final  disposition  of  ease  in  district 
court  defendant  by  afSdavit  disclosed  perjury  and  moved  to  vacate; 
Jarvis  v.  Martin,  77  Conn.  21,  G8  Atl.  15,  refusing  to  set  aside  judg- 
ment striking  ease  from  files  for  failure  of  plaintiff  to  appear  when 
his  counsel  made  no  motion  to  restore  case  because  he  confused  action 
with  another  between  same  parties;  McMahen  v.  Whelan,  44  Or.  406, 
79  Fac  716,  judgment  for  plaintiff  in  justice's  court  in  forcible  entry 
noi  its  affirmance  on  appeal  does  not  bar  suit  for  specific  performance- 
of  verbal  lease  and  injunction  against  judgment;  Farmers'  etc.  Ware- 
house Co.  ▼.  Pridemore,  55  W.  Ta.  463,  47  S.  K  263,  refnsing  to 
enjoin  judgment  alleged  to  have  been  obtained  by  perjury  on  allega- 
tion that  complainant  is  now  able  to  prove  his  defense  but  does  not 
allege  cause  of  failure  of  proof. 
M  U.  a  672-873,  24  L.  437,  GODDAED  v.  OBDWAT. 

87I.  i  (IX,  172).    Supersedeas — Power  of  lower  court  over  funds. 

Approved  in  Chemung  Min.  Co.  v.  Hanley,  11  Idaho,  305,  81  Pac.  619, 
upholding  power  of  supreme  court  to  appoint  receiver  to  act  pending 
litigation. 

Syl.  4  (IX,  173).    Appeal — Supersedeas  not  by  virtue  of  proeeia. 

Approved  in  McConrt  v.  Singers-Bigger,  ISO  Fed.  104,  fallowing  rule. 
M  U.  a  673-6S1,  24  L.  168,  CA8ET  v.  OAUJ. 

Syl.  1  (IX,  173).    NaUonal  banks— Liability  of  stockholders. 

Approved  in  Christopher  v.  Norvell,  201  U.  S.  222,  50  L.  735,  « 
Snp.  Ct  B02,  coverture  doss  not  affect  stockholder's  liability. 
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87L  i  (IX,  174).    Banka — ConelaiiTeneu  of  eomptroUer's  ccrtifleAta. 

Approved  in  Clement  t.  United  States,  US  Fed.  310,  eertiiteate  of 
OomptroUet  of  Currency  that  bank  haa  complied  witli  proTiaioni  of 
•tatnto  anthorinng  extenaion  of  corporata  oxiatenee  of  banks  is  eoa- 
elnsiwa  in  proaBeution  againtt  president  for  Tiolation  of  national  bank 
act 

SrL  S  (DC,  174).  Stockbolder'a  Usbtlitj— Estoppel  to  den^  cor- 
pora tion. 

Approved  in  AJdrieh  ▼.  Bingbain,  131  Fed.  3SS,  where  atate  bank 
etoekholder  accepted  dividenda  after  its  reorganization  as  national 
bank,  ba  ia  estopped  to  denj  liability  for  aaaeaamenta  levied  by  eomp- 
troUer  becaose  be  had  not  aaaented  to  reorganisation. 

94  U.  8.  088-098,  U  L.  219,  SCOTIiANS  CO.  v.  TH0UA8. 

BjL  t  (IZ,  170).    Coontj  nulroad  sobaeiiption — Consolidation. 

Approved  In  Jonaa  v.  Mlaaonri-Edison  Electric  Co.,  1S9  Fed.  157, 
under  Bev.  St.  Uo.  1S90,  g  1334,  consolidation  is  valid  tbongh  one  of 
eonstltnent  companiea  itaelf  ereated  bj  prior  conaolidation. 

Distinguished  in  Jones  v.  MiseonTi-Gdison  Electric  Co.,  144  Fed.  77S, 
upholding  suit  hy  minoritj  stockholders  to  avoid  for  frand  act  of  eon- 
aolidation  and  to  restore  to  corpoiation  or  ita  atockholdera  powera  and 
propertj  tranafened. 

B4  V.  B.  898-711,  U  L.  288,  CAWOOD  PATENT. 

87L  8  (DC,  177).    Patent  infringeiTient. 

Approved  in  Onnn  v.  Bridgeport  Brass  Co.,  148  Fed.  242,  holding  Ouna 
patent  No.  883,S87,  for  i^ateni  of  card  reeorda,  valid  and  infringed. 

Bjl.  4  (DC,  177).    Patents — Profits  aa  damages  for  infringement. 

Approved  in  Doten  v.  Cit7  of  Boston,  138  Fed.  408,  following  nile;^ 
Eaatern  Paper  Bag  Co.  v.  Continental  Paper  Bag  Co.,  142  Fed.  &19, 
aavinga  b;  ose  of  infringing  device  are  onlj  profits  recoverable  where 
infringing  device  made  and  need  bj  defendant  bnt  product  of  maebine 
not  improved. 

(IX,  177.)  UiseetlaneouB.  Cited  in  Chicago  Orain  Door  Go.  v.  Chicago 
etc.  B.  B.  Co.,  137  Fed.  lOS,  arguendo. 

94  U.  B.  718-727,  24  L.  310,  CHESAPEAKE  ETC.  B.  B.  T.  VIBQINIA. 

fi^l.  2  (IX,  180).    Tax  exemption — Consolidatioa  of  corporaUona. 

Approved  in  People 'e  Oailight  etc.  Co.  v.  Chicago,  194  U.  S.  16,  48 
L.  866,  24  Sup.  Ct.  520,  exemption  from  state  gaa  price  regulation  con- 
tained in  ehartei  does  not  extend  to  other  companies  not  having  aoeh 
ttgfiX  wlien  me^ed  with  flnt  eompan;  nnder  Illinoia  act  sf  1697. 
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«  U.  S.  728-734,  24  L.  245,  BLAKE  v,  EOBEBTSON. 

Syl.  1  (IX,  180).    Patent  infringement — Use  ot  equivBlentg, 
Approved  in  Crown  Cork  etc.  Co.  t.  Standard  Stopper  Co.,  130  Fed. 
207,  69  C.  C.  A.  519,  Painter  patent  No.  46S,2SS,  for  bottle-itopper,  in- 
fringed hy  device  of  Putterson  patent  No.  682,995. 

94  U.  8.  734-740,  24  L.  136,  JEBOME  v.  HcCABTEB. 

B;1. 1  (IX,  182).    ForecloBore — Prior  mortgfagsM  a*  parties. 

Approved  in  Boatmen 'i  Bank  t.  Fritdin,  135  Fed.  659,  68  C.  C.  A.  238, 
fallowing  rule. 

SjL  4  (IZ,  182).    Bankruptcy  of  mortgagor  after  filing  foreclosure. 

Approved  in  In  re  Hertens,  144  Fed.  823,  wbere  pledgee  bas  converted 
security  into  money  pursuant  to  contractual  rights,  he  maj  prove  un- 
satisfied balance  in  baukruptejr, 

«4  U.  8.  741-745,  24  L.  190,  COBCOBAH  t.  CHEaAFEAKE  CANAIj 
CO. 

Sj-l.  2  (IX,  184).    Making  onwUling  plaintifts  parties  defendants. 

Approved  in  Oeorgin  etc.  B.  Co.  t.  Wright,  124  Oa.  603,  53  B.  E.  254, 
where  fedet&l  judgment  rendered  for  plaintiff  and  one  codefendant  ob- 
tained severance  and  appealed  and  reversed  judgment,  other  defendant  is 
estopped  in  subsequent  state  suit  against  appealing  defendant  from 
setting  up  matter  nliich  might  have  been  pleaded  in  federal  suit;  Sioux 
Ci^  V.  Chicago  etc.  Rj.  Co.,  129  Iowa,  702,  106  N.  W.  186,  arguendo. 

SjL  3  (IS,  189).     Cestui  bound  tj  decree  against  trustee. 

Approved  in  In  re  E.  T,  Eenney  Co.,  13S  Fed.  455,  where  creditors 
assigned  claim  to  committee  to  buy  from  receiver  property  of  insolvent 
and  sell  it  in  tbeir  interest,  beneficial  interest  of  creditors  in  net  proceeds 
of  claim  so  assigned  is  not  favorable  in  bankruptcy. 

94  U.  8.  746-753,  24  L.  222,  TATE  v.  NOBTON. 

SyL  4  (IX,  186).  Estates  allowed  claim  same  as  jndgmenL 
Approved  in  Brock  t.  Kirkpatriek,  72  8.  C.  fiOl,  52  8.  £.  696,  wlier* 
judgment  obtained  on  note  against  executor  was  allowed  as  elBim 
against  estate  and  enrolled  in  probate  court  M  execution  issued,  it  is 
prima  facie  evidence  in  roit  bj  creditor  to  eubjeot  lands  of  devisees  to 
payment  of  debt. 

H  V.  e.  753-762,  24  L.  170,  COLLINS  v.  OILBEBT. 

Bjt  1  (XZ,  ISS).    Note— Bona  fide  holder  from  thief. 

Approved  In  In  re  Troy  *  Cohoea  BUrt  Co.,  136  Fed.  427,  wkere  one 
discounting  notes  knew  president  aitd  treasurer  of  corporation  who  maoe 
notes  were  also  members  of  Arm  for  whose  accommodation  notes  nuM^ 
Aseonnter  not  eharged  with  noUee  of  their  true  ehaiaeter. 
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H  U.  S.  702-778  Notes  od  IT.  S.  Beporti.  SOS 

ByL  2  (IX,  ISe).     Bona  fide  holder  of  note — Knowledge. 

Approved  in  First  N&t.  Bank  t.  Hooie,  148  Fed.  957,  958,  pnrcliuer 
of  noto  for  tsIub  before  maturity  ia  not  deprived  of  ebanicter  of  boiw 
fide  purchaeer  bj*  proof  tbat  he  took  with  cotiee  of  eircumetancea  which 
would  put  ordinarily  prudent  man  on  inquiry  to  ascertain  facts;  Gamble 
V.  Bural  Ind.  School  Dist.,  132  Fed.  531,  one  obtaining  bond  from 
prior  holder  for  legal  services  rendered  to  full  value  of  bond  is  bona 
fide  holder,  where  bond  not  due  and  he  had  no  notice  of  defects. 

SyL  3   (IX,  187).     Poasesaion  of  note  payable  to  bearer. 

Approved  in  Jones  v.  Stoddard,  6  Idaho,  219,  67  Pae.  051,  assignment 
of  mortgage  does  not  make  pnrehaaer  of  note  whieh  it  aecurea  an  as- 
■ignee;  Hillard  v.  Taylor,  114  La.  893,  38  So.  598,  applying  mle  wher* 
Mtensibk  owner  fraudulently  mortgaged  property  and  negotiated  mort- 
gage paper  to  third  person. 

Distinguished  in  Cuylor  t.  Wallaee,  183  N.  T.  300,  76  N.  B,  3,  where 
poliey  insuring  son  was  assigned  to  father,  and  after  death  of  latter  it 
ii  foond  in  son's  possesnon  without  written  reassignment,  son  not  pre- 
anmed  to  b«  bona  fide  holder. 

91  U.  8.  702-767,  24  L.  313,  FORBES  t.  OBACET. 

Syl.  1  (IX,  188)^    Possessory  rights  of  miners — Bnles. 

Approved  in  O'Connell  v.  Pinnaela  Gold  Mines  Co.,  131  Fed.  109,  on 
death  of  locator  unpatented  mining  claims  passed  to  administrator  as 
part  of  estate  and  not  to  heirs  as  grantees  of  government;  Bunu  t. 
Behoenfeld,  1  OaL  App.  124,  81  Pac  714,  arguendo. 

SyL  4  (IZ,  189).    Hining  claim  is  salable  proper^. 

Approved  in  Wortheu  v.  Sidway,  72  Ark.  225,  79  S.  W.  781,  following 
mle;  Beed  v.  Uunn,  148  Fed.  757,  title  of  locator  of  unpatentedVmining 
elaim  passes  to  purchaser  under  him  who  has  prior  equity  over  claim- 
ant of  prior  equitable  interest;  O'Connell  v.  Pinnacle  Qold  Uin.  Co.,  140 
Fed.  855,  possessory  right  of  mining  locator  who  has  not  applisd  for 
patent  passes  by  descent  to  hein  and  may  be  administered  by  persona) 
representatives;  Cascaden  v.  Dunbar,  2  Alaska,  411,  oral  grubstake  eon- 
tract  ia  not  within  statute  of  f rands;  Copper  Itiver  Min.  Co.  v.  MeClslIan, 
2  Alaska  143,  applying  rule  in  action  to  eatabUah  trust  in  mining  claims 
based  on  oral  contract  of  agency;  Tyee  ConsoL  Mis.  Co.  v,  Z«ng8tedt, 
I'Alaska,  449,  limitations  begin  to  run  in  favor  of  adverse  possessor  of 
part  of  mining  claim  from  time  of  location  and  not  from  date  of  patent. 

Distinguished  in  Topeka  etc.  E^ority  Co.  v.  UePherson,  7  Okl,  349, 
54  Pac.  493,  Okl.  St  1S93,  e.  70,  art.  1,  par.  15,  undeedad  townaita 
lots  in  government  townsites  pending  contest  in  Land  Department  are 
not  taxable,  but  improvements  thereon  are  taxable. 

»4  U.  S.  767-772,  24  L.  315,  LIPPINCOTT  ».  MITCHELU 
,    ^L  2   (IX,  190).     Bule  of  property  binding  federal  court. 

Approved  in  Yocnm  v.  Parker,  134  Fed.  212,  67  C.  C.  A.  SS7,  federal 
court  follows  latest  of  conflicting  state  decisions  interpreting  local  stat- 
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utM  relAting  to  eonstruction  of  willa  And  eonveyancea;  diBsenting  opinion 
U  Jamet  v.  On;,  131  Fed.  413,  65  G.  C.  A.  38S,  majoritf  holding  loan 
hj  irife  to  husband  is  provable  against  his  bankiapt  estate,  irrespsctirs 
of  its  Wforceabilitf  under  state  law, 

(IZ,  IBS.)     Uiseellaneaus.     See  S7  Am.  St.  Bep.  12,  47,  noto. 
M  U.  a  773-780,  24  h.  317,  HOGAN  t.  KUBTZ, 

SfL  7   (12,  191).     Limitations— Subsequent  disabilitT. 

Approved  in  Seallon  t.  MuibatUn  B7.  Co.,  195  N.  ¥.  364,  78  N.  E. 
2SS,  where  ancestor  had  cause  of  action  for  damages  caused  b;  construc- 
tion ef  laQwa;  in  front  of  proper^,  linutations  not  interrupted  bf  his 
doath  and  saperrening  disabilit;  of  infant  lieirs, 

M  U.  S.  780-792,  24  L.  139,  COCHRANE  *.  BEENEB. 

S;L  2   (IX,  192).     Patent  for  process. 

Approved  in  Universal  Brush  Co.  v.  Bonn,  146  Fed.  SET,  S2S,  Uorrisoa 
patent  No.  717,014,  for  method  of  making  brushes,  is  infringed  bj 
method  of  Sonn  patent  No.  791,510;  American  Graphophone  Co.  v. 
Universal  etc  Mfg.  Co.,  145  Fed.  638,  holding  void  for  anticipation 
Jones  patent  No.  688,739,  for  process  for  making  talking-machine 
leeords;  Columbia  Wire  Co.  t.  Eokoma  Steel  ate.  Co.,  143  Fed.  123,  124, 
holding  Bates  patent  No.  365,723,  (or  wire-barbing  machine,  infringed 
bf  machine  of  Frederick  patent  No.  711,308;  Johnson  r.  Foos  Mfg.  Co., 
141  Fed.  84,  npholdiug  Johnson  patent  No.  606,263,  for  process  for 
separating  eotton-seeds  and  bolls  from  fiber;  Expanded  Metal  Co.  t. 
Bmdfoid,  136  Fed.  872,  upholding  Qolding  patent  No.  527,242,  for 
process  of  making  reticulated  metal  work;  Paul  v.  Battle  Island  eti!. 
Co.,  132  Fed.  614,  upholding  Pansl  patent  No.  644,367,  for  composition 
for  lining  pulp  digesters. 

S7L  4  {IX,  102).     Patents— Procen  defined. 

Approved  in  Universal  Brush  Co.  t.  Sonn,  146  Fed.  528,  Morrison 
patent  No.  717,014,  method  of  making  brushes,  is  infringed  bj  method 
of  Sonn  patent  No.  791,510;  Manhattan  etc.  Const.  Co.  v.  HeUos-Upton 
Co.,  135  Fed.  7S8,  holding  void  Baker  patent  No.  684,340,  for  regulator 
for  arc  lamp  circuits. 

H  U.  8.  801-802,  24  L.  322,  EAST  LINCOLN  v.  DAVENPOBT. 
BjL  3  (IX,  196).    Municipal  railroad  subscription — Consolidation  of 

Approved  in  Jones  v.  Missonri-Edison  Electric  Co.,  135  Fed.  157,  con- 
solidation of  eerporatioBB  under  Bev.  St.  Mo.,  1399,  J  1334,  is  not  in- 
validated hj  fact  that  one  of  constituent  corporations  vras  itself 
created  bj  prior  consolidation. 

Distinguished  in  Jones  v.  Missouri-Edison  Electric  Co.,  144  Fed.  775, 
miooritf  stockholders  ma;  bus  to  avoid  consolidation  of  corporatioai 
Wfoaght  bj  fraud. 
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H  U.  a  806-812,  21  L.  324,  BULLIYAN  t.  FOBTLAND  ETC.  B.  B. 

S;).  i  (ZZ,  1ST).    Defense  of  state  claim— Pleading. 

Approved  in  National  Caab  Begiater  Co.  t.  Union  etc.  Uaeb.  Co.,  143 
Fed.  346,  unexplained  delay  of  twelve  years  in  suing  for  infringement 
of  patent  after  notice  of  infringement,  wben  in  meantime  bosineaa  of 
infringer  bad  been  transferred  to  another,  Is  laches;  Uooro  t.  Niek^, 
133  Fed.  293,  SB  C.  C.  A,  667,  dismissing  suit  to  recover  mining  itcck 
after  eight  years'  delay  after  demand  made;  Shea  v.  Nilima,  133  Fed. 
214,  66  C.  C.  A.  203,  defense  of  laches  may  be  considered  by  appellate 
court,  though  not  asrigned  as  error;  Patterson  v.  Hewitt,  11  N.  M.  21,  23, 
66  Pac  5S7,  G58,  55  L.  B.  A.  658,  denying  relief  to  claimant  for  mining 
location  transferred  in  settlement  of  conflicting  claim. 

Syl.  6  (IX,  199).    Equity— lAches  discoonUnaneed. 

Approved  in  Hall  v.  Naab,  33  Colo.  607,  81  Pae.  251,  applying  rale  tn 
action  by  stockholder  of  mining  company  to  enforce  rights  in  mining 
leaae;  Sawyer  v.  Cook,  188  Mass.  168,  74  N.  E.  358,  holding  bolder  of 
legal  title  barred  by  lachea  from  requiring  trustee  to  account  tor  proSIa 
of  land  deal. 


ZOV  UNITED  STATES. 

99  U.  R  1-3,  84  L,  847,  PACIFIC  B,  B.  CO.  v.  KBTCHUM. 
Syl.  2  (IX,  802).  Beceiver  pending  foreclosure  appeaL 
Approved  in  Chemung  Min.  Co.  v.  Eanley,  11  Idaho,  304,  81  Pae.  619, 

supreme  court  may  appoint  receiver  to  act  pending  litigation. 

95  U.  8.  3-10,  24  L.  691,  PHIPPa  v.  SEDGWICK. 
Syl.  5  (IX,  203).    Fraudulent  conveyance  to  wife — Pereonal  judgment 
Approved  In  Sheldon  v.  Parker,  66   Neb.   626,   627,  92  N.   W.   92S, 
following  rule. 

Distinguished  in  Sheldon  t,  Parker,  66  Neb.  634,  OS  N.  W.  1015,  where 
busband  transfers  property  in  fraud  of  erediton  end  sbe  sells  it  to  bona 
fide  purchaser,  personal  judgment  may  be  entered  against  wife  for  pro- 
ceeds of  nle. 

95  U.  8.  10-16,  24  L.  833,  SHAW  v.  BILL. 
Byl.  S  (IX,  203).  Mortgage  of  rolling  stock— -Beplacementii 
Approved  in  Easbrouck  v.  Kcb,  113  Ho.  App.  397,  88  8.  W.  193,  deed 
of  mining  company's  property  authorizing  it  to  dispoaa  of  machinery 
eoveied  thereby  wbicb  cannot  be  used,  to  be  replaead  by  other  macbineiy 
of  equal  value,  is  not  void  witbio  Bev.  SL  1899,  f  3397.  Bee  9B  Am. 
Bt.  Bep.  2S9,  note^ 
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BjL  2  (TS,  204).    Trust  deed  pasaea  ivith  transfer  of  not«. 

Approved  in  Kirkpatrick  v.  Eastern  M.  &  E.  Co.,  13S  Fed.  149,  where 
bank  loaned  money  to  corporation,  taking  its  note  secured  bj  its  bonds 
together  with  assignment  of  underwriting  agreement,  hf  which  sub- 
flcribers  agreed  to  take  bonds  and  have  atock  in  eorponttion,  to  seventf- 
five  per  cent  of  face  of  bonds,  stock  certificates  passed  to  bank. 

95  U,  S.  19-22,  24  L.  369,  ADAMS  t.  NAaHVILLE. 

8y].  2   (IX,  205).     State  tax  on  national  banks. 

Approved  in  Ora;  v.  Logan  Coan^,  7  Okl.  323,  54  Pac  4S6,  national 
banks  realty  is  taxable,  and  penalties  for  lionp«7inent  accumulate  while 
propert^r  is  in  handa  of  receiver. 

«a  U.  S.  23-33,  S4  h.  348,  BEED  v,  MEBCHANT8'  MUT.  INSUKANCB 
CO. 

87I.  1  (IX,  206),     Varying  writing — Surrounding  eiremnstancea. 

Approved  in  Guaranty  Trust  Co.  v.  Atlantic  Coast  etc.  B,  Co.,  138 
Fed.  S21,  affirming  135  Fed,  71,  where  railway  mortgage  to  secure  bonds 
recited  form  of  bonds  and  declared  they  were  secured  by  mortgage  on  all 
property  owned  or  thereafter  acquired,  and  mortgage  limited  lien  on 
after-acquired  property  to  liens  acquired  by  lease  from  other  roads,  mort- 
gage lien  embraced  lease  by  other  load  organized  as  holding  eompony; 
L'Engle  v.  Scottish  Union  etc,  Ins.  Co.,  48  Fla.  95,  111  Am,  St.  Bep. 
76,  37  So.  467,  67  L.  B.  A.  581,  construing  clause  in  policy  providing  for 
concurrent  insurance;  Darnell  v.  Latterty,  113  Mo,  App.  303,  88  S.  W, 
791,  memorandum  evidencing  sate  of  personalty  is  insufficient  with  re- 
gard to  description  if  description  ia  such  tltat,  together  with  surrounding 
dreumstancea  aupplied  by  parol,  nbjeet  matter  can  be  identified. 

95  U.  a  37-42,  24  L.  335,  McMILLAN  v.  ANDEE80N. 
SyL  8  (IX,  SOT).  Notice  of  tax  assessment  unnecessary. 
Approved  in  Hodge  v.  Muscatine  County,  196  U.  S.  280,  49  L.  481, 
25  Sup.  Ct.  237,  doe  process  of  law  does  not  reqiure  that  as  to  one 
carrying  on  business  of  seDing  eigsrettea  notice  be  given  of  araessment 
of  tax  imposed  by  Iowa  Code,  i  5007;  American  Smelting  etc.  Co.  v. 
People,  34  Colo,  249,  82  Pac.  534,  upholding  Seas.  Laws,  1902,  p.  74,  c,  3, 
i  66,  providing  that  corporation  falling  to  pay  license  tax  shall  forfeit 
right  to  do  business  in  state  until  tax  is  paid;  Newton  t.  McKay,  130 
Iowa,  S99,  102  K,  W.  828,  Code,  SI  2433,  2447,  providing  for  imposition 
of  mulct  taxes  on  liquor  sales,  imposee  tax,  and  not  license,  and  it  is 
collectible  by  summary  proceedings;  People  v.  Bonner,  185  N.  Y.  293,  77 
N.  E.  1064,  upholding  Iaws  1905,  p.  20S9,  e.  729,  imposing  tax  on  real 
estate  mortgages;  Whitlock  v.  Hawkins,  105  Va.  266,  53  S.  E.  409, 
upholding  ^ct  of  1906,  relating  to  assessment  of  land  and  confirming 
assessmeiits  made  in  compliancs  with  act  of  1903.  See  104  Am.  St. 
Bep.  314,  note. 
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Sfl.  8  (IS,  e08}.    TuutioB— Dm  proeaaa. 

ApproTed  in  Tout  t.  Wiltu,  S  OkL  41S,  49  Pu,  lOU,  npkoldinK  ut 
of  ISB5,  rsKvlating  appeal*  from  jnaticei  and  piobat«  eonrta  and  provid- 
ing for  ontrj  of  judgment  Againat  aorotiaa,  aa  applied  to  bonda  exeeated 
prior  to  set. 

S7L  0  (IZ,  S09).    Tkx  awaaainent — Preience  of  owner  nnneeeaearj. 

Approved  in  Hodga  v.  HuMatise  Coontjr,  121  Iowa,  4H,  IM  Am.  St. 
Bep.  804,  96  N.  W.  971,  67  li.  B.  A.  624,  upholding  Code,  |  S007,  tax- 
ing vendor  of  cigarette*  and  bnildinga  naed  in  their  manufaetnie  or 
■ale;  Taylor  t.  Crawford,  78  Ohio  St.  570,  74  N.  E.  1068,  69  L.  B.  A. 
805,  upholding  90  Ohio  l4iw*,  p.  155,  |  8,  prondiag  tor  cleaning  and 
repairing  pnblie  ditehe*  and  waterconrse*. 

S7I.  6  (IX,  E09).    BeeoTerj  of  illegal  taxes  pidd— Dares*. 

Approved  in  Beebe  t.  ICagonn,  122  Iowa,  96,  101  Am.  St.  Bep.  299, 
07  N.  W.  987,  arguendo, 

05  U.  &  48-48,  84  L.  836,  PBATT  t.  QBAND  TBTINK  BAILWAY  00. 
^L  8   (IZ,  810).    Deliverr  to  carrier  at  agreed  place. 
See  97  Am.  St.  Bep.  98,  note, 

95  n.  B.  58-60,  24  L.  370,  McHENBT  r.  LA  80CIETE  FRANCAISB. 

87L  S  (IZ,  218).    Foreclosure  bf  bankruptcy  asalgnee  In  state  coort. 

Approved  in  Sellers  v.  HaTSes,  163  Ind.  430,  72  N.  G.  122,  bank- 
mptcy  trustee  cannot  complain  if  fraudulent  character  of  mortgage  given 
bj  purchaser  from  bankrupt  to  third  party. 

95  U.  8.  68-78,  24  L.  378,  EX  PASTE  EASTON. 

SyL  5  (IX,  213),     Uaritime  eontraeta  include  wharfaget 

ated  in   The   Surprise,   129   Fed.   883,   64   C.   a   A.   309,  arguendo; 

Contradt  v.  Miller,  2  Alaaka,  439,  town  council  cannot  grant  franchise  to 

individuals   to   build   wharves   in   navigable    waten   abutting   on    puhlie 

streets  and  collect  toUs  for  n*e  of  same. 

00  IT.  B.  90-98,  24  L.  341,  GOOD  v.  MABTIN. 

SjrL  5  (IX,  218).     Indorsement  after  indorsement  by  payee. 

Cited  in  Jones  v.  Stoddart,  8  Idaho,  219,  67  Pac  661,  arguendo, 

8yl.  8  (IZ,  219).     Indoraer  before  payee  ia  joint  maker. 

Approved  In  Camp  v.  First  Nat.  Bank  of  Ocala,  44  Fla.  503,  108  Am. 
Bt.  Bep.  173,  33  South.  242,  following  rule;  Columbia  Finance  etc.  Co. 
V.  Purcell,  146  Fed.  68,  one  indorung  note  in  blank  at  time  it  ia  made 
cannot  be  made  liable  on  contract  written  above  his  indorsement  reciting 
■greement  by  indoraer  to  pay  note  according  to  terms  of  another  agree- 
ment; Ex  parte  Moian,  144  Fed.  604,  illegal  selection  of  grand  jurors  in 
territorial  court  ia  ground  (or  discharge  of  prisoner  on  habeas  corpus  ia 
federal  court. 
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6jl  17  (12,  220).     Territorial  eourU  not  United  States  courta. 

Approved  la  Cochntn  v.  Uoited  States,  147  Fed.  207,  on  trial  in  ter- 
ritorial court  of  indictment  ebsrging  offense  against  laws  of  United 
fitates,  queations  relating  to  aeverance  and  peremptorj  ehaUengea  are 
governed  bj  territorial  lans;  Ex  parte  Moian,  144  Fed.  598,  eireoit  eonrt 
of  appeals  may  issue  habeas  corpus  to  inquire  into  power  of  Oklabom* 
territorial  court  to  imprison  one  eonvieted  of  capital  crime;  Wallace  t. 
Adams,  J43  Fed.  725,  upholding  32  Btat.  641,  creating  eitiienahip  court 
empowered  to  review  flnal  judgmenta  of  United  States  courts  under  29 
Stat.  339,  which  had  been  affirmed  bj  supreme  court,  as  against  success- 
fol  litigants  who  had  not  procared  allotments  prior  to  its  passage; 
Fuller  V.  Johnson,  8  OU.  606,  5S  Pae.  747,  applying  rule  under  Sbt 
1S90,  p.  930,  g  2,  prescribing  limitations  in  actions  on  jndgments. 

BjL  J8  (XX,  220).     Exclusion  of  witnesses  in  territorial  courts. 

Approved  in  Welty  t.  United  States,  J4  OU.  16,  76  Pae.  123,  in  crim- 
inal prosecution  in  territori&l  court  sitting  with  powers  of  federal  court,  • 
list  of  jury  and  witnesses  need  not  be  served  on  defendant  before  triaL 

95  n.  S.  104-117,  24  L.  352,  NEW  JEBSET  t.  TABD. 

Sj\,  IS  (IZ,  2S4).     Bevocation  of  act  flxing  corporation  tax. 

Approved  in  dissenting  opinion  in  BoeheBtci  v.  Bochester  By.  Co.,  182 
N.  T.  127,  7«  N.  E.  962,  70  L.  B.  A.  773,  majority  holding  imUunitr 
from  eontribntion  to  expense  of  new  pavements  conferred  by  Iaws  of 
1S69,  p.  S4,  e.  34,  on  street  railway,  was  revocable  at  will  of  legislature. 
See  109  Am.  8L  Bep.  704,  noU. 

Distinguished  la  New  York  v.  State  Board  of  Tax  Commis.,  199  U.  8. 
43,  SO  L.  78,  25  Sup.  Ct.  715,  special  fianehise  tax  imposed  by  N.  T. 
Laws,  1899,  e.  712,  does  not  impair  obligation  of  contracts  by  which 
state  granted  right  to  maintain  atreet  railway  in  payment  of  annual  per- 
«enUge  of  earnings;  Bochester  v.  Bochester  Sj.  Co.,  182  N.  T.  116,  74 
N.  E.  958,  70  L.  B.  A.  773,  holding  immunity  from  cootributioD  to  ei- 
pensa  of  new  pavements  conferred  by  Laws  of  1869,  p,  54,  c  S4,  on 
street  railway  was  revocable  at  wiU  of  legislature. 

95  V.  B.  117-143,  24  L.  895,  AETNA  INSUBANCE  CO.  T.  BOON. 
Syl.  >  <IX,  225),    BiU  of  exceptions — Trial  by  eonrt 
Approved  In  Webb  v.  National  Bank  of  BepnbUe,  146  Fed.  719, 
following  mle. 
SyL  5  (DC,  229).    Findings  by  court— Amendmsnt 
Approved  in  Hays  t.  Riiladelphla  etc  B.  B.  Co.,  99  Hd.  420,  58  At! 
441,  verbal  order  by  judge  made  in  private  office  after  discharge  of  JMir 
for  term  in  absence  of  clerk  or  docket,  in  handing  papers  to  attorney  ast 
thorising  him  to  direct  clerk  to  enter  on  docket  "motion  for  new  tria* 
overmled,  judgment  for  defendant,  and  appeal  by  plaintiff,"  is  void. 
ByL  11  (IX,  226),     Filing  findings  unne  pro  tune. 
Approved  in  Carbon  Co.  School  District  v.  Western  Tube  Co.,  IS  Wyoi 
822,  S2^  80  Fac  157,  158,  where  findings  were  duly  made  and  flleA 
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bat  bj  )tiiat«ke  of  clerk  were  Dot  entered  in  journal,  order  after  jndg- 
ment  entering  fiadingi  muw  pro  tone,  U  proper. 

Bji.  15  (IX,  226).     ProzimBte  eanee  defined. 

Approved  in  McOill  t.  Michigan  8.  8.  Co.,  144  Fed.  792,  wbere  mper- 
intendent,  on  veuel  being  ebanged  to  oil-bomer,  ordered  tank  partiaJl7 
filled  while  men  working  with  candles  and  expIoiioB  oeeurred,  master 
liable;  Americon  Bridge  Co.  t.  Beeda,  144  Fed.  6ID,  holding  where  bridge 
workman  knocked  off  platform  by  reason  of  being  stnick  bj  tackle, 
opemted  on  iignal  of  foreman,  master  not  liable;  DemoUi  t.  United 
States,  144  Fed.  see,  one  causing  obscene  matter  to  be  printed  in  news- 
paper, knowing  paper  will  be  mailed  to  readers,  causes  such  matter  to 
be  deposited  in  mail  within  Ber.  St.  1  3893;  Tesaa  4  P.  Bj.  Co.  r. 
Coatourie,  185  Fed.  473,  68  C.  C.  A.  1T7,  appljring  rule  in  action  for 
damages  for  loss  of  proper^  bj  fire  while  in  carrier's  posseision  throngh 
failure  to  protect  it;  Btreeter  v.  Banitarj  Diat.  of  Chicago,  138  Fed. 
126,  60  C  C.  A.  190,  on  trial  to  circuit  court  when  there  were  no  special 
findings,  ralings  reqairing  weighing  of  evidence  la  not  reTienrable  on 
appeal;  Conner  t.  Uanehester  Assnr.  Co.,  130  Fed.  746,  70  L.  B.  A.  106, 
65  C.  0.  A.  127,  where  fire  ordered  by  superriBon  to  destroj  inseetSr 
Inanren  of  grain  destroyed  therebj  are  reliered  nnder  exemption  from 
loss  oeeaaioned  bj  order  of  ciTil  antbori^,  though  lire  started  on  other 
property;  Indianapolis  Bt.  Bj.  Co.  t.  Schmidt,  163  Ind.  364,  71  N.  E.  202,. 
complaint  alleging  defendant  negligeutlj  ran  car  at  dangerons  speed  into- 
switch,  oS  track  and  into  pole,  throwing  plaintiff  to  floor  and  against 
stove,  sufficiently  alleges  defendant's  negligence  was  proximate  cause  of 
injury;  Bowden  v.  Derby,  99  Me.  213,  SB  AtL  B94,  where  workman  in- 
jured by  fall  of  derrick  boom,  proximate  canse  is  for  jury;  Foley  v. 
McMahon,  114  Mo.  App.  444,  90  8.  W.  113,  where  mule  driver  did  not 
know  tug  defective  and  when  it  broke  alighted  to  repair  it  and  put  foot 
in  front  of  wheel  and  mules  started,  crushing  foot,  master's  negligence 
in  providing  defective  harness  not  proximate  cause  of  injury;  Sn^rder  v. 
Philadelphia  Co,,  S4  W.  Va.  15S,  102  Am.  St  Bep.  941,  46  S.  E.  369^ 
63  L.  B.  A.  896,  holding  well  owner  liable  where  he  blew  it  off,  frighten- 
ing horses  in  highway,  and  in  pulling  them  up  weak  line  broke,  throwing 
plaintiff  from  wagon. 

SG  V.  S.  144.149,  24  L.  420,  MOTIUS  v.  ABTHUa 
SyL  1  (IX,  228).  Customs  duties — Bpecifie  provisions. 
Approved  in  United  States  v.  Boden,  133  Fed.  840,  canned  pineapple* 
containing  only  sufficient  sugar  to  fiavor,  are  dutiable  nnder  lower  rate 
presented  by  Act  1897,  e.  11,  |  1,  sched.  O,  par,  263;  Brennan  v.  United 
Ststee,  129  Fed.  838,  limes  in  brine  are  dutiable  nnder  Act  of  1897,  e. 
11,  (  1,  Bched.  O,  par.  266,  and  not  nnder  par.  559,  or  241, 

95  U.  S.  149-157,  24  L.  442,  KNOTE  v.  UNITED  STATES. 

SyL  1  (JX,  229).    Amnesty  and  pardon  distinguished. 

Approved  in  In  re  Briggs,  135  N.  C.  124,  47  S.  E.  40S,  upholding 
Code,  I  1215,  granting  pardon  to  one  testifying  in  gambling  prosacutioa. 


sdbvGoOgIc 


SIS  Note!  on  U.  B.  Beporte.  9S  U.  8.  157-170 

93  U.  a  157-161,  SI  L.  422,  BEOWN  t.  CODNTY  OP  BUBNA  VISTA- 
SjL  4  (IZ,  230).  I«chM  independent  of  UmiUtions. 
Approved  in  Cole  t.  Binninghftni  Union  Bj.  Co.,  143  Ala.  435,  39  So. 
405,  rait  bj  Btockholder  to  set  aside  sole  of  corporation  'n  propertj  to  an- 
other on  ground  of  ultra  vires,  is  barred  bj  behea  ten  jears  after  transfer 
and  two  yeara  after  knowledge;  Byason  v.  Dnnten,  164  Ind.  06,  73  N.  B. 
77,  where  mother  in  poBaesaion  aa  cotenant  with  eon  purchaaed  at  mort- 
g;age  sale  and  received  BheriS'a  deed,  and  sou  for  several  years  after 
attaining  majority  f aUed  to  assert  rights  in  land,  he  cannot  assert  rights 
as  against  mother's  remote  grantee;  Patterson  v.  Hevritt,  11  N.  M. 
18,  33,  66  Pac.  656,  561,  55  L.  B.  A.  65S,  holding  eight  years'  delay 
in  ming  to  enforce  rights  under  verbal  agreement  relating  to  mining 
claims  is  laches. 


SyL  i  (IZ,  234).    Care  required  on  crossing  railroad. 

Approved  in  Wabash  B.  Co.  v.  I>e  Tar,  141  Fed.  934,  and  Nichols 
r.  BalUmore  etc  B.  B.  Co.,  33  Ind.  App.  239,  71  N.  E.  172,  both  follow- 
ing rale;  Baker  v.  Philadelphia  etc.  By.  Co.,  149  Fed.  887,  in  action 
for  death  of  locomotive  engineer  killed  in  collision,  burden  is  on  de- 
fendant to  show  negligence  of  deceased;  Chicago  etc.  By.  Co.  v.  Smith, 
141  Fed.  931,  applying  rule  where  one  injured  while  walking  across 
tracks  in  railroad  yards;  Pittsburgh  etc  By.  Co.  v.  Beed,  86  Ind.  App. 
72,  7S  N.  E.  61,  in  action  for  injuries  at  railroad  crossing  burden  of 
proving  that  plaintiff  did  not  stop,  look  or  listen  is  on  defendant; 
Obl&homa  Gas  etc  Co.  v.  Lukert,  10  OkL  420,  S4  Fac  1084,  upholding 
refusal  to  direct  verdict  for  defendant  in  action  for  death  by  electrocu- 
tion where  light  wires  fell  onto  telephone  wires  and  broke  them. 

SyL  5  (IX,  234).    Care  required  at  railroad  crossings. 

Approved  In  Cooper  v.  North  Carolina  B.  Co.,  140  N.  C.  212,  52  S.  E. 
933,  following  rule;  West  ».  Northern  Pac.  By.  Co.,  13  N.  D.  228, 
100  N.  W.  255,  holding  one  approaching  railroad  crossing  in  wagon 
knowing  train  was  approaching  and  that  view  was  obstracted  is  negli- 
gent for  attempting  to  cross  in  front  of  train  and  not  stopping  wagon 

95  U.  a  168-170,  24  L.  423,  CAIBO  ETC.  B.  S.  CO.  v.  HBCHT. 
SyL  2  (IX,  235).  Btatntes— " ShaU "  means  "may," 
Approved  in  Thompson  v.  Board  Trustees,  144  Cal.  283,  77  Fac  952, 
ordinance  providing  that  on  petition  of  ten  per  cent  of  voters,  trustees 
"sball"  submit  proposition  to  voters,  is  not  mandatory;  State  ex  rel. 
Dangberg  v.  Board  of  County  Commrs.,  27  Nev.  474,  77  Pac  987,  ap- 
plying rule  in  construing  Comp.  Laws,  j  479,  relating  to  petition  to 
vacate  public  roada;  dissenting  opinion  in  United  States  v.  Cornell 
Steamboat  Co.,  137  Fed.  461,  69  C.  C.  A.  603,  majority  holding  where 
imports  while  In  customs'  custody  on  board  vessel  were  saved  from 
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deitraetion  nl*on  were  entitled,  nnder  Ber.  St.,  |  2984,  to  Hlvsg* 
from  government  wlio  wu  Hved  fiom  nfonding  dntiea. 

»5  V.  8.  ISS-lSfl,  24  L.  427,  PHOENIX  DfSlTBANCE  CO.  t.  PECHNBB. 

Syl.  2  (IX,  238).    B«mofal  petitioa  must  aliow  gionnda. 

Approved  in  Sliane  t.  Bntta  Elao,  Sj.  Co.,  ISO  Fed.  812,  when  <•• 
movftl  petition,  in  connection  with  leeoid  mm  prewnted  to  itste  eonit, 
f&ila  to  dudoM  gronnda  for  removnl,  federal  eonrt,  after  removnl,  eaa- 
not  permit  amendment  of  petitian  to  itate  gronndi  iauiuiatent  with 
DTigiml  petition;  Helena  Power  etc.  Co,  t.  Bpiatt,  140  Fed.  313,  when 
record  in  state  procaedingi  to  eondenin  land  sbowe  equitable  title  ia  in 
defendant,  who  ia  eiticen  af  atata,  while  legal  title  ii  in  another  de- 
fendant, who  is  citizen  of  another  itate,  caose  is  not  removable;  State 
ex  reL  Corp,  Com.  t.  Sonthem  By,  Co.,  13S  N.  C.  81,  47  S.  E.  2S2,  where 
complaint  bf  railroad  eommiasion  to  compel  railroad  to  deliver  can  of 
coal  OD  private  siding  no  valuation  alleged,  removal  petition  alleging 
matter  in  eontroversj,  involving  right  of  defendant  to  manage  iti  inter- 
state commerce  without  interference,  exceeds  |2,000,  is  insufflcienti 

95  V.  B.  186-1S7,  24  Lu  428,  AUOBT  v.  AUOBT. 

S7I.  3  (IZ,  240).   Bemoval-^tate  jurisdiction  till  petition. 
Approved  in  IlUnoia  Central  Bj.  Co.  t.  Jones,  118  K7.  165,  80  8.  W. 
485,  following  rule. 

96  U.  &  18S-190,  24  L.  498,  EEBB  v.  CLAUPITT. 

SjL  1  (IX,  241).     Baling  on  new  trial  not  reviewable. 

Approved  lA  Copper  King  v.  Johnson,  19S  U.  8.  627,  49  L.  351,  29 
Sup.  Ct  793,  following  rule;  Newport  etc.  Hy.  Co.  v.  Tount,  13S  Fed. 
590,  69  C.  C.  A.  303,  refosing  to  review  refusal  to  set  aside  verdiet  or 
grant  new  trial. 

95  U.  8.  J91-199,  24  L.  468,  FABBBI  t,  MUBPEY. 

(IZ,  24.)  Hiscellaneons.  Cited  in  American  Cigar  Co.  t.  United 
States,  14S  Fed.  488,  importation  is  not  complete  while  goods  remain 
in  custody  of  customs  offlcen. 

95  U.  8.  200-204,  24  L.  494,  PBE8T0N  t.  PBE8T0N. 

8yl.  1  (IX,  242).    Specific  performance — ^Uncertain  contract. 

Approved  in  Uarks  v.  Gates,  2  Alaska,  527,  refusing  specifle  per- 
formance of  contract  whereby  party  agrees  to  convey  to  another 
fifth  interest  in  all  property  which  he  may  acquire  by  location, 
purchase  or  otherwise  in  Alaska;  Kirkpatrick  v.  Pettis,  127  Iowa, 
612,  103  N.  W.  957,  refusing  specific  performance  of  oral  contract 
to  convey  land  where  aeither  receipt  for  earnest-money  nor  evidenea 
showed  description  of  property;  Ferguson  v.  Blackwell,  8  OkL  495, 
58  Pac.  649,  refusing  specific  perforinauoe  of  contract  for  diTiaioa 
of  profits  of  cattle  business. 
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«5  U.  8.  204-SlO,  S4  L.  471,  BATES  t.  CLASK. 

Sfl.  3  (IX,  242).     Indian  eoantiy. 

Approved  in  Biown  v.  United  Statea,  14S  Fsd.  S77,  Inreeny  on 
reserration  in  Oklahoma  hj  white  !■  crime  againat  United  State* 
«0([ni£able  by  territorial  district  eoart  sitting  with  federal  juriBdic- 
tlon;  HoUisteT  t.  United  States,  145  Fed.  TT7,  holding  Bouth  Dakota 
assented  ts  Comp.  St.  Bupp.  1905,  p.  71B,  conferring  jarisdietion  on 
federal  eourts  to  trj  offenses  committed  on  Indian  nservntion  in  sneh 
State;  Ex  parte  Iforan,  144  Fed.  602,  territorial  conrt  has  jaris- 
dietion  to  try  prosecution  for  marker  on  Indian  reservatian  when 
Indian  title  thereto  had  been  eztingnisbed;  Herd  t.  United  States, 
13  OU.  SIB,  75  Fac.  S92,  npholding  jorisdiction  of  territorial  conrt 
«ZBrciBing  federal  jarisdietion  over  prosMntion  of  white  for  offense 
«n  Indian  reservation;  Gk)odBon  t.  United  States,  7  OU.  123,  131, 
Si  Pac.  429,  427,  upholding  jurisdiction  of  territorial  conrt  sitting 
with  powers  of  federal  conrt  over  prosecution  for  adultery  committed 
on  Indian  reservation  bj  one  not  an  Indian. 

Distinguished  in  Buster  v.  Wrigbt,  135  Fed.  952,  SS  C.  C.  A.  505, 
neither  Creek  agreement  of  1901,  nor  establishment  of  townsites, 
nor  sale  of  lota  to  noucitiiens  of  Creek  nation  prohibits  Interior 
Department  from  closing  unlawful  business  of  noneitizens  who  refuse 
t«  paj  permit  tax. 

Bjh  4  (LZ,  248).    Liability  of  officer*  for  acts. 

Approved  in  Indian  Laud  t  Trust  Co.  r.  Shoenfelt,  18S  Fed.  486, 
M  C.  C.  A.  19S,  federal  conrt  in  Indian  territory  cannot  enjoin 
Indian  agent  from  threatening  to  evict  lessee;  O'Beilly  De  Camara 
V.  Brooke,  135  Fed.  387,  holding  military  governor  of  Cuba  liable 
in  damages  to  Spanish  subject  who  was  granted  perpetual  slaughter 
franchise  in  Havana,  and  which  governor  abolished;  Elgin  Nat.  Wateb 
Co.  V.  LoveUnd,  132  Fed.  48,  corporation  is  not  indispensable  party 
to  suit  for  unfair  eompetitiou  against  individuals,  thongh  defendants 
are  charged  with  having  fraudulently  assumed  corporate  name. 

H  U.  8.  210-214,  84  L.  409,  BADICH  v.  HUTCHIN& 

8yL  2  (IZ,  244).    Contracts — Duress  deflned. 

Approved  in  Newhall  v.  Jordan,  149  Fad.  589,  importer  entering 
goods  and  purchasing  .internal  revenue  stamps  without  protest  cannot 
recover  tax,  though  goods  not  lawfully  taxable;  Bnmes  v,  Bumes, 
182  Fed.  493,  upholding  family  settlement  made  under  threat  by 
aorviving  partner  to  administer  estate  as  survivor  unless  corporation 
formed  and  stock  divided;  Lippiueott  v.  Supreme  Council  A.  L.  H., 
180  Fed.  484,  where  beneficial  society  illegally  reduced  payments 
«n  certificates  and  levied  assessments  on  reduced  amount,  and  member 
tendered  assessment  at  former  rate,  bnt  on  its  refnaal  paid  nnder  new 
nt«  under  protest,  he  could  rescind  contract  and  recover  payment 
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made  prior  to  change;  Foote  t.  De  Po<r,  126  Iowa,  372,  106  Am.  SC 
Bep.  365,  lOS  N.  W.  114,  6S  L.  B.  A.  302,  where  divorced  wife,  having 
cnBtody  of  childien,  obtained  appointment  of  guardian  for  him,  claim- 
ing be  waa  incompetent,  and  by  agreement  thereafter  proceeding* 
diamisBed  and  he  conveyed  most  of  hii  property  for  benefit  of  chil- 
dren, trauaactioQ  avoidable  by  hie  heirs  after  death;  First  Nat.  Bank 
».  Sargent,  65  Neb.  607,  91  N.  W.  599,  59  L.  E.  A.  298,  where  one  con- 
veyed land  by  de«d  absolute  as  security  for  loan  by  bank  and  when 
be  waa  flnanciallj  embarrassed  bank  denied  Iiis  interest  and  he  found 
advantageous  purchaser  but  baak  refused  to  release  anlesa  largs 
bonus  paid,  payment  of  bonus  was  under  dureaa;  £ilpatrick  v.  Ger- 
mania  Life  Ins.  Co.,  183  N.  T.  170,  111  Am.  St.  Bep.  727,  7E  N.  B. 
1126,  2  L.  B.  A.  (N.  B.)  674,  where,  on  default  in  payment  of  inter- 
est on  mortgage,  mortgagee  sued  to  foreclose  and  mortgagor  tendered 
principal  and  interest  and  was  informed  that  foreclosure  dismissed 
and  mortgagee  demanded  bonus  which  mortgage  provided  in  case  pay- 
ment made  before  matarity,  payment  of  bonus  is  involuntary, 

9S  U.  S.  214-221,  24  L.  384,  EOEMEB  v.  SIMON. 
Syl.  5  (IX,  245),    Patents— Evidence  of  prior  ose— Notice, 
Approved  in  Drewson  v.  Hartje  Paper  etc  Co.,  131  Fed.  T39,  65 

C.  C.  A,  548,  in  absence  of  objection,  date  of  invention  is  presumed 

to  be  date  of  application  for  patent. 


SyL  2  (IX,  &46).    Crose-biU  is  anziliary. 

Approved  in  Blythe  Co.  v.  Bankers'  Inv.  Co.,  147  Cal.  9fi,  93,  81 
Pae.  285,  decree  pro  confeeso  on  cross-bill  may  be  vacated  on  m»- 
tion  after  adjournment  of  term. 

SyL  4  (IX,  246).     Assignor  pendente  lite  may  continue  snit 

Approved  in  Bykes  v.  Beck,  12  N.  D,  252,  96  N.  W.  846,  permit- 
ting appeal  by  original  party  though  he  has  sold  subject  matter  of 
action  pendente  lite. 

Syl.  S  (IX,  246).    Ifandamns  to  compel  allowance  of  appeal. 

See  98  Am.  St.  Bep.  893,  note. 

OE  U.  S.  232-242,  24  L.  443,  CHABTEB  OAS'  INSUBANC&  CO.  « 
BODEL. 

ByL  1  (IX,  246).  Insurance — Objection  to  niBeieney  of  proofs  of 
loss. 

Approved  in  Aetna  Life  Ins.  Co.  ▼.  MHward,  118  Ky.  782,  88  a  W. 
868,  following  rule;  Noyes  v.  Commercial  Travelers'  etc  Ace.  Assn., 
190  Mass.  182,  76  M.  E.  666,  decision  of  directors  of  accident  in- 
surance policy  that  proofs  of  injury  are  not  satisfactory  ia  sot  eoB> 
elusive. 
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Byl.  8  (TK,  247).    Innirance — Suffieienej  of  proofs  of  Iom. 
Approved  in  Ljon  v.  United  Uoderas,  148  Cal.  473,  S3  Fu.  800, 
mppljing  rule  in  action  on  mutnal  benefit  certificate. 


Bjl.  J  (IX,  249).    Inniranee — Unconditional  owoerahip. 

ApprOTed  in  Medley  v.  German  Alliance  Ins.  Co.,  6S  W.  Va.  SQ4, 
tT  8.  E.  110,  elanie  In  policy  providing  for  nneouditional  and  sole 
ownership  not  violate  bocanse  inauied  bad  only  life  estate  encum- 
bered by  deed  of  trnat. 

93  V.  8.  252-259,  24  L.  444,  MILNEB  ▼.  HEEE. 

SyL  1  (IZ,  249),     Bankruptcy  assignee's  petition  to  adjust  Uens. 

Distingaished  is  In  re  Scberber,  131  Fed.  124,  wbere  petition  of 
bankruptcy  trustee  to  recover  preference  by  snmmary  proceeding! 
contained  no  allegation  that  respondent's  claim  was  merely  color- 
able and  respondent  objected  to  form  of  proceeding,  bankruptcy 
court  could  only  proceed  by  plenary  suit. 


Approved  in  Delinquent  Tax  List  v.  Territory  of  Arizona,  4  Arii. 
188,  37  Pac.  870,  39  Pae.  328,  tax  on  unconfirmed  Meiican  grant  fa 
valid;  Catron  v.  Laughlio,  11  N.  U.  632,  72  Pac.  32,  where  New 
Mexico  8urveyor  General  recommended  confirmation  of  Mexieaa 
grant  without  limitation  as  to  quantity,  and  Congress  confirmed  it  as 
lecommEBded,  title  is  valid  as  to  all  land  claimed. 

Distinguished  in  Territory  v.  Delinquent  Taxpayers,  12  H.  M.  70, 
73  Pac.  624,  Mexican  grant  taxable  though  grant  submitted  for  con- 
firmation and  patent  not  yet  iaened. 

95  U.  B.  269-274,  24  L.  410,  IN8UEANCE  CO.  v.  DUTCHES. 
Syl.  2  (IX,  2S0).  loanrance — Beceipt  of  note  for  premium. 
Cited  in  Union  etc.  Life  Ins.  Go.  v.  Loughmiller,  33  Ind.  App.  813, 

69  N.  E.  265,  arguendo. 

Syl.  4  (IX,  251).    Interpretation  of  agreement  by  parties. 

Approved  in  Seymour  v.  Warren,  179  N.  Y.  6,  71  N.  E.  261,  con- 
■truing  agreement  between  land  owner  and  real  estate  broker  by 
which  latter  agreed  to  take  charge  of  property. 
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87L  S  (IX,  esi).    I^teotee  bound  hj  elnim. 

ApproTsd  in  CortU  t.  Amoriean  Street  Lamp  «te.  Co.,  14S  Fed. 
617,  CortU  patent  No,  013,648,  for  electric  lunp,  not  infringed  bj 
device  of  Uoniand  patent  No.  781,613;  Cineitinati  By.  Bnpply  Co. 
▼.  American  Hoiet  etc  Co.,  143  Fed.  32S,  holding  Cioibj  patent  No. 
388,840,  for  wire  rope  elamp,  limited  in  view  of  prior  actj  Feltoit 
etc.  Wlioel  Co.  t.  Abner  Doble  Co.,  141  Fed.  664,  eonetming  Ejom 
patent  No.  033,962,  for  water-wbeel  easing;  Averj  ▼,  J,  I.  OaM 
Flow  Worke,  139  Fed.  S86,  eonatrning  Atot;  patent  No.  650,771, 
for  double  mold  board  plow;  Jonea  v.  Dnvie,  138  Fed.  BZ,  63,  70  C. 
C.  A.  558,  eonetruing  Lattimore  patent  No.  41S,7E0,  for  lantern  holder 
for  miners'  cape;  Lan7on  Zine  Co.  r.  Brown,  129  Fed.  915,  04  C. 
C.  A.  344,  holding  Brown  patent  No.  471,264,  for  ore-routing  fnmace, 
Aot  infringed  hj  deviee  of  Cappean  patent  No.  691,112, 

Dlatinguiehed  in  Benbow-Brammer  Ufg.  Co.  t.  Simpeon  Hfg.  Co., 
132  Fed.  61S,  holding  Sehroeder  patent  No.  535,469,  for  waabing-ma- 
ehine,  inf  lioged. 


B7I.  3  (IX,  353),    Appellant  mait  lee  to  proper  record. 

Approved  in  In  re  A,  L.  Bobertahaw  Ufg.  Co.,  135  Fed.  223,  wher* 
parties  to  bankroptej  appeal  do  not  agree  as  to  contents  of  ap- 
peal record,  it  is  duty  of  appellant  to  file  praecipe  pointing  out  eped- 
fleally  what  records  ihonld  be  certified. 

flS  n.  B.  289-S94,  24  U  496,  BECEWTTE  t.  TALBOT. 

87I.  1   (IX,  254).     Statute  of  frands — Snffleiency  of  memorandum. 

Approved  in  Halsell  v.  Benfrow,  14  OkL  630,  78  Pae.  121,  constru* 
ing  correspondence  and  telegrams  as  not  eouBtituting  aufflcient  mem- 
orandum of  agreement  to  sell  land  aa  satisfies  statutes  of  fiauda. 

95  C  B.  294-296,  24  L.  436,  PEABSON  v.  TEWDALL. 

Syl.  3  (IX,  25S).     Seventh  amendment  relates  to  federal  courts. 

Approved  in  Tilley  v.  Cox,  119  Ga.  870,  47  S.  E,  221,  apholding 
Civ.  Code,  1895,  J  5331,  authorizing  direction  of  verdict  where  there 
is  no  conflict  in  evidence, 

Syl.  4  (IX,  250).    Due  process — Condemnation  proceedings. 

Approved  in  Tonst  T.  Willis,  6  Okl.  416,  49  Pac.  1014,  upholding 
set  of  1S95,  relating  to  appeals  from  justices'  eoarts,  and  providing 
for  entry  of  judgment  against  sureties  on  appeal  bond  on  notion, 
■•  to  bond  given  prior  to  enactment  of  atatntea 
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87I.  2  (IZ,  856).    UAttera  of  expert  eridenes. 

Approved  in  Allen  t.  Field,  130  Fed.  66S,  OG  C.  0.  A.  19,  Kdmlttlng 
expert  evidence  •■  to  value  of  TelaaBe  from  risk  attending  full  ez- 
eention  of  eonlraet  broken. 

Dietingnished  in  Eamann  v.  Uilwankee  Bridge  Co.,  127  Wit.  KB, 
106  N.  W.  loss,  opinion  evidence  &b  to  whether  p&rticalar  manner 
of  moving  heavy  maebine  from  ear  was  proper,  it  inadmiHible. 

SyL  3  (IX,  257).     Care  required  of  towboat. 

Approved  in  The  Britannia,  14S  Fed.  497,  holding  tag  liable  where 
it  had  bnt  one  hawser,  which  parted  twice  in  calm  weather  and  later 
parted  again  In  storm  and  tows  lost;  Bebetoek  v.  Qilcbrist  Transp. 
Co.,  132  Fed.  17S,  where  moored  vessel  was  struck  by  steamer  in 
tow  of  two  tugs  by  reason  of  failure  of  rear  tng  to  properly  assist 
in  tnming  in  channel,  tng  was  liable;  The  W.  Or.  Hason,  131  Fed. 
S35,  holding  where  steamer  is  tow  of  two  tugs  stranded  on  side  of 
ehannel,  leading  tog  at  faolt  for  failure  to  signal;  The  Inea,  130  Fed. 
41,  holding  tng  liable  for  stranding  of  tew  over  obstruction  in  chan- 
nel, not  known  to  master  of  tug  but  well  known  to  others. 

SyL  fl  (IX,  257).    Judge's  opinion  as  to  amount  of  damages. 

Approved  in  Pittsburgh  By.  Co.  v.  Bloomer,  146  Fed.  723,  up- 
holding instmction  in  action  against  street  railway  for  injory  to 
passenger  by  being  thrown  by  anddan  starting  of  ear  while  alight- 

95  U.  S.  303-316,  24  L.  450,  OUIJ>  ▼.  WASHINGTON  HOSPITAL  FOB 
FOUNDIJNa& 

ByL  6  (IX,  299).    Trust  to  eonvey  to  charity— Perpetuity. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed. 
622,  52L,  67  C.  C.  A.  393,  where  will  dbected  income  of  residue  to 
be  used  to  pay  specific  legacies  and  balance  of  twenty-live  year  ac- 
enmnlation  added  to  principal,  and  charitable  corporation  formed  to 
which  estate  to  be  transferred,  gift  vested  on  testator's  death;  Cod- 
man  V.  Brigham,  1S7  Uass.  313,  72  N.  E.  1009,  where  will  created 
charitable  trust,  provision  for  accumulations  valid  though  reqnir- 
ing  fund  to  be  held  for  period  beyond  time  prescribed  by  rule  against 
perpetuities. 

ByL  •  (IX,  860).    Charitable  uses  liberally  construed. 

Approved  in  Tincher  v.  Arnold,  147  Fed.  673,  where  reBldoary 
estate  devised  in  trust,  aecnmulations  to  certain  amount  to  be  used 
for  building  to  be  used  for  edueating  boys,  ineome  from  remainder 
of  fund  to  be  need  to  pay  teachers,  latter  part  need  not  be  nied  ex- 
dnaively  for  teachers. 
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95  U.  8.  818-319,  24  L.  479,  HAET  t.  TTNITBD  STATES. 

Syl.  1  (IX,  260).    United  States— 'Wrongful  acts  of  officers. 

Approved  in  tJuited  Statet  v.  Qneat,  143  Fed.  4SS,  anrety  on  dis- 
tiller'•  bond  not  relieved  from  liability  for  tax  on  spiritB  loat  in 
distillerj  marehouse  becanse  warebonae  was  in  charge  of  collector 
and  loM  occurred  tbrongh  negUgenee  of  enstodlan;  United  States 
r.  Ennis,  132  Fed.  135,  failnre  of  Treunr^  Department  to  withbold 
part  of  payment  due  government  contractor  on  acconnt  of  claim 
of  United  States  against  him  tor  prior  breach  of  contract  does  not 
release  sureties  from  Uabilitj  for  sneh  claim;  Christie-Street  Com. 
Co.  V.  United  States,  129  Fed.  609,  statements  by  departmental  of- 
ficers to  claimant  pending  appeal  before  internal  revenne  eommis- 
sioner  that  claim  would  be  allowed  or  had  been  fsvorablr  certified, 
do  not  estop  government  so  as  to  avoid  statute  of  limitations, 

95  U.  a  319-326,  24  L.  357,  SHIBLDS  v.  OHIO. 

S7I.  8  (IX,  260),    Effect  of  consolidation  of  corporations. 

Approved  in  Anderson  ▼.  War  Eagle  etc.  Uin.  Co.,  8  Idaho,  803, 
72  Pac.  674,  following  rule;  San  Antonio  Traction  Co.  v.  Altgelt, 
200  U.  S.  309,  50  L.  494,  26  Bup.  Gt.  261,  contract  exemption  from 
legislative  regulation  of  rates  poaseBsed  bj  street  railway  chartered 
prior  to  Texas  Const.  1870,  Bill  of  Bights,  §  17,  is  lost  by  foreclosure 
sale  and  acquisition  of  franchises  by  new  corporation;  Walsey  v. 
Chicago  etc.  By.  Co.,  147  Fed.  614,  where  railroad  formed  by  con- 
solidation of  corporations  from  Iowa  and  Illinois,  it  could  not  re- 
move suit  brought  in  court  of  either  state;  Cladding  v.  St.  Ustthows 
Church,  25  B.  I.  634,  105  Am.  St.  Bep,  904,  57  AtL  863,  65  L.  B.  A. 
225,  where  testatrix  beqneathed  property  to  church  for  mutes,  but 
before  her  death  church  corporation  consolidated  with  another,  though 
department  of  consolidated  corporation  carried  on  same  work  as  old 
church,  consolidated  corporation  does  not  take  bequest. 

Distinguished  in  Lee  v.  Atlantic  etc.  B.  Co.,  150  Fed.  790,  constru- 
ing contract  between  corporations  as  merger  and  not  consolidation. 

Syl.   3    (IX,  262).     Consolidation   of   corporations— Exemptions. 

Approved  in  Bochester  v.  Bocheater  By,  Co.,  182  N.  T.  118,  74  N. 
E.  959,  70  L.  B.  A.  773,  where  street  railway  was  by  statute  ex- 
empt from  expense  of  repairing  between  tracks,  exemption  did  not 
pass  to  lessee. 

Syl.  5  (IX,  262).    Beserved  right  to  amend  corporate  charter. 

Approved  in  Chicago  v.  Cicero,  210  Ul.  29S,  71  N.  E.  359,  uphold- 
ing Hurd's  Bev.  St,  1901,  p.  347,  g  26,  providing  for  furnishing  of 
water  by  city  owning  its  own  waterworks  to  adjacent  city  not  own- 
ing own  system. 

Distinguished  in  Omaha  Water  Co.  v.  City  of  Omahs,  147  Fed. 
68,  municipal  contract  to  suspend  for  twenty-five  years  power  of 
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'Citf  to  ngulkta  water  ratea  In  eouBideratien  of  eonatnietioa  and 
maiDtenance  of  Waterworkg  in  not  niite»auab1«. 


Byt  e  (IZ,  261).  Betentioii  of  prenuanu — Batifleatioa  of  agent'* 
■aetfl. 

Approved  in  Uorgau  v.  Northweetem  Nat.  Life  Ine.  Co.,  42  Waal). 
14,  84  Pac.  413,  foUoning  nile. 

B7I.  T  (IS,  £64).  InsQTaiice — Knowledge  of  agent  accepting  pre- 
■miazne. 

Approved  in  0«nnan- American  Ins.  Co.  ▼.  Teaglef,  108  Ind.  fiSS, 
Tl  K.  E.  903,  in  action  on  Are  poliej  defended  on  gronnd  that  poliej 
wu  Toid  beeanee  proper^  waa  encumbered,  replj  tbat  agent  who 
wrote  policy  knew  of  enenmbrance  was  sufficient;  Farmen'  etc  Ins. 
■Co.  T,  Jackman,  35  Ind.  App.  IS,  73  N.  E.  735,  where  inaared  owned 
property  in  fee  eimple  at  time  of  insurance  and  ratified  insurer  of 
transfer  to  eon,  in  wliich  insared  retained  life  estate,  and  after- 
ward insurance  readjusted  and  insurer  notified  of  condition  of  title 
And  insured  paid  premiums  under  policy  declaring  that  poliey  on 
property  not  owned  in  fee  simple  was  void,  coodiiiou  waived;  Aetna 
Iiife  Ins.  Co.  t.  Fallow,  110  Tenn.  733,  735,  77  B,  W.  940,  where  ae- 
'Cident  policy  provided  that  there  should  be  no  insurance  unless  pre- 
minm  paid  prior  to  accident,  but  by  agreement  between  insured  and 
general  agent  former  held  premiums  antU  collector  called,  insurer 
estopped  to  deny  liability. 

8yl,  8  (H,  265).    Insurance— Doctrine  of  waiver. 

Approved  in  Williams  v.  Neely,  184  Fed.  10,  69  L.  B.  A.  232,  67 
C.  C.  A.  171,  purchaser  for  value  from  creditor  of  obligation  of 
-debtor,  who  obtains  latter's  note  payable  to  himself  as  evidence  of 
.obligation,  debtor  does  not  waive  right  to  plead  defenses  available 
.against  original  obligation;  Supreme  Lodge  £.  of  H.  v.  Jones,  35 
Ind.  App.  129,  69  N.  E.  721,  applying  rule  iu  action  as  benefit  certifi- 
-cate  where  financial  recorder  of  local  lodge  accepted  pavmeut  of  as- 
sessments past  due;  Parsons  v.  Lane,  97  Uinn.  105,  106  N.  W.  488, 
applying  rale  to  condition  in  policy  as  to  title;  Collins  v.  Metropolitan 
Life  Ins.  Co.,  32  Hont.  343,  343,  lOS  Am.  St.  Bep.  578,  80  Pac.  012, 
-613,  where  policy  provided  that  forfeitures  for  nonpayment  of  pre- 
mium were  waivable  only  in  writing  by  officer  of  company,  agree- 
ment of  insured  with  agent  to  extend  time  for  payment  is  not  bind- 
ing on  insurer,  though  other  payments  bad  been  waived  by  latter; 
Thompson  V-  Travelers'  Ins.  Co.,  13  N.  D.  451,  101  N.  W.  902,  ae- 
-eeptance  of  first  premium  by  insurer  without  knowledge  of  insured's 
health  does  not  estop  it  from  setting  up  breach  of  condition;  Dom- 
ing Inv.  Co.  v.  Shawnee  Ins.  Co.,  16  Okl.  11,  S3  Pac.  921,  though  agent 
irrote   application   knowing  it   misstated   facts,   insurer   not   bound 
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thereby  where  it  never  knew  f&eU  And  mgent  not  ftnthorieod  to  wkIts 
eonditione;  Aetna  Life  Ina.  Co.  t.  FftUow,  110  Tenn.  730,  77  S.  W. 
9S9,  where  accident  policy  provided  that  thero  ihould  be  no  insur- 
anee  unleHB^premiuma  paid  prior  to  aecident,  but  by  agreement  be- 
tween iniored  and  general  agent  former  held  preminms  until  eol- 
lector  called,  intnirer  eitopped  to  deny  Uabilitj. 

8yl.  B  (IX,  S6S).    When  waiver  claimable  by  innued. 

Approved  in  Oiah  t.  Insurance  Co.  of  Nortta  America,  16  OkL  73, 
74,  S7  Pae.  873,  S74,  conaidering  tgaeation  of  waiver  of  iroD-sofe  clause 
In  fire  policy;  Aetna  Life  Ina.  Co.  v.  Fallow,  110  Tenn.  73B,  77  S. 
W.  94E,  applying  mle  where  enbagent  of  general  agent  of  accident 
company  collected  policy  after  matoiity. 

ByL  10  (IX,  2Q6}.    Insurance — ^Bestrietione — Aete  of  agent. 

DiBtinguiahad  in  Medley  v.  German  etc  Ina.  Co.,  SS  W.  Ya.  351, 
47  B.  E.  lOS,  Testrictioni  in  policy  as  to  authority  of  agent  ai  to 
waiver  do  not  apply  to  eonditiona  relating  to  inception  of  policy. 

9S  n.  8.  342-346,  S4  L.  412,  UEBCHANT8'  NAT.  BANE  v.  COOE. 

Syl.  1  (IZ,  267).  Bankruptcy — Beaionable  caoae  to  believe  in- 
Mlvent. 

Approved  in  Capital  Nat.  Bank  v.  Wilkerson,  36  Ind.  App.  474, 
483,  75  N.  £.  839,  842,  and  Stevenw)n  v.  UUIiken  etc.  Co.,  99  Ue. 
327,  G9  Att.  47S,  both  foUowing  mle;  In  re  Moody,  134  Fed.  033, 
where  retailer  within  four  months  of  bankmptey  transferred  gooda 
to  firm,  which  paid  his  debt  to  bank  of  which  partner*  were  atock- 
faoldera,  and  who  transferred  to  him  farm,  title  to  which  taken  in 
wife's  name,  transfer  waa  void;  Crandall  v.  Coats,  133  Fed.  969, 
holding  preferred  creditor  charged  with  notice  of  bankrupt 'e  in- 
solvency at  time  of  conveyance;  In  re  Goodhile,  130  Fed.  473,  fact 
that  indebtedneM  of  retailer  to  wholeoaler  ii  past  due  when  pay- 
ment made  doea  not  give  creditor  eanse  to  believe  debtor  insolvent 
and  that  it  was  intended  as  preference. 

95  n.  S.  347-354,  24  L.  596,  SESSIONS  v.  JOHNSON. 
Syl.  1  (lit,  267).    Jndgmont  against  one  joint  debtor  aa  bar. 
Approved  in  Blytbe  v.  Cordingly,  SO  Colo.  App.  514,  SO  Pae.  497, 
judgment  on  Arm  dabt  where  service  is  had  on  less  than  all  of  part- 
ners bars  sabsequent  action  against  partners  not  served. 
'    Syl.  3  (IX,  267).    Joinder  of  wrongdoers. 

Approved  in  Shane  v.  Butte  Else.  By.  Co.,  160  Fed.  809,  whero 
complaint  in  state  action  states  joint  cause  against  nonresident  cor- 
poration and  resident  servant,  denial  of  joint  negligence  in  eor- 
poration'a  removal  petition  is  insufficient;  Knnth  v.  Butte  Elee. 
Sj.  Co.,  148  Fed.  74,  refusing  removal  of  action  against  railway  com- 
pany and  servant  for  joint  negligence  eaosing  injury,  where  fraodn- 
lent  joinder  not  alleged  and  proven. 
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95  V.  8.  360-372,  S4  L.  llfl,  CASS  COUNTT  v.  JOHNSTON. 
Bjh  1  (IX,  26S},  Beqairement  of  mftjority  of  UgaJ  voten. 
Approved  ui  Sharp  t.  George,  0  Ariz.  68,  16  Pac.  21 S,  applying 
thIb  in  eonBtming  Laws  18th  Aiaem.  Act  No.  82,  relatins  to  eBtab- 
liahment  of  nnion  Ugh  achool;  diBBenting  opinion  in  Bice  t.  Pal- 
mer, 78  Ark.  4S3,  90  8.  W.  403,  majoritj  holding  nuder  Kirbj'e 
I>ig-,  S  71S,  majority  of  eleeton  voting  at  election  ueeeBurjr  to  psBi 
conatitutional  amendment. 

DiBtingaishad  in  Knight  v.  Bhelton,  131  Fed.  127,  133,  nnder 
Const.  Ark.,  art.  19,  g  22,  approval  of  eonetitntional  amendment 
by  majority  of  electors  voting  on  Bach  propositian  is  not  Bnffieient 
nnleSB  they  constltDte  majority  of  those  voting  at  election. 

SyL  2  (IZ,  S69).    Electors  not  voting' presumed  to  assent. 

Approved  in  Law  v.  San  Francisco,  lU  Cal.  395,  77  Pac.  1019, 
under  San  Francisco  Charter  Act  12,  |  4,  relating  to  elections  for 
-nnhlie  improvement  bonda,  favorable  two-thirds  vote  of  all  votes 
CBSt  ac  election  is  required;  Unrdock  v.  Strange,  99  Hd.  110,  57 
Atl.  030,  where  on  election  of  city  officer  by  eoancil  there  was  one 
blank  ballot,  Bach  ballot  cannot  be  counted  in  samroing  np  total, 
majority  of  which  must  be  received  to  be  elected;  dissenting  opin- 
ion in  Bice  v.  Palmer,  78  Ark.  450,  96  8.  W.  401,  majority  holding 
under  Kirby's  Dig.,  §  716,  majority  of  electors  voting  at  election 
neceasary  to  pass  conatltutional  amendment. 

Bjl.  5  (IX,  270).    Uandamns — Tax  levy  to  pay  bonds. 

Approved  in  Kocera  v.  West  Chicago  Park  Commts.,  221  BL  193, 
77  N.  E.  914,  where  bonda  issued  by  town  to  park  commiasioners  and 
money  went  into  park  treasury,  indebtedness  was  that  of  park  board 
and  not  of  town,  and  park  board  coold  Issne  farther  bonds  nnder 
Laws  1905,  p.  340. 

Diatingniabed  in  Folsom  v.  Greenwood  Co.,  130  Fed.  731,  county 
in  Sooth  Carolina  is  not  liable  on  bonds  issued  by  township  before 
county  created,  where  township  was  formerly  part  of  another  county 
which  was  disiolved. 

95  U.  B.  380-390,  21  L.  199,  MTJTtJAl-  BEN.  UFB  INS.  CO.  v. 
HJOaiNBOTHAU. 

Syl.  1   (IX,  271).    Life — Bepresentations  as  to  health — Date. 

Diatingniabed  in  Kerr  v.  Union  Marine  Ins.  Co.,  130  Fed.  118,  01 
C.  C.  A.  617,  where  in  November  insured  told  insorer  bark  had  not 
sailed,  and  on  December  12th  insured  inatrncted  broker  to  procure 
insarance  but  did  not  Bay  ahe  had  sailed  on  December  4th,  and  policy 
issued,  policy  was  void. 
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Sfl.  3  (IX,  272).    luBurance — Proofs  of  death  sa  ftdmisalons. 
Approved  in  Aetna  Life  Ins.  Co.  t.  Uilward,  US  Kj.  729,  8£  S. 
W.  307,  in  action  on  accident  policj  verdict  of  coroner's  jaxy  la  not 


Syl.  1  (IZ,  373).    ConclnsiTeueBB  of  eoniient  decree. 

Approved  in  Harding  v.  Harding,  198  V.  S.  335,  49  L.  1074,  25 
Bnp.  Ct.  679,  consent  decree  for  separate  maintenance  in  Illinois 
Buit  is  res  adjudicata  on  qneation  of  desertion  and  that  wife  was 
living  apart  from  hnaband  without  her  fault. 

05  V.  S.  407-418,  24  L.  503,  UNITED  STATES  r.  0ILLI3. 

S7I.  2  (IX,  2T4).    AsBignment  of  elaime  against  government. 

Approved  in  Nntt  y.  E^nnt,  80O  TJ.  S.  20,  SO  L.  352,  26  Sup.  Ct. 
216,  illegality  of  clause  in  contract  for  pToaeention  of  claim  against 
United'States  making  payment  of  eompeoBatiou  for  services  there- 
under a  lien  on  claim  or  evidence  of  indebtednees  issued  therefor, 
iloes  not  invalidate  provision  for  payment  for  services  of  percentsge 
of  amount  allowed;  Henningeen  v.  United  States  Fidelity  etc.  Co., 
143  fed,  813,  asB^^ment  by  public  contractor  of  claim  against 
United  States  for  money  accruing  on  building  contract  ia  void. 

95  U.  S.  418-425,  24  L.  437,  TURNBULL  v.  PATSON. 

SyL  6  (IX,  276).    Stockholder  on  booka  presnmed  owner. 

Approved  in  Louisville  etc  B.  B.  Co.  r.  Hart  Co.,  116  Ky.  193,  75 
S.  W.  290,  determining  time  of  accrual  of  interest  on  stock  subscrip- 
tion; Farmers'  etc.  Nat.  Bank  v.  Uosher,  68  Neb.  729,  100  N.  W. 
135,  determining  ownership  of  stock  pledged  where  it  had  been  gar- 
niaheed  for  debt  of  pledgor. 

Distinguished  in  Chesapeake  etc.  By.  Co.  v.  Deepwater  By.  Co., 
57  W.  Va,  679,  680,  50  S,  E.  906,  books  of  private  corporation  are 
inadmisBible  in  its  favor  in  action  by  stranger  respecting  title  to 
property  to  prove  that  acts  therein  recited  were  performed  at  time 
and  in  manner  therein  stated. 

95  U.  8.  425.433,  24  L.  453,  NEW  TOBK  LITE  INS.  CO,  t.  DAVIS. 

Syl.  1  (IX,  277).    Insurance — Place  of  payment  of  preminms. 

Approved  in  Monahan  v.  Mntnal  InB.  Co.,  103  Md.  169,  63  Atl. 
213,  5  L.  B.  A.  (N.  S.)  759,  where  life  policy  provided  that  it  ahonld 
be  void  in  case  insurer  had  other  policy  on  same  life  and  it  received 
premiums  for  same  years,  it  could  not  deny  validity  of  second  policy 
bccauBR  of  otber  policy  not  discovered  on  account  of  insurer's  ^s- 
tern  of  bookkeeping. 
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«S  n.  8.  439-443,  24  L.  60B,  BALTIUOBE  ft  POTOUAC  B.  B.  CO.  t. 
JONES. 

87I.  1  (IZ,  279).    Negligeiiee  defined. 

Appioved  in  Uorria  v.  Florida  Centr&l  etc.  B.  B.  Co.,  43  Fla.  85, 
29  80.  545,  construing  LawB  1861,  c.  4071,  relating  to  care  leqaired 
«f  MilroBds;  Fuller  v.  Atlantis  Coaet  Line  B.  Co.,  140  N.  C.  484, 
53  6.  E.  £93,  in  action  for  injury  to  hone  which  canght  cold  whUe 
kept  in  ear  at  night,  inatmetion  that  if  carrier  had  stables  and 
knew  it  conld  not  forward  horae  and  kept  it  in  car,  !t  was  negli- 
gence, ia  erroneouB;  Turrentine  t.  Wellington,  136  N.  C.  312,  48  S. 
E.  740,  appljing  rule  where  eerrant  engaged  in  blasting  injured  by 
rock  rolling  down  hill;  Klenk  t.  Oregon  etc.  B.  B.  Co.,  27  Utah,  431, 
76  Pac.  215,  appljing  rale  where  brakeman  pushed  trespasser  ofl 
train  while  it  was  going  at  over  twelve  miles  per  hour;  Mason  t. 
Post,  105  Ta.  501,  54  8.  E.  313,  holding  motorman  negligent  where 
ha  had  right  of  way  and  saw  oncoming  car  leave  only  turnout  but 
he  persisted  in  going  ahead;  Lopes  t.  Sehuque,  114  La.  1011,  88  80. 
813,  arguendo. 

Syl.  4  (IX,  232).    Negligence — Laborer  riding  on  locomotive. 

Approved  in  Williams  v.  Choctaw  etc.  B.  Co.,  149  Fed.  107,  fore- 
man of  switching  crew  working  with  engine  in  yard  and  injnred  by 
elipping  off  of  defective  footboard  of  engine,  ia  contributory  negli- 
gence; Tower  Lnmber  Co.  v.  Brandvold,  141  Fed.  922,  holding  em- 
ployee of  lumber  company  riding  on  logging  car  instead  of  on  flat 
car  with  other  men  guilty  of  contributory  negligence  though  fore- 
man permitted  him  to  ride  there;  Chicago  Qreat  Western  By.  Co. 
V.  Crotty,  141  Fed.  916,  applying  rule  where  brakeman  participated 
in  staking  of  car;  Demko  v.  Carbon  Hill  Coal  Co.,  136  Fed.  163,  69 
C  C.  A.  74,  brakeman  on  logging  road  riding  on  floor  of  rear  of 
engine  instead  of  in  cab  is  guilty  of  contributory  negligence;  Badley 
V.  Columbia  By.  Co.,  44  Or.  345,  75  Pac.  217,  passenger  riding  on 
engine  of  freight  train  at  direction  of  engineer  instead  of  in  caboose 
is  guilty  of  contributory  negligence;  BecBon  v.  New  York  etc.  By. 
Co.,  S6  B.  I.  407,  59  Atl.  80,  holding  brakeman  running  along  edge 
of  roof  of  car  instead  of  using  running  board  is  negligent  if  he  falls 
into  opening  cut  in  roof  for  ladder;  Kansas  City  etc.  B.  Co.  V.  Willi- 
ford,  115  Tenn.  116,  88  8.  W.  180,  one  riding  on  footboard  at  rear 
of  switch  engine  with  knowledge  of  foreman  is  contributorily  negli- 
gent where  he  was  killed  by  collision  though  engine  running  at  un- 
lawful speed;  dissenting  opinion  in  Mitbourne  v.  Arnold  Power  etc. 
Co.,  140  Mich.  325,  327,  330,  103  N.  W.  825,  827,  70  L.  B.  A.  600, 
majority  holding  employee  not  negligent  where  be  sits  outside  of 
house-car  to  watch  tools  and  on  being  warned  by  boss  so  stated  and 
latter  replied,  "All  right." 

Distinguished  in  Sane  v.  Erie  B.  Co.,  142  Fed.  689,  fireman  killed 
by  eollision  with  another  engine  not  guilty  of  contributory  negli* 
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gence  because  be  waa  on  mmiiig-board  cleaning  beadlight  while  «- 
giue  was  bIowIj  baeking;  Ft.  Wayne  Tiaetion  Co.  t.  Hardendorf, 
164  Ind.  407,  72  N.  E.  SB4,  passenger  on  crowded  street-ear  stand- 
log  on  running-board  is  not  eoutribatory  negligent  where  eondne- 
tor  Bathorises  him  to  stand  there;  Uilbonrne  t.  Arnold  Power  etc. 
Co.,  140  Hich.  322,  103  N.  W.  824,  70  L.  B.  A.  600,  where  employee 
of  electric  railway  took  seat  outside  of  house-ear  to  watch  tools, 
and  on  being  eantiooed  by  boss,  bo  stated  and  latter  said,  "All 
right,"  employee  not  negligent;  Dunphy  r.  8t.  Joseph  Stockyards 
Co.,  lis  Uo.  App.  61S,  95  S.  W.  305,  servant  injured  by  derailment 
of  switch-engine  while  riding  on  front,  seated  on  drawbar  with  one 
foot  on  footboard,  instead  of  standing  on  footboard,  is  not  negli- 
gent 

8yl.  S  (ZZ,  S83).    Contribiitory  negligence  bars  reeoTery. 

Approved  in  Craokston  Lumber  Co.  T.  Bontin,  149  Fed.  665,  bold* 
ing  sawmill  employee  guilty  of  eontribntory  negligence, 

B5  U.  8.  444-45S,  24  L.  S60,  WKUAUa  T.  UOBBIS. 

8yl.  2  (IZ,  284).    Tenant  estopped  to  deny  landlord's  titlA. 

Approved  in  First  Congregational  Cbnreh  t.  Terry,  130  Iowa,  SIS, 
107  N.  W.  307,  wife  of  life  tenant  occupying  premises  with  hosband 
as  homestead  cannot  obtain  valid  tax  title  as  against  rem&indei- 

Byl.  3  (IZ,  234),    Statute  of  frauds — Snffleieney  of  memorandnm. 

Approved  in  Kane  v.  Luckman,  131  Fed.  618,  refusing  speciflc  per- 
formance of  oral  contract  for  purchase  of  cows  in  ezeiiange  for 
farm;  Bosenwald  v.  Middlebrook,  188  Uo.  94,  86  8.  W.  211,  apply- 
ing rule  to  parol  contract  to  will  to  plaintiff  all  decedent's  prop- 
erty in  consideration'  of  services  to  be  rendered;  Hall  v.  Uisen- 
heimer,  137  N.  C.  188,  107  Am.  St.  Bep.  474,  49  8.  E.  106,  memoran- 
dum'of  contract  for  sale  of  land  not  good  as  against  vendee  unless 
it  shows  price  to  be  paid. 

95  U,  S.  459-465,  24  L.  625,  PODND  v.  TUBCK. 

Syl.  1  (IZ,  285).    Commerce — State  regulation. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  392,  up- 
holding 30  Stat.  1153,  requiring  alteration  of  bridges  over  naviga- 
ble waters  on  determination  of  Secretary  of  War  that  they  obstruct 
navigation;  Kansas  City  etc.  B.  B.  Co.  v.  Wiygul,  82  Mias.  231,  33 
So.  067,  61  L.  B.  A.  578,  upholding  state's  right  to  antborize  bridge 
over  navigable  stream. 

Byl-  2  (IZ,  2S7),     Commerce — State  autboriEation  of  boom  on  river. 

Approved  in  Chicago  etc.  By.  Co.  v.  Illinais,  200  U.  8.  592,  50  L. 
609,  26  Sap.  Ct.  341,  upholding  imposition  on  railroad  of  entire  ceit 
of  removing  and  rebuilding  bridge   made  necessary  by  improvement 
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«f  ehannal  b^  draiaage  eominiMioDera  acting  under  niinoia  drain- 
age act  of  1885;  Maniganlt  t.  Springs,  199  V.  B.  478,  50  L.  S7S,  20 
Sup.    Ct.    137,   statute    may   autboriM    conBtruction    of   dam   across 
navigable  river  to  drain  lowlands. 
95  V.  B.  485-474,  24  L.  527,  HANNIBAL  ETC.  E.  B.  CO.  v.  HUSEN. 

Syl.  1  (IX,  287).  Intentate  commerce — Eicluiive  eongresHional  reg- 
ulation. 

Approved  In  Hadley  Dean  Plate  QIasi  Co.  v.  Highland  Glass  Co., 
143  Fed.  244,  Uissauri  anti-tmat  act  does  not  apply  to  contract  for 
•ale  of  goods  to  be  manufactured  by  vendor  in  another  state  and 
delivered  to  vendee  is  Missouri;  Eipp  ▼.  Gates,  120  Wis.  572,  105 
V.  W.  949,  arguendo. 

SjL  4  (IZ,  289).    Scope  of  police  power. 

Approved  In  Chicago  etc.  By.  Co.  v.  Illinois,  SOO  U.  B.  S84,  592, 
£0  L.  000,  009,  26  Sap.  Ct.  341,  upholding  imposition  on  railroad  of 
antire  cost  of  removing  and  rebuilding  bridge  made  necessary  by 
improvement  of  channel  by  drainage  commissioners  acting  under 
Tllinois  drainage  act  of  1SS5;  California  Seduction  Co.  r.  Sanitary 
Bednction  Works,  199  U.  S.  319,  SO  L.  210,  26  Sop.  Ct.  lOO,  uphold- 
ing city  ordinance  requiring  all  garbage  to  be  delivered  at  specified 
crematory  to  be  there  cremated  at  expense  of  remover;  Jacobson  v. 
Uassaehosetts,  197  tJ.  S.  25,  20,  28,  49  L.  649,  OSO,  25  Sup.  Ct.  358, 
upholding  Hassachusetts  compulsory  vaccination  act;  State  v.  Durein, 
70  Kan.  22,  80  Pac.  990,  upholding  anti-liquor  law;  State  v.  Brown, 
37  Wash.  100,  107  Am.  St.  Bep.  798,  79  Pae.  030,  68  L.  B.  A.  889, 
holding  void  Laws  1891,  p.  314,  requiring  examination  by  and  license 
for  dental  board  before  one  may  ran,  own  or  manage  dental  office, 
as  distinguished  from  actual  practice  of  dentistry,  fiae  103  Am.  St. 
Bep.  868,  Seg,  871,  notes, 

ByL  7  (IX,  292).    Commerce— Prohibiting  imporUtion  of  cattle. 

Approved  in  Pabst  Brewing  Co.  v.  Crenshaw,  198  TJ.  S.  36,  49  Ii. 
934,  25  Sup.  Ct.  652,  upholding  Missouri  statata  imposing  inspection 
fee  on  malt  liquor  shipped  from  other  states  and  beld  there  for  sale 
and  eonsomption.  See,  notes,  97  Am.  St.  Bep.  243,  246,  98  Am.  St. 
Bep.  006. 

Byl.  8  (IX,  293).    Commerce— Police  power. 

Approved  in  Pabst  Brewing  Co.  ▼.  Crenshaw,  IBS  IT.  B.  39,  40  L. 
934,  25  Sup.  Ct.  552,  npboldlng  Missouri  atatnte  imposing  inspection 
fee  on  malt  liquor  shipped  from  other  itatea  and  beld  there  tor 
aale  and  eonsnmption;  McDonald  v.  Southern  Exp.  Co.,  134  Fed. 
288,  holding  void  S.  C.  act  of  1904,  .prohibiting  transportation  of 
■had  ontside  of  state. 

DiatJnguiahed  in  Ex  parte  Boyce,  27  N«v.  349,  75  Pae.  10,  6S  L. 
B.  A.  47,  upholding  act  of  1003,  providing  for  elght-bonr  work  day 
in  mines,  smelters  and  oie-milla. 
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Sjl.  fl  (IX,  291).    Slstatea — Effect  determinet  pnrport. 

Approved  in  Northern  SeeuTities  Co.  v.  United  Statca,  193  TT.  8. 
330,  4S  L.  700,  24  Sup.  Ct.  436,  combiDetion  of  fltoekholdera  in  com- 
peting intentate  railroads  to  form  Btockholding  corporation  which 
■hontd  acquire,  in  exehange  tai  own  stock,  controlling  interest  in 
stock  of  each  railroad,  violates  anti-trust  aet  of  1S90. 

(IX,  387.)  Miicellaneooa.  Citsd  in  Cbristensen  v.  Uetropolit«n  St. 
By.  Co.,  137  Fed.  718,  70  C.  C.  A.  657,  miseited. 

95  IJ.  8.  474-485,  24  L.  508,  BBOWN  v.  BPOPFOBD. 

Union  Nat.  Bank  v.  Still,  149  Fed.  714,  where  note  presented  for 
diacoDnt  wee  signed  on  face  bj  three  persons,  fact  that  name  of 
partnership  lubsequentlj  adjudged  bankrupt  appeared  as  second 
signer  was  not  notice  to  discoonter  thnt  firm  signed  onlj  as  snretj' 
for  first  signer. 

B7I.  2  (IX,  £94).    Tarying  notes  by  parol. 

Approved  in  Farnham  Co.  t.  Soatheastem  Const.  Co.,  144  Fed.  990, 
in  action  on  written  contract,  contemporaneous  verbal  agreement  add- 
ing term  to  contract  and  alleging  its  breach  by  plaintiff  is  no  de- 
fense; Payne  v.  Uutual  Life  Ins.  Co.,  141  Fed.  345,  eontemporaneoos 
psTol  agreement  that  note  need  not  be  paid  does  not  affect  binding 
effect  of  note;  Bade  v.  Bnos,  130  Fed.  470,  parol  agreement  by  bank 
made  at  time  of  delivery  of  accommodation  note  and  its  discount 
by  bank  that  it  would  not  look  to  maker  bnt  solely  to  one  for  whose 
aceommodation  made,  end  that  it  would  apply  thereon  collateral  se- 
curity, Is  no  defense. 

8yl,  8  <IZ,  895).    One  appeal  from  two  jndgmentt. 

Approved  in  Griswold  v.  Bender,  87  Nev.  377,  75  Pae.  IBS,  ap- 
peal from  order  rejecting  claim  against  estate,  from  order  dismisBing 
suit  of  appellant  against  estat«  as  represented  by  attorneys  ad  litem 
and  sole  heir,  and  from  order  dismissing  suit  against  administrator, 
with  only  one  t300  nndertaking,  dismissed  for  nuBJoinder. 

95  U.  a  485-S17,  24  L.  547,  HALL  v.  DE  CUIH. 

Byl.  2  (IX,  295).    Commerce — Bqoal  privileges  to  passengers. 

Approved  in  Olobe  Elevator  Co.  v.  Andrew,  144  Fed.  882,  883, 
holding  void  Wis.  Laws  1906,  p.  37,  c.  19,  as  amended,  providing  for 
grading  and  weighing  of  grain  at  Superior  in  accordance  with  gradea 
so  established;  Kavanaugh  v.  Sonthern  By.  Co.,  120  Oa.  63,  47  8. 
E.  S2T,  upholding  Civ.  Code,  189S,  |  2298,  making  connecting  roads 
responsible  only  until  delivery  to  next  road,  and  that  last  company 
receiving  goods  in  good  order  shall  be  liable  to  consignee  for  dam- 
age; Hart  V.  State,  100  Md.  606,  608,  609,  610,  611,  612,  613,  614, 
SO  AtL  460,  461,  462,  463,  Acts  1904,  p.  186,  c.  109,  requiring  sepa- 
rate eoaehes  for  whites  and  blacks  and  making  it  penal  ta  refuse 
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DistingDisbed  is  United  States  Express  Co.  t.  State,  164  Ind. 
206,  T3  N.  B.  105,  upholding  Buros'  Add.  St.  1901,  §  3312b,  lequir- 
ing  ezpreia  eompanieB  to  deliver  packagea  to  persons  to  wbom  same 
are  directed  within  limit  of  citiea  h&ving  specified  population. 

SyL  3  (IX,  298).    Interstate  commerce  untrammeled. 

Approved  in  Southern  By.  Co.  t.  Greensboro  etc.  CorI  Co.,  131 
Fed.  91,  order  of  state  corporation  eommisBion  directing  railroad  to 
placB  care  loaded  with  coal  shipped  from  another  state  on  certain 
tracks  for  unloading  is  void. 

87I.  4  (IX,  298).    Eqnalitj  of  rights  to  negro  passengers. 

Approved  in  Board  of  Education  of  Kingfisher  v.  Count;  Commn., 
14  OkL  332,  78  Pac.  45S,  npholding  Act  1901,  p.  20S,  requiring  crea- 
tion of  school  fund  for  arection  of  schools  for  blacks. 

BS  U.  a  &17-627,  24  L.  440,  BEECHES  t.  WETHEBBT. 

87L  2  (IX,  299),     Qrants  to  states — Indiana'  possession. 

Approved  In  Uorris  v.  Bean,  146  Fed.  432,  determining  riparian 
rights  of  persons  aequlriog  land  in  Crow  Indian  Beservation;  United 
States  T.  TnUr,  140  Fed.  904,  holding  lands  occupied  but  not  legally 
reserved  for  military  post  not  within  exclusive  federal  jurisdiction 
under  Uontaoa  eonstitntion;  State  ▼.  Jennings,  4T  F1&.  325,  35  8a. 
99S,  congressional  acts  of  1850  and  1B5T,  relating  to  swamp  lands, 
do  not  apply  to  sixteenth  sections  granted  to  Florida  by  act  of 
184S. 

95  U.  8.  651-657,  24  L.  45B,  MOBBOW  v.  WHITNEY. 

8yl.  1  (IX,  301).    Confirmation  passes  government's  title. 

Approved  in  Qavigan  v.  Crary,  2  AJsska,  382,  where  public  land 
set  apart  for  military  purposes  by  Wsir  Department,  and  it  ia  fitted 
Dp  for  such  purposes,  and  military  remains  in  possession  until  formal 
abandonment  by  notice,  it  was  military  reservation. 

Syl.  4  (IX,  302).    Ifilitary  occupation  prior  to  confirmation. 

Approved  in  Gavigan  v.  Crary,  2  Alaska,  381,  where  pnblie  land 
set  apart  by  War  Department  for  military  purposes,  and  it  ia  fitted 
Dp  for  snch  purposes  and  military  remains  in  possession  until  formal 
abandonment  by  notice,  it  was  military  reservation. 

95  U.  a  667-559,  24  L.  460,  WEST  BT.  LOUIB  8AV.  BANK  ▼. 
SHAWNEE  COUNTY  BANK. 

Syl.  2  (IX,  302).    Banks — Accommodation  indorsement  by  eaaUer. 

Approved  in  First  Nat  Bank  v.  Anderson,  141  Fed.  928,  where 
national  bank  cashier  acting  as  plaintiff's  agent  made  loan  to  third 
party,  taking  note  therefor  payable  te  bank  which  indorsed  it  to  plain- 
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tiff  without  consideration,  Utter  could  not  recover  from  bank; 
German  Sav.  Bank  t.  De*  Uoinei  Nat.  Bank,  122  Iowa,  741,  98  N. 
W.  607,  resolution  of  bank  directors  aathorizing  managei  to  make 
loans  to  members  of  board  on  their  indorsements  does  not  make  le^I 
particular  loan  to  officer;  Hier  v.  Miller,  88  Kan.  204,  7S  Pae.  78, 
03  Ii.  B.  A.  952,  wbere  bank  cashier  pa^s  debts  b;  entering  amonnt 
thereof  ■■  credit  on  passbook  of  creditor,  and  permits  him  to  cheek 
out,  bank  liij  recover  of  creditor;  Hortbwest«m  etc  Ina.  Co.  ▼. 
Lough,  13  S.  D.  603,  102  N.  W,  160,  deed  executed  hj  eaahiet  of 
state  bank  to  himself  individaallj  Is  void  ia  absoaee  of  affirmative 
evidence  of  authority;  In  re  Tro;  A  Cohoea  Bhirt  Co.,  136  Fed.  42T, 
arguendo. 

95  U.  8.  576.57»,  24  L.  891,  UNION  PACIFIC  B.  B.  CO.  ▼.  DUBANT. 

SjL  8  (DE,  308).    Conveyance  to  one  as  "traatee" — Kotiee. 

Approved  in  Stemfel*  v.  Watson,  139  Fed.  S07,  following  rule; 
Johnson  V.  Amberson,  140  Ala.  348,  37  Bo.  278,  applying  rule  where 
stock  certificate  issned  to  one  as  trustee. 

Syl.  4  (IX,  305).    Tmstee  estopped  to  deny  beneficiary's  title. 

Approved  in  Patterson  v.  Hewitt,  11  N.  U.  42,  06  Pae.  869,  69 
L.  B.  A.  658,  statute  of  limitations  does  not  govern  qaeation  of  laches 
in  seeking  to  enforce  tnitt. 

9S  U.  B.  &91-599,  24  L.  488,  GIVEN  t.  HILTOH. 

ByL  I  (IZ,  306).    Wills— Conitmetion  to  prevent  intestacy. 

Approved  in  Durboraw  t.  Dnrboraw,  67  Kan.  143,  72  Pae.  967, 
will  deviaing  all  property  to  grandson  and  then  giving  particolar  de- 
scription passes  aftet-aequiied  property. 

Distinguished  in  Gallagher  r.  UeEeagne,  125  Wla.  119,  110  Am. 
St.  Bep.  821,  103  N.  W,  234,  wbere  will  disposed  of  all  realty  and 
made  different  bequests  of  personalty  and  then  bequeathed  all  house- 
hold furniture  and  effects,  words  "and  effects"  did  not  pass  per- 
sonalty not  specifically  beqaeaihed. 

ByL  8  (IZ,  306).    Wills— Particular  diieeUona. 

Approved  in  Logan  v.  Cassidy,  71  8.  0.  206,  50  S.  E.  804,  applying 
nde  in  construing  residuary  clause  and  specific  bequests. 

ByL  I  {IX,  807).    Wills — Bpeeifie  enumeration. 

Approved  in  Lindeke  v.  Associates  Bealty  Co.,  146  Fed.  638,  con- 
struing lease  of  realty  as  not  limiting  lessor's  right  of  forfeiture 
to  default  in  payment  of  rent,  bnt  extended  to  default  in  eovenant  t« 
build. 

95  U.  &  eOO-OlS,  24  L.  461,  THE  WANATA. 

ByL  2  (IZ,  807).    OoUision— LiabUit;  of  stipnlatora. 

Approved  in  The  Sonthwark,  lES  Fed.  171,  172,  178,  wbere  claim- 
ant of  ahip  eontests  suit  in  rem  to  recover  damages  for  breach  ot 
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contract,  decree  must  be  entered  agaiast  Btipulatora  to  extent  of  eon- 
tract  liability  and  against  claimant  for  balance  of  interest  and  ooati. 

Sjrl.  10  (IX,  309).     Admiralt;^  appeal  earriei  whole  fnnd. 

Approved  in  Perriam  v.  Pacific  Coast  Co.,  133  Fed.  141,  6S  C.  C. 
A.  200,  BuretieB  on  atipulation  in  admiralty  for  leleaae  of  libeled 
TCBBel  need  not  be  joined  in  appeal  bj  claimant  though  decree  i» 
joint  in  form  againit  claimant  and  auretiee. 

»S  U.  a  628-637,  24  L.  865,  TESBT  v.  ANDEBSON. 

Syl.  1  (IX,  310).    Banks— Stockholder 'a 'liability. 

Approved  in  Cbilberg  v.  Siebenbanm,  41  Waah.  066,  067,  OTO,  84 
Pac.  S99,  600,  601,  applying  rule  and  holding  insolvent  eoTpo ration 'a 
cieditoT  need  not  first  obtain  judgment  against  corporation  before 
aning  to  enforce  anpaid  stock  subscriptiona;  Bennett  v.  Thome,  36 
Wash.  2S9,  270,  78  Pac  040,  041,  68  K  B.  A.  113,  action  against 
atoekholdera  for  additional  liability  accrues  on  insolvency  of  bank 
-and  is  enforceable  within  six  years. 

Syl.  3  (IX,  310).    Change  in  limitation  statntea. 

Approved  in  Soper  v.  Lawrence  Bros.  Co.,  201  IT.  B.  860,  370,  50 
Ii.  791,  26  Snp.  Ct.  473,  upholding  Ut.  Pnb.  Laws  ISBS,  c.  162,  barring 
action  by  former  owner  to  recover  wild  land  adversely  hold  unless 
commenced  within  twenty  years  or  before  January  1,  1900;  Arbuekle 
T.  Kelley,  144  Fed.  278,  upholding  Ark.  AcU  1809,  p.  117,  providing 
that  uninclosed  landa  deemed  in  poBsession  of  one  paying  taxes  for 
-seven  successive  years,  not  less  than  three  payments  to  be  subse- 
quent to  passage  of  act;  Schauble  v.  Schulz,  137  Fed.  302,  303,  69 
C.  C.  A.  581,  upholding  Eev,  Codes  N.  D.  1899,  j  3491a,  providing 
for  creation  of  title  by  adverse  possession  of  ten  years  as  against 
one  who  at  time  of  act  had  failed  for  nine  y^ars  to  assert  title,' 
Lamb  V.  Powder  Biver  etc.  Stock  Co.,  132  Fed.  i|38,  439,  67  L.  B.  A. 
558,  65  C.  C.  A.  570,  holding  void  Colo,  Bess.  Laws  1S9S,  §  239,  ai 
Amended  in  1899,  prescribing  limitations  on  action  on  foreign  judg- 
ments; Fitzgerald  v.  Scovil  Mfg.  Co.,  77  Conn.  529,  60  AtL  133,  uphold- 
ing Qen.  St.  1902,  J  1119,  prescribing  one  year  limitation  for  personal 
injury  actions  against  corporations  as  applied  to  existing  rights  of 
action;  Wooster  v.  Bateman,  126  Iowa,  554,  102  N.  W.  622,  upholding 
Acts  29th  Oen.  Assem.,  p.  103,  c.  137,  prescribing  limitations  on  actions 
«n  judgments;  Semer  v.  Auditor  Qeneral,  133  Ifieh.  576,  05  N.  W. 
734.  Acts  1899,  No.  107,  §  131,  prescribing  six  months'  limitation  on 
actions  against  homestead  by  persona  claiming  under  government 
title,  bars  action  previously  accmed  not  brought  within  six  months 
after  act  took  efFect;  State  Land  Commr.  v.  Auditor  Qeneral,  131 
Uich.  153,  01  N.  W.  15S,  npholding  Pnb.  Acts  1899,  No.  107,  providing 
that  suits  to  set  aside  title  of  homesteader  of  state  tax  lands  must 
b«  eonunenced  within  six  months  of  passage  of  aatj  Allen  t.  Peterson, 
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88  Wash.  G03,  80  Pae.  8S1,  act  of  1899,  amenaiug  Law*  1897,  p. 
130,  M  as  to  permit  t«x  foreclosnie  proceedings  after  tbree  jrean 
fiom  delinqneney,  is  valid  as  applied  to  taxes  delinquent  at  date  of  ita 
passage;  Eoffroann  v.  Milwaukee  etc.  Light  Co.,  127  Wis.  83,  100  N.  W. 
810,  npboIdiDg  Law*  18B7,  p.  S78,  providing  that  no  action  for  per- 
sonal injnrj'  is  maintainable  unlen  notice  served  on  person  liable- 
within  one  jeax  after  injury, 

S7L  1  (IZ,  311).    Change  of  remedj  or  forms  of  action. 

Approved  is  People  v.  JohnMn,  18S  K.  T.  E20,  TT  N.  B.  1167, 
upholding  Code  Civ.  Proe.,  j  392,  anthoriting  admission  of  statement 
of  child  under  twelve,  where  court  was  of  opinion  that  child  did  not 
understand  nature  of  oath,  bat  was  intelligent  enough  to  juatiff 
reception  of  statement. 

SjL  S  (IX,  312).     Change  in  limitation  statntea— Beasonahle  time. 

Approved  in  Lamb  v.  Powder  Bivei  etc.  Stock  Co.,  132  Fed.  441, 
07  L.  B.  A.  698,  65  C.  C.  A.  570,  holding  void  Colo.  Sesa.  Laws  1895, 
p.  239,  as  amended  in  1899,  prescribing  limitations  on  actions  on  for- 
eign jndgraents;  Boss  v.  Bojal,  77  Ark.  325,  91  S.  W.  178,  Sand.  &  H. 
Dig.,  S  4819,  requiring  astions  for  recoverj'  of  lands  sold  for  taxes  to 
be  brought  within  two  years,  applies  to  tax  deed  baaed  on  void  tax 
sale.    See  111  Am.  Bt.  Bep.  459,  note. 

96  IT.  B.  644-655,  24  L.  921,  NEW  0BLEAN8  ▼.  CLASS. 

S7I.  3  (DC,  314).    Anthoriting  payment  of  claim  against  city. 

Approved  in  Uerehanta'  Nat.  Bank  v.  East  Orand  Forks,  94  Ulnn. 
250, 102  N.  W.  704,  upholding  Laws  1B03,  p.  695,  e.  382,  |  9,  validating 
municipal  improvement  warrants;  State  v.  Qunn,  92  Minn.  442,  100 
N.  W.  99,  upholding  Laws  1901,  p.  253,  &  181,  legaliaing  county  order* 
Issaed  under  Laws'  1895,  e.  302,  which  had  been  declared  void,  and 
authorizing  county  commisaioners  to  provide  for  their  payment;  City 
of  Guthrie  v.  Territory,  1  Okl.  197,  31  Pae.  193,  11  L.  B.  A.  418, 
upholding  legislative  power  to  provide  for  payment  by  village  cor- 
poration which  succeeds  provisional  municipal  organization  of  debt* 
contracted  by  latter. 

Syl.  4   (IX,  315).     Liabilities  on  annexation  of  municipalities. 

Approved  in  Board  Co.  Conunra.  Oreer  Co,  v.  Clarke,  IZ  Okl.  212, 
70.  Pae.  211,  where  municipal  corporation  dissolved  and  new  corpora- 
tion created  embracing  same  territory,  and  holding  taxable  property- 
of  former,  it  is  liable  for  valid  debts  of  former. 

Syl.  5  {IX,  815).     Extent  of  atate  taxation. 

Approved  in  Horton  v.  City  of  Newport,  27  E.  L  288,  61  Atl.  761, 
upholding  Laws  1900-01,  p.  110,  c-  804,  §  9,  requiring  payment  of  nl- 
aries  of  Newport  police  eommisaionerB  from  city  funds. 


sdbvGoOgIc 


SaS  Notu  on  U.  B.  Beporti.  OS  U.  8.  655-6S9 

BjL  6  (IZ,  31S).    LegiilfttiiTe  maj  change  eltjr'i  powen. 

Approved  in  Woreester  v.  WorceBter  etc.  St,  By.  Co.,  190  TT.  8.  54», 
M  L.  596,  ES  Sup.  Ct.  3E7,  eitj-  etmnot  Mt  up  obUgation  elaute  ogainrt 
abrogation,  bj  itatnte,  with  consent  of  street  railway,  of  contract  be- 
tween company  and  eity  with  leferenee  to  paving  streeta;  City  of 
Qnthrie  t.  New  TIanna  Bank,  i  OkL  197,  38  Pm.  3,  and  Ci^  of 
Onthrie  T.  Territory,  1  OkL  193,  81  Pac  19S,  11  L.  K.  A.  418,  both 
upholding  legislative  power  to  provide  tor  payment  by  village  cor- 
poration which  sneeeeda  provisional  municipal  organixation  of  debts 
contracted  by  latter, 

8yl.  8  (IX,  316).  Betroaetive — Beqtiiring  payment  of  equitable 
claim. 

Approved  In  Selioo]  Dist.  No.  I  v.  School  Dist.  No.  7,  33  Colo.  47, 
T8  Pac.  691,  upholding  Sets.  Laws  1901,  pp.  133,  138,  as  amended 
in  1903,  relating  to  apportionment  of  property  of  certain  school  dis- 
trict; Btate  V.  Aberdeen,  34  Wash.  68,  74  Fae.  1024,  upholding  Sesa. 
Laws  1903,  p.  26,  c.  24,  g  1,  declaring  that  state  not  barred  by  lim- 
itations even  under  existing  statatas,  as  applied  to  action  by  state  t» 
recover  proportion  of  liqnor  licenses  received  by  town. 

9S  U.  S.  655-660,  24  L.  635,  GBAND  TBUNK  BAILWAT  v.  STB- 
TENS. 
8yL  4  (IZ,  316).    Carriers — Stipnlation  for  exemption  from  negli- 

Approved  In  Niekles  v.  Seaboard  etc.  By.,  74  B.  C.  133.  13S,  136, 
64  B.  E.  266,  266,  £67,  applying  role  where  husband  agreed  to  go  to 
certain  point  to  testify  for  railroad  if  pass  given  for  himself  and  wife, 
and  wife  injured;  McNeill  v.  Durham  etc.  B.  Co.,  135  N.  C.  704,  47 
8.  E.  773,  67  L.  B.  A.  237,  passenger  injured  while  riding  on  pass 
with  conditions  printed  on  back,  which  violated  statute,  may  recover 
therefor;  Sprigg  v.  BntUnd  B.  B.  Co.,  77  Vt.  3S7,  60  Atl.  146, 
carrier  cannot  relieve  itself  by  stipulation  in  contract  from  negli- 
gence resulting  in  injoirea  to  caretaker  of  cattle  riding  on  drover's 


95  U.  8.  665-689,  24  L.  523,  CHUBB  v.  UPTON. 

8yl.  1  {IX,  318).    Estoppel  to  deny  validity  of  incorporation. 

Approved  in  Beid  v.  Detroit  Ideal  Paint  Co.,  132  Uich.  530,  94 
N.  W.  4,  upholding  agreement  whereby  creditor  of  corporation  agrees 
to  take  new  stock  for  claim,  on  condition  stock  shall  be  increased  in 
certain  amount,  of  which  increase  specified  third  party  is  to  take 
balance. 

ByL  4  (IX,  319).     Liability  for  unpaid  stock  balance. 

Approved  in  In  re  Bemlngton  etc.  Motor  Co.,  139  Fed.  776,  where 
manufacturing  corporation  contracted  with  board  of  trade  to  aell  It 
■bares  at  leas  than  par  and  to  get  free  site  toi  bnildlnga,  and  (ally 
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paid-np  eertiflcatM  iaaned,  neither  board  not  ita  pnrehMen  Uabla  to 
further  esaesaoienta. 

OS  U.  S.  670-673,  24  L.  638,  17NITBD  STATES  ▼.  FOX. 

Byt  8  (IX,  320).     Buikrupter — Puniabment  of  violatioiu. 

Approved  in  Cnrle;  t.  United  SUtee,  130  Fed.  11,  H  C.  C.  A.  369, 
eonatniinK  term  "defraud"  la  Bot.  8t^  §  OMO,  pnniehing  eonapitaej' 
to  defraud  United  Statee, 


Syl.  2  (£Z,  320),  Innuanee— Unintentional  orervalnatlon  Ib  ap- 
plication. 

Approved  in  Logan  t.  Provident  Sav.  Life  Awnr.  Boe.,  S7  W.  Ta. 
,389,  SO  S.  B,  631,  eppl^g  role  to  answera  to  question!  relating  to 
health  of  asinred. 

Sfl.  3  (IX,  321).    Inauranee  policy  Bonstmed  againit  Inanrei. 

Approved  in  UDtnal  etc  Ina.  Co.  t.  Doblin,  137  Fad.  664,  70  C.  C. 
A.  134,  where  application  for  life  policy  requested  anawer  aa  to  other 
life  inauranee  which  waa  given,  f utther  queation  aa  to  other  inauranee 
which  waa  anewered  in  negative  did  not  call  for  diecloBure  of  acci- 
dent policj';  Taylor  v.  Provident  etc.  Aaanr,  Boe.,  134  Fed.  934, 
affirmed  in  Provident  etc.  Asaor.  See.  v.  Taylor,  142  Fed.  713,  holding 
where  policy  gave  insured  thirty  daya'  grace  in  payment  of  premium, 
notice  of  maturity  of  premiDm  reciting  that  unleaa  premium  paid 
before  dne  date  policy  would  be  forfeited  did  not  deprive  inanred 
of  grace;  American  Bonding  Co.  v.  Spokane  Building  ete.  Co.,  130 
Fed.  742,  es  C.  C.  A,  121,  coqatruing  atatement  that  employee  had 
not,  to  knowledge  of  employer,  been  defaulter,  aa  not  warranty  m  aa 
to  avoid  fidelity  bond;  O'Connor  v.  Qtand  Lodge  A.  O.  U.  W.,  146 
Cal.  491,  80  Pac.  690,  and  Logiden  v.  Supreme  Lodge,  34  Wash.  673, 
76  Pac.  294,  both  applying  rule  to  benefit  inauranee;  Oerman-Ameriean 
Ina.  Co.  V.  Yeagiey,  163  Ind.  659,  71  N.  B.  900,  where  insurer  iasaed 
policy  and  retained  premium  with  knowledge  through  agent  that  prop- 
erty encumbered,  it  waived  conditions  avoiding  policy  If  property 
encumbered  and  requiring  indorsement  of  waiver  on  policy;  Champion 
lee  Ufg.  Co.  V.  American  Bonding  etc.  Co.,  115  Ey.  872,  103  Am.  St. 
Bep.  350,  75  8.  W.  199,  fidelity  bond  against  dishonesty  of  bookkeeper 
covers  loss  sustained  by  raising  checks;  Baybom  v.  Pennsylvania  Cas- 
ualty Co.,  138  K.  C.  382,  107  Am.  St.  Bep.  648,  60  B.  E.  763,  accident 
policy  inauring  for  one  year  commeueing  October  23,  1901,  and  ending 
October  23,  1902,  begins  and  ends  on  such  days,  though  not  delivered; 
Voodmeu  of  the  World  t.  Oilliland,  11  Okl.  404,  67  Pac.  491,  con- 
struing benefit  society's  constitution  providing  for  forfeiture  of  cer- 
tificate if  member  become  intemperate  or  use  drugs  so  aa  to  impair 
health  or  die  from  disease  resulting  from  intemperate  or  immoral 
habits;  Btlnehcombe  ▼.  Maw  York  Life  Ina.  Co.,  46  Or.  322,  80  Fa«, 
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SIS,  irfaere  policy  became  effective  July  24,  1S94,  and  two  yean' 
preminm  paid,  and  ioBured  died  July  3,  1896,  without  having  paid 
premium  which  by  policy  was  payable  May  5,  1S96,  the  time  of  ap- 
plication, forfeiture  not  effected  aa  to  term  for  which  premium  paid 
QDtU  Jnly  29,  189Q;  Tucker  v.  Colonial  Fire  Ins.  Co.,  5S  W.  Va.  36, 
61  8.  E.  88,  where  policy  running  for  one  year  requires  insared  to 
take  inventory  at  least  once  a  year,  assured  hae  one  year  from  date 
of  policy  to  make  inventory;  dtsaenting  opinion  in  Atlas  Bed.  Co.  v. 
New  Zealand  Ins.  Co.,  138  Fed.  Gil,  majority  eosBtruing  "loes  pay- 
able" indorsement  on  policy;  Pacific  Mntnal  Life  Ina.  Co.  v.  Gal- 
braith,  115  Tenn.  483,  91  S.  W.  207,  arguendo.  See  98  Am.  St  Bep. 
849,  note. 

96  U.  B.  679-694,  24  L.  S58,  PABBINGTON  v.  TENNESSEK 

8yl.  6  (IZ,  329).    Taxation — Capital  itock  and  ebarea. 

Approved  in  Powers  v.  Detroit  etc  By.  Co.,  201  U.  B,  660,  60  It 
866,  26  Slip.  Ct.  996,  Mich.  Laws  1859,  p.  309,  §  9,  providing  that  atrset 
railway  shall  pay  annual  tax  on  it*  capital  itoek  in  lien  of  other  taxes, 
created  contract  between  state  and  railway;  Wilkeni  Co.  v,  Baltimore, 
103  Md.  813,  03  Atl.  SOS,  upholding  assessment  of  corporation's  per- 
•onalty  permanently  located  in  state,  though  shares  of  stock  held  by 
reridenta  also  taxed. 

ByL  «  (TS,  826).    Capital  stock  b  trust  fund. 

Approved  in  Scottish  Union  etc  Ina.  Co.  v.  Bowland,  19B  U.  8. 
626,  49  L.  626,  25  Sup.  Ct.  345,  bondi  in  which  foreign  iniuranca  com- 
pany is  required  to  invest  capital  stock  to  be  depoaited  with  insurance 
anperintendent  as  condition  of  doing  busineaa  are  personal  property 
within  Ohio  Bev.  St.,  gg  2744,  2730. 

Byl.  9  <IZ,  826).     Charter  fixing  tax  in  lien  of  others. 

Approved  in  People 'a  Bav.  Bank  v.  Layman,  134  Fed.  638,  in  asaeaa- 
iog  property  of  savings  banks  under  Code  Iowa,  §  1322,  providing  that 
aaseaament  be  made  on  atock  shares,  fact  tbst  part  of  bank's  assets 
.  consist  of  government  bonds  does  not  entitle  bank  to  deduction  of 
such  amount;  New  Tork  v.  State  Board  of  Tax  Commrs.,  199  U.  B. 
42,  90  L.  77,  25  Sup.  Ct  715,  arguendo.    See  105  Am.  St.  Bep.  703, 

99  U.  8.  697-703,  24  L.  942,  CEICAQO,  B.  I.  ft  P.  B.  B.  CO.  v.  HOUS- 
TON. 

Byl.   1   (IZ,  328).     BaUroad   crossing— Signals— Duty  to  listen. 

Approved  in  Carlson  v.  Chicago  etc.  By.  Co.,  96  Minn.  906,  109 
N.  W.  557,  Beveiy  v.  Chicago  etc.  By,  Co.,  «  Okl.  181,  60  Pae.  169, 
and  Woolf  v.  Washington  etc.  Nav.  Co.,  37  Wash.  409,  79  Pac.  998, 
all  following  rale;  Bich  v.  Chicago  etc.  By.  Co.,  149  Fed.  84,  holding 
decedent  crossing  railroad  yards  on  dark  night  contributorDy  negli- 
gent where  he  knew  engines  were  eonstantly  moving,  though  engine 
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wbieh,  while  bsoking,  Btrnek  him,  had  no  light  on  t«Dder;  Chleago  etc. 
ILj.  Co.  V.  Smith,  141  Fed.  931,  Kpplring  nile  where  engine  wu  iao< 
ning  at  prohibited  ipeed;  Tower  Lumber  Co.  t.  Brandvold,  141  Fed. 
9C2,  holding  emplojee  riding  on  logging  ear  Instead  of  on  flat  ear 
provided  for  men  goilt^  of  negligence,  though  foreman  permitted  him 
to  ride  there;  Gipaon  t.  Soathen  By.  Co.,  140  Fed.  412,  applying  role 
where  one  killed  in  daytime  at  eroaiing  where  train  could  be  leen  for 
quarter  of  mile,  though  train  running  at  unlawful  epeed;  Weetera 
Union  Telegraph  Co.  v.  Baker,  140  Fed.  31B,  where  telegram  inform* 
ing  plaintiff  of  fathei'i  death  delayed,  but  ahe  learned  facte  prior 
thereto  and  had  time  to  eateh  train,  but  did  not  do  io,  eompeny  not 
liable  for  failure  to  attend  funeral;  Southern  'Ry.  Co.  v.  Carroll,  138  - 
Fed.  642,  applying  rale  where  traveler  approached  eroseing  at  night 
in  earriage  with  drawn  side  enrtaina;  Dishon  v.  Cincinnati  etc.  B7. 
Co.,  133  Fed.  473,  66  C.  C.  A.  345,  applying  rule  where  •eetion-band 
cruBhed  between  two  eare  on  aiding  while  attempting  to  paae  between 
them;  St.  Louia  etc  B7.  Co.  t.  Johnson,  74  Ark.  370,  86  8,  W.  284, 
whether  one  erossing  sidetrack  at  dosk,  and  who  wai  struck  by 
backing  uulighted  train,  looked  and  listened  snffleiently  and  should 
have  seen  train,  was  for  jury;  West  ▼.  Northern  Pac  By.  Co.,  13 
K.  D.  228,  S2S,  100  K.  W.  255,  25S,  applying  rule  where  plaintiff's 
servant  knowing  train  was  approaching  at  high  speed  trotted  hone* 
acrosa  track  at  place  where  view  of  train  obstmeted;  Benson  v.  New 
York  etc.  S.  R.  Co.,  26  B.  I.  407,  59  Atl.  80,  where  space  in  top  of 
end  of  car  cut  out  to  allow  brakeman  to  use  ladder,  brakeman  running 
along  edge  of  top  of  ear,  instead  of  osing  running-board,  and  falling, 
owing  to  opening,  is  negligent. 

ByL  2  (IX,  330).    Bailroad  crossing— Failure  to  look  or  listen. 

Approved  in  Chicago  etc.  By.  Co.  t,  Andrews,  ISO  Fed.  72,  74,  64 
C  C.  A.  399,  following  rale;  Northern  Pac.  By.  Co.  v.  Jonea,  144  Fed. 
SO,  applying  role  where  plaintiff  injnred  while  walking  along  railroad 
track;  Storrs  v.  Qrand  Trunk  etc.  By.  Co.,  142  Uich.  381,  105  N.  W. 
766,  where  plaintiff,  on  approaching  croeeing,  saw  steam  from  engine 
and  heard  whistle,  thoagh  he  eoold  not  see  train,  whipped  up  horses 
to  eroBs,  he  waa  negligent. 

SyL  3  (IX,  332).    Negligence— Direction  of  verdict 

Approved  in  Oklahoma  Gas  etc.  Co.  t.  Lukert,  16  OU.  421,  84  Pac 
1084,  applying  rale  where  light  wiree  broke  and  charged  telephone 
wires,  and  decedent  killed  by  contact  with  latter, 

Syl.  4  (IX,  333).    Instructions  on  assumed  facti. 

Approved  In  Louiaville  cte,  B.  B,  Co,  t,  Satterwhite,  112  Tenn. 
S07,  79  S.  W.  112,  following  rule;  Sparks  t,  Oklahoma  Territory,  146 
Fed.  373,  in  prosecution  for  larceny  where  evidence  ehowed  defendant 
paid  B.  for  cattle  with  draft  on  eommission  bouse  payable  to  B.'a 
«rdeT,  and  latter  sest  draft  to  company  with  directions  to  place  pro- 
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«««da  Id  bank  to  his  credit,  Kdmisiion  of  evidence  that  draft  could 
not  be  paid  witbont  indorsement  ii  reTcraible  error. 

«5  D.  a  704-709,  24  L.  588,  NEAL  v.  CLAEK. 

8jr1.  3  (IX,  334).     Bankniptc}'  diaebarge — Fiduciaiy  delite. 

Approved  in  BqIIIb  v.  O'Beime,  195  U.  S.  620,  49  L.  346,  £5  Sup. 
Ct.  118,  Btate  judgment  baaed  on  actual  fraud  of  bankrupt  ia  not 
discharged  hj  bankruptcy,  whatever  may  be  form  of  aetion;  Crawford 
T.  Burke,  195  U.  8.  1S9,  49  L.  152,  2S  Sap.  Ct.  9,  under  Bankr.  Act 
189S,  j  17,  tubd.  4,  onlj  debta  created  b^  fraud  of  bankrupt  while  he 
was  acting  as  officer  or  in  fiduciary  capacity  are  excepted  from  dis- 
charge in  bankruptcy;  Crosby  v.  Miller,  25  B.  I.  176,  55  AtL  329, 
diacharge  in  bankruptcy  releases  judgment  in  trover. 

as  V.  8.  710-714,  24  L.  5«,  KELLY  v.  CALHOUN. 

Syl  2  (IX,  336).    Acknowledgments — Personal  aegu^ntiiwfc 

8ee  108  Ami.  Bt.  Bep.  S66,  note. 

Syl.  4  <IX,  330).    Acknowledgment  by  eorporatioa. 

See  108  Am.  8t  Bep.  S74,  note. 
90  V.  8.  714-748,  24  L.  666,  PBNNOYEE  v.  NEFP. 

SyL  2  (IX,  387).    Detects  in  affidavit  of  pablieation — AppeaL 

Cited  in  McFarlsne  v.  Cornelius,  48  Or.  S19,  73  Pac  327,  arguendo. 

Syl.  0  (IX,  337).    Begulation  of  conveyances — Land  in  other  state. 

Approved  in  Western  Union  Telegraph  Co.  v.  Pittsburg  ete.  By.  Co., 
137  Fed.  437,  in  federal  suit  for  spedflo  pertonnance  of  right  of  way 
contracts,  it  is  immaterial  that  part  of  proper^  is  without  territorial 
jnrisdictioD. 

SyL  8  (IX,  336).    Jurisdiction — Nonresident  having  no  property. 

Approved  In  Cooghran  v.  Germain,  17  8.  D.  632,  97  N.  W.  744,  where 
defendanta  are  jointly  and  severally  liable  oa  note  on  which  judgment 
rendered  against  them  in  state  other  than  that  of  domieUe  OB  eerviee 
by  publication,  finding  that  defendants  or  one  of  them  had  property 
within  juriediction  sustains  validity  of  judgment;  dissenting  opinion  in 
Jordan  v.  Chicago  A  Northwestern  etc,  125  Wis.  591,  110  Am.  St.  Bep. 
86S,  104  N.  W.  B06,  1  L.  B.  A.  (N.  8.)  885,  majority  holding  under 
Bev.  St.  1898,  |  3819,  determination  of  eonnty  court  that  deeedent  left 
property  in  state  it  not  collaterally  attackable.  8e«  110  Am.  St.  Bep. 
869,  note. 

Syl.  9  (IX,  339).    Serviee  by  publication— Nonresidents. 

Kerns  v.  McAulay,  8  Idaho,  5S5,  89  Pae.  640,  following  mle;  Haddoek 
T.  Haddock,  201  U.  S.  C07,  S68,  60  L.  869,  26  Sup.  OL  625,  mere 
domicUe  in  state  of  one  sponse  does  not  give  jurisdiction  to  render 
divorce  decree  enforeeable  in  other  atates  against  nonresident  defendant 
only  eoHtmctlTely  served;  New  Uexleo  t.  Baker,  196  U,  8.  444,  40 
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L.  54S,  2S  Sup.  Ct.  B75,  cmienibip  of  lands  ia  New  Mezieo  hf  railroid,- 
none  of  irhose  offices  are  in  tenitorj,  does  not  wanrnnt  service,  in  pet- 
wnal  action,  on  president  while  p&ssing  through  on  train;  Cella  Com. 
Co.  T.  BoUinger,  147  Fed.  422,  holding  void  Kiiby's  Ark.  Dig.,  |  830, 
nnthorizing  personal  judgment  against  foreign  corpomtion  on  service  OB 
state  anditor;  Metropolitan  Bnbber  Co.  v.  Place,  147  Fed.  95,  decree  is 
statutor7  suit  for  dissolution  of  corporation  barring  all  claims  not 
presented  according  to  order  of  conrt,  does  not  bar  right  of  nonresident 
creditor  not  personallj  served  to  sue  on  claim;  Eirk  t.  United  States, 
137  Fed.  755,  70  C.  C  A.  1S7,  affirming  130  Fed.  337,  holding  iriiere 
iuretj  on  bail  filed  in  federal  court  in  Qeoigis  resided  in  another  stat* 
during  pendencj  of  proceedinga  on  bond,  two  returns  nihil  are  not 
equivalent  to  personal  service;  Murrajr  v.  Strong,  2  Alaska,  619,  judg- 
ment in  Canada  court  against  resident  of  Alaska  on  process  served  on 
him  In  Alaska  is  void;  First  National  Bank  v.  Eastman,  144  CaL  490, 
103  Am.  St.  Bep.  95,  77  Pac  104S,  judgment  on  personal  service  on  non- 
resident oot  of  stat«  is  void  except  as  to  disposition  of  propertj  seisefl 
thereunder;  Proctor  v.  Proctor,  215  HI.  277,  106  Am.  St.  Rep.  16S,  74 
N.  E.  146,  09  L  B.  A.  673,  where  defendant  in  divorce  ia  not  served 
in  state  and  has  no  property  therein,  conrt  cannot  render  decree  against 
him  for  alimony  or  land  in  another  state;  Baker  v.  Jewell,  114  La.  736, 
38  So.  535,  conrt  of  domicile  of  marriage  may  render  divorce  decree 
against  nonresident  husband  on  constructive  service  but  render  decree 
for  costs  or  alimony;  Hildreth  v.  Thibodeau,  186  Umat.  84,  104  Am. 
St.  Bep.  660,  71  N.  E.  Ill,  where  owners  of  patent  were  nonresidents 
and  only  service  was  by  delivery  of  bill  and  order  of  notice  in  state  of 
residence,  and  tbey  appeared  specially  to  contest  jurisdiction,  court  coold 
not  proceed  in  personam;  Silver  Camp  Uining  Co,  t.  Dickert,  31  Mont. 
496,  497,  78  Pac.  969,  970,  service  of  summons  by  pnbUeation  on  non- 
resident defendant  under  Code  Civ.  Proc.,  fl  637,  638,  does  not  warrant 
judgment  in  personam  against  defendant  appearing  specially  to  challenge 
jurisdiction;  Smith  r.  Colloty,  69  N,  J.  L.  371,  65  AtL  807,  eanstniing 
Hechauics'  Lien  Law,  I  24,  with  reference  to  judgment  in  personam 
against  builder  where  legal  service  made;  Watkinson  v.  Watkinson,  67 
N,  J.  Eq.  156,  S8  Atl.  390,  defeudaut  in  divorce  suit  may  have  divorce 
decree  set  aside  where  neither  party  domiciled  in  state  and  defendant 
served  oot  of  state  made  no  appearance;  Hill  v.  Henry,  66  N.  J.  Eq. 
1S4,  157,  S7  AtL  555,  556,  construing  P.  L.,  p.  61^  providing  for 
publication  against  unascertained  heirs  and  deviseee  and  decree  against 
them  by  class  designation  only;  Goodwin  v.  Claytor,  187  N.  C  230, 
107  Am.  St.  Bep.  479,  49  S.  E.  175,  67  L.  B.  A.  209,  where  in  garnish- 
ment proceedings  under  Code,  (  364,  service  on  nonresident  had  by 
publication  and  debt  due  defendant  garnished  lieu  on  debt  not  lost  bj 
judgment  against  defendant  and  garnishee;  Uartln  t.  Martin,  214  Pa. 
303,  63  AtL  1027,  where  nonresident  testator  devised  estate  in  trust  and 
trustee  removed  to  Pennsylvania  and  died  there,  decree  in  Delaware 
against  representatives  of  trustee  served  only  by  publication,  is  void; 
Wallace  v.  United  Electric  Co.,  211  Pa.  478,  478,  60  AU.  1048,  holding 
void  P.  L.  387,  authorizing  service  of  process  on  nonresident  outride 
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of  joTiadictioD  in  equity  suit  coneemiDg  property  in  Btate,  as  to  MTviee 
on  bin  of  diBcoreiy  against  domestic  and  foreign  eorporationa  served 
on  tetter  in  state  of  domicile;  Little  t.  ChristiB,  69  S.  C.  59,  62,  48 
8.  B.  90,  proceeding!  for  publieation  of  Bummoas  to  nonresideat  before 
attachment  of  his  property  are  void;  Greenway  t.  De  Yonng,  34  Tex.  Civ. 
5S5,  79  8.  W.  605,  in  action  on  notes  and  to  foreclose  mortgage,  where 
MTvice  on  nonresident!  had  by  publication  only,  perBonal  judgment  for 
deficiency  is  void;  American  etc.  Colony  Co.  v.  Bchuler,  34  Tex.  Civ.  560, 
79  S.  W,  374,  conrt  cannot  forfeit  charter  of  foreign  corporation  or 
Mcura  dominion  over  its  property  outside  of  state;  People's  Nat.  Bank 
T.  Hall,  TO  Vt.  283,  SO  AtL  lOlZ,  where  only  one  partner  <ras  resident 
and  firm  had  no  property  in  state,  service  on  resident  member  and  attach- 
ment of  hia  property  and  snbstituted  service  on  nonresident  without  atate 
gives  no  jtuisdiction  over  latter  or  over  firm;  Diseonto  QeMllschaft  v. 
Umbreit,  127  Wis.  070,  071,  100  N.  W.  820,  827,  default  judgment  on 
substituted  serrlee  is  not  proof  of  indebtedness  to  plaintiff  unless  affi- 
davit for  pabUeation  described  property  of  defendant  within  atate; 
Hax<7  T.  HcCord,  120  Wis.  S72,  98  N.  W.  530,  npboldlng  judgment  in 
action  on  tax  deed  to  bar  former  owners  that  plaintiff  have  bis  costs, 
though  defendant  served  ontside  of  state;  dissenting  opinion  in  Little 
T.  Christie,  09  8.  0.  64,  4S  8.  E.  91,  majority  holding  proceedings  for 
publication  of  summons  to  noniesident  before  Attachment  of  bis  property 
are  void;  Schnler  v.  Ford,  10  Idaho,  747,  109  Am.  St.  Bep.  233,  SO  Pac. 
221,  arguendo.    See  109  Am.  St.  Bep.  250,  note. 

Distinguished  in  dissenting  opinion  in  Haddock  v.  Haddock,  201  TT.  S. 
609,  010,  50  L.  8Se,  ZS  Sup.  Ct  525,  majority  holding  mere  domicile  in 
state  of  one  sponse  does  not  give  jurisdietion  to  render  divorce  decree 
enforceable  in  other  state  against  nonresident  defendant  only  construe- 
lively  aerved. 

8^.  10  (JX,  343).  Service,  by  publication  and  attaehmest — Non- 
resident. 

Approved  in  Brand  t.  Brand,  116  Ey.  791,  76  8.  W.  870,  03  L.  R.  A. 
206,  following  mle;  Haddock  v.  Haddock,  201  V.  B.  509,  00  L.  869,  26 
Sup.  Ct.  525,  mere  domicile  In  state  of  one  sponae  does  not  give  joiis- 
diction  to  render  divorce  decree  enforceable  in  other  state  against  non- 
resident defendant  only  constructively  served;  Wells  v.  Clark,  136  Fed. 
465,  where  iu  state  action  against  nonresident  whoee  property  attached 
is  removed  to  federal  court,  latter  court  may  render  personal  judgment; 
Uason  *.  Connors,  129  Fed.  833,  under  Vermont  laws  personal  servics 
on  defendant  in  state  gives  jurisdiction  to  render  personal  judgment 
though  he  is  nonresident;  National  Fire  Ins.  Co.  t.  Ming,  7  Ariz.  9,  60 
Pae.  721,  in  action  on  insurance  policy  defense  that  plaintiff  had  been 
sued  in  California  by  his  creditors  and  funds  iu  hands  of  defendant 
garnished  and  were  paid  to  creditors  under  garnishment  proceedings,  is 
good  defense;  West  v.  Lehmer,  110  La.  225,  38  So.  973,  mere  fact  that 
iu  action,  against  two  defendants  domiciled  out  of  jurisdiction,  juris- 
diction is  acquired  as  to  one,  docs  not  authorize  bringing  other  into  court 
by  citation  of  curator,  though  appearancA  of  latter  neeeiaaiy  for  parties 
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in  court  to  obtain  Jadgment;  Silvsr  Camp  Mining  Co.  t.  Diekert,  31 
Mont.  498,  499,  SOI,  78  PWs.  970,  971,  Mrviea  of  nunmona  bj  pnbUcatioB 
on  nonresident  onder  Code  Civ.  Proe.,  ft  637,  638,  dow  not  warrant 
judgment  in  personam  againat  defendant  appearing  apedallj  to  eballenge 
juriadiction;  May  t.  Oettj,  140  N.  C.  318,  C3  S.  E.  78,  genenl  judgment 
rendered  under  juriBdietion  obtained  bj  attachment  not  eollaterallf  at- 
tackable aa  to  property  attached;  Qenest  t.  loa  Vega*  Masonic  Bldg. 
Aaan.,  11  N.  M.  E65,  67  Fu.  746,  in  adjudication  of  Uen  under  Comp. 
Laws  1897,  §§  Z216-2232,  ■errice  by  publication  againit  nonreddent 
defendant  ia  aufBeient;  Kidd  *.  New  Hampihire  Traction  Co.,  7S  N.  H. 
283,  S6  AtL  468,  66  L.  B.  A.  574,  where  notice  ia  given  outside  of  tUta 
to  foreign  eorpontion  aa  provided  bj  statute,  court  haa  juriadietion 
to  control  diapodtion  of  ita  proper^  in  atate;  Hotel  Begiatrj  Corpora- 
tion V.  Btafford,  70  N.  J.  L.  634,  S7  AtL  148,  portion  of  attadunant  act 
of  1901,  authoriitng  attachment  of  proper^  of  abseondora  and  nonresi- 
dents,  not  repealed  bj  P.  L.  1903,  p.  S60,  g  84;  Wella  v.  Scanlan,  124 
Wis.  233,  IDS  N.  W.  673,  action  to  foreeloae  mortgage  on  land  in  atalA 
ia  not  rabjeet  to  ten  year  limitatiDn  on  aetiona  accniing  out  of  state, 
though  both  plaintiff  and  defendant  reside  out  of  atata.  See  109  An. 
Bt.  Bep.  268,  note. 

Distinguished  in  Fisher  t.  Traders*  Mat.  Life  Ini.  Co.,  136  N.  C.  221, 
222,  4S  B.  E.  669,  upholding  Pub.  Lftws  1901,  p.  66,  s.  6,  requiring  foreign 
corporation  to  appoint  process  agent  and  that  if  no  agent  appointed 
process  may  be  served  on  corporation  oommission  's  secretary. 

Syl.  12  (IX,  346).    Credit  to  state  judgment  in  federal  court 

Approved  in  National  Exchange  Bank  t.  Wiley,  195  IJ.  S.  870,  49  IJ. 
190,  25  Sup.  Ct.  70,  judgment  under  warrant  of  attorn^  annexed  to 
note  authorizing  confession  of  judgment  in  favor  of  "holder  ia  collaterally 
attackable  in  suit  thereon  in  another  stato  on  ground  that  party  In  whose 
favor  it  was  rendered  was  not  holder;  L^throp  etc.  Co.  v.  Interior  Const, 
etc  Co.,  ISO  Fed.  670,  where  foreign  corporation  designated  proccaa  agent 
in  accordance  with  New  Tork  law  and  later  ceased  to  do  busineos  in 
state  and  revoked  appointment  of  agency,  maintenance  of  action  com- 
menced prior  to  withdrawal  does  not  authorize  snit  by  service  on  Secre- 
tary of  State  under  Laws  N.  Y.  1892,  p.  1806,  g  16;'  Phoenix  Bridge 
Co.  V.  Castleberry,  131  Fed.  177,  66  0.  0.  A.  481,  permitting  collateral 
attack  on  grant  of  administration  on  estate  of  decedent  by  South  Carolina 
court 

Syl.  IS  (IX,  348).    Judgments— Collateral  attack  on  jurisdiction. 

Approved  in  Cohen  v.  Portland  Lodge  of  Elks,  144  Fed.  270,  274, 
upholding  snfSciency  of  affidavit  for  publication  of  summons  in  fore- 
eloinre  luit  under  Or.  B.  ft  C.  Comp.,  j  66,  where  court  had  adjudged  it 
sufficient;  Cooper  *.  Brazelton,  135  Fed.  47S,  68  C.  C.  A.  188,  jurisdiction 
of  state  court  to  render  judgment  offered  in  evidence  in  federal  court 
in  aame  state  is  attackable;  Cuykendall  t.  Doe,  129  lowm,  467,  105  N. 
W.  700,  enforcing  judgment  of  sister  state  confessed  under  warrant 
of  attorney  though  jndgmenta  lo  confessed  not  permitted  bjr  lows  law. 
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87L  14  (IX,  34T).  Doe  proeen  of  Ikw  impliM  what 
Approved  in  Uartin  t.  White,  146  Fed.  487,  Code  AUska,  }  896,  ro- 
lAtJng  to  appointment  of  guardian  for  lunatic  requireB  peraaoal  aerrice 
of  notice  on  lunatic;  Srlveater  *.  Willson,  2  Alaska,  33S,  order  removing 
administrator  who  bas  become  nonresident  must  show  coraplianee  with 
statute;  MUler  v.  Hoffman,  13S  Mich.  321,  97  N.  W.  759,  Comp.  Lawi 
1897,  S  10,698,  declaring  that  if  owner  of  impounded  beasts  be  dissatls- 
fled  with  clainu  of  impounder  he  maj  have  amount  of  liability  determined 
by  persons  sppoioted  bj  justice,  requireB  opportunity  to  impounder  to  be 
heard;  Groel  v.  United  Elee.  Co.,  69  N.  J.  Eq.  416,  417,  60  Atl.  829, 
upholding  P.  L.  1896,  p.  307,  requiring  foreign  eorporation  to  appoint 
process  agent;  Wilson  *.  American  Palace  Car  Co., -65  N.  J.  £q.  731, 
-55  Atl.  098,  where  bUl  seeks  to  affect  claims  of  nonresident  defendant 
■to  property  out  of  state,  court  acquires  jurisdiction  only  by  service  of 
process  within  state  or  voluntary  appearance;  Yonat  v.  Willis,  5  OU.  416, 
49  Pae.  1014,  upholding  act  of  1895,  providing  that  on  appeal  from 
justice  court  judgment  may  be  entered  against  surety  on  appeal  bond 
after  notice  of  motion  therefor;  Selden  v.  Kennedy,  104  Va.  830,  4  L. 
R.  A.  (N.  6.)  944,  S2  8.  E.  637,  holding  one  absenting  himself  for  time 
prescribed  by  statute  as  raising  presumption  of  death  cannot  be  de- 
prived of  property  by  administration  proceedings  of  whioh  he  had  no 

SyL  15  (12,  347),    Proceeding  In  rem  defined. 

Approved  In  Jones  v.  Byroe,  140  Fed.  469,  federal  court  has  no  Jur* 
isdiction  to  foreclose  lien  on  and  order  sale  of  laud  sitoated  in  another 
■tote;  Patterson  v.  Farmington  Str.  By.  Co.,  76  Conn.  636,  57  AtL 
856,  suit  to  adjust  equitable  interests  in  stock  of  domestic  corporation 
and  to  compel  registry  on  books  of  legal  title  in  owner  is  proceeding  in 
rem,  so  that  decree  binds  nonresidents  constructively  served. 

SyL  16  (I£,  348).    Proceedings  to  determine  statutes — Notice. 

Approved  in  Clark  t.  Clark,  191  Uasa.  132,  77  N.  S.  709,  wife  who 
has  separated  from  husband  because  of  his  adultery  may  acquire  domicile 
in  another  county  for,  and  there  sue  for  divorce;  St.  Louis  v.  Qalt,  179 
Mo.  17,  77  8.  W.  879,  63  L.  E.  A.  778,  conviction  for  violation  of  anti- 
weed  ordinance  In  ordinary  courts,  with  right  of  appeal,  is  due  process. 

S7I.  17  (IX,  348).    Appeals— NoUce  required. 

Approved  in  White  t.  White,  65  N.  J.  Eq.  747,  OS  AtL  741,  upholding 
service  out  of  state  of  notice  of  notion  to  increase  allowance  for  support 
of  children  of  divorced  [ 


SyL  18  (IX,  248).    Beqturing  resident  process  agent. 

Approved  in  Ouenther  v.  American  Steel  Hoop  Co.,  US  Ky.  S86,  586, 
76  8.  W.  420,  upholding  Civ.  Code,  J  51,  snbd.  6,  authorising  substituted 
service  on  resident  manager  or  agent  of  nonresident  doing  business  in 
■lata. 
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K  V.  S.  754-759,  S4  L.  S80,  UOBILE  LIFE  INS.  CO.  t.  BBAUE. 

Sjl.  1   (IZ,  350).    AeUon  for  wrongful  death. 

Approved  in  EennedT'  t.  Delaware  Cotton  Co.,  4  Penne.  (DeL)  4B1,  5S 
AtL  826,  father  cannot  reeover  for  death  of  minor  child.  See  W  Am. 
St.  Bep.  504,  note. 

<IX,  350.)  MiKelkneona.  (Sted  is  Bowan  t.  Weat«m  Union  TeL 
Co.,  140  Fed.  5S2,  denying  damages  for  mental  anguish  nnaceampanied 
bf  phyaical  injury,  agniuet  tel^raph  companj  for  failure  to  deliver 
death  mewage  to  plaintiff,  bjr  i«asoa  of  which  he  was  prevented  froni 
attending  fuueraL 

05  U.  B.  760-764,  2*  L.  S88,  VNITED  STATES  t.  UOOBE. 

S7L  8  <IZ,  351).    Eseentive  eonatmetion  of  atstutee. 

Approved  in  United  States  t.  Buikett,  160  Fed.  E12,  under  20  Stat. 
113,  e.  191,  1  2,  where  timber  eultnre  entry  not  forfeited  by  I«nd  De- 
partment for  entryman's  failure  to  make  final  proof  within  five  yeara 
after  expiration  of  eight  yeara  after  entry,  it  waa  nlBcient  to  Buetain 
proeeentiou  for  oonapiraey  to  obtain  title  by  frand;  Avery  t.  Pima  Co., 
7  Ariz.  32,  60  Pae.  703,  niperviaora  of  county  are  persona  with  whom 
department  of  justice  should  eontraet  for  eare  of  federal  prisonera  im- 
prisoned in  county  jail;  Hals^  t.  Belle  Plaine,  128  Iowa,  471,  104  N. 
W.  490,  construing  Const.,  art.  11,  t  3,  prohibiting  monicipalitiea  from 
becoming  indebted  to  amoont  exceeding  five  per  eent  of  value  of  its 
texaUe  proper^;  Henry  v,  SUte,  87  Misi.  59,  39  So.  872,  Ber.  Code, 
1802,  S  3201,  providing  for  working  of  convicts  on  leased  &nn,  does  not 
violate  constitutional  provision  prohibiting  leasing  of  convicts;  Pitta 
T.  Logan  County,  3  OkL  740,  41  Pae.  691,  holding  void  act  attempting 
to  regulate  accounting  of  fees  of  elerka  of  territorial  district  eourts; 
Mann  r.  Uercer  Co.  Court,  58  W.  Va.  660,  52  8.  E.  779,  eonstruing 
Code  1S99,  e.  114,  f  2,  authorizing  courts  to  adjourn  from  day  to  day; 
dissenting  opinion  in  UcDaid  ▼.  Territory,  1  Okl.  112,  80  Pae,  444, 
majority  holding  under  26  Stat  100,  after  issue  of  patent  to  townsite 
trustees  no  appeal  lies  to  I«ad  Department  from  decision  of  tmsteea 
awarding  land  to  contestant. 

05  U.  S.  764-768,  24  L.  680,  TEATMAN  ».  SAVINGS  INSTITUTION. 

87L  1  (IZ,  853).     Bankruptcy  assignee  takes  subject  to  liena. 

Approved  in  York  Mfg.  Co.  v.  Csssell,  201  U.  S.  362,  60  L.  785,  28 
Sup.  Ct.  4B1,  adjudication  in  bankruptcy  does  not  operate  as  lien  in 
favor  of  trustee  as  agsinst  conditional  vendor  of  property  sold  to  bank- 
rupt because  of  noncompliance  with  state  statute  as  to  filing;  Thomp- 
son v.  Fairbanks,  196  U.  S.  626,  40  L.  580,  25  Sup.  Ct.  306,  enforce- 
ment of  inchoate  lien  of  chattel  mortgage  covering  after-acquired 
property  by  taking  possession  with  mortgagor's  consent  after  condition 
broken  as  authorized  by  mortgage  is  not  pretereuce;  Hewit  v.  Berlin 
Machine  Works,  104  U.  B.  303,  48  L.  088,  24  Sup.  Ct.  690,  bankruptcy 
trustee  is  not  subsequent  bona  fide  purchaser  within  N.  Y.  I«w8,  1897,  e, 
418,  I  112,  avoiding  conditional  sales  unaccompanied  t^  change  of  po^ 
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■eraion;  Lindeke  t.  AModates  Bealtj  Co.,  146  Fed.  639,  wbeta  notice  to 
^juit  waa  served  on  tenant,  his  subsequent  adjudication  as  btukrupt  did 
not  reqaire  reteTviee  on  trustee;  In  re  Cramand,  14S  Fed.  976,  persona 
performing  labor  for  eitj  contractor  who  afterward  became  bankrupt, 
baving  filed  no  notico  of  lien  aa  required  bj  N.  T.  lAwe  1897,  p.  517, 
have  no  lien  on  amount  due  from  ei^  though  th^  are  entitled  t« 
prioriij  over  general  creditors;  Bnah  t.  Export  Storage  Co.,  186  Fed. 
923,  title  passing  to  bankrupt's  trustee  under  Bankr.  Aot,  1898,  g  TOa, 
subd,  4,  to  propertT'  transferred  is  fraud  of  creditors,  exeludei  prop- 
erty which  passed  to  bona  flde  purchaser  prior  to  adjudication.  Sea 
104  Am.  St.  Sep.  913,  note. 

95  U.  8.  769-774,  24  L.  545,  ITNITED  STATES  v.  CLAEK  CXJUNTT. 

87I.  2  (I£,  S54}.     Uandamns  to  compel  tax  levy. 

Approved  in  Hilster  v.  Spartanburg,  68  S.  C.  33,  46  S.  E.  541,  eity 
cannot  be  eompelled  hj  mandamus  to  levy  taxes  prior  to  eoostitution  of 
1895,  in  abaence  of  statute  anthorisiBg  tax  for  past  yean. 

95  U.  8.  774-7S1,  24  L.  583,  ALEXAKDBIA  v.  FAIBFAX 

SyL  Z  (IX,  355}.     Service  of  process  on  municipal  officer. 

Approved  in  King  v.  Davis,  137  Fed.  206,  under  Code  Ta.  1S87,  t 
3207,  relating  to  substituted  service,  return  showing  service  by  leaving 
copy  with  defendant 's  wife,  but  not  showing  she  was  member  of  hia 
family,  is  insufBcieot. 

SyL  3  (IX,  355],    Confiscation — Notice  ss  prescribed  by  statute. 

Approved. in  King  t.  Davis,  137  Fed.  208,  under  Code  Va.  1887,  i 
3207,  authorizing  substituted  service  by  posting  on  "front  door,"  re- 
turn showing  posting  on  ' '  door ' '  is  insufficient. 


XOVZ  UNITED  STATES. 


«  U.  8.  24,  24  L.  708,  PBNSACOLA  ETC.  TEL.  CO.  t.  WE8TEEN 
ETC.  TEL.  CO. 

8yl.  2  (DC,  356).    Commerce — Telegraph — State  regulation. 

Approved  in  Ames  v.  Eirby,  71  N.  J.  L.  445,  59  Atl.  559,  statute 
prohibiting  poolroom  is  violated  by  keeping  room  where  mgeis  are  made 
by  telegraph  with  persons  out  of  state;  Postal  TeL  Cable  Co.  v.  Um- 
stadter,  103  Va.  743,  SO  B.  E.  260,  Code  1887,  B  1291,  imposing  penalty 
on  telegraph  eompauy  for  failnie  to  transmit  message  does  not  violate 
commerce  clause  of  federal  constitution;  dissenting  opinion  in  Northern 
Securities  Co.  v.  United  States,  193  U.  8.  393,  46  L.  723,  24  Sup.  Ct. 
436,  majority  holding  combinatioo  by  stockholders  of  two  competing 
interstate  railroads  to  form  stockholding  company  to  acquire,  in  exchange 
for  its  capital  stock,  control  of  each  road,  violates  antitrust  act  of 
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1890;  MetropoliUn  Life  lu.  Co.  t.  Board  ot  AMCawn,  115  Lm.  70S,  3» 
Bo.  819,  ftrguendo. 

SjL  4  (IZ,  359).    Telegmpb  kid  net— State  eontroL 

Approved  In  WeBt«m  Union  Tel.  Co.  v.  FenniylvkniA  B.  B.  Co.,  195  V. 
8.  660,  S64,  S65,  i9  L.  31»,  320,  321,  S23,  25  Bnp.  Ct.  133,  tdegnph 
eompanj  eannot  oecupj  railroad  right  o(  wttj  without  eooient  of  railrokd. 

Diatingniihed  in  diMentlng  opinion  In  Western  Union  Tel.  Co.  t. 
FennijlnniB  B.  B.  Co.,  1«6  U.  8.  585,  591,  594,  49  L.  329,  331,  332,  2S 
Bnp.  Ct.  133,  mftjoritj  holding  tal^nph  eompvij  ttnnot  mpptr  nil- 
TOkd  right  ot  wm;  without  railroftd'e  consent. 

B;L  6  (IX,  360).     Telegraph  Aet — Tnking  privBte  propertr. 

Approved  in  Western  Union  TeL  Co.  t.  PenDiylTKnia  B.  B.  Co.,  IBS 
V.  B.  567,  E69,  572,  G73,  49  L.  321,  822,  324,  26  8np.  Ct  133,  telegraph 
company  cannot  occupy  railroad  right  of  waj  without  railroad  '■  consent. 

(IX,  36«.)  MiseellanMQS.  at«d  in  City  of  Niehita  t.  Old  Colony 
Trost  Co.,  132  Fed.  649,  66  C.  C.  A.  19,  as  showing  that  telegnph  com- 
panies accepted  provisions  of  aet  of  July  24,  1866. 

96  U.  8.  24-30,  24  L.  644,  J0NS8  y.  UNITED  STATES. 

SyL  2  (IX,  361).     Bales— Bee o very— No neomplianee. 

Approved  in  Webb  Granite  etc.  Co.  v.  Worcester,  187  Uass.  391,  73  N. 
E.  641,  failure  of  city  cantraetoT  to  finish  contract  within  time  limit  ia 
not  default  where  he  ia  enjoined  from  proceeding  with  work;  Powers  v. 
Bvde,  14  OU.  395,  79  Pae.  94,  determine  validity  of  subscri^on  eon- 
tiaet;  Beid  v.  Alaska  Packing  Co.,  48  Or.  436,  78  Pac.  339,  where  agent 
of  seller  ejceeded  anthori^  in  warranting  goods,  declarations  of  seller's 
offleera,  on  receiving  memorandnm  that  they  would  not  ratify  it  because 
tbey  did  not  hare  goods  specified  are  admissible  in  action  by  buyer  for 

96  U.  8.  37-50,  24  L.  696,  UNITED  STATES  v.  CLARK. 

SyL  1  (IZ,  384).    Conclnsivenees  of  findings  of  conrt  of  claims. 

Approved  in  Connen  v.  United  Statea,  141  Fed,  17,  19,  applying  rule 
in  action  against  government  on  building  contract. 

96  U.  B.  81-68,  24  L.  681,  CBOMWBLL  v.  COUNTY  OF  SAa 

SyL  1  (IX,  365).    Municipal  bonds— Bona  fide  holder. 

Approved  in  Gamble  v.  Bural  etc  School  Diit.,  146  Fed.  116,  where, 
at  time  of  enactment  of  Iowa  Code,  1897,  |  3070,  limiting  recovery  on 
negotiable  paper  procured  by  fmnd,  innocent  purchaser  held  negotiable 
school  bond  fraudulently  issued,  and  told  it  after  maturity  for  less  than 
face  value,  transferee  conld  recover  fuU  amo-rat  of  bond  though  ha 
knew  of  fraud. 

ByL  S  (IX,  867).    Vendee  of  bona  fide  purcbaser  of  municipal  bonds. 

Approved  in  Board  of  Conuurs.  v.  Tollman,  146  Fed.  703,  where  rail- 
road acquired  aid  bonds  before  state  decision  construing  constitutinnal 
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providon  alleged  to  be  violated  hj  bond  atatnte,  railroad 'i  asBigaeM  of 
bonda  poTcIiaBiiig  aftw  itate  deoiaion  entitled  to  have  fedaral  eonatme- 
tion  of  conatitDtion. 

B;L  6  (IZ,  S6S},    Amount  recoverable  hj  bona  fide  purchaser. 

Approved  In  Ueraick  v.  Alderman,  77  Conn.  63S,  60  Atl.  Ill,  on*  atiing 
OB  note  held  aa  collateral  may  aet  up  facta  diacloaiiig  right  to  prima 
facie  recover  amount  of  note,  leaving  defendant  to  allege  facta  limiting 
right  of  leeovery  to  amount  of  debt  Hcured. 

Distingniihed  in  Gamble  t.  Baral  Ind.  School  Dist.,  132  Fed.  S23,  pur- 
cfaaaer  of  overdue  tiandulentlr  iaaned  municipal  bond  of  fau  value 
of  tSfiOO  for  850  can  recover  onlj  amount  paid  vhere  he  knew  of  fnud, 
though  aelleT  waa  bona  Ada  purchaaer. 

Bft  11  (IX,  S70).    Law  governing  Interest— TTbuij. 

Approved  in  Dftvia  t.  Tbo^,  107  Mo.  App.  448,  81  S.  W.  480,  deter- 
mining law  goteraing  nanr^  where  note  given  in  one  atat^  la  parable  in 
another. 


Bjh  2  (IX,  371).    Franchiaes  atrictlf  eonatmed. 

Approved  in  Knoiville  Water  Co.  v.  Enosville,  800  U.  8.  33,  50  L. 
359,  26  Sup.  Ct.  224,  municipal  grant  of  waterworltB  francbiae  doea  not 
deveat  municipalitjr  of  power  to  eonatroct  ita  own  waterworka. 

96  U.  8.  69-76,  24  L.  610,  TENNESSEE  v.  SNBED. 

BjL  I  {IX,  371).    Contract  obligatioua— Change  In  remedy. 

Approved  in  Minera'  et«.  Bank  v.  Bnfder,  100  Md.  65,  108  Am.  St. 
Bep.  390|  59  Atl.  708,  68  L.  B.  A.  312,  contractual  right*  of  creditors 
of  trust  eonpanj  under  aet  imposing  double  liabilitj  on  stoekholdera  not 
impaired  as  to  one  who  sued  stockholder  but  had  not  obtained  judgment 
by  statute  substituting  equity  suit  for  benefit  of  all  creditors  against 
all  stockbolden. 

&6  U.  8.  76-83,  24  L.  826,  MBI8TEE  v.  MOOHE. 

8yl.   3   (IX,  373).     Statutes  prescribing  marriage  form   directory. 

Approved  in  Baaves  v.  Beaves,  16  OU.  2S4,  82  Pac.  495,  upholding 
validity  of  common-law  marriage. 

96  U.  B.  84-86,  24  L.  653,  SOUTHEBN  LIFE  INS.  CO.  t.  McCAIN. 

Syl.  2  (DE,  374).    Authority  of  agent — Secret  limitations. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Abbey,  76  Ark.  332,  88  B.  W. 
951,  though  soliciting  agent  of  insurer  requiring  payment  of  premiuma 
in  cash  cannot  accept  notes  in  lieu  thereof,  insurer  ia  bound  where 
general  agent  authorizea  solicitor  to  accept  notes. 
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SQ  V.  B.  87-90,  24  L.  SIS,  UcAUjISTEB  V.  EUHN. 

87L  3  (IX,  370).    Complaiiit  for  eonvenion. 

Distinguished  in  Croiby  v.  Strstton,  17  Cob.  App.  217,  SIS,  68  Pu. 
182,  compUiDt  in  action  bj  one  etocUiolder  ngeinat  another,  Alleging 
thftt  each  Htoekholder  wm  entitled  to  pnrebaie  certain  proportion  ef 
■toek  and  that  defendant  caused  to  be  issned  to  himself  Bhares  in  exceH 
of  hie  proportion  ia  ineulSeienL 

06  V.  8.  97-108,  24  Ii.  fllS,  SATXDSOK  T.  NEW  OBLEANS. 

B7I.  S  (IX,  878).    ^fth  ameodnent  appUee  to  ^vemment  onlj. 

Approved  in  8t.  liooie  etc.  Rj.  Co.  t.  Davis,  182  Fed.  632,  allegation 
in  suit  to  enjoin  state  oSesrs  that  their  arir  irill  violate  fifth  amendmeat 
does  not  give  federal  court  jnrisdietion. 

87L  I  (IX,  378).    Dae  proeeea  of  kw. 

Approved  io  Union  Befrigentor  Transit  Co.  ▼.  Kentockj,  IBS  U.  8. 
203,  50  L.  lj>3,  26  8up.  Ct.  86,  holding  void  tax  aeseesed  on  railing 
stock  of  domestic  corporation  used  and  permanently  located  in  other 
stateaj  Farerweather  v.  Bitch,  19S  V.  S.  297,  49  L.  209,  25  Snp.  Ct. 
S8,  npholding  direct  appeal  from  eirenit  eonrt  judgment  giving  effect 
as  ree  adjudieata  to  at&te  judgment  which  deprived  parties  of  property 
without  finding  of  vital  facta;  King  v.  Hatfield,  130  Fed.  G8E,  eonstruiug 
provisions  of  West  Virginia  constitution  relative  t«  forfeiture  of  lands 
for  noneharging  of  tasee  thereon. 

S7I.  7  (IX,  378).    Due  proeeea  of  law— Aiaessments. 

Approved  in  Ex  parte  Moebus,  137  Fed.  156,  petition  for  habeas 
corpus,  shovring  that  petitioner  since  eztrHdition  has  been  imprisoned  for 
five  years  on  governor's  warrant  only  preaeuta  federal  question;  Mc- 
Millan v.  Butte,  30  Mont.  227,  76  Fae.  205,  npholding  8es8.  Laws  1S97, 
p.  219,  t  30,  providing  for  payment  of  street  improvements  aeeording 
to  area;  Sodge  v.  Muscatine  Co.,  121  Iowa,  490,  104  Am.  Bt  Bep.  804, 
96  N.  W.  S7I,  67  L.  B.  A.  624,  upholding  Code,  S  SOOT,  taxing  vendor 
of  cigarettes  and  buildings  used  in  their  manufactnre  or  sale;  Hoerti 
V.  Jefferson  etc.  Draining  Co.,  119  Ky.  S83,  84  &  W.  1143,  upholdii^ 
Acts  1857-58,  p.  124,  c.  SIS,  incorporating  drainage  company  for  ree- 
lamation  of  swamp  lands  to  be  paid  for  by  apecial  assessment  on  prop- 
erty benefited  on  notice  by  posting  and  publication;  Taylor  v.  Crawford, 
72  Ohio  8t.  570,  71  N.  E.  1068,  69  L.  B.  A.  SOS,  upholding  95  Ohit. 
Laws,  p.  155,  J  8,  providing  for  cleaning  and  repairing  drains  and  water- 
courses; Ora;  v.  Stiles,  6  Okl.  546,  49  Pac.  1104,  construing  Stat.  1893, 
par.  5624,  t  1,  relating  to  equalization  of  aaaesaments;  Youat  v.  Willis, 
5  Okl.  416,  49  Pac.  1014,  upholding  act  of  1895,  relating  to  jnatic* 
court  appeals  and  providing  for  entry  of  judgment  on  motion  in  ap- 
pellate court  against  sureties  on  appeal;  State  r.  Seattle,  42  Wash.  37E, 
66  I^c.  13,  asseesment  for  street  improvements  is  void  as  to  aueh  prop- 
erty as  is  not  given  notice  required  t^  law  between  filing  of  assessment 
roll  and  Its  confirmation. 
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SjL  10  (I£,  S81).     "Dne  procMS  of  Uw"  undefined. 

Approved  in  St  Lonis  etc.  B7.  Co.  ▼.  Davii,  132  Fed.  633,  upholding 
•OMMment  of  railroad  proper^  bj  Arkansas  railroad  Bueaaon  pnnuant 
te  itatutoa  which  provide  time  and  place  of  aasesaroent  and  for  public 
hnring;  State  v.  Cantwell,  179  Ho.  270,  78  S.  W.  573,  upholding  Lawa 
IWl,  p.  811,  fixing  eight  hoora  aa  daj'a  work  in  mines;  Ez  parte  Bojee, 
27  Nev.  339,  7G  Pae.  6,  BS  L.  B.  A.  47,  upholding  set  of  1B03,  proriding 
Mght-hoor  daf  for  work  tn  minee  and  uneltera. 

S7L  11  (IX,  383).     Dne  proeeu— Judicial  inquirj  on  notica. 

Approved  in  Leigh  r.  Oreen,  198  U.  8.  SB,  89,  48  L,  627,  24  Sup. 
Ct  300,  due  process  not  denied  holder  of  lien  on  realt;r  ^  ^^^^  <>'  P"*' 
Tiaion  for  personal  urviee  of  pendencj  of  proeeedinga  to  enforce  lien 
«t  tax  sale  purchaser  where  notice  given  bj  publication;  Jones  v.  Naah- 
viDe  etc  Bj,  Co.,  141  Ala.  894,  37  So.  S79,  where  foreign  railroad  charter 
provided  that  In  abaenea  of  contract,  preanmed  that  right  of  waj 
granted  bj  owner  nnleaa  owner  abonld  applf  for  aaeesanient  of  value 
within  five  jreara  of  eoinpletion  of  road  did  not  apply  to  local  land 
owner  whoae  land  appropriated  without  eondemaation  proeeedinga; 
Kite  v.  People,  82  Colo.  9,  74  Pao.  888,  in  proceeding  under  HUla  Ann. 
St.,  1 1848,  providing  tor  destruction  of  gambling  devices  wbenever  judge 
deddea  thej  are  used  for  gambling  purposes,  jaij  not  required;  Buck 
T.  Beach,  164  lod.  SO,  108  Am.  St.  Bep.  272,  71  N.  E.  968,  determining 
power  of  state  to  lax  personalty  situated  therein  where  anotber  state 
baa  taxed  it;  Voria  v.  Pittsburg  Plate  Olass  Co.,  163  Ind.  607,  70  N.  E. 
252,  holding  Bums'  Bev.  St.  1S94,  §g  4290,  4293,  4294,  relating  to  assess- 
ments on  abutting  property,  la  valid  aa  to  owner  of  back-lying  land ; 
Boss  v.  Board  of  Supervisors,  128  Iowa,  441,  104  N.  W.  611,  Code,  tit. 
10,  e.  2,  relative  to  construction  of  drainage  ditches,  is  not  void  as  fail- 
ing to  provide  notice  of  proceedings  for  appointment  of  commissioners 
to  classify  lands  and  flz  boundaries  of  district;  Succession  of  Levy, 
115  La.  SS2,  39  So.  38,  upholding  tax  on  all  succeSBions  not  finally 
closed  and  on  all  successions  opened  in  future;  Tazoo  etc.  B,  B.  Co.  v- 
Harrington,  85  Uiss.  375,  37  Bo.  1017,  upholding  Bev.  Code,  1892,  B 
3561,  requiring  railroads  to  maintain  cattle-guarda  where  tracks  pass 
ineloaed  lands;  Kettle  v.  Dallas,  35  Tex.  av.  638,  80  S.  W.  878,  uphold- 
ing act  amending  Dallas  eharter  and  providing  for  creation  of  im- 
provement districts  by  council  and  providing  for  assessment  of  realty 
therein  for  improvements;  Whitlock  v.  Hawkins,  105  Va.  206,  63  S.  E. 
409,  upholding  act  of  March  17,  1906,  amending  Code,  f  444,  providing 
that  persons  aggrieved  by  assessment  may  apply  to  courts  for  relief 
prior  to  Pebruary  1st  of  year  sneeeediug  assessment;  dissenting  opinion 
in  Lochner  v.  New  York,  198  XT.  S.  66,  40  L.  94S,  25  Sup.  Ct.  539,  ma- 
jority holding  void  New  York  act  of  1897,  limiting  boun  of  employment 
in  bakeriea.    Sea  101  Am.  St.  Bep.  006,  not» 
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Sjl.  13  (IX,  38S).    Dne  procen— Fair  trial  in  eonrL 

Approved  in  McEJnster  t.  Soger,  163  Ind.  S77,  106  An.  St.  B«p.  268, 

72  N.  E.  656,  6S  L.  B.  A.  273,  holdiDg  void  statute  invalidating  wlw 

Id  I  hik  while  merebaiit  indebted. 

iS/L  14  (IX,  385).     Due  process — Levy  of  drainage  assesBment 
Approved  in  Louisville  etc.  B.  B.  Co.  v.  Barber  Aapbalt  Fav.  Co.,  1B7 
V.  B.  434,  49  li.  822,  S6  Sup.  Ct.  466,  fact  tbat  only  use  tnade  of  lot 
abntting  on  street  improvement  is  for  railwaj  right  of  waj  does  not  in- 
T^date  assessment  for  grading  and  paving  under  area  rule. 

MV.B.  lOS-112,  24  L.  764,  ABTHUB  t.  MOBBISON. 

S7I.  1  (IS,  388).    Tariff — Coromereial  designation. 

Approved  in  Darlington  v.  United  States,  136  Fed.  718,  dress  shields 
are  dutiable  as  weaTing  appareL 

ajl.  2  (IX,  389).    SUtntes— liegislatiTO  change  in  eonstmetion. 

Approved  in  dissenting  opinion  in  Irwin  t,  Irwin,  2  OkJ.  EIS,  37 
Pac.  560,  majority  holding  by  Act  of  Congress  nttifTing  Okl.  St.,  art. 
SI,  e.  70,  g  7,  probate  courts  vested  with  jurisdiction  in  divores  eases. 

96  V.  8.  112-118,  24  L.  766,  ABTHUB  t.  LAHET. 

S7I.  2  (IX,  3S9).     Tariff — Bpeelfle  designation. 

Approved  in  United  States  v.  Schwarz,  140  Fed.  304,  celluloid  toy* 
are  dutiable  under  par,  418,  sebed.  N,  Act  of  1897,  and  not  nnder 
par.  17,  sched.  A;  Carter,  Webster  t  Co.  v.  United  States,  137  Fed. 
DSO,  embroidered  hose  are  subject  to  par.  339,  sched.  J,  where  rate 
therein  exceeds  rate  provided  for  bj  par.  318;  United  States  v.  Boden, 
133  Fed.  840,  canned  pineapples  containing  only  saSeieut  sugar  to 
flavor  them  are  dutiable  under  lower  lato  provided  for  by  par.  263, 
sebed.  Q,  Act  of  18P7. 

96  U.  S.  125-128,  24  L.  771,  ABTHUB  t.  STEPHANL 

87I.  1  (IX,  391).    Cnstomt  duties. 

Approved  in  Ueited  States  v.  Boden,  133  Fed.  840,  pineapples  con- 
taining only  sufficient  sugar  to  flavor  are  dutiable  under  lower  rate 
provided  for  by  par.  263,  sebed.  0,  Act  of  1897;  Brennan  t.  United 
States,  129  Fed.  838,  pickled  limes  are  dutiable  under  par.  866,  ached. 
G,  Act  of  1897. 

96  U.  B.  131-135,  24  L.  773,  MUBPHY  ▼.  ABNSON. 

SjL  1  (IX,  392).     Customs  duties— Similitude. 

Approved  in  dissenting  opinion  in  Benediot  r.  Davidson  Conntj, 
110  Tenn.  193,  67  8.  W.  809,  majority  holding  logs  grown  in  sUt« 
prior  to  being  sawed  are  within  Const.,  art.  2,  §  30,  exempting  froB 
taxation  articles  manufactured  from  produce  of  state. 
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96  U.  8.  137-141,  24  L.  811,  ABTHUR  v.  HOUEB. 

Syh  1  (IX,  393).    CuBUmia  dntiea — Embroidered  linen. 

Approved  in  Carter  Webater  &  Co.  t.  United  States,  137  Fed.  990, 
embroidered  hoae  are  subject  to  par.  339,  sched.  J,  when  rate  thtiuii* 
exceeds  rate  provided  for  bj  par.  318. 

Be  V.  e.  145-147,  24  L.  814,  ARTHDR  v.  BEEIM8. 

SyL  1  (IX,  394).    Tariff— Invoice  Value— Cash  discount. 

Approved  in  United  Statea  v.  Lahey,  132  Ped.  183,  collector  cannot, 
after  appraiaer  haa  appraiaed  and  marked  item  of  commission  as  non* 
dutiable,  include  item  in  invoice  value. 

B6  U.  a  148-IS3,  24  L.  758,  DAVIBS  v.  ABTHUB. 

Syl.  1  (IX,  394).    Tariff— Importer's  protest. 

Approved  in  Kahn  v.  Eerold,  147  Fed.  580,  where,  at  time  ezeeutora 
paid  internal  revenue  inheritance  tax  on  life  estate  nnder  protest, 
thej  did  not  know  life  tenant  had  died,  payment  waa  not  voluntary; 
Boaenberg  v.  United  Statea,  146  Fed.  84,  protest  stating  merely  that 
merehaudise  waa  dutiable  at  appropriate  rate  and  under  proper  para- 
graph according  to  component  material  of  chief  valne  ia  inintScienL 

M  U.  S.  153-161,  24  L.  844,  E0HL8AAT  v.  MUKPHT. 
Syl.  3  (IX,  395).    Statutory  intent— Pari  materia.  ' 

Approved  in  In  re  HcEende,  132  Fed.  988,  widow  of  bankrupt  who 
died  after  adjudication  and  after  truatee  took  poaaeaaion  ia  not  enti- 
tled to  dower  in  personalty;  Brows  v.  Woods,  2  Okl.  604,  39  Pae. 
474,  attorney  auapended  from  practice  in  district  court  of  county  in 
which  he  is  elected  county  attorney  cannot  perform  duties  of  office 
pending  auapension. 

96  U.  8.  165-168,  24  L.  621,  NATOMA  WATEB  ft  MINING  CO.  ▼. 
BUGBY. 

Syl.  1  (IX,  396).    School  landa — Settler's  failure  to  claim. 

Approved  in  Gonzalea  v.  French,  4  Aric  62,  33  Pae.  504,  where 
settler  on  school  aection  failed  to  aeaert  claim  to  pre-emptioo  after 
survey,  but  sold  posseaaioua  and  improvements,  purchaser  acquired 
no  intereaC  in  lands. 

96  V.  a.  168174,  24  L.  622,  BBAWLEY  v.  UNITED  STATES. 

Syl.   1   (IX,  396).     Sales— Warranty— Eatimated   quantity. 

Approved  in  Inroao  Broa.  v.  Dudley  etc  Lumber  Co.,  146  Fed.  451, 
where  defendant  contracted  to  sell  all  lumber  on  hand  estimated  at 
certain  quantity,  and  also  entire  cut  for  certain  year  estimated  at 
eertain  quantity,  contract  waa  not  for  sale  of  definite  quantity. 
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Sfl.  2  (IX,  397).    B&les— Wlikt  varUtion  in  qnantit;  permitted. 

Approved  in  Moore  t.  United  SUtes,  19S  U.  8.  168,  49  L.  434,  25 
Sup.  Ct.  202,  delivery  of  4,S34  tons  of  coal  nnder  eontraet  for  delivery 
of  about  5,000  toni  does  not  complete  contract  co  ai  to  warrant  re- 
fusal of  tender  of  remainder;  Hadley  Dean  Plate  Glass  Co.  v.  High- 
land Glass  Co.,  143  Fed.  24S,  applying  role  to  contract  to  supply  cer- 
tain quantity  of  glass. 

SyL  3  (IX,  397).    Sales— Quantity — More  or  leas  as  necessary. 

Dtstingnislied  in  Beady  t,  J.  L.  Fulton  Co.,  179  N.  T.  404,  405,  72 
N.  £.  319,  where  contract  provided  that  rendor  should  furnish  not 
leas  than  5,000  yards  nor  more  than  8,000  yards  of  atone,  and  if  more 
than  6,000  required,  three  weeks'  notice  given  of  extra  amount,  and 
vendor  sued  for  breach  prior  to  delivery  of  5,000  yards,  he  eonld 
recover  damages  only  for  difTerence  between  amount  furnished  and 
S,000  yards. 

SyL  5  (IX,  397).    Writing  merges  prior  negotiations — Parol. 

Approved  in  Simpson  ▼.  United  States,  199  U.  8.  398,  50  L.  245, 
S6  Sup.  Ct.  54,  written  eontraet  of  government  to  take  fresh  beef 
needed  for  army  in  interior  of  Cuba  not  extended  to  cover  entiro 
island  whenever  refrigerated  beef  insufficient,  because  of  prior  eon- 
versation  between  contractor  and  commissary  general,  in  which  latter 
said  Buch  was  intent  of  department;  Conneetieut  fire  Ins.  Co.  v. 
Buchanan,  141  Fed.  880,  where  policy  covered  building  while  occupied 
as  school,  parol  evidence  that  it  was  intended  to  cover  building  while 
vacant  is  inadmissible. 

96  U.  8.  193-198,  24  L.  654,  DSWINQ  v.  PEBDICABIEa 
Syl.  4  (IX,  401).    Stockholder's  suit  to  vacate  sale— Parties. 
Approved  in  Von  Arnim  v.  American  Tnhe  Works,  188  Mobb.  S19, 

74  N.  £.  eSl,  right  of  corporation  to  recover  from  one  of  its  officera 

property  converted  by  him,  or  its  value,  survives  against  his  estate. 
(IX,   400.)     Miscellaneous.     Cited  in  Day  v.  Smith,   87  Hiss.  407. 

39  So.  52S,  talcing  judicial  notice  of  Statutes  of  Mississippi  in  1861. 

96  U.  8.  199-204,  24  L.  656,  GOLD  WASHING  ETC.  CO.  v.  KBTE8. 

Byl.  1  (IZ,  401).    Petition  must  show  removable  cause. 

Approved  in  Thompson  v.  Stalmann,  131  Fed.  811,  where  removal 
petition  avers  that  controversy  was  between  eitiMns  of  different  states 
and  that  amount  involved  exceeded  12,000,  federal  court  eould  permit 
amendment  to  show  citizenship  of  parties. 

Syl.  t  (IX,  402).    Bemoval  petition  should  state  facta. 

Approved  in  Illinois  etc  By.  Co.  v,  Jones,  118  Ky.  165,  80  &  W. 
48S,  following  rule;  Joy  v.  St.  Xionis,  201  U.  S.  340,  GO  L.  780,  28 
Sop.  Ct.  478,  petition  In  ejectment  showing  dispute  over  eonstmetioa 
«f  patent  does  not  show  federal  question  where  it  appeora  that  i«al 
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controTeTS^  Is  em  elKim  of  plaintiff  to  keerGtion;  OEFuer  ▼.  Chicago 
etc.  B.  Co.,  14B  Fed.  EOS,  petition  for  removal,  in  netion  agaiuit  loenl 
and  nonresident  eorpontion,  filed  hj  nonresident  alone,  allagiDg  co- 
defendant  frandulentlj  joined  to  prevent  removal,  ia  iniuffleient; 
Southern  Caah  Begifter  Go.  v.  National  Cash  Begister  Co.,  143  Fed. 
661,  where  each  count  in  complaint  alleged  damages  in  sum  of  tl,BOO, 
and  alio  prayed  for  injanction,  allegation  in  removal  petition  that 
amonnt  in  eontroverej  exceed,  $2,000  deemed  tme. 

87I.  S  (TX,  403).    Bemovability  of  eanse — Federal  qneetion. 

Approved  in  Mjnrtle  r,  Nevada  etc  Bjr.  Co.,  137  Fed  196,  state 
action  to  recover  for  personal  injuries  caaned  bj  failure  of  railroad 
to  nae  laietj  appliances  not  removable,  though  complaint  alleged  de- 
fendant engaged  in  interstate  commeree;  Terry  v.  Bird,  120  Fed.  SM, 
64  C.  C.  A.  160,  circuit  court  suit  by  Indian  to  determine  rights  under 
patent  conveying  laud  in  severalty  under  Indian  treaty  is  not  re- 
viewable by  circuit  court  of  appeals,  but  is  appealable  directly  to 
supreme  court. 

M  U.  a  211-218,  21  L.  828,  UNITED  STATES  v.  COUNTY  OF 
CLABE. 

6yL  1  (IX,  406).    Bailroad  aid  bonds  county  debt. 

Approved  in  Eaton  v.  Uimuangh,  43  Or.  476,  73  Pae.  7S7,  holding 
void  Qen.  Laws  1903,  p.  104,  providing  for  relocation  of  county  seat 
mad  providing  in  case  new  county  seat  selected,  eoDstmetion  of  new 
courthouse  to  be  paid  for  by  county  warrants  payable  out  of  tax 
te  be  levied  for  five  years. 

(ZZ,  406).  Miscellaneous.  Cited  in  Bose  v.  UcKie,  115  Fed.  S90, 
it  is  no  defense  to  mandamus  to  compel  town  ofScere  to  perform  duties 
imposed  en  them  by  statute  toward  providing  for  payment  of  judg- 
ment against  town  that  duties  do  not  include  all  acts  requisite  to 
fnU  satisfaction;  Newman  v.  Eay,  67  W.  Ta.  112,  49  B.  E.  931,  as  to 
what  is  dicta. 

96  U.  a  218-231,  S4  L.  613,  WFBNEB  v.  KINQ. 

87I.  2  (IZ,  407).    Patent  infringement. 

Approved  in  Scott  v.  Fisher  Knitting  Machine  Co.,  139  Fed.  145, 
Bellis  patent  No.  561,559,  for  improvement  in  knitting  machines,  not 
infringed  by  machine  of  Fisher  patent  No.  656,535. 

96  V.  S.  234-245,  24  L.  689,  ENICEEBBOCEFB  LIFE  IN&  CO.  v. 
NOBTON. 

Syl.  1   (IX,  407).     Insurer  may  waive  conditions. 

Approved  in  Talbott  v.  Metropolitan  L.  Ins.  Co.,  142  Fed.  696,  where 
general  agent  had  authority  to  accept  premiums  within  thirty  days 
after  due  acceptance  of  premium  and  delivery  of  receipt  within  snch 
time  renewed  policy  from  that  datej  Pennsylvania  Casualty  Co.  v. 


sdbvCoOgIc 


96  n.  B.  234-24S  NotM  on  IT.  8.  Baporta.  •» 

BaeoD,  133  Fed.  909,  67  C.  C.  A.  497,  where  leeldent  policy  provided 
tbkt  wkirerB  muBt  be  indorsed  sod  aigiied  \>j  officer  of  eompaey,  and 
latter  did  not  charge  premiumi  to  agent  till  aotDsllj  received,  agent 
could  not  Bceept  note  in  lien  of  firat  preminm,  and  thng  waive  con- 
dition*; Farmen'  etc.  Ina.  Co.  v.  Caine,  224  HI.  608,  79  N.  B.  959, 
where  benefit  certificate  required  pajment  of  aaBCiimentB  when  dne 
BB  condition  to  continuance  of  inBurance,  and  provided  that  waivers 
must  be  written  and  approved  bj  officers,  verbal  agreement  by  soeietjr 
to  extend  time  of  payment  waives  right  to  have  came  in  writing; 
MasBillon  Engine  ete.  Go.  v.  Bhirmer,  122  Iowa,  702,  98  N.  W.  50S, 
applying  rule  to  waiver  of  provision  in  contract  of  Bale  containing 
warranty  that  six  days'  nse  shall  be  conelosive  evidence  of  fnlfiUmeut 
of  warranty;  Trost  v.  North  British  etc.  Ins.  Co.,  77  Vt.  415,  60  Atl. 
805,  holding  requirement  as  to  furnishing  prgof  of  loss  within  sixty 
days  waived. 

SyL  8   (IX,  409).     Insurance — Parol   waiver  of  conditions — Agent. 

Approved  in  Collin*  v.  Metropolitan  Idfe  Ins.  Co.,  32  Mont.  343, 
108  Am.  St.  Bep.  578,  80  Fac.  612,  fact  that  one  payment  made 
after  due  was  reported  to  insurer  as  made  when  dne  did  not  show 
iosarer  knew  of  agreement  that  losnred  pay  after  due;  Aetna  Life 
Ins.  Co.  V.  Fallow,  110  Tenn.  736,  77  8.  W.  941,  where  policy  provided 
that  there  sbonld  be  no  insurance  nnleas  premium  paid  at  time  of 
accident,  but  general  agent  told  insured  to  wait  for  collector,  and 
premium  dne  prior  to  accident  waa  so  collected  afterward,  inanrer 
liable.    Bee  107  Am.  St.  B«p.  106,  14S,  note. 

Syl.  8  (IX,  490).    Insnrance — ^Prohibition  against  waivers  by  agents. 

Approved  in  Aetna  Life  Ina.  Co.  v.  Fallow,  110  Tenn.  730,  739,  77 
B.  W.  939,  M2,  where  policy  provided  that  there  should  be  no  insur- 
ance unless  premium  paid  at  time  of  accident,  but  general  agent 
told  insured  to  wait  for  collector,  and  premium  due  prior  to  accident 
was  so  collected  afterward,  insurer  liable. 

Distinguished  in  Deming  Inv.  Co.  v.  Shawnee  Ins.  Co.,  16  Okl.  11, 
83  Pac.  921,  where  agent  knowing  facte  a*  to  title  wrote  application 
which  misstated  facts,  insurer  not  liable. 

Syl.  4  (IX,  410).    Insurance— Waiver— Nonpayment  of  premiums. 

Approved  in  Dargan  v.  Equitable  Life  etc.  Soc.,  71  S,  C.  S59,  51 
8.  G.  126,  holding  condition  in  application  that  insurance  ahould  not 
take   effect   till  first   premium  paid  during  good  health    waived. 

Distinguiahed  in  Medley  v.  German  etc.  Ina.  Co.,  65  W.  Va.  3S1, 
47  8.  "E,  105,  clause  in  policy  limiting  authority  of  agent  is  not 
notice  to  insnred  of  agent's  want  of  power  to  bind  pTinci|ial  with  re- 
aped to  transactions  prior  to  delivery  of  poliey. 

Syl.  S  (IX,  412).    Insurance — Forfeiture  not  favored. 

Approved  in  Lynchburg  etc.  Mill  Co.  v.  Travelers'  Ins,  Co.,  149 
Fed.  9&8,  where  employer'!  liability  policy  provided  for  bar  of  action 
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lliereoii  After  thirty  d«ji  from  accrual  of  right,  tint  inniTeT  partici- 
pated in  eomprgmiae  negotiationi  for  over  oinrty  da^B  after  time 
limit,  limitation  was  absolutelj  waived;  Battin  t.  Aorthwestern  Mnt. 
L.  Ina.  Co.,  130  Fed.  S76,  65  C.  C.  A.  358,  declaration  alleging  pajment 
»nd  acceptance  of  IcHer  aum  on  aeeoant  and  credit  for  balanca  of 
premium  aoffieiently  alleges  waiver  of  condition  that  If  premiam  not 
paid  when  due  policy  ihall  ceaM;  Washburn  v.  Union  ete.  Ina.  Co. 
143  Ala.  489,  38  So.  1012,  where  insurer  accepted  note  for  annual 
preminm,  and  after  its  matnrit^r  retained  it  and  insisted  on  Its  pay- 
ment, it  waived  forfeiture  for  nonpayment  of  premium;  Denver  Life 
Ins.  Co.  V.  Crane,  19  Colo.  App.  201,  73  Fae.  879,  where  benefit  policy 
provided  for  reinstatement  after  forfeiture  and  furnishing  assurance 
4f  good  health,  and  medical  examiner  called  to  examine  him,  but  did 
not  And  him,  and  later  jiotice  of  maturity  of  premium  sent  him,  med- 
ical examination  waived;  Farmers'  etc.  Ins.  Co.  v.  Jaekman,  35  Ind. 
App.  17,  73  N.  £.  735,  holding  condition  in  policy  BS  to  change  in 
■condition  of  title  waived;  National  Masonic  etc  Assn.  v.  UcBride, 
16S  Ind.  381,  70  N.  E.  484,  holding  condition  in  accident  policy  requir- 
ing proof  of  injury  in  ninety  days  waived;  Graham  v.  Security  Mut. 
Life  Ins.  Co.,  7S  N.  J.  L.  304,  309,  S2  Atl.  683,  085,  holding  condition 
for  forfeiture  for  failure  to  premium  waived;  Gish  v.  Insurance  Co. 
of  North  America,  16  Old.  74,  87  Pac,  873,  determining  waiver  of 
iron-safe  clause. 

M  n.  a  S45-2S8,  24  L.  828,  UcLEAN  t.  FLBMmG. 

BjL  1   (JX,  413).     Equity — ^Trademark  infringement. 

Approved  ia  Buzby  ▼.  Davis,  ISO  Fed.  278,  enjoining  ase  of  word 
'"Keystone"  from  use  in  unfair  competition;  Baker  v.  Puritan  Pnre 
Food  Co.,  139  Fed.  6S1,  protecting  trademark  consisting  of  pietur« 
of  woman  dressed  as  waitress  copied  from  painting;  Nesne  v.  Sundet, 
93  Minn.  300,  101  N.  W.  491,  enjoining  corporation  from  using  trade 
name  adopted  prior  thereto  by  partnership  engaged  in  like  business 
in  same  place. 

Syl.  2  (IX,  414).    Trademark  Infringement — Ezaet  similitude. 

Approved  in  Howe  Scale  Co.  v.  Wyckoff,  198  U.  8.  140,  49  L.  988, 
-25  Sup.  Ct.  609,  manufacturer  of  "Bemington"  typewriter  not  enti- 
tled to  protection  against  use  of  name  "BemJDgton-Bboles"  by  per- 
sons named  "Bemington"  and  "Sholes";  Xronthal  Waters  v.  Becker, 
137  Fed.  6S4,  where  ntineral  water  from  certain  springs  put  up  in 
■certain  size  and  shape  bottles  with  blue  label,  use  of  similar  bottles 
and  labels  with  difTerent  words  for  different  water  enjoined;  Dovlin 
V.  McLeod,  13G  Fed.  166,  enjoining  use  of  words  "Toothache  Oum" 
on  packages  similar  to  complainant's;  People  v.  Hose,  219  IlL  58,  76  N. 
E.  4S,.  refusing  mandamus  to  compel  Secretary  of  State  to  issue  eertifl- 
eate  of  incorporation  under  name,  -use  of  which  may  be  enjoined  by 
-Azisting  company;  Cusimano  v.  Olive  Oil  Imp.  Co.,  114  La.  315,  38  So. 
SOI,  protecting  trademark  for  "Chicken  Cock"  olive  oil;  W.  B.  Lyna 
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Shofl  Co.  *.  AnbnrD-Ljnn  aho«  Co.,  100  Me.  474,  68  AU.  604,  holding 
tradamark  '  <  Anbum-IiTiiii  Shoe  Co. ' '  infringed  hy  trademark  of 
eompanj  oTgsnised  by  Lynn  In  Anbnm;  Segia  r.  Janea,  185  Haaa. 
460,  70  N.  E.  481,  word  "Bexell"  infringes  Tegiatored  trademark 
"Bex";  Woodcock  v.  Guy,  33  Waalu  239,  240,  7*  Pae.  369,  where  in 
Buit  to  reitrain  infringement  of  nonregiRtered  trademark,  complaint 
aaking  that  plaintiiC  be  protected  in  ose  of  trade  word,  without  charg- 
ing that  defendant  had  limulated  label*  lo  aa  to  deeeire,  or  ihat  nee 
of  word  wa«  fraudulent,  la  inanffioient, 

S7I.  3   (IS,  416).     Trademark  infringement — Laehei. 

Approved  in  Hjgeia  etc.  Water  Co.  r.  Consolidated  Ice  Co.,  144- 
Ted.  14s,  length  of  time  of  innocent  uae  of  another'i  trademark  un- 
known to  owner  doe*  not  defeat  injunction  against  infringer. 

87L  6  (IX,  41S).     Trademark  infringement— Intant, 

Approved  in  W,  B.  Lynn  Shoe  Co.  v.  Anbum-lTnu  Shoe  Co.,  100 
lie.  475,  470,  02  Atl.  605,  holding  trademark  "Auburn-Lynn  Shoo 
Co."  infringed  by  trademark  of  company  organlEcd  by  Lynn  itt 
Anburn. 

Syl.  7  (IX,  418),     Trademark  infringement — Proof — Intent. 

Approved  in  Biekmore  Gall  Core  Co.  t.  Kams,  134  Fed.  836,  67 
C.  C.  A.  43S,  holding  label*  used  on  horae-gall  core  ao  ■imil*''  as  to 
ahow  design  to  deeeiTS, 

Syl.  Q  (IX,  420).     Trademark  infringement — ^Part  profita. 

Approved  in  W,  B.  Iiynn  Shoe  Co.  t.  Anburn-Lynn  Shoe  Co.,  lOO 
He.  479,  62  Atl.  607,  granting  account  of  all  profits  growing  ont  of 
sale  of  goods  on  which  infringed  trademark  used  to  date  of  decree; 
Gaines  v.  Whyte  Grocery  Co.,  107  Uo.  App.  515,  518,  81  B.  W.  6S0, 
651,  in  snit  to  enjoin  infringement  of  trademark,  atatnte  of  limita- 
tions does  not  apply;  International  Silver  Co.  v.  Bogera  Corporation, 
'66  N.  J.  Bq.  141,  57  AtL  725,  holding  right  to  accounting  in  suit  (or 
infringement  of  trademark  barred  by  laches. 

Distinguished  in  Begis  y.  Jaynes,  IBl  Mass.  S47,  249,  77  N.  E. 
775,  776,  in  suit  to  restrain  infringement  of  trademark,  defendant, 
who  persisted  in  infringement  during  litigation,  cannot  defend  ae- 
connting  on  ground  of  accidental  use. 

M  U.  S.  25S-2S8,  24  L.  693,  OHIO  *  M.  B.  B.  CO.  v.  HcCABTHT. 
^      Syl.  3  (IX,  421).    Carriers  of  cattle — Connecting  carrier's  delay. 

See  103  Am.  St.  Bep.  609,  note. 

Syl.  4  (IX,  421).     Contract  for  shipment  over  other  lines. 

Approved  in  Northern  Pac,  By.  Co.  v.  American  Trading  Co.,  IBS 
IT.  8.  459,  49  L.  278,  25  Sup.  Ct.  84,  agent  of  receiver  may  mak» 
special  agreement  to  forward  througb  shipment  by  steamer  of  eoi^ 
necting  carrier  aailing  on  designated  day. 
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87L  5  (IZ,  422).    Corporation 'b  contract  presumed  valid. 

A^roved  in  In  re  Castle  Biaid  Co.,  145  Fed.  234,  upholding  eon- 
tract  between  corporation  and  ita  direetora  for  parchsse  by  former 
of  atock  beld  b7  latter. 

S7L  e  (IS,  422).    Corporations— Ultra  vires  not  favored. 

Approved  in  United  States  S.  £  L.  Co.  v.  Cortvent  of  tit.  Bosc,  133 
Fed.  356,  where  contract  between  loan  association  and  borrowing 
stockholder  which  is  corporation  is  talty  executed  by  former,  latter, 
after  uaing  money,  cannot  defeat  enforcement  of  contract  on  groand 
that  it  could  not  be  stockholder;  Hinds  Connty  v.  Natchez  etc  B.  B. 
Co.,  85  Miw.  629, 107  Am.  81.  Bep.  310,  38  Bo.  191,  neither  corporation 
nor  its  stockholders  can  complain  of  sale  of  its  franchise  as  ultra 
vires;  First  Nat.  Bank  v.  Guardian  Trust  Co.,  167  Mo.  S26,  86  S.  W. 
117,  70  L.  B.  A.  79,  where  corporation  executed  note  to  enable  co- 
maker to  obtain  loan  and  payee  parted  with  money,  in  action  on 
note  defense  of  oltia  vires  not  available.  See  111  Am.  8t.  Bep.  323, 
note. 

Denied  in  Drainage  Com.  v.  National  Contracting  Co.,  136  Fed. 
78S,  786,  in  action  by  drainage  commission  to  recover  profits  wrong- 
fully made  by  contractor  for  pnblic  improvement  by  substituting 
cheaper  materials  for  those  specified,  defense  of  ultra  vires  not  avail- 
able. 

Syl.  8  (ZX,  424).    Estoppel — ^Inconsistent  positions  in  actions. 

Approved  in  Uoore  v.  Beiseker,  147  Fed.  375,  where  contract  for 
sale  of  lands  required  one-third  cash  in  thirty  days,  balance  to  be 
secured  by  mortgage,  and  vendor  to  convey  in  thirty  days,  and  de- 
liver complete  abstracts,  and  plaintiff  paid  earnest,  but  defendant 
failed  to  deliver  abstracts  in  thirty  days,  but  delivered  them  in  next 
nine  months,  failure  to  tender  one-third  price  in  thirty  days  did  not 
terminate  contract;  Kansas  Union  etc.  Ins.  Co.  v.  Burman,  141  Fed. 
842,  where  insurance  agent  under  salary  contract  and  commissions 
resigns,  specifying  grounds  therefor,  he  cannot,  in  subsequent  suit 
against  company  for  breach  of  contract,  allege  other  grounds  for 
resignation;  Illinois  etc.  B.  B.  Co.  v.  8eit2,  214  111.  356,  105  Am.  St. 
Bep.  108,  73  N.  E.  587,  in  trover  against  carrier  for  goods  sold  to 
pay  freight,  carrier  cannot  defend  on  ground  that  plaintiff  is  not 
consignee  or  assignee  of  bill  of  lading  where  refusal  to  deliver  based 
on  ground  that  additional  freight  not  paid;  Gibson  v.  Brown,  214 
HL  341,  73  N.  E.  582,  one  placing  refusal  to  perform  contract  for 
exchange  of  realty  on  specific  ground  is  estopped  in  subsequent  litiga- 
tion to  set  up  other  grounds  for  refusal;  Farmers'  Milling  Co.  v.  Mill 
Owners'  etc  Ins.  Co.,  127  Iowa,  318,  103  N.  W.  208,  where,  after 
loss,  insurer  denied  liability  because  of  insurer's  failure  to  pay  assess- 
ment,  he  cannot,  after  suit,  defend  on  ground  that  policy  had  been 
canceled  by  discretion  of  directors;  Stanton  v.  Barnes,  72  Kan.  544, 
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96  U.  8.  271-324  Notei  on  V.  &  BeporU  S5S 

B4  Pac.  117,  where  vendor  refuua  to  complete  sale  made  bj  agent 
on  ground  that  piopertj  belonged  to  another,  and  employment  of  agent 
denied,  inabilit7  of  purchaser  to  pa^  eaeh  cannot  be  nrged  at  trial; 
Sandefur  v.  Eines,  69  Kan.  171,  76  Pae.  446,  applying  principle  where 
vendor  refused  to  complete  sale;  Bedinger  v.  Jones,  68  Ean.  637,  75 
Pac.  1001,  debtor  who,  before  Bale,  demauda  of  aheriff  return  of  prop- 
erty as  exempt,  and  objects  to  sale  on  same  grounds,  and  who  sneB 
sheriff  and  purchaser  for  return  of  property  as  exempt,  cannot  on 
trial  show  sale  is  void  on  other  groandi;  Beiger  v.  Faber,  116  Ho. 
App.  12S,  S2  8.  W.  184,  where  after  sale  under  trust  deed  grantor 
flied  Btatotorj  bond,  and  sued  to  enjoiD  beneficiary  from  taking  pos' 
session,  and  latter  denied  validity  of  bond,  he  eould  not  thereafter 
sue  on  bond  as  valid;  Uorrison  v.  Atkinson,  16  OkL  676,  S5  Pac. 
473,  where  one  assumes  position  in  district  court,  he  is  estopped  from 
denying  legality  of  that  position  on  appeal;  dissenting  opinion  in 
Western  Union  Telegraph  Co,  v.  Thompson,  144  Fed,  584,  majority 
holding  amendment  of  complaint  for  malicious  prosecution  by  snb- 
stituting  for  allegation  that  plaintiff  was  arrested  on  warrant,  allega- 
tion that  she  was  arrested  and  held  without  warrant,  rendered  errone- 
ous instruction  baaed  on  theory  that  action  was  for  malicious  proseeo- 
tion;  dissenting  opinion  in  Jones  v.  Stoddart,  8  Idaho,  227,  67  Pac. 
654,  majority  holding  one  claiming  to  be  purchaser  of  negotiable  note 
need  not  show  formal  resolntion  of  directors  directing  president  to 
indorse  note. 


Syl.  2  (IZ,  426).     Municipal  bond  statute — Directory  provisions. 

Approved  in  dissenting  opinion  in  Wright  v.  East  Biverside  Irr. 
Dist.,  138  Fed.  325,  majority  holding  void  California  irrigation  bonds 
delivered  after  date  which  they  bore. 

96  U.  8.  312-316,  24  L.  816,  SAN  ANTONIO  v.  MBHAPFT. 

Syl.  6  (IX,  430).    Statutes— Title. 

Approved  in  Biley  v.  Charleston  Union  Station  Co.,  71  8.  C.  4SS, 
110  Am.  St.  Bcp.  58S,  SI  8.  E.  406,  upholding  act  of  1S02,  incor- 
porating union  depot  company. 

96  TJ.  S.  316-324,  24  L.  630,  McGABBAHAN  v.  ITINTNG  CO. 
Syl.  2  ilX,  431).  Statute  requiring  eoontersigning  of  patent  man- 
Approved  in  Wright  V,  East  Biverside  Irr.  Dist.,  138  Fed.  321, 
holding  void  California  irrigation  bonds  delivered  after  date  which 
they  bore;  McLeod  v.  Lloyd,  43  Or.  270,  71  Pae.  798,  where  abstract 
of  title  shows  patent,  though  it  does  not  show  it  eonntersignad  hj 
lecoider,  it  is  presumed  that  it  was  so  countersigned. 
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859  NotsB  on  V.  S.  Beporti.  86  V.  S.  328-33* 

96  U.  R  3E8-33:,  84  L.  818,  PULLMAN  v,  UPTON. 

S7I.  S  (IZ,  433).    IneresHo  of  capital  stock — Wbo  qneBtioua. 

Approved  in  Firat  Nat.  Bank  v,  W}>omlng  Val,  Ice  Co.,  136  Fed. 
469,  failure  of  PennajlTsnia  eorporation  to  paj  tax  on  increased 
igane  of  atack  was  waived  b7  Bnbaeqnent  acceptance  of  tax. 

87I.  4  (IX,  433).    Pledgee  of  corporate  atock— Calls. 

Cited  in  Merchants'  Nat.  Bank  t.  Wehrnunn,  202  U.  S.  301,  SO  L. 
1040,  26  Snp.  Ct.  613,  arguendo. 

ByL  5  (IX,  434).     Corporations — Capital  fund  for  debts. 

Approved  in  Beid  t.  Detroit  Ideal  Paint  Co.,  132  Mich,  S30,  S4 
N.  W.  4,  agreement  whereby  creditor  of  corporation  agrees  to  tako 
certain  amount  of  new  stock  and  apply  it  on  hia  claim  on  condition 
that  stock  be  increased  certain  amount  is  binding. 

Dlstingnished  in  In  re  Bemington  etc  Motor  Co.,  139  Fed.  776, 
wtiere  New  Jersey  corporation'contracted  with  board  of  trade  to  sell 
it  stock  at  leas  than  par,  and  latter  was  to  fnmish  former  free  site 
for  boildiags,  and  stock  iaaned  aa  fully  paid  np,  stock  waa  not  assess- 
able in  favor  of  creditors. 

96  V.  B.  332-339,  24  L  775,  PEUGH  v.  DAVIS. 

SyL  1  (IX,  43S).    Declaring  deed  mortgage. 

Approved  in  Weiaeham  v,  Hoeker,  7  Okl.  253,  84  P«e.  465,  fo!- 
lowing  rule;  Harrington  t,  Atlantic  etc.  Telegraph  Co.,  143  Fed. 
336,  where  owner  at  patents  transferred  patents  to' controlling  stock- 
holder of  corporation  acting  In  ita  behalf,  accompanied  by  directions 
that  patenta  should  not  be  transferred  to  corporation  antU  it  deliv- 
ered stock  to  owner,  but  stockholder  conveyed  patents  in  violation 
of  agreement,  corporation  took  no  title  and  was  liable  for  infringe- 
ment for  use  of  patented  devices;  Wells  v.  Oeyer,  12  N.  D.  322,  BS 
N.  W.  291,  absolute  deed  and  eontempora neons  agreement  to  sell 
and  reconvey  lands  between  same  parties  for  equal  considerations, 
repayment  to  be  made  in  future  payments  with  interest,  is  mortgage; 
Berner  v.  German  State  Bank,  125  Iowa.  440,  101  N.  W.  157,  arguendo. 

Syl.  2  (IX,  436).     Parol  to  show  deed  mortgage. 

Approved  in  Welseham  v.  Hoeker,  7  Okl.  254,  255,  54  Pac  465, 
following  rule;  Stitt  v.  Bat  etc.  Lumber  Co.,  96  Minn.  32,  104  N.  W. 
563,  applying  rule  where  mortgagor  did  not  at  time  have  title  ta 
land,  and  title  was  put  in  name  of  third  party. 

ByL  3  (12,  436).     Mortgage  waiving  equity  of  redemption. 

Approved  in  Bunn  v.  Beaswell,  139  N.  C.  142,  51  8.  E.  930,  con- 
sent judgment  declaring  defendant  shall  stand  absolutely  debarred 
of  all  equity  in  land  does  not  deprive  defendant  of  right  to  redeem; 
Wells  V.  Qeyer,  12  N.  D.  323,  96  N.  W.  201,  subsequent  agreement 
by  mortgagor  in  possession  to  surrender  poasession  and  relinquisb 
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M  V.  &  840-398  Notes  on  V.  B.  Beporti.  880 

right  to  redeem,  made  by  mntaol  miatake  and  without  eonaideTatioii, 
ii  nneiiforeeBble;  EeUer  v.  Kirby,  M  Tex  Civ.  405,  78  a  W.  83, 
where  deed  abiolute  in  form  ia  executed  aa  mortgage  it  cannot  pass 
title  to  mortgagee  by  parties  ■nbaeqnently  canceling  evidenee  of  in- 
debtedneaa  and  maldng  parol  agreement  that  deed  shall  convey  titla. 

96  C  B.  340,  341,  24  L.  644,  DIAL  v.  BETNOLDa 

SyL  1  (IZ,  438).    EnjoiniDg  stato  eonrt. 

Approved  in  Security  Trust  Co.  ▼.  Union  Tniit  Co.,  134  Fed.  302, 
where  state  coort  hod  jurisdiction  over  foreelosnre  of  mortgage  and 
appointed  receiver  and  decreed  sale,  federal  eonrt  could  not  reitrain 
sale  at  instance  of  parties  claiming  lien  on  part  of  property. 

Syl.  2  (IZ,  439).    Foreclosure — Bigbta  of  adverse  elaimanta. 

A^roved  in  Tinsley  v.  Atlantic  Mines  Co.,  20  Colo.  App.  85,  T7 
Pac.  13,  where,  in  simple  toTeelosore,  party  made  defendant  andor 
allegation  that  he  held  Interest  subject  to  mortgage,  disclaimed  alleg- 
ing he  claimed  under  paramonnt  title  by  tax  lien,  he  conld  not  be 
compelled  to  litigate  title  in  ■neb  action;  Brown  ▼.  Atlantic  etc. 
BIdg.  ft  Loan  Assn.,  46  Fla.  495,  35  So.  404,  holder  of  tax  deed  to 
mortgaged  premises  claiming  title  adverse  and  paramonnt  te  botb 
mortgagor  and  mortgagee  is  not  party  defendant  to  foreelosnre. 

96  17.  a  S41-3S3,  24  L.  659,  HITCHCOCE  v.  0ALTE8TOK. 

Syl.  1  (IX,  440).    Unnicipal  contracts— Anthority  to  mayor. 

Approved  in  Earl  v.  Boweu,  146  Cal.  764,  61  Pac.  137,  upholding 
order  of  council  directing  clerk  to  sign  contract  for  city;  Hett  v. 
Portsmouth,  73  N.  H.  336,  61  Atl.  697,  formal  vote  for  mayor  and 
alderman  adopting  street  improvement  contract  made  by  special  com- 
mittee makea  contract  valid  though  appointment  of  special  commit- 
tee was  illegal;  Jones  ▼.  Holcapfel,  11  Okl.  414,  68  Pac.  514,  un- 
der statute  authorinng  city  to  provide  for  eonatniction  of  sewer* 
and  apportion  cost  of  labor  and  material,  council  may  contract  there- 
for. 

Distinguisbed  in  BIuiFtou  v.  Miller,  33  Znd.  App.  530,  70  N.  E.  993, 
under  Burna'  Ann.  St.  1901,  §  3508,  contract  for  street  improvements 
which  left  character  of  improvement  and  nature  of  some  of  material* 
to  engineer  was  invalid. 

Syl.  2  (IZ,  440).    Municipal  debt  limit. 

Approved  in  Coles  Co.  v.  Qoehring,  209  DI.  156,  70  N.  E.  613,  eon- 
atituttonal  provision  prohibiting  county  authorities  from  asseasing 
taxes  exceeding  seventy-flve  cents  on  one  hundred  dollars  valnatiou 
unless  authorized  by  vote  of  people  does  not  limit  power  of  county 
to  incnt  indebtednesii 
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Ml  Notes  on  U.  5.  Beporta.  M  U.  B.  360-3M 

8yl.  3  (K,  Ml).     Uunieipal  «ontraet— EnjoymeDt  of  beneflts. 

Approved  In  Mankato  t.  Barber  Asphalt  Fav.  Co.,  142  Fad.  335, 
348,  Kction  against  city  for  aiooDnt  of  contract  price  of  street  im- 
provements becaase  of  its  repeal  to  levj  special  assessment  on  abut- 
ting propeny  is  not  founded  on  debt  within  statate  fixing  limit  of 
indebtedness;  Oilman  y.  Femald,  141  Fed.  944,  where  municipality 
having  power  to  borrow  money  but  not  to  issue  negotiable  bonds  bor- 
rowed sum  which  it  oaed  for  anthoiiziDg  parposo  and  issued  negotia- 
Ue  bonds  therefor,  louder  could  recover  money  lent;  Chelsea  Bav. 
Bank  T.  City  of  Iionwood,  130  Fed.  412,  66  C.  C.  A.  230,  where  city 
sold  bonds  which  were  within  its  power  and  received  part  of  pur- 
chase price,  but  they  were  sabseqnently  declared  invalid  for  irregu- 
larity, city  liable  for  amount  received;  Coles  Co.  v.  Qoehriug,  209 
HL  169,  170,  70  N,  E.  613,  eonnty  is  liable  for  contract  price  of  court- 
honse  tbongh  anticipation  warrants  isaned  on  work  are  void  where  it 
had  accepted  building;  Uarion  Water  Co.  v.  City  of  Marion,  121 
Iowa,  322,  96  N.  W.  888,  applying  rule  to  hydrant  rental  eoniract 
made  with  water  company  which  was  by  ordinance  anthorized  to 
conatmct  works;  Fidelity  Ins.  Co.  v.  German  8av.  Bank,  127  Iowa, 
-596,  103  N.  W.  960,  where  insurance  company  received  bank  stock, 
certificates  of  deposit  and  «aah  in  payment  of  deposit  in  insolvent 
feanlt,  it  cannot  repudiate  transaction  after  its  execution  on  ground 
of  ultra  vires;  Citizens'  Bank  v.  Bpencer,  126  Iowa,  106,  101  N.  W. 
649,  act  of  city  council  in  making  contract  without  authority  does 
not  estop  city;  Elrst  Nat.  Bank  v.  Guardian  Trust  Co.,  187  Ho.  528, 
86  B.  W.  118,  70  L.  B.  A.  79,  where  corporation  executed  note  to 
enable  comaker  to  obtain  loan,  and  payee  parted  with  money.  In  ac- 
tion on  note,  defense  of  ultra  vires  not  available;  Fine  Tree  Lnm- 
ber  Co.  V.  Fargo,  12  N.  D.  872,  377,  96  N.  W.  361,  363,  city  may  ten- 
der itself  generally  liable  on  contract  for  special  improvements; 
State  T.  Knoxville,  115  Tenn.  184,  90  S.  W.  292,  where  emnnerators 
made  falso  reports  as  to  seholastie  popnlation,  whereby  city  received 
moneys  in  excess  of  its  legal  allotment,  state  conld  recover  moneys 
ao  received  and  expended  by  city. 

96  V.  B.  360-366,  24  U  819,  UNITED  STATES  v.  8IMU0NS. 

Syl.  S  (IS,  445).    Indictment  for  statntory  crime. 

Approved  in  Barton  v.  United  Statea,  202  U.  8.  378,  EO  L.  1067, 
26  Snp.  Ct.  688,  upholding  indictment  under  Bev.  St.,  §  1782,  punish- 
ing receipt  of  compensation  fay  senator  for  service*  before  any  de- 
partment in  matter  in  which  United  States  is  Interested;  Miller  v. 
United  SUtea,  186  Fed.  681,  582,  69  C.  C.  A.  S5S,  indictment  under 
Bev.  St.,  i  4746,  charging  defendant  with  causing  presentation  of 
false  writing  to  pension  commissioner,  is  bad  where  it  does  not  al- 
lege manner  of  presentation  or  name  of  person  who  presented  it; 
Wong  Bin  v.  United  States,  135  Fed.  704,  68  C.  C.  A.  840,  upholding 
Indictment  for  eonapimcy  to  aid  in  landing  Chinamen. 
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96  U.  S.  369-378  Notei  on  U.  B.  Beporta.  MS 

S7L  8  (IZ,  446).    iDdietment — Names  aaknown. 

Approved  in  United  States  v.  Green,  136  Fed.  644,  holding  inmf- 
fldeiit  indictment  nnder  Ber.  St.,  g  64S1,  foi  bribing  federal  officer 
b^  tendering  him  a  cheek. 

B7L  S  (ZZ,  447).    Indictment — Deftanding  goTemment — Ueani. 

Approved  in  BprinUe  ▼.  United  States,  141  Fed.  814,  616,  where 
defendante  were  joint);  indicted  with  others  for  engaging  in  rectify- 
ing bosineBB  in  names  of  companies  oigauized  to  defrand  government 
of  tax,  statements  by  defendant*  not  on  trial  are  admissible  to  show 
intent  though  conspiracy  not  charged;  United  States  t.  Uauafactar- 
ing  Apparatus  etc.  New  Jersey  Churning  Co.,  141  Fed.  476,  uphold- 
ing information  for  forfeiture  of  oleomargarine  plant  under  Comp. 
St.  1901,  p.  2234,  for  defrauding  government  of  tax  on  oleomargarine 
produced. 

96  U.  &  369-378,  24  L.  853,  EX  PABTB  SCHOLLENBEBQEB. 
8yl.  1  (IX,  448).  Poteign  corporation — Process  agsnL 
Approved  in  Eibblei  v.  St.  Louis  etc.  B.  Co.,  147  Fed.  881,  SSS, 
foreign  corporation  which  under  state  laws  can  be  sued  in  state 
courts  only  in  counties  in  which  it  does  business  is  not  suable  in 
federal  court  in  state  unless  it  does  basiness  in  one  of  conuties  with- 
in district. 

SyL  6  (IX,  4S3).    CorpoTations— Business  in  other  state— Process. 

Approved  in  Old  Wayne  ete.  Assn.  v.  UcDonough,  164  Ind.  327, 
328,  73  N.  B.  70S,  700,  upholding  Stat,  of  1883,  reqairiDg  foreign  in- 
surance companies  to  flie  stipulation  with  insurance  commissioner 
that  process  lerTCd  on  eommiasian«r  or  agent  speeUed  by  company 
shall  be  equivalent  to  personal  service  on  company;  Qroel  v.  United 
Elec.  Co.,  69  N.  J.  Eq.  412,  419,  60  Atl.  828,  830,  upholding  P.  L. 
1896,  p.  307,  requiring  foreign  corporations  to  designate  proeesa 
agent  and  holding  it  applied  to  cause  of  action  arising  in  state 
while  corporation  was  doing  business  under  lieense,  though  corpora- 
tion  not  doing  business  in  state  at  time  of  service. 

Syl.  7  (IX,  454).    Jurisdiction — Defendant's  residence — Waiver. 

Approved  in  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  449,  450,  451, 
where  alien  sued  nonresident  in  state  court,  defendant  could  remove 
Buit  without  plaintiff's  consent;  Morris  v.  Clark  Const.  Co.,  140  Fed, 
757,  state  action  by  alien  against  citiien  of  another  state  is  remova- 
ble to  federal  court  by  defendant;  Wolff  v.  Choctaw  etc.  B.  Co.,  133 
Fed.  60S,  suit  against  corporation  created  in  another  stats  cannot 
be  maintained  in  federal  district  where  it  does  business  where  plain. 
tiS  is  not  citizen  or  resident  of  such  district. 
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8«S  Notes  on  U.  B.  Beports.  H  U.  S.  379-138 

96  TJ.  8.  379-388,  24  L.  668,  ■WISCONSIN  t.  DULUTH. 

Syl.  1  (IZ,  456).     Harbor  iinprovemanta — InjnactioD. 

Approved  in  Miaaouri  t.  Ulinofa,  200  U.  S.  526,  SO  L.  581,  26  Bnpb 
Ct.  268,  refusing  to  enjoin  discharge  of  Ctii<»go  sewage  through  artifi- 
cial canal  from  Lake  Uichigao  into  Miasiaaippi  river  at  instance  of 
MisBouri. 


8yl  1  (IX,  458).     Forfeiture  for  violating  revenue  la™. 

Approved  in  The  Frolic,  148  Fed.  923,  chronometer  on  vessel  aelced 
for  violation  of  Chinese  Exclneion  Act  is  forfeitable  though  leased 
to  owner  of  TesHel;  United  States  v.  One  Black  Horse,  147  Fed.  TTl, 
under  Bev.  St.,  g§  3061-3063,  team  used  in  tranaportation  of  smug- 
gled goods  forfeitable  though  owner  did  not  know  of  purpose  of  use; 
Scow  No.  36,  144  Fed.  S34,  under  Gomp.  St.  1901,  pp.  3542,  3544, 
veaiel  used  in  depositing  refuse  in  navigable  waters  forfeitable  though 
•o  used  without  knowledge  of  owner. 

Distinguished  in  Uoody  v.  McKinnejr,  73  S.  C.  442,  S3  B.  B.  645, 
where  owner  did  not  know  or  eonsent  to  use  of  team  to  transport 
liquor  in  night-time,  it  is  not  aeizable  under  Or.  Code,  g  G94. 

96  U.  B.  404-421,  SI  L.  746,  McPHEBSON  v.  COX 

Sfl.  2  <JX,  459).    State  of  f rands— Lawyer's  contingent  contract. 

Approved  In  American  Fine  Art  Co.  v.  Simon,  140  Fed.  536,  oral 
contract  modifying  writing  which  conferred  on  defendant  privilege 
of  dividing  deliveries  into  two  annual  installments,  work  required 
thereafter  to  be  diatributed  for  ueit  two  years    is  not  within  statute. 

96  U,  8.  430-432,  34  L.  703,  BAIED  v.  UNITED  STATSa 
Syl.  2  (IZ,  461).  Salt  for  part  of  demand  as  bar. 
Approved  in  Nixon  v.  Fidelity  ft  Deposit  Co.,  ISO  Fed.  576,  where 
petition  against  bankrupt  whose  property  ts  seized  is  dismiaaed  and 
he  makes  no  claim  for  damages,  he  cannot  thereafter  make  further 
claim  therefor  against  petitioners  and  sureties  under  Bankr.  Act, 
S  60a;  Bnssell  v.  Bussell,  134  Fed.  841,  67  C.  C.  A.  436,  question  ez< 
preuly  determined  by  court  whose  decree  is  affirmed  on  appeal  is 
res  adjudicata  though  question  not  considered  on  appeal;  Mallory  v. 
Dawson  Cotton  Oil  Co.,  32  Tex.  Civ.  298,  74  S.  W.  955,  where  con- 
tract provided  for  payment  of  sum  for  construction  of  building  ac- 
cording to  plans  and  that  cost  of  alterations  be  added  or  deducted 
from  price,  contractor  could  maintain  separate  suits  by  filing  me- 
chanic 'i  lies  for  contract  price    and  omitting  extras. 
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96  U.  8.  432-449,  24  L.  760,  MUEBAT  ▼.  CHABLE8T0N. 

87L  2  (IX,  462).    Taution— Debt  due  nonreaident 

Distinguished  in  New  York  ▼.  State  Board  of  Tax  Commrs.,  199  U. 
8.  42,  105  Am.  St.  Bep.  703,  60  L.  77,  2S  Sap.  Ct.  715,  reduction,  on 
account  of  annual  pBTnienti  in  nature  of  tax  eovered  bj  existing 
agreement,  made  by  N.  T.  Iawb  1899,  e.  712,  from  special  franchise 
tax  provided  for  bj  such  atstuto  does  not  render  statute  invalid. 

S7I.  4  (IX,  462).    Taxation— City's  stock  indebtedness. 

Approved  in  State  ex  rel.  LoaiHiana  Imp.  Co.  t.  Board  of  Aasenors, 
111  La.  9S6,  903,  994,  997,  999,  36  So.  92,  95,  97,  certificates  of  u< 
debtednsBs  of  municipality  are  not  taxable  by  it. 

Syl.  6  (IZ,  463).    Contracts  by  states — Impairment. 

See  101  Am.  St.  Bep.  162,  note. 
96  n.  a  4S0-4S1,  24  L.  7S2,  BAILBOAD  CO.  v.  TANCS. 

Syl.  8  (IX,  465).    Domesticating  foreign  corporation. 

Approved  in  Bussell  t.  St.  lionis  ete.  By.  Co.,  71  Ark.  454,  497,  11 
6.  W.  727,  728,  railroad  organised  In  sister  state  on  complying  with 
Acts  1S89,  p.  43,  could  exercise  eminent  domain. 

96  IT.  8.  467-491,  84  L.  779,  CASEY  v.  CAVABOB. 

Syl.  2  (IX,  466).    FoiseBsion  necessary  to  pledge. 

Approved  in  Third  Nat.  Bank  v.  Buffalo  Qerman  Ins.  Co.,  193  TT. 
8.  SS8,  48  L.  803,  24  Sup.  Ct.  894,  applying  rule  to  pledge  of  bsnk 
stock;  Security  Warehousing  Co.  v.  Hand,  143  Fed.  41,  where  bank- 
rupt leased  spaco  in  building  to  warehouse  company,  which  space 
was  inclosed  by  open  paling  and  bankrupt's  servants  were  ware- 
house  custodians,  pledge  of  warehouse  receipts  by  bankrupt  did  not 
pass  title  to  goods;  Bytteuberg  v.  Sehefer,  131  Fed.  322,  where  par- 
ties attempted  by  agreement  to  give  one  factor's  lien  on  goods  of 
other,  but  by  possession  remained  in  debtor,  equitable  lien  doea  not 
arise;  Harding  v.  Eldridge,  186  Mass.  43,  71  N.  E.  116,  117,  wbwe 
owner  of  piano  gave  note  combined  with  statement  of  pledge  of 
piano  as  seenrity  with  power  of  sale  on  default,  but  no  delivery  of 
piano  made,  no  pledge  resulted;  Jackson  t.  Eincald,  4  Okl.  STO,  4A 
Pac.  593,  where  pledgees  took  merchandise  pledged  and  opened  it  for 
sale  in  building  rented  by  debtors  and  in  same  name  in  which  debtors 
ran  bnsiness  at  another  place,  and  debtors  brought  new  goods  and 
placed  them  in  stock,  and  all  sold  in  course  of  trade  and  proceeds 
used  for  rents,  fixtures,  etc.,  and  balance  deposited  to  credit  of  debtors, 
pledge  was  frandulent  as  to  attaching  creditors. 

SyL  8  (IX,  467).    Pl^ge — Bedelivery  to  pledgor — Temporary  yar- 

Approved  in  Bosh  v.  Export  Storage  Co.,  136  Fed.  9SS,  where  mann- 
factoring  corporation  leased  part  of  building  to  wareliouse  eompanj 
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and  stored  materUla  therein,  reeeiving  reeeiptt  therefor,  pledge  of 
receipt!  eairied  good  title. 

87I.  e  (IX,  468).     Equities  egBinet  usignee  for  creditofl. 

Approved  in  Engliih  ▼.  Boss,  140  Fed.  035,  ergnsndo. 
M  n,  B.  499-513,  24  L.  SS6,  MAINE  CENT.  S.  B.  CO.  t.  MAINE. 

S7L  1  (IX,  469).     Tax   exemption — ConBolidatlon  of  eorporatione. 

Approved  In  San  Antonio  Traction  Co.  t.  Altgelt,  SOO  U.  8.  309, 
SO  L.  494,  86  Sup.  Ct.  261,  contract  exemption  from  rate  regnlation 
posaeaaed  bf  itreei  railroad  chartered  prior  to  Texu  Const.  1876, 
S  17,  Bill  of  Bighta  anbjecting  all  pririlegea  to  legislative  control  waa 
lost  by  foreclosure  sale  to  another  corporation,  under  dtj  ordinance 
granting  poichaser  all  pririleges  granted  to  old  eompanj, 

Diatingnished  in  Lee  v.  Atlantic  Coast  Idne  B.  Co.,  150  Fed.  790, 
eonstraing  agreement  between  railroada  aa  merged  and  not  a  consolida- 
tion. 

S7I.  8  (IX,  470).    Bescrved  power  to  alter  corporate  rights. 

Approved  in  Bochester  v.  Bochester  B7.  Co.,  182  N.  T.  118,  74 
N.  E.  959,  70  L.  B.  A.  773,  where  street  railwaj  had  statntorr  ex- 
emption for  expense  of  repaviug  between  tracks,  exemption  did  not 
paea  to  its  lessee;  Qladding  v.  Saint  Matthew  Chnreh,  25  B.  L  634, 
105  Am.  St.  Bop.  904,  57  Atl.  863,  65  L.  B.  A.  225;  where  bequest 
made  to  church  for  motes,  but  before  testatrix's  death  church  con- 
solidated with  another,  which  carried  on  identical  work  throngh  a 
department,  new  church  not  entitled  to  bequest, 

90  V.  a.  513-5S0,  24  L.  732,  ATHEBTON  v.  FOWLEB. 

S7I.  2  (LX,  472).     Public  lands — Breaking  into  inelosnre. 

Approved  in  Commager  v.  Dicks,  1  Okl.  88,  28  Pac.  806,  where  de- 
fendant entered  on  land  and  made  application  for  eiitr7  which  was 
refused  as  conflicting  with  prior  eutrj,  and  later  plaintiff  made  home- 
stead entrr  and  received  receipt,  latter  could  not  maintain  unlaw- 
ful detainer;  Beservation  State  Bank  v.  HoUt,  17  8.  D.  244.  95  N. 
W.  033,  70  K  B.  A.  799,  where  applicant  for  land  subject  to  home- 
Mead  entry  is  permitted  to  enter  same,  there  can  be  no  rightful  oe- 
eupation  of  part  of  land  by  another  as  against  him. 

8yl.  5   (IX,  473).     PrS'emption — Forcible  intrusion. 

Approved  in  McMiehael  v.  Mnrphy,  12  Okl.  165,  70  Pac.  193,  fol- 
lowing rale;  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  V.  B.  230,  48 
L.  951,  S4  Sup.  Ct.  632,  entry  on  prior  valid  placer  location  for  pros- 
pecting for  nnkuown  lodes  initiates  no  title  to  lode  claims  thus  lo- 
cated within  exterior  boundaries  of  placer  claim;  Willitt  ▼.  Baker, 
133  Fed.  947,  where  locators  of  mining  claim  were  at  work  thereon  on 
Deeember  31st,  and  left  tools  thereon  is  order  to  lerams  vrork  U 
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morning,  obo  m&king  reloestioo  in  night  is  treapasaer;  Balette  v. 
Dodge,  2  Alaska,  431,  applying  rule  to  placer  claim;  Walsh  v.  Ford, 
1  Alaska,  153,  applying  rule  to  possession  of  town  lots;  Tidwell  t. 
Chirieafaua  Cattle  Co.,  S  Ariz.  365,  53  Pac.  196,  where  istrader,  with- 
out consent  of  owner,  entered  and  took  possession  of  premises  daring 
temporary'  absence  of  owner,  fact  that  entrT-  was  peaceful  and  with- 
out force  is  immaterial;  Weed  v.  Snook,  144  Cat.  443,  77  Pac.  1025, 
prior  locators  of  oil  lands  in  possession  and  actively  erecting  work» 
for  drilling  are  protected  against  subsequent  entry  prior  to  aetnal 
discovery  of  oil;  Downman  t.  Sannders,  3  Okl.  234,  41  Pae.  107,  on» 
who  by  force  enters  into  possession  of  another  on  townsite  and  ejects- 
him  and  prevents  him  from  making  further  improvements  cannot 
defect  him  from  acquiring  title  on  account  of  meagerness  of  improve- 
ments; dissenting  opinion  in  Sproat  v.  Durland,  2  Okl.  58,  35  Pae. 
890,  majority  upholding  jurisdiction  on  cross-eomplaint  on  applica- 
tion by  homesteader  to  enjoin  adverse  claimant  for  interfering  with 
possession,  to  enjoin  homesteader  from  interfering  with  defendant'* 
possession;  Balsz  v.  Liebenow,  4  Aris.  231,  36  Pac.  210,'  Woodruff 
r.  Wallace,  3  Okl.  36B,  41  Pac.  36:,  and  Adams  v.  Conch,  1  Okl.  37, 
S3,  26  Pac  1016,  all  arguendo. 

Distlnguiahed  in  Crawford  t.  Burr,  2  Alaska,  38,  where  at  tim* 
military  reservation  abandoned  plaintiff  was  in  possession  of  stabl* 
thereon  without  any  fixed  boundaries,  he  was  limited  to  land  actually 
occupied  by  stable  as  against  subsequent  townsite  claimants;  dia- 
•enting  opinion  in  Dwinnell  v.  Dyer,  145  CaL  30,  7S  Pac  250,  ma- 
jority holding  where  defendant  claimed  onder  location  made  while- 
state  statute  in  force,  but  which  was  perfected  under  Bevised  Stat- 
utes after  repeal  of  state  statute,  he  had  good  title  ■■  against  subae- 
qoent  locator. 


87I.  1  (IX,  474).    City's  reservation  vt  coDtrol  over  railroad. 

Approved  in  Blair  v.  Chicago,  201  V.  B.  4S7,  50  L.  825,  26  Snp.  Ct. 
4S7,  construing  authority  of  Chicago  under  til.  Acts  of  Feb.  14,  1839, 
relative  to  term  of  street  railway  franehiees. 

ByL  8  (IX,  47S).    Power  to  govern  implies  police  regulations. 

Approved  in  Norfolk  etc  B.  K.  Co.  ▼,  Commonwealth,  103  Ta.  293, 
49  B.  £.  40,  where  transportation  company  placed  cars  on  indi- 
vidual track  scales  on  spur  tracks,  corporation  commission  could  *eg- 
ulate  rates  for  placing  ears  on  scales;  Newport  Newe  etc  By.  Co. 
T.  Hampton  Bosds  By.  etc.  Co.,  102  Vs.  802,  47  S.  E.  842,  wher* 
street-ear  company  had  right  to  put  double  track  on  street  which 
was  subsequently  Included  in  eity  limits,  but  nsed  only  single  track, 
city  conld  grant  another  company  right  to  double  track  same  street; 
Petersburg  ▼.  Petersburg  Aqnednet  Co.,  102  Va.  059,  47  &  E.  S49, 
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city  m»j  prohibit  water  company  chartered  whcD  eity  was  Bparwly 
Httled  from  digging  up  and  obBtraeting  atreett  in  exteodiag  iti  lim- 
its. 

SyL  5  (IX,  475).    Taking— Eegulation  of  use  o(  property. 

See  109  Am.  St.  Bep.  640,  note. 

Syl.  6  (IZ,  476).    Laws  should  operate  generally. 

Approved  in  Toney  t.  Macon,  US  Qa.  87,  46  S.  E.  S2,  nphaldiog 
act  extending  city  limiti  though  penalty  for  not  making  sewer  con- 
nections in  new  territory  was  by  flse  and  imprisonment,  while  I7 
old  ordinance  in  old  limits  punishment  was  by  fine  onlf, 

96  U.  8.  530-539,  24  L.  848,  MOOBE  v.  BOBBINa 

Syl.  &  (IX,  476).     Idnd  Department  decides  contested  rights. 

Approved  in  Kalyton  v,  Kalyton,  45  Or.  130,  78  Pac.  333,  an  death 
of  Indian  allottee  after  issuance  of  Brst  patent,  state  courts  bava 
jurisdiction  of  action  to  determine  heirs  of  allottee. 

SyL  8  (IX,  477).    lAnd  Department's  issuance  ef  patent  flnal. 

Approved  in  Johnson  t.  Pacific  Coast  S.  S.  Co.,  S  Alaska,  237,  and 
Adams  V.  Conch,  1  Okl.  40,  26  Pae.  1016,  both  following  nde;  Fey- 
ton  T.  Desmond,  12S  Fed.  8,  63  C.  C  A.  6S1,  issnance  of  homestead 
patent  gives  patentee  right  to  recover  value  of  timber  wrongfully 
cut  and  removed  from  land  after  initiation  of  claim  and  prior  to 
patent;  Sage  v.  Bndnick,  91  Hinn.  334,  100  N.  W.  108,  after  filing 
map  of  definite  location.  Interior  Department  has  no  jurisdiction  to 
hear  adverse  claim  to  land  grant,  and  pendeney  of  controversy  there- 
in does  not  suspend  limitations;  UcDaid  v.  Territory,  1  Okl.  102,  30 
Pae.  441,  after  issuance  of  patent  bj  townslte  trustees  under  26  Stat. 
109,  no  appeal  lies  to  general  land  office  from  decision  of  truateea 
awarding  land  to  one  of  several  contestants. 

Syl.  7  (IX,  479).    Land  Department's  decision  eonclnsive. 

Approved  in  Jones  v.  Hoover,  144  Fed.  2S0,  221,  223,  eqnity  will 
interpose  to  maintain  possession  where  possession' is  essential  to  com- 
plete purchase  under  eoDgressioDal  acts  relating  to  sale  of  public 
lands,  and  will  review  acts  of  Land  Department;  Wilbourne  v.  Bald- 
win, S  Okl.  280,  47  Pac.  1050,  refusing  to  restrain  Indian  agent  from 
removing  homestead  applicant  to  whom  no  patent  has  issued;  King 
V.  Thompson,  8  Okl  647,  39  Pac.  467,  applying  rule  to  decision  of 
townsite  trustees;  Uyers  v.  Berry,  3  Okl.  619,  41  Pae.  583,  applying 
rule  to  findings  of  fact  by  townsite  trustees. 

Syl.  8  (IX,  479).  Conclusiveness  of  Land  Department'*  decision  on 
eoort*. 

Approved  in  Adams  t.  Conch,  1  OkL  40,  26  Pac.  1017,  following 
mle;  Tegarden  v.  La  Uarchel,  129  Fed.  488,  in  ejectment  In  federal 
Mart  defendaat  cannot  set  np  equitable  title  ttt  defeat  legal  title  bj 
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impcachiDg  goTemineiit  patent;  Cnmrningi  v.  UcDermid,  4  OU.  280, 
44  Pae.  278,  holding  insoffleient  allogations  of  fiaod  ia  petition  to 
Ht  aaide  kward  of  towmite  board. 

Syl.  g  (IX,  481).    UistAke— Beview  of  land  decision. 

ApproTsd  in  Parker  t.  L^nch,  7  OkL  649,  66  Pac.  1088,  foUowing 
rule;  Southern  Pae.  B.  B.  Co.  t.  United  States;  200  U.  B.  351,  GO  L. 
511,  26  Sup.  Ct.  2fl6,  upholding  equitable  jurisdiction  over  bill  br 
goTemment  to  cancel  patents  eiroueouslj'  isaned  and  diacorer^  of 
■ales  to  bona  fide  purchaaara  of  grantee  and  confirmation  of  titles; 
Le  Marchsl  t.  Tegarden,  133  Fed.  837,  out  attacking  patent  for 
mistake  of  fact  must  plead  and  prove  evidence  before  department  from 
which  mistake  leaalted,  particular  mistake  made,  and  wa^  in  which 
it  oeenrred;  Thompson  v.  Ferrjr,  8  Ariz.  306,  66  Pac  743,  where  mort- 
gage of  mining  claims  executed  b^  cotenant  was  foreclosed  and  prem- 
ises purchased  bj  mortgagee,  who  convejed  to  one  who  relocated 
claims  and  obtained  patents,  cotenants  are  estopped  after  ten  jears' 
delay  from  asserting  trust;  dissenting  opinion  in  Paine  v.  Foster, 
9  Okl,  261,  60  Pae.  2S,  majority  refusing  to  consider  evidence  before 
Seeretarj  of  Interior  on  appeal  from  decision  of  local  land  office. 

Distlngq^ished  in  Paine  t.  Foster,  9  Okl.  226,  S3  Pae.  1112,  refusing 
to  review  evidence  before  Secretary  of  Interior  on  appeal  from  kieal 
land  office. 

96  17.  8.  344-549,  24  L.  674,  TTNION  MUT.  INB.  CO.  v.  MOWBT. 

Syl.  2  (IZ,  484),  Insnrance — Previons  negodationa  merged  in  pol' 
icy. 

Approved  in  Lefier  v.  New  York  Ufe  Ins.  Co.,  143  Fed.  817,  in  ac- 
tion on  life  policy  evidence  of  negotiations  preceding  its  ezeeutioB 
are  inadmissible  to  eontradiot  It;  Conneetient  I^re  Ins.  Co.  v. 
Buchanan,  141  Fed.  SSO,  690,  where  insnrance  policy  covered  buildin|> 
only  while  used  and  occupied  as  normal  echool,  oral  evidence  that  par- 
ties intended  policy  to  cover  building  when  not  so  need  is  inadmissi- 
ble; Weideraann  v.  Springfield  Breweriea  Co.,  78  Coon.  664,  63  AtL 
164,  where  mortgagor  assigned  to  mortgagee  claim  for  unpud  insnr- 
ance, which  was  to  be  applied  to  mortgage,  bnt  later  agreement  pro- 
vided for  its  application  to  general  indebtedneaa  of  mortgagor  t» 
mortgagee,  latter  not  estopped  aa  to  second  mortgagee  from  so  ap- 
plying money;  Calmenson  v.  Equitable  etc.  Ins.  Co.,  92  Uinn.  391, 
100  K.  W.  88,  applying  role  where  policy  avoided  insurance  in  case 
of  ■nbaequeut  iusnranee  and  inmier  elftimed  agent  told  him  he  could 
take  insQimnee  in  other  company;  Liverpool  etc.  Ina.  Co.  v.  Biehard- 
•on  Lumber  Co.,  11  OkL  S82,  600,  69  Pae.  037,  042,  where  policy  ia- 
■uring  lumber  provided  for  clear  space  between  lumber  and  miQi^ 
and  agents  wbo  examined  property  knew  of  its  eondition,  clause  not 
waived;  Young  t.  St.  Paul  etc  Ins.  Co.,  68  B.  C.  300,  47  a  E.  681, 
pcoviaion  In  poliey  against  other  insnrance  sot  affected  by  failore  at 
sigent  to  mention  other  insurance  ia  preliminary  negotiatiOBa;  L«^ 
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ranea  t.  Ward,  28  tTUh,  132,  77  Pu.  230,  when  note  seenred  hf  mort- 
gage provided  for  payment  of  interest  qnarterly  at  certain  bank  and 
on  default  principal  to  become  dae  at  bolder'!  option,  and  be  told 
obligor  not  paj*  at  bank  bat  be  wonld  call  for  interest,  failure  to 
eall  waived  forfeiture. 

Diatinguiahed  in  ADeaina  ▼.  London  Ins.  Co.,  45  Or.  443,  7S  Pae. 
802,  where  policy  iaaned  on  oral  application  and  no  information  r»> 
quested  or  given  as  to  chattel  mortgage,  and  insured  did  not  know 
policy  to  be  iesned  contained  elanae  avoiding  insoranee  of  mortgage 
eziBted,  inaorer  waived  mortgage  elaoM. 

06  U.  S.  S40-6S6,  24  L.  676,  SCHUU&CHEB  v.  COBNEU.. 

BjL  1  (IX,  486).    Patent  for  eombination — Abandonment  of  part. 

ApproTftd  in  Brookfleld  v.  Elmer  Glass  Wka.,  132  Fed.  312,  holding 
Eribs  patent  No.  642,565,  for  improvements  in  presses  for  making 
screw  insulators,  not  to  dearly  infringed  u  to  warrant  preliminary 
injunction. 

06  U.  8.  067-572,  24  L.  792,  UNITED  STATES  v.  EATJFHAN. 

Syl.  2  (IX,  487).    Conclusiveness  of  allowance  for  revenoe  stamp*. 

Approved  in  Christie-Street  Com.  Co.  ▼.  United  States,  136  Fed. 
329,  380,  60  C.  C.  A.  464,  claim  to  recover  back  internal  revenue  taxes 
exacted  under  miscoDStmction  of  revenue  act  of  1808,  may  be  on- 
forced  by  action  against  United  States  under  24  Stat.  SOS,  after  its 
presentation  to  internal  revenue  eommiasiouer. 

Distinguished  in  United  States  v.  Hyama,  146  Fed.  19,  under  Comp. 
St.  Supp.  lOOS,  p.  445,  relating  to  rebates  on  tobacco  tax,  provision 
in  revenue  regulations  making  it  prerequisite  to  recovery  of  rebate 
that  proofs  offered  to  executive  ofBceri  should  be  satisfactory  to  them 

06  U.  8.  672-580,  24  U  841,  NEW  TOBE  liIPE  INS.  CO.  v.  EQOLE- 
STON. 

Syl.  1  (IX,  488).    Estoppel  to  claim  forfeiture  of  policy. 

Approved  in  Battin  v.  NoTthwestem  Mut.  L.  Ins.  Co.,  130  Fed. 
876,  877,  65  C.  C.  A.  353,  declaration  on  life  policy  alleging  that  on 
maturity  of  eertain  premium  insured  paid  sum  of  account  and  re- 
ceived credit  for  balance,  shows  waiver  of  provision  that  policy  shall 
cease  if  premium  not  paid  when  due;  Washburn  v.  Union  etc.  Ins. 
Co.,  143  Ala.  489,  38  8o.  1012,  where  insurer  accepted  note  for  pre- 
mium and  after  default  in  paying  same  retained  it  and  insisted  on  its 
payment.  It  waived  forfeiture  of  policy;  Travelers'  Ina.  Co.  v.  Brown, 
138  Ala.  629,  35  So.  464,  where  former  premiums  paid  to  agent  by 
eheck,  inenrer  cannot  forfeit  policy  for  nonreeeipt  of  check  sent  to 
agent;  Botherford  V.  Prudential  Ins.  Co.,  84  Ind.  App.  539,  73  N.  B. 
805,  provision  of  policy  that  if  premium  not  called  for  when  due 
keldei  moat  send  it  to  home  ofBce  is  waived  if  not  inelated  on  dui- 
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ing  life  of  insnied;  Foceaten  of  AmericH  v.  Holils,  TO  San.  75,  7S 
Pac.  161,  applying  rule  ffheia  beneflciarj  aeaociatlon  assessments  not 
paid  when  due;  Qraliaiii  v.  Security  Mat.  Life  Ins.  Co.,  72  N.  J.  L.  304, 
S2  At).  6S3,  holding  forfeiture  of  poUcj  for  nonpayment  of  premium 
when  due  waived;  Gish  v.  Insurance  Co.  of  North  America,  16  Okl. 
71,  87  Pac.  S73,  determining  question  of  waiver  of  iron-safe  clause; 
Aetna  Life  Ins.  Co.  v.  FaUow,  110  Teon.  729,  77  8.  W.  939,  where 
accident  policy  provided  there  should  be  no  insurance  thereunder 
nnlesa  premium  paid  prior  to  accident,  but  general  agent  told  in- 
sured to  hold  premiums  till  collector  called,  insurer  estopped  to  deny 
liability;  Foreman  v.  German  Ids.  Assn.,  104  Va.  69S,  52  8.  E.  338, 
2  L.  B.  A.  (N.  8.)  444,  where  one  was  agent  of  insurer  and  also  of 
insured,  knowledge  of  vacancy  of  property  acquired  by  agent  while 
acting  for  insured  only  is  not  notice  to  insurer  sufficient  to  eouti- 
tnte  waiver  of  forfeiture. 

86  IT.  8.  580-987,  24  L.  678,  BISSELL  v.  HETWABD. 

Syl.  1  (IZ,  490).    Testator's  contract  to  sell  devised  propcrtf. 

Approved  in  Brooke  v.  Eastman,  17  a  D.  347,  96  N.  W.  701,  por- 
choaer  of  school  lands  who  had  made  first  payment  and  received  con- 
tract ef  sale  from  commisBioners  had  interest  in  lAnds  subject  to  ex- 
ecution. 

98  U.  8.  588-593,  S4  L.  T37,  MUTUAL  UFB  ma  CO.  v.  BEUNE. 

Syl.  2  (IX,  491).    Abatement — Action  in  other  jurisdictian. 

Approved  in  Schmidt  v,  Posner,  130  Iowa,  348,  106  N,  W,  761,  fol- 
lowing rule;  Slaughter  v.  Uallet  Land  etc.  Co.,  141  Fed.  290,  pend- 
ency in  state  court  of  action  of  trespass  to  try  title  and  to  lemova 
cloud  is  not  ground  for  abatement  of  subsequent  federal  suit  to  quiet 
title;  Franklin  v.  Conrad-Stanford  Co.,  137  Fed.  741,  744,  70  C.  C. 
A.  171,  foreclosure  of  mortgage  securing  note  in  which  property  waa 
sold  and  proceeds  applied  on  amount  due  on  note,  bat  in  which  do 
deficiency  judgment  rendered,  is  no  bar  to  action  on  note  in  another 
jurisdictian  to  recover  deficiency;  German  Savings  t  Loan  Sac.  v. 
Toll,  136  Fed.  12,  69  C.  C,  A.  1,  pendency  of  suit  in  state  court  cod- 
not  be  pleaded  in  bar  of  suit  in  federal  court;  National  Tube  Co.  t. 
Smith,  57  W.  Va.  216,  110  Am.  St.  Bep.  776,  50  8.  E.  719,  1  L.  B.  A. 
(N.  S.)  195,  refusing  to  restrain  prosecution  of  garnishment  before 
justice,  though  in  another  state  injunction  restraining  garnishee  bom 
paying  money  under  judgment  of  justice. 

96  U.  S.  595-611,  24  L.  793,  EDWABDS  v.  EEABZET. 

SyL  2  (IX,  492).    Bemedy  as  part  of  contract  obligation. 

Approved  in  Gamble  v.  Bnral  etc.  School  Dist.,  146  Fed.  118,  Iowa 
statute  limiting  recovery  on  negotiable  paper  procured  by  fraud  to 
amount  paid  by  bolder  does  not  apply  where  bona  fide  holder  of 
fraudulent  outstanding  school  bond  sold  same  after  maturity  foi  leas 
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than  par;  HarriMO  t.  Remington  Paper  Co.,  140  Fed.  392,  holding 
Lawa  Kan.  189S,  c.  10,  p.  27,  repealing  prior  sets  granting  eorpora- 
tion  creditors  individual  action  againtt  ■toekholder,  and  sobBtitDting 
action  bj  receiver  to  be  appointed,  void  aa  against  eontraeta  mB4« 
prior  to  its  passage;  Myers  v.  Knickerboeker  Trust  Co.,  130  Fed. 
lis,  holding  Uaryland  aet  of  1B04,  repealing  prior  act  giving  credi- 
tor separate  action  to  enforce  stock  holder's  lisbilitj,  and  substitut- 
ing therefor  bill  in  equity  on  behalf  of  all  creditors  against  all  atoek- 
-holders,  void  as  applied  to  creditors  wbo  sued  prioi  to  passage  at 
-act;  Lamb  t.  Powdei  Biv.  etc.  Stock  Co.,  132  Fed.  439,  440,  441,  67 
L.  B.  A.  5CS,  65  C.  C.  A.  S70,  Colo.  Ekss.  Laws  1895,  p.  S39,  c.  106, 
as  amended  in  1899,  relating  to  limitations  on  actione  on  foreign 
judgments,  is  void  as  to  judgment  prior  to  passage  of  act;  Welsb  t. 
Cross,  146  Cal.  624,  627,  333,  106  Am.  St.  Bep.  63,  61  Pac.  230,  231, 
233,  where  time  for  redemption  of  realty  from  execntion  sale  was 
■changed  after  judgment  but  before  levy  and  sale,  it  does  not  apply 
to  redemption  from  such  sale;  State  ex  rel.  Louisiana  Imp.  Co.  t. 
Board  of  Assessors,  III  La.  1001,  36  So.  98,  municipal  certificates  of 
indebtedness  are  not  taxable  by  city;  State  v.  District  Court,  M 
Uinn.  464,  97  N.  W.  135,  upholding  Duluth  Charter,  g  80,  providing 
for  appeal  to  district  court  from  aetion  of  council  allowing  or  dis- 
allowing claim  against  city;  Smith  t.  Jennings,  67  8.  C  337,  45  B.  G. 
826,  joint  resolution  requiring  state  treasurer  to  write  off  books  as 
obligations  of  state  certain  past  due  bonds,  not.  law  impairing  con- 
iract  obligations;  Lewie  v.  Ooldthwaite  Nat,  Bank,  86  Tex.  Civ.  440, 
41  S.  W.  799,  Laws  1897,  p.  131,  exempting  from  garnishment  for  six 
months  after  sale  proceeds  of  voluntary  sale  of  homestead,  applies  to 
■debts  existing  prior  to  passage  of  act. 

-96  U.  B.  611-619,  24  L.  8SS,  HATWAKD  t.  EUOT  NATIONAL 
BANK. 

SyL  1  (IX,  496).    Eqnity— Lapse  of  time — Limitations. 

Approved  in  Patterson  v.  Hewitt,  195  U.  S.  S19,  49  L.  218,  2B  Snp. 
Ct  35,  afBrming  11  N.  M.  20,  21,  27,  33,  6fl  Pae.  657,  550,  S61,  55 
L.  B.  A.  658,  and  holding  eight  years'  delay  after  right  to  deed  of 
interest  in  mining  claim  acquired  by  contribution  to  expense  neces- 
sary to  obtain  patent,  bara  right  where  complainant  contributed  noth- 
ing to  development;  Bryan  v.  Dupoyster,  130  Fed.  S7,  64  C.  C  A. 
417,  holding  instrument  in  nature  of  mortgage  executed  by  trustee 
'Created  no  lien  on  land  enforceable  after  death  of  cestui  que  trust 
-who  had  only  life  estate;  Cole  v.  Birmingham  TTaion  By.  Co.,  143  Ala. 
484,  39  So.  405,  suit  by  stockholder  of  street  railway  to  set  aside 
for  ultra  vires  sale  of  its  property  to  another  company  for  shares  of 
-its  stock  is  barred  ten  years  after  transfer  and  two  years  after 
knowledge  thereof;  Loekhart  ▼.  Leeds^  US  U.  &  437,  4ft  L.  269,  SS 
4Bnp.  Ct.  76,  arguendo. 
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«e  u.  8.  ei9-6es,  2i  l.  ho,  qbegobt  v.  uosbis. 

flyL  1  {IX,  497).    Tendor'B  porehua  monay  lian— DeliTery.     ^ 
Approved  in  Cineinimti  Tobacco  etc.  Co.  v.  Lealie,  117  Kj.  4S5, 
78  B.  W.  415,  64  L.  B.  A.  219,  whera  eorpontion  advanced  mone;  to 
bankrupt  to  bay  tobacco  to  be  abipped  to  It  for  aale  under  agree- 
ment that  it  was  to  have  lien  an  tobacco,  ita  lian  paaaed  to  ita  nie- 

96  U.  8.  627440,  24  L.  858,  BBII«E  v.  HABTFOBD  FIBE  INS.  CO. 

87I.  S  (IX,  498).     Law  goTerning  land  tranafeTa. 

Approved  in  Bradley  t.  Lighteap,  195  U.  8.  20,  49  L.  73,  24  Sap. 
Ct.  74B,  holding  HI.  Act  Uarch  22,  1872,  §  30,  proriding  that  master 'a 
deed  be  taken  oat  by  loredoaDra  purehaaer  within  eertain  time  after 
expiration  of  redemption  period,  ia  void  aa  to  one  bidding  in  prop- 
arty  prior  to  act. 

8yL  S  (IXf'OOO).    State  law  eontrola  federal  proeednre. 

Approved  in  Southern  Pac.  Co,  v.  Weatem  Pae.  By.  Co.,  144  Fed. 
179,  determining  title  to  Oakland  waterfront, 

ByL  4  (IX,  500).    Impairment  of  contract  obligationa. 

Approved  in  Harrison  v.  Bemington  Paper  Co.,  140  Ted.  391,  392, 
holding  Laws  Kan.  1S9B,  e.  10,  p.  27,  repealing  prior  acts  granting 
corporation  creditors  individual  action  against  stockholder  and  lab- 
■tituting  action  by  receiver  to  be  appointed,  void  aa  against  eon- 
tracta  made  prior  to  its  paisage;  Welsh  t.  Croai,  140  Cal.  024,  lOS 
Am.  St.  Bep.  63,  81  Pae.  230,  where  time  for  redemption  of  realty 
from  execution  sale  waa  changed  after  judgment  but  before  levy 
and  sale,  it  does  not  apply  to  redemption  from  such  aale:  Howard  v. 
Boss,  38  Wash.  631,  80  Pac.  820,  Bal.  Code,  fg  S148-51S0,  relating  to 
continuance  of  judgment  liens,  cannot  apply  to  judgment  recovered 
after  ita  passage  on  note  ezecnted  piior  thereto. 

Syl.  0  (IX,  501).    Equity — Preservation  of  atatntory  righta. 

Approved  in  County  of  Logan  v.  McEinlay  etc  Tmit  Co.,  70  Neb. 
413,  101  N.  W.  S93,  right  to  redeem  from  tax  sale  may  be  raised  by 
objection  to  motion  to  eonflrm  aale. 

DIningnished  in  County  of  Logan  v.  McXinley  et«.  Tmat  Co.,  70 
Keb.  403,  97  N.  W.  643,  foreclosure  decree  cannot  be  assailed  for  ir- 
regularity on  motion  to  set  aside  sale. 

96  U.  8.  640-645,  24  L.  648,  UNION  GOLD  MININO  CO.  v.  BOCKT 
MT.  NATIONAL  BANK. 

Byl.  1  (IX,  SOI).    Bank — Ultra  vires  loan — Beeovery. 

Approved  in  Maryland  Trust  Co.  v.  National  Heeh.  Bank,  102  Ud. 
613,  83  Atl.  72,  following  rule;  Waterbnry  v.  UcEinnon,  146  Ped.  739, 
fact  that  lender,  who  was  retident  of  Ifontana,  procured  note  and 
mortgage  securing  aame  to  be  execnted  in  name  of  plaintiff,  who  waa 
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Canadian,  to  avoid  mortgage  tax,  ia  no  defense  to  foreeloanre  hj 
plaintiff;  Schoonover  v.  Petdna,  126  Iowa,  26S,  100  N.  W.  193,  wheia 
national  bank  pieaident  loansd  money  aectiTed  hj  mortgage  on  own 
account  and  indorsed  notes  to  bank,  prasident  eonld  not  be  assewed 
loz  ineh  notes  as  moneys  and  credits. 

96  T7.  8.  859-875,  84  L.  808,  KETCHUM  t.  DTJNCAK. 

S7L  2  (IZ,  SOS).    Bales— Implied  assent. 

Approved  in  Erie  City  Iron  Works  v.  Thomas,  139  T^.  99S,  eom- 
plaint  in  action  for  price  of  bonds  of  corporation  which  allegM  plain- 
tiff was  induced  to  sell  machinery  to  corporation  and  accept  bonds  in 
part  payment  on  promise  of  defendants,  who  were  officers  of  corpora* 
tiOD,  to  purchase  bonds  at  par  in  six  months,  sets  np  valid  con- 
tnet 

Byl.  6  (IX,  500).    Payment  of  interest  coupon  by  stranger. 

Approved  in  Washington  Loan  etc.  Co.  v.  Bits,  87  Wash.  649,  80 
Pae.  175,  where  agent  of  mortgagee,  before  interest  coupon  due,  for- 
warded same,  togather  with  amount  thereof,  to  mortgagee,  who  in- 
dorsed order  to  pay  to  agent,  there  was  an  assignment  to  agent. 

Byl.  0  (IZ,  507),  Parehase  and  payment  of  interest  eonpona  distin- 
guished. 

Distinguished  in  Uorton  Trust  Co.  t.  Home  Telephone  Co.,  00  N.  3. 
Eq.  110,  111,  S7  AtL  10S2,  where  holder  of  interest  coupons  turned  them 
over  to  president  of  issuing  corpontion  for  payment  and  cancellation, 
and  waa  not  informed  by  him  that  he  was  purchasing  them,  there  waa 

Bjt  8  (IZ,  508).    Uortgsge  to  secure  interest  and  principal. 

Approved  in  Beal  Estate  Trust  Co.  v.  Union  Trust  Co.,  102  Hd.  03,  01 
AtL  233,  where  certifleates  are  Issued  entitling  holders  to  bonds  to  be 
issued  and  secured  by  mortgage,  interest  accruing  on  certillcatea  not 
entitled  to  priority  over  principal  on  foreclosure  of  mortgage, 

90  n.  8.  689-698,  24  L.  807,  HAWKIN8  v.  UNITED  STATES. 

8yL  S  (IZ,  610).     Acts  of  agent  binding  government. 

Approved  in  Hodson  v.  Mills,  185  Miss.  685,  71  N.  EL  66,  In  action 
by  town  on  tax  eolleetor's  bond,  evidence  that  it  was  reported  to  select- 
men by  one  of  them  that  surety  company  told  him  it  did  not  care  to  go 
on  bond  because  collector's  reputation  bad  Is  inadmissible, 

SyL  7  (IZ,  610).    Express  bars  implied  promise. 

Approved  in  American  Bonding  Co.  v.  Pueblo  Inv,  Co.,  150  Fed.  24, 
where  tenant  agreed  to  make  improvements  in  building  and  to  give  bond 
to  fulfill  contract  and  pay  for  work  and  materials,  so  as  to  save  liens, 
and  be  gave  bond  conditioned  to  perform  contract,  but  bond  oontained 
no  condition  to  pay  for  work  and  material,  surety  liable  to  lessor  for 
amount  paid  to  relieve  from  lien;  Amalgamated  Quid  Co,  t.  Casein  Co.  of 
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America,  146  Fed.  fill,  conBtruing  eontraet  by  manufaetnrar  of  patnttd 
paper  to  sell  to  defendant  bs  ioIb  cmtomer  on  conditioii  Utter  Mcrpt 
specified  quantities,  bat  If  be  did  accept  aneli  qnmutitiM  amkir  cmM 
sell  to  otbeia. 
96  U.  8.  699  704,  24  L.  87S,  FELTON  t.  UNITED  STATEa 

8jL  2  (IX,  511).     Criminal  law— " EDawinglf  and  wUlfnlly." 

Approved  in  United  States  t.  Fn^er,  140  Fed.  478,  dvllifta  wha^  ai 
advice  of  counsel,  refuses  to  answer  questions  befon  covrt-nutial  m 
ground  that  thej  might  subject  him  to  prosecution  for  libel,  dOM  at 
violate  Comp.  St.  1901,  p.  965;  State  v.  NuBKnhoIti,  76  Conn.  97,  Si 
Atl.  591,  under  Pub.  Acts  1901,  e.  164,  pnniaUng  wiUfol  sale  of  v«al  lrt< 
tban  four  weeka  old  when  killed,  instmetion  that  "willfulljr  aeUisg" 
meaDt  deliberately  selling  irreipective  of  motive,  is  errDneotn. 
96  U.  8.  704-712,  24  L.  805,  PBATT  v.  FBATT, 

8;L  2  (IX,  611).    Possession  adverse  to  judgment  lien. 

Approved  In  Flanarjr  t.  Kane,  102  Va.  657,  46  8.  E.  316,  Coda  U8T. 
!   2916,  limiting  time  to  sue  for  recovery  of  land,  does  not  apply  ts 
suit  of  judgment  creditor  to  enforce  lien  againit  land. 
96  U.  8.  712-716,  24  L.  641,  SAOE  v.  CENTRAL  B.  B.  Oa 

87I.  3  (IZ,  512).    Appeal — Acceptance  of  security  and  citatloa. 

Approved  in  Simpson  v.  First  Nat.  Bank,  129  Fed.  259,  63  C  C.  A 
S71,  allowance  of  appeal  on  condition  that  petitioner  gin  bond  i>  iv ' 
amount  does  not  become  allonanee  of  appeal  till  bond  given  and  ac- 
cepted. 

Syl.  4  (IX,  518).    Appeal — Aeceptiiig  security  In  court. 

Approved  in  Lockman  v.  Lang,  182  Fed.  4,  where  appeal  aHowtd  b* 
taking  security  within  statutory  time  and  transcript  Blad  and  a»' 
docketed  at  proper  term,  failure  to  file  citation  within  tlnw  for  app«l 
ia  not  ground  for  digmiiwal  of  appeal. 

96  U.  8.  716-723,  24  L.  748,  MOEOAN  t.  CHICAOO  *  ALTOH  B.  B. 
CO. 

Syl.  1  (IZ,  614).    Estoppel  by  silence  or  misrepreasntatioB. 

Approved  in  Marine  Iron  Wka.  T.  Wiesi,  148  Fed.  195,  holding  lAm 
defendant  contracted  to  build  boat  of  minimum  draft  and  plaiatiS  kacv 
during  progress  of  work  that  boat  would  exceed  such  draft,  bnt  itisri 
silent,  plaintiff  waived  exceeeive  draft;  Qloba  Nav.  Co.  t.  Haiykad 
Casualty  Co.,  89  Wash.  309,  81  Fac.  830,  determining  liabsBty  «■  li- 
demni^  bond  where  appeal  in  action  for  damages  illsiiiiinl,  lhr«i|k 
ignorance  on  part  of  indemnitor,  who  authorized  ^'smisnali 
96  U.  8.  727-737,  24  L.  877,  EX  PARTE  JACKSON. 

SyL  1  (ZX,  516).    Cougreaaional  regulation  of  postal  sTilam. 

Approved  in  Burton  t.  United  SUtes,  202  U.  S.  871,  50  L.  IMT,  II 
Sap.  CL  688,  fraud  order  Inqoiry  pending  before  PoetoOea  DepaitsMt 
is  proceeding  in  whieb  United  States  is  interested  within  Ba*.  St,  |  litt 
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87I.  e  (IX,  517).    PoBtotGee — Fraud  order. 

Approved  in  Publie  Cle&riDg-HouM  v.  Coyne,  194  TT.  S.  E06,  4S  L. 
10S7,  24  Sup.  Ct.  7S9,  fraud  order  directing  return  of  all  m&il  matter 
directed  to  fi»udulent  concerns  ii  valid;  Harrig  v.  BoBenberger,  145  Fed. 
453,  upholding  poirer  to  Ibbuo  fraud  orders. 

96  U.  8.  737,  738,  24  L.  881,  NATIONAL  BANK  y.  OMAHA. 

87L  1  (IX,  518),     Appeal  citation— Accepts nca  of  seeuritj  in  court. 

Approved  in  Lockman  t.  Idng,  132  Fed.  4,  where  appeal  allowed  bj 
taking  Eceuritf  within  statutory  time  and  ttanseript  Sled  and  case 
docketed  at  proper  time,  failure  to  flle  action  within  time  for  appeal 
ia  not  ground  for  diamiisal  of  appeal;  Simpson  y.  First  Nat.  Bank,  129 
Fed.  239,  fi3  C.  C.  A.  371,  allofranee  of  appeal  on  condition  that  peti- 
tioner gi*e  bond  In  flzed  amoont  doee  not  become  allomuica  till  bond 
given  and  accepted. 


XGVn  TTNITED  STATES. 


«T  U.  H.  3-7,  24  L.  885,  MILLIGAN  ETC.  GLUE  CO.  t.  UPTON. 

87I.  1  (IZ,  519).    Patents— Want  of  novel^. 

Approved  in  Baker  t.  Duneombe  Mfg.  Co.,  146  Fed.  743,  granulated 
coffee  not  patentable  merehr  becauM  proceaa  used  may  produce  granules 
more  nnifonn  than  otherwise  produced;  Banitaa  Nut  Food  Co.  v.  Voight, 
139  Fed.  S53,  holding  void  Kellogg  patent  No.  558,393,  for  cooked  wheat 
product. 

Distinguished  in  Bumford  Cham.  Whs.  ▼.  New  Tork  Baking  Powder 
Co,  134  Fed.  38e,  67  C.  C.  A.  367,  upholding  CatUn  patent  No.  474,811, 
for    granular   baking-powder. 

97  n.  B.  13-24,  24  L.  917,  OMAHA  HOTEL  CO.  v.  WADE. 

SyL  S  (IX,  520).    Jurisdiction — Befusat  to  join  as  complainant 

Approved  in  Wood  t.  Deakina,  lil  Fed.  S07,  where  thsie  was  no  eon- 
trover^  between  one  joint  vendor  and  purchaser  but  there  was  between 
others  and  purchaser,  flnt  vendor  refusing  to  join  in  specifls  performance 
cannot  be  aligned  as  complainant  to  defeat  federal  jurisdiction. 

SjrL  4  (IX,  621).     Corporation's  mortgage  to  directors. 

Approved  in  Kessler  v.  Ensley  Co.,  129  Fad.  402,  transaction  by  which 
officers  have  obtained  property  of  eorporation  by  actual  fraud  may  be 
ratified  bj  directors  and  disinterested  majori^  of  stockholders  acting 
(airly  with  knowledge  of  facta;  Home  Fire  Ins.  Co.  v.  Barber,  67  Neb. 
MT,  108  Aa>.  8t  Bep.  785,  9»  N.  W.  1032,  arguendo. 
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97  n.  8.  25-34,  2«  L.  9SV,  BOSTON  BEEB  CO.  t.  MASSACHUSETTS. 

8jh  S  (IZ,  522).    AnthoriMtioii  to  make  liquor — BottrictLog  saltt. 

AppTOT«d  in  la  re  Sarlo,  70  Ark.  338,  88  S.  W.  964,  e«Dii^eoiirt  snthor. 
bad  to  iane  liqaor  lieentea  may  adopt  eoadition  to  granting  of  Umbso 
that  licenaa  on  violation  of  law  regnUtiag  liqaor  traffic  maj  be  rerokod; 
StnU  V.  Hymaa,  98  Md.  616,  617,  67  AtL  9, 10,  64  U  B.  A.  637,  npholdiSf 
act  of  1902,  T^ulating  iweating  qrttcm. 

SyL  4  (IX,  &£3).    PoUm  power  not  eontraetaUo  amy. 

Approved  in  Mnnigaolt  ▼.  Springe,  109  U,  8.  481,  SO  L.  279,  26  Bnp. 
Ct.  127,  obligation  of  agrsement  to  remove  dam  from  navigable  river 
and  allow  itream  to  remain  nDobstraetad  not  impaired  by  eubaequent 
Btatute  nothoriiing  dam  to  drain  lowland*;  Fort  Smith  v.  Hunt,  72  Ark. 
S64, 102  Am.  St.  Bep.  SI,  82  S.  W.  1S6,  66  L.  B.  A.  238,  eontiact  betweem 
city  aad  electric  company  preaeribing  termi  for  erection  of  polea  in 
■treets  does  not  prevent  aobiequent  ordinance  preeeribing  license  for 
polta;  Bland  v.  People,  82  Colo.  820,  76  Pae.  362,  npholding  act  of  1899, 
prohibiting  me  of  undoeked  hones;  Chicago  v.  Qnnning  System,  214  DL 
637,  TO  Am.  St.  Bep.  230,  73  N.  E.  1039,  holding  eity  Inboard  ordinance 
void  for  nnreaaonableneea ;  State  v.  Bobb,  100  Me.  185,  60  AtL  876,  np- 
holding ordinance  granting  exclusive  garbage  eolleetion  privilege  to  per- 
son  ipeciBlly  appointed,  and  prohibiting  all  other*  from  engaging  in  that 
bnsineaa;  Wallace  v.  Mayor  etc.,  27  Nev.  81,  73  Pac.  530,  63  L.  B,  A. 
3S7,  npholding  provisions  of  Bens  act  of  incorporation  empowering  etty 
board  to  revoke  buainees  licenses,  and  holding  board  may,  thereunder,  re- 
voke liqaor  license  withoat  notice;  Norfolk  ete.  S.  B.  Co.  t.  Common- 
wealth, 103  Va.  293,  49  B.  E.  40,  holding  corporation  eonunlaaioD  could 
regulate  mtee  charged  by  transportation  company  wUeh  eondneted  spar 
traeki  for  pntting  ears  on  scalee;  Petersburg  t.  Petersburg  Aquedoet 
Co.,  102  Va.  059,  47  8.  E.  840,  where  water  company  orgnniied  when  city 
was  sparsely  settled  never  attempted  to  extend  system  beyond  limits 
then  eetablished,  ci^  conld  prohibit  it  from  tearing  up  streets  in  ex- 
tending limits. 

SyL  6  (IX,  524).     Beope  of  police  power. 

Approved  in  New  Tork  v.  Van  De  Carr,  190  U.  B.  S5S,  60  L.  309,  M 
Sap.  Ct.  144,  apbolding  ordinance  conferring  discrsttonary  power  on 
health  board  to  grant  or  withhold  permits  to  sell  milk  in  eity;  Jaeobson 
V.  Massaehuutta,  197  U.  3.  26,  49  L.  649,  26  Bnp.  CL  36B,  upholding 
Massachusetts  compulsory  vaccination  act.  See  103  Am.  St.  Bep.  868, 
note: 

SyL  6  (IX,  S26}.    Prohibiting  sale  of  liquor. 

Approved  in  Meyer  v.  Mobile,  147  Fed.  845,  npholding  dty  ordinanea 
imposing  license  on  dealers  in  beer  as  applied  to  bottled  beer  broaght 
from  other  states;  Jordan  v.  Evausville,  163  Ind.  617,  72  N.  E.  646,  67 
L.  B.  A.  613,  npholding  act  giving  city  power  to  require  license  to  eell 
liquor  within  four  milea  of  eity  limits;  State  v.  Dorein,  70  Kan.  30,  80 
Pac.  992,  npholding  anti-liquor  law  of  1881;  State  v,  FrederiekBos,  101 
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He,  48,  S3  AtL  639,  upholding  Kov.  St.,  c.  29,  i  40,  deel&rinK  eert^n 
liquon,  iiieludiitg  cider,  whea  kept  for  sale  to  be  intoxicatuig;  In  re 
O'Brien,  29  Mont.  S4S,  75  Pftc.  200,  uplioldiitg  loc&l  option  law;  Harrell 
T.  Speed,  113  Tenn.  230,  106  Am.  St.  Bep.  814,  SI  8.  W.  841,  under  Acta 
TeUD.  1903,  p.  615,  {  4,  one  running  bar  on  veeael  plpng  between  Arkan- 
ssa  and  Tenneasee  ia  liable  to  tax  for  running  bar  while  veaael  is  at  land- 
ing in  Tennessee;  Webster  v.  State,  110  Tenn.  605,  82  S.  W.  1S2,  np- 
bolding  act  prohibiting  sale  of  liquor  within  four  miles  of  institution  of 
learning. 

97  U.  8.  34-39,  24  L.  909,  NOTES  y.  HALL. 

S7I.  1  (IX,  627).     Adverse  possession. 

Bee  104  Am.  St.  Bep.  S4S,  note. 
«7  U.  8.  68-79,  S4  L.  987,  8HILLABEB  v.  EOBINSON. 

BjL  1  (IX,  528).    Mortgage— Convejanes  to  secure  debt. 

Approved  in  Hunt  v.  Springfield  ete.  Ins.  Co.,  196  U.  8.  49,  49  L.  3S2, 
26  Sup.  Ct.  179,  condition  in  fire  policj  for  unconditional  ownership 
broken  where  trust  deed  of  property  executed  to  secure  jiayment  of 

Bjh  Z  <IX,  628).    Soles  nnder  power — Strict  compliance. 

Approved  in  Cfaaee  v.  Morse,  18S  Mass.  6SI,  76  N.  E.  144,  fact  that 
notice  of  sale  under  power  in  mortgage  knd  sale  itself  included  land 
not  included  is  mortgage  does  not  make  sale  void;  Moore  t.  IMck,  187 
Uass.  211,  72  N.  E.  968,  where  power  of  sale  in  mortgage  authorized 
notice  in  "Reporter,"  which  was  dailj  paper  at  time  mortgage  executed, 
notice  in  "lijim  Bee,"  *  weeklj  successor  of  "Beporter,"  was  in- 
enScient 
97  U.  8.  80-83,  24  L.  971,  GEANT  t.  NATIONAL  BANK. 

Syl.  1  (IX,  529).    Bankrnptcj — Secori^  as  preference — Knowledge. 

Approved  in>  Stevenson  t.  Milliten  ete.  Co.,  99  Me.  326,  60  Atl.  47S, 
following  rule;  H&rdj  v.  Gray,  144  Fed.  925,  926,  holding  creditor  who 
indirectly  repurchased  goods  from  insolvent  debtor  and  sold  same  again 
at  loss  had  reasonable  cause  to  believe  preference  intended;  Butler  Paper 
Co.  v.  Goembel,  143  Fed.  298,  holding  chattel  mortgage  not  preference 
where  mortgagee  believed  bankrupt's  failure  to  paj  debts  due  to  litiga- 
tion with  wife  and  that  his  property  exceedei)  indebtedness;  In  re  Mc- 
Mnrtrej,  142  Fed.  S56,  transfer  by  insolvent  firm  of  all  property  to 
certain  creditors  on  demand  and  threat  to  sue,  in  full  settlement  of 
claims  in  excess  of  value,  is  preference;  Off  v.  Hakes,  142  Fed.  365, 
where  at  time  of  alleged  preference  defendant's  agent  informed  that 
in  ease  of  sals  of  goods  at  estimated  v^ne  bankrupt's  abili^  to  pay 
creditors  in  full  depended  on  ability  to  collect  outstanding  accounts, 
defendant  not  charged  with  knowledge  of  intsntjon  to  prefer;  In  re 
Moody,  134  Fed,  633,  where  insolvent  merchant  transferred  stock  to 
firm  In  exchange  for  farm,  title  to  which  taken  in  wife's  uune,  and 
purchasers  psdd  bis  debt  to  liank,  of  which  they  ware  stockholders  and 
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offleera,  transfer  waa  void  under  B&nkr.  Act,  3  67e;  Turner  t.  Flshei,  13} 
Fed.  S9S,  holding  creditor  to  whom  debtor,  while  insolvent,  and  within 
four  months  of  bankruptej,  assigned  note  and  mortgage,  had  do  reason- 
able cause  to  believe  debtor  insolvent;  In  re  Ooodfaile,  130  Fed.  175, 
DDder  Bankr.  Act,  3  1,  cL  15,  fact  th&t  debt  of  retailer  to  wholesaler 
ie  past  doe  when  payment  made  does  not  render  pajment  preference; 
Capital  Nat.  Bank  v.  Wilkerson,  36  Ind.  App.  173,  7S  N.  E.  83B,  where, 
at  time  preferential  paTment  made,  debts  amounted  to  ten  times  more 
than  assets,  bankrupt  was  insolvent  j  Bardea  v.  Bank  of  Eawarden,  122 
Iowa,  448,  ftS  N.  W.  2S5,  holding  grantee  had  sufBcient  knowledge  to 
put  him  en  inqnirj  so  as  to  cause  belief  preference  intended;  Harmon  t. 
Walker,  131  Micb.  542,  543,  91  N.  W.  1026,  whether  attorney  of  bank- 
rupt bank,  in  receiving  payment  for  services  on  day  prior  to  bank'* 
suspension,  and  after  it  had  failed  ta  meet  checks,  to  bis  knowledge, 
had  reasonable  cause  to  believe  debtor  insolvent,  is  for  jury;  Edwards 
V.  Carondelet  Milling  Co.,  108  Uo.  App.  290,  291,  83  8.  W.  769,  holding 
neither  defendant  nor  his  agent  had  reasonable  cause  to  believe  debtor 
insolvent  when  payment  made  within  four  montbi  of  bankruptcy;  Sm- 
pire  State  Trust  Co.  t.  Fisher  Co.,  67  N.  J.  Gq.  99,  67  Atl.  S07,  wher* 
company  indebted  in  less  than  third  of  its  capital,  capable  of  earning 
fair  interest,  gave  debtor  mortgage  to  secure  him,  and  within  one 
month  was  adjudged  bankrupt  and  trustees  could  not  realise  amount 
of  debts,  company  not  insolvent  at  time  of  mortgage;  Wright  t.  Gotten, 
140  N.  C.  9,  52  B.  E.  142,  where  bankrupt  acted  as  agent  for  hie  father 
and  paid  debt  to  father,  latter  charged  with  knowledge  that  son  in- 
solvent at  time  payment  made ;  Johnston  v.  Witt  Shoe  Co.,  103  Ta.  622, 
GO  B.  E.  157,  determining  insufficiency  of*notie«  to  creditor  of  debtor's 
insolvency  and  intent  to  prefer  under  Bankr,  Act,  g  60,  par.  a  and  b; 
SafCel  T.  McCartney  Nat.  Bank,  187  WU.  213,  106  N.  W.  839,  prefer- 
ential payment  by  one  subsequently  becoming  bankrupt  cannot  be 
recovered  by  trustee  merely  because  creditor  knew  facta  which  would  caoae 
reasoaable  men  to  doubt  debtor's  solvency;  In  ra  Pettingill,  137  Fed. 
843,  844,  70  C,  C.  A.  338,  arguendo. 

Dieting  uiahed  in  In  re  Pettingill,  186  Fed.  220,  where  year  prior  to 
bankruptcy  debtor  paid  pOirt  of  debt  and  obtained  extension  on  re- 
mainder, and  at  time  agreed  only  part  of  balance  paid  and  ereditor 
received  favorable  report  from  commercial  agency,  ereditor  bad  bo 
reasonable  cause  to  believe  debtor  insolvent. 


97  U.  S.  83-92,  24  L.  933,  COUNTY  OP  BATES  t.  1 

(IX,  529.)  MisccUaneeus.  Cited  in  Bed  Biver  Furnace  Co.  t. 
Tennessee  eU.  B.  B.  Co.,  113  Tenn.  716,  87  S.  W.  1020,  where  railroad 
asked  city  to  subscribe  for  stock  subscription  on  condition  that  road 
be  completed  witbin  two  years  of  subscription,' and  after  favorable  vote 
council  directed  mayor  to  subscribe,  subsuiptian  not  complete  till  n» 
tnalljr  made. 
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97  V.  B.  98-110,  24  L.  977,  COUNTY  OF  WAEBEN  *.  MABCY. 

87L  2  (IX,  531).    Bule  of  lis  pendens. 

Approved  in  Powell  v.  National  Bank  of  Commerce,  19  Colo.  App. 
65,  68,  74  Fac.  S38,  539,  S40,  wbere  one  had  actual  notics  of  pendencj' 
of  action  for  appointment  of  receiver,  tie  could  not  take  mortgage  of  all 
assets  of  corporation  to  secure  past  due  debt 


S7L  1  <IX,  632).     Bailment  and  sale  distinguished. 

Approved  in  In  re  Columbua  Buggy  Co.,  143  Fed.  S61,  contract  be- 
tween furnisher  of  goods  aasd  receiver  that  latter  maj  sell  same  at  any 
price  and  pay  for  them  at  agreed  price  and  bold  lusold  goods  t«  order 
of  furnlBher,  ii  bailment;  John  Deere  Flow  Co.  y.  U'David,  137  Fed. 
811,  70  C.  C.  A.  423,  contract  to  consign  goods  to  one  who  agreed  to 
pay  freight,  licenses  and  rents,  am)  keep  goods  insured  and  to  sell  goods 
for  enough  to  cover  schedule  price  and  expenses  and  eommisaions,  is  one 
of  agency;  Chisholm  v.  Eagle  Ore  etc.  Co.,  144  Fed.  671,  construing 
contract  for  reduction  of  ore  as  sale  and  not  bailment. 

SyL  2  (IX,  S33).    Sales— "To  advance"  defined. 

Approved  in  Arbaugh  v.  Shoekney,  84  Ind.  App.  276,  72  N.  E.  669, 
where  contract  to  employ  insurance  solicitor  provided  for  weekly  ad- 
vances to  be  deducted  from  agent's  commiBBions,  employer  could  not,  on 
failure  of  ventare,  recover  advances  from  agent. 

6yl.  3  (IX,  533).    Sale — Articles  to  be  manufactured. 

Approved  in  Bush  r.  Export  Btorage  Co.,  13Q  Fed.  939,  where  con- 
tract for  building  ears  gave  purchaser  option  to  furnish  certain  parts, 
which  builder  was  to  accept  and  pay  for  at  certain  prices,  and  builder 
deducted  auch  prices  from  contract  price  of  ears,  parts  were  sold;  Scott 
V.  Bhulti,  67  Kan.  607,  73  Pa«.  904,  where  mining  property  leased  for 
term  under  agreement  that  personalty  should  be  returned  in  kind  or 
value  according  to  invoice,  at  lessor's  option,  there  was  sale  of  person- 
alty. 

97  tr.  8.  120-126,  24  L.  935,  UNION  PAPEB  BAO  MACHINE  CO.  t. 
MUBPHY. 

SyL  1  (IX,  633).    Patents— Devices  doing  same  work. 

Approved  in  Avery  v.  Case  Flow  Wka.,  148  Fed.  320,  holding  Avery 
patent  No.  650,771,  for  double  mold-board  plow,  infringed;  Edisou  etc. 
Elec.  Co.  v.  Crouse  etc.  Elec.  Co.,  146  Fed.  547,  holding  Metzger  patent 
No.  489,6S3,  for  electric  lamp  socket,  valid  and  infringed  as  to  claims 
S  and  7,  and  void  as  to  claim  6;  Universal  Brush  Co.  v.  Bonn,  146  Fed. 
532,  533,  Morrison  patent  No.  717,014,  for  method  of  making  brushes, 
infringed  by  method  of  Bonn  patent  No.  791,510;  Los  Angeles  Art 
Organ  Co.  t.  AsoUan  Co.,  143  Fed.  S87,  Tremaine  ft  Fain  patent  No. 
552,796,  for  improvements  in  mechanical  muiieal  instrnment,  infringed 
by  deviM  of  Fleming  patent  No.  659,442;  Colombia  Wire  Co.  t.  Eokoma 
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ate.  Wire  Co.,  Ii3  Fed.  122,  Bates  paUnt  No.  a65,T£3,  tor  wire-barbiBK 
maehine,  infringed  bj  device  of  Fredrieli  patent  No.  711,303;  Western 
Elee.  Co.  t.  Bocbeater  TeL  Co.,  142  Fed.  T7S,  holding  Scribner  patent 
No.  330,0SI,  for  multiple  telephone  iwiteh -board,  valid  and  infringed; 
InterDBtional  Time  Bee.  Co.  t.  Dej,  142  Fed.  74S,  holding  Cooper  patent 
No.  523,223,  for  workman's  time  recorder,  infringed;  FerT7-Halloek  Co. 
T.  Hallock,  142  Fed.  176,  holding  Ferrj  paUnt  No.  023,833,  tor  maebine 
for  making  pasteboard  itripi  for  hat-packing  rings,  infringed;  Brows 
Bag  Filling  Mach.  Co.  v.  Drohen,  140  Fed.  100,  balding  Cnmmings 
patent  No.  573,171,  tor  paper-bag  filling  machine,  valid  as  for  primary 
invention;  Begina  Co.  v.  New  Ceoturj  etc.  Co.,  138  Fed.  908,  holding 
Braehhansen  k  Beissner  patent  No.  600,371,  (or  mume-boz,  void  in  view 
of  prior  act;  International  Mfg.  Co.  t.  Brammer  Ufg-  Co.,  13S  Fed. 
400,  Flagman  patent  No.  008,220,  for  mecbsnicftl  moTement  for  use  in 
wuhing-machinea,  infringed  bj  device  of  Martin  patent  No.  73S,285; 
National  Anto.  Maeh,  Co.  v.  Daab,  ^136  Fed.  B93,  holding  Fairbanks 
patent  No.  387,285,  for  improvement  in  indicators  tor  weighing  ap- 
paratus, infringed  hj  device  of  Magee  patent  No.  733,059;  Eck  v.  Knts, 
132  Fed.  T6fl,  holding  Eek  patent  No.  592,134,  for  knitting-machine, 
infringed;  Benbow  etc.  Mfg.  Co.  v.  Simpson  Mfg.  Co.,  132  Fed.  616, 
617,  holding  Schroeder  patent  No.  635,465,  for  means  for  operating 
washiDg-machines,  infringed;  Caleolagraph  Co.  v,  Wilson,  138  Fed.  29, 
holding  Hamilton  patent  No.  424,291,  for  apparatus  for  recording 
measurements  ot  time,  space  or  quantity,  and  Abbott  patent  No.  583,320, 
for  caleulagmph,  infringed;  Letson  v.  Alaska  Faekers'  Asan.,  130  Fed. 
143,  64  C.  C.  A.  463,  Jensen  patent  No.  376,804,  tor  can-capping 
maebine,  infringed  bj  machine  of  I^tson  and  Bnrpee  patent;  Lourie  Imp. 
Co.  V.  Lenhart,  130  Fed.  129,  64  C.  C.  A.  456,  holding  Lenhart  patent 
No.  416,542,  for  attachment  tor  breaking  plows,  infringed. 

97  U.  S.  126-144,  24  L.  1000,  ELIZABETH  r.  AMEBICAN  NICHOIr 
SON  PAVEMENT  CO. 

Bjh  1  (IX,  634).    Fordgn  patent  as  defense. 

Approved  in  Queen  t,  Friedlander,  149  Fed.  770,  holding  valid  Sajer 
patent  No.  694,036,  tor  improvement  io  vacuum  tube^ 

Sjl.  5  (IX,  63S).    Patents— Experimental  use. 

Approved  in  American  Caramel  Co.  v.  Thomas  Mills  A  Bro.,  149  Fed. 
747,  fact  that  ean^-entUng  machine  nsed  experimentallj  for  over  two 
years  and  its  product  sold,  is  not  public  use;  Victor  Talking  Mach.  Co. 
V.  American  Graph.  Co.,  140  Fed.  864,  665,  exhibition  ot  talking-machiiie 
by  inventor  to  audience  accompanied  bj  explanation  of  invention  is  not 
public  use;  Bryce  Bros.  Co.  v.  Seneca  Olass  Co.,  140  Fed.  171,  172, 
holding  Sebrader  patent  No.  592,920,  for  engraving  maebine  tor  etching 
glass,  not  invalid  tor  prior  public  use;  Eastman  v.  Mayor  ete.  of  M. 
T.,  134  Fed.  857,  69  C.  C.  A.  628,  holding  £uibba  patent  No.  42,920, 
for  improvement  in  fire-engine  pomps,  void  tor  prior  public  use  wheiw 
inventor  put  device  on  engine  of  which  he  was  engineer,  and  on  ex- 
plaining use  to  makers  of  engine  th^  put  it  on  engine  which  th^  sold. 
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Diatingnighed  In  Jenner  t.  Bowen,  139  Fed.  561,  S62,  where  inventor 
«f  battle-impping  machine  ut  np  Oqa  tot  customer,  who  used  it  and 
sold  Its  product  as  intended,  use  for  over  two  yean  deprived  inventor 
«f  right  to  patent. 

Syl.  10  (IZ,  537).  '  Fatents— Proflts  as  damages. 

Approved  in  CorUn  v.  Taussig,  137  Fed.  163,  where  one  bas  ex- 
elusive  ageDcy  for  sale  of  certain  goods  in  certain  territory,  one  in- 
vading such  territory  is  liable  in  equity  only  for  benefits  derived  from 
«alei  made  therein;  Qlueose  Sugar  et<^  Co.  v.  St.  Louis  Syrup  ste.  Co., 
135  Fed.  G41,  president  of  corporation  not  properly  joined  with  cor- 
poration in  suit  for  injunction  and  aeeonnting  for  infringement  of 
patent  by  corporation. 

ByL  11  (IX,  637).     Fatents--Meie  change  in  form. 

Approved  in  Edison  etc  Elec.  Co.  t.  Cronse  etc  Elec  Co.,  146  Fed. 
S47,  Metzger  patent  No.  489,6S2,  for  electric  lamp  socket,  claims  5  and 
7,  valid  and  infringed  and  claim  6  void;  Colombia  Wire  Co.  v.  Kokomo 
Steel  etc.  Co.,  143  Fed.  122,  Bates  patent  No.  365,723,  for  wire-barbing 
machine,  infringed  by  device  of  Fredricb  patent  No.  711,303. 

VI  n.  8.  146-163,  24  L.  895,  WALLACE  v.  LOOMia 

Byl.  1  (IX,  538).    Changing  name  of  corpomtion — Special  statntes. 

Approved  in  Longriew  t.  Crawford  sviUe,  164  Ind.  120,  73  H.  E.  79, 

48  L.  B.  A.  622,  upholding  Acta  1S03,  p.  201,  providing  for  extension 

of  boundaries  of  cities  not  having  special  charter  and  for  annezatioa 

«f  territory  by  foch  eitiea, 

SyL  6  (IX,  539).  Equity — Beeeiver's  certtlleates. 
Approved  in  In  re  Erie  Lumber  Co.,  ISO  Fed.  827,  under  Bankr.  Act, 
}  2  (5),  bankruptcy  court  may  authorize  issuance  of  receiver's  certificates 
to  provide  funds  for  operating  expenses;  Cunningham  v.  Zinc  etc.  Min. 
Co.,  103  Mo.  App.  400,  76  8.  W.  488,  under  Bev.  St.  18B9,  S  3167, 
laborers  performing  work  for  corporation  wittiin  six  months  prior  to 
trusteeship  have  preferred  claim  over  all  other  claims  except  mortgages; 
dissenting  opinion  in  Oregg  v.  Metropolitan  Trust  Co.,  197  IT.  S.  192, 
193,  49  Ii.  721,  25  Sup.  Ct.  416,  majority  holding  claim  for  ties  neces- 
•ary  to  preservation  of  railroad  furnished  within  six  months  of  ap- 
pointment of  receiver  it  not  entitled  to  preference  over  prior  mortgage. 

fl7  U.  8.  181-188,  24  L.  626,  LAMBOBN  T.  COUNTY  COMMISSION- 
EBa. 

SyL  2  (IX,  642).    Beeovery  of  taxes  paid  on  mistake. 

Approved  in  Utermehle  v.  Norment,  197  TJ.  8.  66,  49  L.  662,  25  Bup. 
Ct.  291,  ignorance  of  law  tlwt  party  taking  benefit  of  provision  of  will 
In  his  favor  is  estopped  to  assert  invalidity  of  wiU,  though  coupled  witli 
ignorance  of  evidence  upon  which  to  base  contract,  does  not  prevent 
•pplieatien  «f  lulsi  Snudsan  etc  Fruit  Co.  t.  Chicago  ete.  Bj.  Co., 
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}49  Fed.  974,  when  eoiwigiiM  after  shipment  deliTered  nnd  with  tuO 
knowledge  of  facta  paid  carrier's  charges,  including  charge  for  icing 
in  transit,  he  cannot  recover  amount  of  icing  charge  on  gronnd  of  its 
illegality;  Eahn  v.  Herold,  147  Fed.  S79,  where  at  time  executors  paid 
revenue  inheritance  tax  on  life  estate  under  protest  tliey  did  not  know 
of  life  tenant's  death,  pajment  could  be  recoTered;  Morris  v.  New 
HaTen,  78  Conn.  675,  63  Atl.  124,  where  at  time  taxes  paid  collector 
not  authoriiod  to  collect  plaintiff's  taxn  on  tax  list  in  question  and 
appeal  from  assessment  stayed  proceedings,  payment  onder  protest  was 
TOlunUry;  Phoebus  ▼.  Manhattan  aub,  lOS  Ta.  148,  52  8.  E.  840, 
mere  declaration  of  taxpayer  indorsed  on  stub  of  official  tax  book  that 
payment  was  under  protest  doea  not  show  payment  iuTOluntaty,  in  ab- 
sence of  proof  of  pressure  on  taxpayer. 

■.  UNITED 

SyL  5  (IX,  549).    Prima  facie  evidence  defined. 

Approved  in  Tift  v.  Southern  By.  Co.,  138  Fed.  759,  act  to  regulat* 
commerce  ereatea  presumption  in  favor  of  commisaioner's  report  which 
on  its  introduction  changes  burden  of  proof. 

87  U.  S.  284-293,  24  L.  937,  UNITED  STATES  v.  MEMPHIS. 

SyL  2   (IX,  647).     Annexation  to  dty— Liability  for  debts. 

Approved  in  Toney  v.  Macon,  119  Oa.  87,  46  S.  E.  82,  Act  of  1903, 
extending  limits  of  Macoa,  not  void  because  penalty  for  not  making 
sewer  connections  in  new  territory  different  from  that  under  aiiating 
ordinances  in  old  limits. 

97  U.  a  304-309,  24  L.  694,  TBU8T  CO.  t,  SEDGWICK. 
^1.  2   (IX,  549).     Fraudulent  conveyance  to  wife— Decree  in  per- 

Approved  in  Sheldon  t.  Parker,  «  Neb.  027,  92  N.  W.  929,  when 
property  conveyed  to  wife  io  fraud  of  husband's  ersditora,  pursuit  of 
property  cannot  be  abandoned  and  judgment  in  personam  for  its  value 
taken  against  wife. 

Diatinguiabed  in  Sheldon  v,  Parker,  66  Neb.  635,  95  N.  W.  1015, 
where  husband  and  wife  confederate  to  defraud  creditors  b]r  transferring 
husband's  property  to  wife  and  property  is  sold  to  bona  fide  purchaser, 
personal  judgment  against  wife  for  proceeds  of  sale  may  be  entered. 

97  U.  a  309-317,  24  L.  890,  THE  TIBOmiA  EHBMAN  r.  TEE 
AGNESa 

SyL  1  (IX,  549).    Collision — Du^  of  vessel  In  motion. 

Approved  in  The  Degama,  150  Fed.  824,  following  rule;  Be«a  v. 
Cornell  Steamboat  Co.,  143  Fed.  169,  holding  tug  coming  down  river  witb 
heavy  tow  at  nigbt  in  fault  for  collision  with  dredge  anchored  at  sid* 
of  channel  where  she  had  been  at  work,  tug  knowing  of  its  position. 
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S7L  2  (IZ,  S49).    CoIUsioii--FaiiIt  of  tug  and  tow. 

Approved  io  In  n  W&lih,  136  Fed.  559,  69  C.  C.  A.  267,  tag  empIoTed 
to  furnish  motivo  power  to  vewel  to  whow  side  ahe  i*  lashed,  and  whieh 
is  subject  to  orders  of  pilot  on  tow,  ia  not  lubls  for  collision  twonrring 
witbont  ber  fault. 

97  V.  a.  319-323,  24  L.  9S8,  HEBBEBT  v.  BUTLEB. 

S7I.  2  (IX,  5S0).    Direction  of  verdict 

Approved  In  Parka  v.  Southern  B7.  Co.,  143  Fad.  E77,  npliolding 
direction  of  verdict  for  defendant  sent  to  flag  train  was  lolled  by  It 
and  evidence  showed  lie  had  laid  down  beside  track;  Busbj  v.  Anderson 
etc.  Power  Co.,  136  Fed.  158,  S9  C.  C.  A.  154,  npholdlog  direction  of 
verdict  for  defendant  in  action  for  injuries  by  servant  caused  by  failure 
to  furnish  appliance*  where  evidence  showed  servant  employed  bj  inde- 
pendent contractor;  Chicago  etc.  Bj.  Co.  v.  Andrews,  130  Fed.  74,  64 
C.  C.  A.  899,  holding  plaintiff  injured  at  railroeid  crossiitg  gailtj  of 
negligence;  Chaddick  v.  Lindsay,  5  Okl.  627,  49  Pac.  944,  holding  rail- 
road not  liable  for  injury  to  employee  caused  by  engine  atrikiiig  trunk 
along  right  of  way;  Oonn  v.  Union  B.  B.  Co.,  27  B.  I.  326,  327,  62  AtL 
120,  121,  upholding  Gen.  Laws  1896,  e.  251,  j  11,  autliorixing  anprenM 
court  to  direct  judgment  without  further  trial  by  jury. 

97  n.  8.  331-339,  24  L.  959,  MUTUAL  LIFE  INS.  GO.  v.  HABBIS. 

SyL  2  (IZ,  S52}.    Conclusiveness  of  sister  state  judgment. 

Approved  in  Boatmen's  Bank  v.  Fritslen,  135  Fed.  667,  6S  C,  C.  A. 
288,  where  suits  pending  between  same  parties  on  same  issue*,  in  two 
courts  of  concurrent  jdrisdictian,  final  judgmsnt,  though  rendered  in 
second  soit,  ia  rea  ad  judicata  in  other  court;  Barber  Asphalt  Pav.  Co. 
V.  Morris,  132  Fed.  9G1,  67  L.  B.  A.  761,  66  C.  C.  A.  65,  where  appeal 
from  allowance  of  claims  by  Dulnth  council  taken  by  city  to  State  conit 
as  provided  by  charter,  and  claimant  sued  on  claim  in  federal  court, 
which  stayed  proceedings  pending  state  appeals,  mandamus  granted  to 
vacate  stay. 

Distinguished  in  Bobinaoa  v,  American  Car  etc.  Co.,  142  Fed.  172, 
decree  of  d^v"'— »'  without  prejudice  works  no  estoppeL 

97  U.  a.  835-348,  24  L.  940,  MABTIN  v.  MABE& 
Byl.  2  (IX,  563).    Land  Department — Swamp  land  seleetionB. 
Approved  in  Kerns  v.  Lee,  142  Fed.  992,  under  swamp  land  act  of 

1850,  state  did  not  t&ke  interest  in  particular  tract  thereunder  until  same 

identified  by  list  approved  by  Secretary  of  Interior. 

97  U.  8.  361-365,  24  L.  1044,  STEWABT  v.  SALAMON. 

SyL  1  (IZ,  654),    Appeal  from  decree  according  to  mandate. 

Approved  in  Manager  v.  Farrell,  S  Ariz.  319,  57  Pke.  608;  Snyder  t. 
Pima  Co.,  6  Aris.  46,  58  Pac.  7,  Taylor  v.  Colorado  Iron  Works,  33 
Colo.  185,  80  Pac.  130,  and  McClung  v.  Harris,  11  Okl.  65,  65  Pac.  942, 
all  following  rule;  American  etc  Co.  t.  Sample,  136  Fed.  8S8,  where 
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•ppellate  court  has  kdjudged  patent  invalid  and  directed  entry  of 
decree  in  conformitf  witb  opinion,  cucuit  conrt  c&iuiDt  grant  rehearing 
on  ground  that  complainant  has  filed  diaelaimer  which  avoids  grounds 
«f  invalidity  found  bj  appellate  court. 

I   effecting  appellate   man- 

.  Singers-Bigger,  150  Fed.  104,  following 

97  U.  8.  374-378,  24  L.  1060,  COMMBS.  t.  BANK  OF  COMMEBCK 
Sy\,  1  (IX,  GS6).  Time  lo  object  to  description  of  defendants. 
Approved  in  Union  Fac.  etc.  B.  B.  Co.  v.  Saline  Connty,  69  Kan. 
2B4,  76  Pac.  867,  67  L.  B.  A.  61,  where  snit  involving  interests  of 
«ounty  brought  against  persons  designated  as  county  eommiasioners 
Instead  of  suing  them  as  board  of  county  commisHioners,  and  no  ob- 
jection mads  to  misnomer,  county  bound  by  judgment, 

97  U.  8.  379,  380,  24  L.  1012,  WOBK  v.  LEATHEEa 

SyL  1  (IX,  BOT).    Charter  of  veasel— Warranty  of  aeaworthinesa. 

Approved  in  The  Oregon,  133  Fed.  617,  68  C.  C.  A.  603,  whether 
vessel  waa  seaworthy  at  beginning  of  voyage  is  immaterial  in  suit 
by  passenger  for  injuries  received;  Smith  v.  Heinlein,  132  Fed.  1002, 
holding  cargo  of  mahogany  logs  tendered  for  loading  under  charter 
not  of  such  unusual  sieb  as  to  warrant  master's  refusal  to  take  only 
smaller  logs,  and  vessel  liable  throngh  lefusal  due  to  vessel's  on- 
floitableneaa  for  charter  service  or  to  want  of  proper  tackle. 

Distinguished  in  Swsnson  v.  Snare  t  Triest  Co.,  145  Fed.  729, 
holding  capsizing  of  pile-driver  whUe  being  towed  not  due  to  un- 
seaworthiness but  to  improper  towing  in  turning  it  too  suddenly. 

Syl.  3  (IX,  557).     Presumption  on  development  of  defect  in  ship. 

Approved  in  The  Presque  Isle,  140  Fed.  205,  vessel  owner  who  re- 
ceives goods  in  good  condition  aa  evidenced  by  bill  of  lading  and  de- 
livers them  damaged  has  burden  of  showing  damage  arose  from  ex- 
cepted risk. 

97  tJ.  8.  3S1-385,  24  L.  1104,  BUEGES8  v.  SALMON. 

Syl.  2  (IX,  558).    Statutes—Time  of  taking  effect. 

Distinguished  in  Gibson  v.  Anderson,  131  Fed.  42,  65  C.  C.  A.  277, 
where  published  record  of  congressional  joint  resolutions  show  resolu- 
tions approved  Kay  S7,  1002,  it  cannot  be  impeached  by  proof  of  ap- 
proval on  later  date. 

91  V.  8.  392-397,  24  L,  1065,  EBWIN  v.  UNITED  STATES. 

Syl.  1  (IX,  559).     Bankruptcy — Claim  against  government. 

Approved  in  In  re  Bumstine,  131  Fed.  631,  where  bankrupt  had 
orally  transferred  to  wife  claim  against  raUroad  for  killing  of  son 
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Id  eoDHideration  of  bar  pftjlng  funeral  exponaei,  traatee  only  entitled 
to  assignment  of  elaitn  in  psjment  of  fnner&l  expenses  expended. 

8jl.  2  (IZ,  SS9).     ABngnment  of  demands  ag&inat  goverumest. 

Approved  in  Nutt  v.  Ennt,  EOO  TT.  8.  20,  SO  L.  352,  26  Snp.  Ct. 
216,  illegalitjr  of  elanse  in  eontraet  for  prosecution  of  claim  against 
government,  making  pajment  for  ssTvices  thereunder  lien  on  claim, 
does  not  invalidate  put  of  contract  providing  for  payment  for  ser 
vices  of  percentage  of  unonnt  allowed. 

97  n.  8.  388*03,  £4  L.  IIM,  B3HLBUBG  t.  UNITED  STATES. 

Bjl.  1   (IX,  560).     Transportation  contract— Estimate  of  distances. 

Approved  in  Bush  t.  Jones,  144  Fed.  04S,  applying  mie  where  build- 
ing contract  provided  for  payments  on  architect's  certificates;  Moore 
V.  Cornwall,  144  Fed.  30,  where  charter  provided  captain  to  furnish 
certificate  of  seaworthineaa  from  charterer's  marine  surveyor,  latter 
could  not  refuse  certificate  because  of  vessel's  age  without  actual 
survey;  Boberts  etc  Co.  v.  Westinghouse  etc  Mfg.  Co.,  143  Fed.  224, 
where  contract  for  purchase  of  machinery  provided  for  reference  of 
disputes  to  engineer,  reserving  final  decision  to  arbitrators,  decision 
of  engineer  on  claim  for  delay,  without  appeal,  is  binding;  Guild  v. 
Andrews,  137  Fed.  371,  70  C.  C.  A.  49,  holding  engineer's  acceptance 
of  sewer  construction  based  on  soeh  gross  mistakes  as  to  imply  bad 
faith;  Adams  t.  O'Connor,  6  Arix.  410,  59  Pac  lOB,  construing  build- 
ing contract;  Lamson  v.  Marshall,  133  Mich.  Z6B,  95  N.  W.  83,  apply- 
ing rule  where  sewer  contract  provided  for  higher  price  for  rock  ex- 
cavation than^for  earth,  payments  to  be  made  on  engineer's  estimates; 
Merchants'  Nat.  Bank  v.  East  Grand  Forks,  94  Uinn.  252,  .102  N.  W. 
705,  applying  rale  to  city  paving  contract;  Livesley  v.  Johnston,  45 
Or.  46,  106  Am.  St.  Bep.  647,  70  Pac  M9,  65  L.  B.  A.  7S3,  upholding; 
contract  for  sale  of  quantity  of  hops  to  be  grown  of  certain  quality, 
buyer  to  have  privilege  of  taking  them  at  reduced  rate  if  in  bis- 
judgment  they  be  of  less  quality;  Plumbing  Co.  v.  Carr,  54  W.  Ta. 
279,  46  8.  E.  461,  where  plumbing  contract  provides  for  final  payment 
when  work  completed  to  satisfaction  of  owner  and  architect,  reasona 
for  rejection  cannot  be  ignored. 

Distinguished  in  The  Nimrod,  141  Fed.  £16,  where  contract  to  make 
boiler  for  tug  provided  that  it  should  be  satisfactory  to  engineer, 
fact  that  boiler  was  received  by  him  and  put  in  tug  does  constitnta 
acceptance  if  defects  not  obvious. 

97  U.  8.  413-423,  24  L.  1013,  UNITED  STATES  t.  MOBA. 

SyL  8  (IX,  562).    Conditions  in  bond— One  good. 

Approved  in  Probate  Court  of  Central  Falls  v,  Adams,  27  B.  I, 
100,  00  AtL  770,  bond  of  ozecntoi  who  is  residuary  legatee  conditioned 
to  pay  debts  and  legacies  ia  not  invalidated  by  addition  of  clause 
requiring  azeeutor  to  account. 
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97  U.  B.  423-450  Notea  oa  U.  B.  Beporti.  SSO 

87  V.  S.  423-426,  S4  L.  1067,  KENDIQ  v.  DEAN. 

87I.  3  (12,  563).    NeceBBBiy  partiea  defined. 

Distingaishcd  in  Lucas  t.  Hilliken,  139  Fed.  823,  where  bill  for 
■pecifle  performance  of  contr&et  for  »ale  of  Bbares  of  Itock  in  cor- 
poration does  Dot  allege  inaolvenoy  of  other  party  to  contract  or  that 
he  U  nbont  to  diapoae  of  atoek,  corporation  ia  not  neceaaar;  party. 

97  D.  8.  426-438,  24  L.  1087,  MTMMACg  t.  UNITED  STATES. 
Sjl.  3  (IZ,  563).     BsToeation  of  acceptance  of  offieer'a  resignatioii. 
Approved  In  State  y.  Grace,  118  Tenn,  17,  8S  B.  W.  487,  applying 

I  reaignation  accepted  and  waa  BDbaeqnentty 

'a  peimiaaiDn, 

97  O.  8.  444450,  24  L.  1110,  SBTTIiEMIBB  v.  BULLIVAN. 

S7I.  2  (IX,  504)^    Strict  eonstmetion  anbatitnted  aerviee  acta. 

Approved  in  King  v.  Davii,  137  Fed.  206,  under  Ya.  Code  1004, 
p.  1684,  anthoricing  aerviee  by  poatiog  on  "front  door,"  return  allow- 
ing poeting  and  leaving  on  "door"  «f  defendant's  dwelling  ii  in- 
anlDcient. 

8yL  3  (IZ,  S65).    Scope  of  premimption  aa  to  jarisdietion. 

Approved  in  Johnaon  t.  Hnnter,  147.  Fed.  138,  13S,  applying  role 
nnder  Ean.  Laws  1395,  p.  88,  relating  to  enforcement  of  levee  taze*; 
King  V.  Davia,  137  Fed.  208,  nndei  Va.  Code  1904,  p.  1684,  antboricing 
•erviee  by  leaving  copy  at  defendant'a  home  and  giving  notice  of 
purport  to  wife  or  any  peraon  member  of  family,  return  Hhowing 
leaving  of  copy  with  wife,  but  not  ahowing  abe  ia  member  of  family, 
if  insufficioDt;  Alaaka  Commercial  Co.  t.  Debney,  2  Alaaka,  319,  where 
defendant,  prior  to  leaving  territory,  gave  biother  power  to  transact 
all  buainesa  relating  to  hia  intereets  and  at  time  of  service  brother 
waa  not  doing  any  busineu  tor  defendant,  service  on  agent  waa  in- 
anfflcient. 

ByL  4  (IX,  565).    Beeord  making  jurladletional  averment. 

Approved  in  Nevada  County  v.  Williams,  78  Ark.  397,  81  S.  W.  385, 
where  sheriff's  return  aa  to  notice  of  order  calling  in  county  war- 
ranti  doei  not  ahow  order  posted  at  eonrthonse  door  aa  required  by 
atatute,  finding  that  proper  return  made  and  proofs  filed  of  aerviee 
of  notice  ia  void;  Clay  v.  Bilby,  72  Ark.  107,  78  8.  W.  751,  in  pro- 
ceedinga  under  overdue  tax  act,  affidavit  of  publication  of  warning 
order  held  sufficient  on  collateral  attack,  though  containing  ineg- 
nlaritiea. 

Distinguished  is  dissenting  opinion  in  Clay  ▼.  Bilby,  72  Ark.  llfl, 
78  8.  W.  754,  majority  holding,  in  proceedings  under  overdne  tax 
act,  affidavit  of  publication  of  warning  order  held  ni&eient  Oft  col- 
lateral attack,  though  containing  irregolaritiea. 
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887  Notes  on  XT.  S.  Beports.  S7  U.  S.  450-SOI 

«7  U.  a  450-454,  24  L.  lOSl,  HILL  t.  NATIONAL  BANE. 

S7I.  3  (IX,  566).    Uaehinerr  u  fixtnie. 

Approved  in  Pfl<ieg«r  t.  Ziewis  ete.  Machine  Co.,  134  Fed.  31,  67 
<3.  C.  A.  lOE,  where  banhnipt  pareh&aed  heavj  machinery  for  ateel 
mill  whieh  waa  erected  on  brick  baae,  to  which  it  wag  fastened,  \)at 
BO  part  connected  with  waUs  of  bnilding,  machineiy  was  fixture 
within  necbanio'i  lien  law;  Wliite  t.  Cincinnati  ete.  B.  B.  Co.,  34 
Ind.  App.  S93,  71  N.  E.  278,  in  pioeeeding  to  condemn  for  right  of 
way  land  on  whieh  factory  is  aitoated,  machinery  necessary  to  carry 
on  bnsiness  is  part  of  freehold  regardless  of  manner  of  attaehment. 

97  U.  8.  154-483,  24  L.  1071,  KEITH  t.  CLAEK. 

SjL  4  (IX,  567).    Beceipt  of  bank  note*  for  taxen 

Bee  101  Am.  at  Bep.  162,  note. 
97  n.  S.  481-490,  24  L.  1032,  8P0FF0BD  t.  KIBE. 

SyL  2  (IX,  S6S}.    Assignment  of  claim  against  goTenunent. 

Approved  in  Nntt  v.  Knnt,  200  U.  B.  20,  50  L.  S52,  S6  Sup.  Ct.  216, 
illegality  of  clause  in  contract  for  prosecution  of  claim  against  gov- 
ernment, making  payment  for  services  thereunder  lien  on  claim,  does 
not  invalidate  part  of  eontraet  providing  for  payment  for  services  of 
percentage  of  amount  alleged;  Eenningsen  v.  United  States  ete.  Qnsr- 
anty  Co.,  113  Fed.  813,  assignment  by  public  contractor  of  claim 
against  government  for  money  accruing  on  building  contract  is  void 
a*  against  government,  snraty,  and  laborers  and  materialm»i. 


8yl.  1  (IZ,  569).    Laud  grants  in  pnesentL 

Approved  in  Okanogan  Co.  v.  Cheetbam,  87  Wash.  687,  SO  Pac.  263, 
70  L.  B.  A.  1027,  under  U.  8.  Bev.  St.,  f  2177,  and  Laws  1903,  p. 
ISO,  {  103,  where  pnblio  used  highway  over  public  lands  for  leven 
years  prior  to  homestead  entry,  user  was  aeeeptanee  of  congressional 
grant  witboot  resolution  of  acceptance  of  highway. 

Syl.  6  (IX,  570).    Land  grant  on  condition— Relation  back. 

Approved  in  Enecland  v.  Korter,  40  Wash.  367,  82  Pae.  610,  I 
I*  B.  A,  (N.  B.)  745,  where  tide  lands  within  place  limits  of  railroad 
grant  surveyed  and  railroad  performed  all  conditions  prior  to  admis- 
sion of  state,  railroad  entitled  to  land,  tbongh  patent  issued  after 


SyL  7  (IX,  571).    Railroad  land  grant. 

Approved  In  SjoU  v,  Dresehel,  190  V.  B.  666,  50  L.  312,  26  Sup, 
Ct.  154,  no  interest  in  lands  within  Indemnity  limits  of  Northern 
Paeifle  grant  acquired  by  that  company  by  virtue  of  filing  list!  of 
•slaetion  to  npFlr  deflciendea  within  place  limita. 
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•T  U.  a  S01-&D9  Notw  on  U.  8.  Beporta.  88B 

87  U.  8.  501-509,  2t  L.  1115,  PATTEB80N  v.  KENTUCKY. 

SfL  2  (IX,  572).    Extent  of  police  power. 

Approved  in  Chicago  et«.  B^.  Co.  v.  DlinoiB,  200  V.  8.  684,  SO  L. 
6M,  26  Sap.  Ct.  341,  upholding  impoaition  on  railroad  of  entire  eort 
of  removing  and  rebnilding  bridge  made  neceuar;  bj  proposed  widen- 
ing of  eresk  channel  b;  eommiasioneis  acting  under  JUinoie  farm 
drainage  act;  Bland  t.  People,  82  Colo.  329,  76  Pae.  302,  apholding 
act  of  1899,  prohibiting  nsa  of  nnregiaterad  docked  horaea;  LooieTille 
T.  Wehmhoff,  116  Kj.  830,  848,  76  S.  W.  861,  79  8.  W.  202,  upholding 
ordinance  forbidding  tranimiaaion  to  poolroom  operator  of  meaaages 
intended  for  nae  in  pool-aelling  bnaineaa  In  citj;  Commonwealth  v. 
Straoaa,  191  Uaaa.  S53,  78  N.  E.  139,  npholding  Bct.  Laws,  e.  S6,  g  1, 
prohibiting  aiijoue  from  making  it  condition  of  aale  of  goodi  that 
pnrehaaer  ahall  sot  deal  in  those  of  otbera;  Wallace  ▼.  Major  etc. 
of  Beno,  27  Nct.  81,  73  Pae.  S30,  63  L.  B.  A.  387,  under  Beno  charter, 
citj  board  majr  revoke  liquor  licenae  without  notice;  diaaenting  opin- 
ion in  Loehner  ▼.  New  York,  198  U.  B.  65,  09,  49  L.  945,  947,  25  8np. 
CU  539,  majority  holding  void  New  York  act  of  1897,  limiting  hovra 
nf  work  in  bakeriee;  Bobha-Merrill  Co.  v.  Btraoa,  139  Fed.  170,  ar- 

S7I.  4  (IX,  578).    Police  regulation— Oil  regnlationi. 

Biatinguiahed  in  Ozan  Lumber  Co.  v.  XTnion  County  Kat.  Bank,  145 
Fed.  34S,  S46,  holding  void  Arkauiaa  act  of  1891,  providing  that 
negotiable  Inatniment  taken  in  payment  for  patented  article  muat 
be  executed  on  printed  form  showing  it  wsa  ao  taken, 

Syl.  5  (IZ,  673).    Patentee'a  rights  anbordinate  to  police  power. 

Approved  in  Woods  v.  Carl,  75  Ark.  340,  87  B.  W.  623,  upholding 
Kirbj'a  Dig.,  SS  ^^^>  ^^^>  °>&1'''>E  ^'>^^  notes  given  in  payment  of 
patented  articles  when  they  do  not  show  on  face  for  what  given; 
J.  H.  Clark  Co.  t.  Bice,  127  Wia.  459,  106  K.  W.  234,  holding  void 
Laws  1901,  p.  364,  aa  amended  in  1903,  providing  that  notea  given  for 
patenta  or  interesta  therein  shall  state  that  they  are  bo  given;  Kipp 
V.  Gates,  126  Wis.  CT2,  105  K.  W.  947,  holding  auawer  in  action  on 
notes  alleging  note  given  for  price  of  patent  and  note  did  not  >o 
abow  as  provided  by  statute,  insuffleieut. 

Distlnguistied  in  Ozan  Lumber  Co.  t.  TTnion  Co.  Nat.  Bank,  146  Fed. 
847,  holding  void' Arkansas  act  of  1891,  providing  that  negotiable  in- 
atniment taken  in  payment  for  patented  article  must  be  executed  on 
printed  form  showing  it  was  so  taken. 

Syl.  6  (IX,  674).     Patents — Property  In  machine  and  invention. 

Approved  in  Hartman  v.  Park  ft  Sons  Co.,  146  Fed.  863,  upholding 
system  of  eontracta  whereby  owner  ef  proprietary  medicine  sold  to 
wholesalers  and  retained  control  over  trade  aa  to  retailers  to  whom 
and  pricea  at  which  wholesalen  may  resell  and  at  prieea  at  which 
retailers  may  resell;  In  ra  Dann,  129  Fed.  496,  497,  incorporeal  lutein 
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«B»  NotM  on  U.  8.  B«port«.  97  U.  0.  S09-653 

Mt  of  inrentor  In  inrention  prior  to  patent  doei  not  pkw  to  truatea 
in  bankrnptc?;  dissenting  opinion  in  Continental  Paper  Bag  Co.  t. 
Eastern  Paper  Bag  Co.,  ISO  Fed.  750,  majority  holding  fact  that 
machine  of  patent  never. pat  to  commercial  nse  does  preelnde  owner 
from  enjoining  infringement. 

(IX,  571.)  Miscellaneous.  Cited  in  Kentucky  t.  Powers,  139  Fed. 
490,  on  tailing  cose  to  supreme  court  from  Eentnckj,  after  affirmance 
□f  circuit  court,  b;  court  of  appeals,  writ  of  error  taken  from  latter 

97  U.  8.  509-540,  24  L.  lllS,  COLEHAN  t.  TENNESSEE. 

8yl.  1  (IX,  97S).     ExclnaiveneBS  of  eonrt-martial's  jurisdiction. 

Approved  in  United  States  v.  Lewis,  129  Fed.  826,  under  Bev.  8t., 
{  1342,  state,  in  time  of  peace,  has  jurisdiction  over  persona  in  military 
•erviee  accused  of  ofEenses  against  citizens  of  state. 

8yl.  2  (IX,  575).     Court-martial — Offense  in  enemy's  country. 

Approved  in  Hamilton  t.  UcClaughry,  136  Fed.  448,  44B,  boxer 
uprising  in  China  eonatitnted  time  of  war  within  flfty-uinth  article 
of  war,  providing  for  trial  of  offenses  by  aoldien  by  eourt-martiaL 

8yl.  4  (IX,  57S).    Conflicting  jnriBdictiona — Court-martial. 

Approved  in  Eepner  v.  United  States,  IBS  IT.  S.  12S,  49  h.  124,  S4 
Bnp.  Ct.  797,  right  of  government  to  appeal  from  acquittal  in  Philip- 
pine court  of  first  instance  taken  away  by  §  5  of  Act  of  1902  for  tem- 
porary government  of  Philippines. 

97  V,  a.  541-54S,  24  L.  1112,  WELSH  v.  COOK. 

Syl.  1  (IX,  576).    Congressional  power  ever  territories. 

Approved  in  Binns  v.  United  States,  194  U.  S.  492,  48  L.  10S9,  24 
Sup.  Ct.  816,  license  fees  imposed  by  Alaska  Pea.  Code,  g  460,  are 
local  taxes  imposed  under  plenary  power  of  Congress  over  territories 
for  purpose  of  defraying  expenses  of  territory. 

97  U.  8.  S46-553,  24  L.  1082,  UNITED  STATES  v.  CLAFUir, 

8yL  4  (IX,  577).     Statutes — Bepeals  by  implication. 

Approved  in  Succession  of  Dnpre,  116  La.  1094,  41  So.  325,  amenda- 
tory act  of  1S72  impliedly  repeals  Bev.  St.,  g§  2323-2328,  relating  to 
'  adoption. 

Distinguished  in  In  re  DIetrIek,  32  Wash.  478,  73  Pac  SOS,  upholding 
Sees.  Laws  1903,  p.  63,  J  1,  making  condnct  of  gambliag  games  a 
felony  trhieh  impliedly  repeals  Laws  18T9,  p.  97,  {  1,  making  eoU' 
duet  of  games  a  misdemeanor. 

Syl.  C  (IX,  578).    Bepeal  of  old  by  new  statute. 

Approved  in  Giles  T.  Denniaou,  15  OkL  63,  78  Pac  J77,  Laws  1897, 
p.  250,  g  8,  relative  to  construction  of  conrthouses  and  jails,  not  re- 
pealed by  Laws  1903,  p.  146,  c  11;  UcUillan  v.  Payne  Co.  Commrs^ 
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97  n.  a  E54-5S1  NotM  an  U.  a  Beporta.  8M 

14  Okl.  663,  79  Pac.  899,  act  of  1903,  anthoriciiiK  eonatraetlon  of 
bridget,  not  inpliedlj  repealed  by  act  of  1903,  coneerning  roads  and 
bridges;  Carpenter  t.  Bassell,  13  Okl.  283,  73  Pae.  B32,  Btat.  1S93,  e. 
IS,  art.  13,  relating  to  appeals,  doee  not  repeal  Btat.  1890,  e.  19, 
art.  12,  g  14. 

97  n.  S.  554-584,  24  L.  1053,  CHICAGO  t  N.  W.  BT.  CO.  t.  SATLEa 

SjL  1  (IX,  579).     Patent  monopolises  variationa. 

Approved  in  Mareoai  Wireless  Tel.  Co.  t.  D«  Forest  Wirelesg  Tel. 
Co.,  138  Fed.  07S,  holding  IfBieoni  reissue  No.  11,913,  for  nireless 
telegraph  apparatna,  claims  8  and  5,  infringed  by  De  Forest  apparatus. 

Syl.  2   (IX,  580).     Patents — Oradnal  advance  in  art. 

Approred  in  Hnnt  v.  Uilwaokee  Hay  Tool  Co.,  148  Fed.  225,  Ferria 
patent  No.  584,340,  for  hoist,  not  infringed  by  derlee  of  Oatenknnst 
patent  No.  785,385;  UaUon  v.  Qregg,  137  Fed.  80,  69  C.  C.  A.  48, 
holding  MalloD  patent  No,  583,408,  for  automatic  machine  for  unload- 
ing and  feeding  ingar-eane,  valid,  but  not  infringed  by  machine  of 
Oregg  patent  No.  670,176. 

Syl.  i  (IZ,  C81).    Patents— Tarlationi  In  amended  application. 

Approved  in  Cleveland  Foundry  Co.  v.  Detroit  Vapor  Stove  Co., 
131  Fed.  744,  748,  holding  void  Jeawu  patent  Ho.  470,401,  for  ml 
bnraer. 

97  XT.  B.  506-576,  £4  L.  1015,  COOK  v.  PENNSTLTANIA. 

SyL  1  (IZ,  582).    Tax  on  anetioneers  baaed  on  sales. 

Approved  in  Commonwealth  v.  Caldwell,  190  Hasa.  858,  8S7,  76 
N.  E.  955,  holding  void  Bev.  Laws,  e.  OS,  gg  IE,  16,  permitting  sale 
by  peddlers  without  lleensa  of  agrienltnial  prodnets  of  United  Statea, 
but  forbidding  anlieensed  sales  of  agrieuItDral  prodnets  of  other  coun- 
tries; Uoaely  v.  State,  115  Tenn.  67,  86  8.  W.  716,  interest  on  United 
States  bonds  not  taxable  by  state  on  being  paid  into  hands  of  bond- 
holder. 

97  U.  a  G7S-581,  24  L.  1130,  EOSUEB  v.  WALLACE. 

Syl.  4  (IZ,  584).     Beqniaitea  of  pre-emption. 

Cited  in  Wallace  v.  Adams,  143  Fed.  724,  arguendo. 

SyL  S  (IX,  584),     No  pre-emption  on  occnpled  lands. 

Approved  in  Clipper  Hin.  Co.  v.  Eli  Uin.  ete.  Co.,  194  U.  B.  281, 
48  L.  052,  24  Bup.  Ct.  032,  entry  on  prior  valid  pUcer  location  tor 
prospecting  for  unknown  lodes  initiates  no  title  to  lode  elalma  located 
within  bonndariea  of  pUcer  claims;  Crawford  v.  Bnn,  2  Alaska,  57, 
one  acquiring  peaceable  possession  of  small  tract  for  lot  and  stable 
on  military  reservation  by  permiasion  of  commandant,  Initiated  no 
right  to  ground ;  Smith  r.  Love,  49  Fla.  242,  88  So.  380,  holding  plaintiff 
held  land  in  tinst  for  defendanL 
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9n  Notes  on  U.  S.  BeporU.  S7  U.  a  581-e42 

9T  tr.  8.  5S1'S84,  24  L.  10S5,  NEWCOMB  t.  WOOD. 
Syl.  4  (IX,  5S5).  Beview  of  ruling  on  new  trial 
Approred  in  Clement  T.  Wilson,  135  Fed.  TSO,  68  C.  C.  A.  387,  fol- 
lowing rule;  FianciBCo  ▼.  Chie&go  ft  A.  3..  Co.,  149  Fed.  359,  where 
At  close  of  trial  defendant's  motion  for  initnictioB  in  big  favor 
granted,  bnt  before  instruction  given  plaintiff  granted  leave  to  take 
involuntary  noninit,  error  does  not  lie  to  review  nonsuit;  Peltomas 
V.  Katahdin  etc.  Paper  Co.,  14S  Fed.  283,  refoaing  new  trial  in  action 
for  personal  injuriee;  Trafton  v.  United  States,  147  Ted.  514,  court 
cannot  grant  new  trial  in  eriminal  case  after  term  at  which  sentence 
pronounced. 

97  U.  a  584-5M,  S4  L.  1009,  OAUBSEN  t.  TTNITED  STATEa 
Sfl.  2  (IX,  686).    OfBeial  bond— Addition  of  new  dnties. 
Approved  In  Smith  v.  United  State*,  S  Ariz.  63,  45  Fac.  343,  deter- 
mining liability  of  sureties  on  bond  of  receiver  of  land  district  for 
moneys  received  for  entries, 
87L  S  (EC,  586).    Official  bonds — Addition  of  different  duties. 
Approved  in  Lowe  v.  Citj  of  Qnthrie,  4  Okl.  SOO,  44  Pac  202, 
sureties  on  bond  of  city  clerk  are  not  liable  for  liquor  licensa  moneys 
paid  to  clerk  instead  of  to  treasurer  as  required  by  law, 

97  U.  B.  624-628,  24  L.  1027,  HOWLAND  v.  BLAEE. 

Syl.  1  (IX,  587),     Burden  of  showing  intent  contrary  to  writing. 

Approved  in  Sing  Yon  v.  Wong  Free  liee,  16  8.  D.  388,  92  N.  W. 
1075,  holding  interveners  had  advanced  money  to  pay  for  part  of 
interest  in  mining  claim  purchased  in  plaintiff's  name,  making  them 
beneficiaries  of  reanlting  trust;  Liskey  v.  Snyder,  66  W.  Va.  624,  49 
8.  E.  521,  mortgagee  obtaining  release  of  equity  of  redemption  has 
burden  of  showing  good  faith  and  payment  of  fair  price. 

Syl.  2  (IX,  S88).    Snfflciency  of  evidence  to  show  writing  different. 

Approved  in  Neely  v.  Boyd,  145  Fed.  174,  holding  parol  agreement 
by  purchaser  of  land  at  execution  sale  to  hold  title  for  benefit  of 
judgment  defendant  and  to  permit  latter  to  redeem  at  any  time,  not 
known;  Houghteling  v.  Stockbridge,  136  Mich.  S4S,  99  N.  W.  760, 
holding  intent  of  widow  that  order  for  family  allowanee  for  one  year 
should  be  substitute  for  annuity  given  by  will  not  shown;  Stitt  v. 
Bat  etc.  Lumber  Co.,  96  Uinn.  82,  104  N.  W.  56S,  eonstroing  deed 
absolute  as  mortgage, 

97  U.  8.  628-642,  24  L.  1086,  DATIE  v.  BBiaOS. 
Syl.  1  (IX,  688).    Presumption  of  death  from  absence. 
Approved  in  The  San  Bafael,  141  Fed,  278,  where  man  Intending 
to  take  certain  boat  reached  ferry  in  time,  and  one  answering  his  de- 
■eriptlon  seen  on  boat,  and  boat  sank  and  man  not  seen  afterward, 
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he  ia  presumed  dead,  thougb  oalj  three  yean  elapsed  nnee  accident. 
See  104  Am.  St.  Bep.  ISg,  £03,  204,  note. 

97  U.  8.  642-646,  24  L.  1035,  8TACET  t.  EMEEY. 

87I.  2  (IX,  589).    Probable  eauae  for  seizure. 

Approved  in  United  States  t.  S8  Sacks  of  Wool,  147  Fed.  748,  on 
judgment  for  claimant  of  property  seized  hf  customs  officers  for 
fraudulent  importation,  eertiflcate  of  probable  cause  entered  where 
officers  acted  in  good  faith. 

Bjl.  8  (IX,  SS9).     Elements  of  ntaiicious  prosecution. 

Approved  in  Agnew  v.  Haymes,  141  Fed.  638,  in  action  against  rev- 
enue officer  for  wrongful  seizure  of  goods  returned  to  claimant,  prob- 
able cause  is  defense,  though  certificate  thereof  not  granted  where 
goods  seized  on  order  of  revenue  commissioner  on  information  fur- 
nished by  special  agent;  Uoore  t.  Bank,  140  N.  C.  303,  62  S.  B.  947, 
appljing  principle  in  action  for  malieious  attachment. 

Distinguished  in  Haymes  v.  Brown,  138  Fed.  529,  under  Bev.  St., 
g  989,  probable  eaose  not  defense  to  action  for  wrongful  •eisaie  made 
under  order  of  superior. 

97  TJ.  8.  646-651,  24  Ii.  1057,  BOBEBTSON  v.  CEASE. 

6yL  1  (IX,  589).    Becord  showing  jurisdictional  faeta — Citizenship. 

Approved  in  Snn  Printing  etc.  Assn.  v.  Edwards,  194  TT.  S.  382,  48 
I^  1030,  24  Sup.  Ct.  696,  holding  averment  of  residence  of  plaintiff 
in  certain  state  aided  bj  testimonjr  in  certificate  from  eirenit  court  of 
appeals  sufficiently  shows  eitizenship;  Utah-Nevada  Co.  r.  Da  Lamar, 
133  Fed.  117,  66  C.  C.  A.  179,  objection  to  jnrisdietion  over  action 
on  assigned  contract,  where  it  does  not  appear  asaignor  eonid  sne, 
need  not  be  presented  by  assignment  of  error  in  appellate  court. 

Bjl  3  (IX,  590).    CitiEenship — Averment  of  residence  insufficient. 

Approved  in  Steigleder  v.'  McQuesten,  198  U.  S.  143,  49  L.  988,  25 
Sup.  Ct.  616,  and  Yoenm  v.  Parker,  130  Fed.  771,  66  C.  0.  A.  80, 
both  following  rule;  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  8. 
382,  4S  Ii.  1030,  24  Sup.  Ct.  696,  holding  averment  of  residence  of 
plaintiff  in  certain  state  aided  by  evidence  contained  in  certificate 
from  circuit  coart  of  appeals  sufficiently  shows  citizenship;  Kansas 
City  etc.  By.  Co.  v.  Prunty,  133  Fed.  16,  66  C.  0.  A.  163,  petition  for 
removal  is  insufficient  where  plaintiff's  citizenship  not  alleged,  though 
alleged  to  be  resident  of  state  where  action  brought. 

SyL  4  (IX,  591).    Federal  jurisdietion  must  affinnatlvely  appear. 

Approved  in  Eolze  v.  Hoadley,  200  U.  S.  S3,  50  L.  381,  26  Sup.  Ct. 
£20,  foreclosure  of  trust  deed  cannot  be  maintained  in  federal  court 
by  assignee  where  assignor  could  not  sue  therein,  though  cancellation 
of  release  of  trust  deeds  to  grantor  also  prayed;  Thomas  v.  Board  of 
Trustees,  19S  U.  S.  210,  49  L.  1S4,  25  8np.  Ct.  24,  eitinnship  of 
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members  of  Ohio  XTniverBitj  trustees  does  not  appear  for  jnrisdictioiial 
purposes  from  KTerments  showing  that  board,  while  not  Ohio  cot- 
poratiou,  was  created  as  organised  body  hj  lawi  of  state;  Minnesota 
V.  Northern  Securities  Co.,  191  TJ.  S.  63,  48  L.  8TT,  H  Sup.  Ct.  59S, 
denying  federal  jurisdiction  over  suit  by  state  to  restrain  competing 
interstate  railways  from  Tiolating  anti-trust  act;  Dodd  t.  LouisTille 
Bridge  Co.,  130  Fed.  193,  holding  removal  petition  by  corporation 
formed  by  consolidation  of  corporations  of  different  states  did  not 
flhow  diversity  of  citizenship. 

SyL  5  (IX,  S91).    Amendment  of  pleadings  on  reverssL 

Approved  in  Sanbo  v.  Union  Pac.  Coal  Co.,  140  Fed.  714,  following 

97  U.  S.  652-859,  24  L.  1083,  BAENEY  v.  DOLPH. 
SyL  3  (IX,  591).  Bal«  before  issuance  of  land  patent. 
Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  8. 
336,  SO  L.  505,  26  Sup.  Ct.  282,  purchaser  from  patentees  for  value 
and  without  notice  of  entryman's  fraud  is  bona  flde  purchaser  within 
timber  act  of  1878,  though  be  acquired  interest  in  lands  under  con- 
tract for  standing  timber  before  patent;  Flanagan  v.  Foiaythe,  6 
Okl.  236,  50  Pbc.  155,  after  final  proof  and  issuance  of  final  vertifi- 
eate,  lands  entered  as  -homestead  are  not  exempt  from  liability  for 
debts. 

»7  U.  8.  659-082,  24  K  1080,  N0BTHWE8TEEN  FEBTILIZINO  CO. 
▼.  HYDE  PABK. 

Syl.  1   (IX,  5B2).     Grants  to  corporations  not  implied. 

Approved  in  Blair  v.  Chicago,  201  U.  8.  472,  50  L.  831,  26  Sup.  Ct. 
427,  construing  terms  of  Chieago  street  railway  franchise;  Knozville 
Water  Co.  v.  Enoxville,  200  U.  8.  36,  SO  L.  359,  26  Sup.  Ct.  224, 
municipal  grant  of  waterworks  franchise  does  not  impliedly  devest 
city  of  power  to  construct  own  waterworks  system;  ClcTelaud  Electric 
By.  Co.  V.  Cleveland,  137  Fed.  123,  determining  time  of  termination' 
of  franchise  where  company  operating  car  tines  on  various  streets 
under  franchises  expiring  at  different  times  accepted  ordinance  au- 
thorizing substitution  of  electric  power  for  horses  on  certain  line; 
Storj  T.  Woolverton,  31  Uont.  355,  78  Pac  500,  act  of  Congress  of 
1891  granting  to  Montana  one  section  of  land  of  former  military  rss- 
srvation,  to  be  selected  so  as  to  embrace  ImprovementB  tberean,  did 
not  grant  right  to  use  of  water  of  stream  from  which  government 
had  taken  water  by  means  of  ditch  across  other  lands. 

Syl.  4  (IX,  S94).     Nuisance — Prescription. 

Approved  in  Dobbins  ▼.  Los  Angeles,  19S  U.  8.  239,  40  I/.  176,  25 
8ap.  Ct.  18,  holding  void  ordinance  narrowing  limits  for  gasworks  so 
U  to  include  property  on  which  works  being  erected  in  compliance 
with  existing  ordinane*  where  change  not  demanded  by  public  wel- 


sdbvGoOglc 


•7  U.  &  «sr-e»T  NoU*  on  n.  B.  SteporU.  8M 

tmn;  OIu^oh  Beflning  Co.  ▼.  Chicago,  136  Fed.  BIT,  upboldiog  or- 
dlnanco  deelariog  emiaiioB  of  deiwe  itnoke  a  Buisanee  and  piohibitinf 
cmiaiiOD  foi  more  than  throe  minotM, 

S7L  S  (IX,  S94).    Beope  of  police  power. 

Approved  in  State  v.  Tower,  ISO  Uo.  98,  U  8.  W.  IS,  fiS  L.  B.  A. 
408,  apholdiog  Lawa  of  IMI,  p.  73,  nuking  emission  of  dense  Bmoke  in 
eitiei  of  certain  population  a  nuisance;  Wallace  t.  Mayor  of  Beno, 
S7  Not.  81,  73  Fae.  S30,  63  L.  B.  A.  337,  nnder  Bcno  incorporation  act, 
eitj'  hoard  may  revoke  liquor  UeenM  without  notice;  Houston  etc 
By.  Co.  r.  Dallas,  »S  Tex.  IIG,  M  8.  W.  053,  opholdiog  Dallas  or- 
dinanee  requiring  railioada  at  own  ezpenaa  to  redoea  traeka  at  eross- 
Inga  to  grade. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Boyee,  £7  Ner.  3M, 
T5  Fae.  10,  65  L.  B.  A.  i1,  majority  opholding  act  of  1903,  providing 
•ight-bour  day  tor  workmen  in  mines,  smelters  and  ore-miUa, 

8yL  6  (IX,  505).    Police  power — Begnlation  of  buiinesa. 

Approved  in  Grainger  ▼.  Donglaa  Park  Jockey  Club,  148  Fed.  G81, 
62!,  523,  526,  upholding  Ky.  Act  of  IBOS,  creating  stato  racing  com- 
mission, regulating  running  horseraces  and  exempting  from  its  pro- 
visions trotting  races  and  races  conducted  by  fair  associations. 

87  IT.  a.  687-693,  24  L.  1008,  ICATTINQLT  V.  DISTBICT  OF  COL- 
UMBIA. 

Byl.  1  (IZ,  C96}.    Legislation  for  District  of  Columbia. 

Approved  in  Binns  v.  United  Btatei,  194  U.  8.  492,  48  L.  I06S,  M 
8np.  Ct.  816,  license  fees  imposed  by  Alaska  Pen.  Code,  {  460,  ara 
local  taxes  and  not  excises,  and  need  not  be  uniform. 

Syl.  2  (IZ,  596).    Front  foot  aasMsmanta  for  improvement!. 

Approved  in  Louisville  eto.  B.  B.  Co.  v.  Barber  Asphalt  Pav.  Co., 
1B7  U.  B.  434,  49  L.  822,  25  8np.  Ct.  406,  fact  that  lot  abutting  on 
atieet  improvement  used  only  for  railway  right  of  way  does  sot 
Invalidate  assessment  levied  under  area  mie;  McMillan  v.  Butte,  30 
Mont.  226,  70  Pac.  204,  upholding  Ssbb.  Laws  18S7,  p.  £19,  %  30, 
making  street  improvements  payable  by  district  according  to  area. 

Syl.  3  (IZ,  SB6).    Validation  of  erroneous  assessment. 

Approved  in  Duniway  v.  Portland,  47  Or.  Ill,  81,  Pac.  948,  constm- 
ing  Portland  Charter,  g  400,  authorizing  reassessment  for  local  im- 
provements in  cue  of  invalidity  of  original  assessment. 

97  U.  S.  693-697,  24  L.  1101,  BUCE  v.  BOCK  ISLAND. 
8yL  I  (IZ,  596).    Testimony  given  at  former  trial. 
Approved  in  State  v.  Harmon,  70  Ean.  479,  78  Pac.  806,  admitting 
aubstance  of  testimonf  of  absent  witness  given  at  pielinunary  exam- 
ination by  one  who  heard  tostimonjr. 
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87I.  2  (IX,  596).     Notea  of  testimonjr  kt  foimcr  trioL 

Approved  in  Toledo  Traetion  Co.  t.  C&meTon,  137  Fed.  61,  69  C.  C. 
A.  28,  in  action  for  pereonal  injuries,  testimony  of  witness  ftt  former 
tri^  is  sdmisflible  where  witness  is  outside  of  district  and  ovei  on* 
hundred  miles  from  place  of  trial. 

8yL  5  {IX,  597).    Breach  of  condition  subseqnent — Beverter. 

Approved  In  Basaels  t.  Sowe,  145  Fed.  301,  where  deed  to  railroad 
was  subject,  to  completion  of  road  in  three  yean  or  lauds  would 
revert,  execution  of  another  deed  to  third  person 'by  grantors  of 
former  deed  is  not  forfeiture  of  first  grant  tor  breach  of  condition; 
Catron  v.  Laughlin,  11  N.  U.  635,  72  Pae.  33,  where  Congress  confirmed 
Mexican  grant  to  such  of  grantees  as  had  not  forfeited  rights  hy 
noncompliance  with  conditions,  forfeitnre  can  only  be  shown  by  proof 
of  denonneement  and  official  action  thereon  under  former  governmenL 

Syl.  0  (IX,  597).    Who  enforces  condition  subsequent. 

Approved  in  Wilmore  Coal  Co.  v.  Brown,  117  Fed.  93S,  where  con- 
dition subsequent  in  deed  of  mineral  under  certain  land  provides  that 
it  shall  be  void  if  railroad  not  built  in  certain  plaee  in  five  yean, 
and  grantor  gives  second  deed  to  another,  who  takes  possession,  title 
of  first  grantee  vested  in  grantor  for  benefit  of  second  grantee;  Helms 
T.  Helms,  137  N.  C.  £09,  49  S.  E.  Ill,  possibility  of  reverter  under 
condition  subsequent  in  deed  is  not  assignable. 

ByL  7  (IX,  597).    Breach  of  condition  sabseqaent— Re-entry. 

Approved  in  Lewiston  Water  etc.  Co.  v.  Brown,  48  Wash.  558,  85 
Fac  46,  under  Bal.  Code,  g  5500,  grantor  in  deed  may  recover  pos- 
session for  breach  of  condition  subsequent  without  demand  prior  to 

97  U.  8.  697-712,  24  L.  1091,  MEMPHIS  4  C.  E.  B.  CO.  v.  OAINES. 

ByL  1  (IX,  S97).    Taxation — Exemption  of  capital  stock. 

Approved  in  Powers  t.  Detroit  etc.  By.  Co.,  201  C  S.  560,  SO  L, 
866,  26  Sup.  Ct.  556,  Mich,  Laws  1855,  p.  SOS,  §  9,  providing  railroad 
shall  pay  annnal  tax  of  percentage  of  capital  stock  in  lien  of  other 
taxes,  created  contract;  First  National  Bank  v,  Douglas,  124  Wis. 
21,  102  N.  W.  317,  real  estate  belonging  to  national  bank,  acquired 
with  and  constituting  part  of  its  capital  is  exempt  from  taxation. 
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flS  n.  B.  1-19,  25  L,  60,  PALMES  t.  LOW. 

8^1-  S  (12.  OW).    8a&  FraneUeo  pneblo  landi. 

ApproTcd  in  Catron  v.  Laaghlin,  11  N.  M.  eZS,  72  Pm.  BO,  witen 
Hew  U«xico  anrTefor  gener&l  deeland  Mexic&n  grant  valid  and 
recommended  its  eonfirmntlou,  eongreHU»nftl  confirmation  ii  adjodi- 
«ation  of  perfect  title, 

8jL  7  (IX,  5S9).    Confirming  pneblo  land  titlea. 

Approved  in  Catron  t.  Langtdin,  11  N.  H.  632,  72  Pae.  32,  vbere 
New  Uexieo  gnrvejor  general  declared  Uexican  grant  valid  and 
recommended  ita  eonfirmation,  eoDgreaaional  confirmation  i*  adjudiem- 
tion  of  perfect  title. 

98  U.  8.  20-81,  2S  L.  43,  QLENNY  v.  LANGDOH. 

87I.  1  (EC,  600).    Bankroptcf — Becoverj  of  fraudulent  transfer. 

Approved  in  Uitehell  v.  Mitchell,  147  Fed.  266,  bankruptcy  truitea 
m&y  ane  to  recover  poBaegaioii  of  propertj  fraadnleutl^  conveyed 
within  four  months  of  bankruptcy,  though  judgment  erediton  could 
maintain  creditor'*  bill;  Northwestern  etc.  Ina.  Co.  v.  Kidder,  16S 
Ind.  301,  70  N.  E.  4S2,  66  L.  B.  A.  89,  where,  after  inaured  gave  check 
to  beneficiary  in  payment  of  life  policy,  creditors  of  insolvent  cor- 
poration demanded  atoppage  of  payment  on  ground  that  insured  had 
paid  premiuma  with  corporation's  asaeta,  inaurer  could  not  compel 
them  to  interplead  aa  to  rights  to  proceeds;  Anuis  v.  Butterfield,  99 
Me.  1S7,  5S  Atl.  900,  pnTchaser  of  property  which  baukruptej  tmstee 
eold  cannot  aue  to  aet  aaide  frandnleot  transfer  of  such  property  made 
by  bankrupt;  Moore  etc.  Mfg.  Co.  r.  Billings,  46  Or.  404,  80  Pae. 
424,  under  Bankr.  Aet,  |  70,  trustee  alone,  to  exeluaion  of  cieditors 
having  no  apecial  lien,  can  maintain  creditor's  bill  to  set  aside  bank- 
rupt's fraudulent  transfer. 

98  U.  8.  31-50,  25  L.  68,  BATES  v.  COE, 

Syl.  1  (IX,  601).  Presumption  as  to  time  of  invention. 
Approved  in  Los  Angeles  Art  Organ  Co.  v.  Aeolian  Co.,  143  Fed. 
884,  construing  Tremaine  t  Pain  patent  No.  552,796,  for  mechanical 
instrument  nsing  perforated  music  sheets  and  holding  it  infringed 
by  device  of  Fleming  patent  No.  65S,442;  Johnson  v.  Foos  Mfg.  Co., 
141  Fed.  82,  holding  Johnson  patent  No.  506,268,  for  process  and 
■aachiae  for  separating  eotton-seed  and  hulls  from  fiber,  not  antici- 
ISM] 
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psted;  Bek  v.  Ents,  138  Fed.  704,  holding  Eofc  p&teiK  No.  S23,11I, 
for  knitting-machine,  not  •ntieipated. 

8jrl.  0  (IZ,  002).    Patent*— Prior  pabUc  nae. 

ApproTed  in  Londen  Uach.  Co.  r.  Janeaville  etc.  Tool  Co.,  141  Fed. 
S78,  97Q,  opholding  Louden  patent  No.  444,546,  for  ha^  aling;  Spear 
T.  Keystone  Lnntem  Co.,  131  Fed.  861,  holding  Spear  patent  No. 
413,464,  tor  inipioTement  in  lantemi,  valid  and  not  abandoned  bj 
taking  out  patent  No.  399,944, 

SyL  8  (IZ,  602).    Seerecr  doe*  not  forfeit  inreotion. 

Approved  in  Eck  t,  Kata,  13S  Fed.  777,  holding  ovet  three  7ean' 
delay  in  developing  invention  not  abandonment. 

98  n.  8.  56-61,  S5  L.  91,  PETEB8  v.  BOWUAN. 

BjL  S    (IX,  604).    Vendor**  lien— Adverse  tiUe. 

Approved  in  Tineley  v.  Atlantic  Uinet  Co.,  80  Colo.  App.  6S,  TV 
Pae.  13,  where  on  forecloanre  one  made  defendant  nnder  allegatioi. 
that  he  held  intereat  snbaeqaent  and  aubjeet  to  mortgage,  disclaimed, 
«laiiiung  under  paramount  tax  lien,  he  cannot  be  compelled  to  litigata 
title  in  eneh  action;  Towneend  T.  Ereigh,  133  Hich.  246,  94  N.  W. 
733,  grantee  who  hae  given  back  poreheie  money  morgtage  ie  estopped 
from  diapnting  grantor '■  title  for  purpose  of  defeating  payment  of 
nortgago. 

(IZ,  604.)  Miscellaneoua.  Cited  in  Boatmen'i  Bank  ▼.  Fritzleii, 
135  Fed.  660,  68  C.  C.  A.  888,  holder  of  aenioi  mortgage  it  not  neeea- 
•ary  party  to  foreclosure  of  jnnior  mortgage. 

98  V.  a  61-71,  85  L.  93,  UNITED  STATES  v.  THEOCKMOETON. 

Syl.  1  (IZ,  604).    Limitations  against  government. 

Approved  in  Lynch  T.  United  States,  13  Okl.  145,  73  Pae.  1096, 
-where  one  has  made  homestead  entry  and  made  final  proof  and  paid 
price  and  obtained  patent.  United  States  cannot  sue  to  annul  patent 
for  perjury  of  patentee  in  obtaining  patent.  See  101  Am.  SL  Bep. 
170,  note. 

Syl.  8  (IZ,  605).    Equity — Setting  aside  judgment  for  fraud. 

Approved  in  Bailey  v.  WUIeford,  136  Fed.  384,  69  C.  C.  A.  386, 
where  nonresident  defendant  in  state  court  appealed  to  state  supreme 
court  and  lost,  and  thereafter  sued  to  set  aside  judgment  on  ground 
«f  its  procurement  by  fraud,  aud  pTeliminery  injunction  refuBed,  fed- 
eral court  refused  to  restrain  collection  of  judgment  on  same  ground 
supported  by  same  affidavits;  Le  Uarcbel  v.  Teegerden,  133  Fed.  887, 
«ne  attacking  patent  for  mistake  of  fact  must  plead  evidence  before 
department  from  which  mistake  resulted,  particular  mistake  and  bow 
it  occurred;  Nelson  v.  Meehan,  8  Alaska,  493,  vacating  judgment  ob- 
tained by  fraud  and  perjury;  Wabash  B.  B.  Co.  v.  Uirrielees,  182 
Ho.  142,  81  B.  W.  442,  petition  to  set  aside  judgment  procured  bj 
07 
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perjury  mast  ghow  dillgenee  in  preparing  to  meet  false  tettimon^  or 
that  paitf  prevented  from  exercising  diligence  b^  fraud  of  snecesaful 
party;  Elabunde  t.  Bjron-Beed  Co.,  6S  Neb.  137,  98  N.  W.  180,  grant- 
ing new  trial  wbere  illiterate  defendant  in  foreeloBure  Buit  who  had 
equitable  Intereat  in  land  defrauded  by  plaintiff's  attorney  who  drew 
hii  anBwer;  Keith  t.  Alger,  114  Tenn.  22,  24,  E6,  85  8.  W.  76,  77, 
where  vendee  obtained  decree  setting  aaide  sale  for  fraud  and  under 
decree  land  sold  «■  that  of  vendor's  estate,  and  heirs  sned  to  set 
aside  decrea  because  vendee  pending  former  action  sold  land,  but  con- 
cealed conveyance,  petition  dismissed;  Farmers'  etc.  Warehouse  Co. 
V.  Pridemore,  55  W.  Va.  463,  465,  47  8.  E.  263,  264,  refusing  to  restrain 
jndgment  where  complainant  alleges  that  he  can  prove  matter  of  ds- 
feme  which  he  could  not  prove  at  trial,  but  does  not  give  reaoon 
founded  in  fraud  ot  mistake  aa  canse  of  failure. 

SyL  4  (IZ,  607).     Setting  judgment  aside  for  fraud. 

Approved  in  Estea  v.  Timmone,  12  Okl.  542,  73  Fac.  305,  following 
rule;  Hartei  v.  Shull,  17  Colo.  App.  167,  67  Psi:.  913,  in  action  on 
^dgment  It  Is  no  defense  that  Judgment  was  procured  by  collusion 
of  plaintiff  with  defendant's  attorney;  Tucker  v.  Stewart,  121  Iowa, 
716,  97  N.  W.  149,  upholding  equity  jariadiction  of  suit  to  set  aside 
order  discharging  administrator  for  errors  in  final  settlement;  Greham 
T.  Loh,  32  Ind.  App.  188,  69  N.  E.  476,  In  action  to  vacate  judgment, 
ktRher  averment  that  plaintiff's  name  forged  to  note  on  whieh  jndg- 
BM.*.*  tendered  nor  long  delay  in  enforcing  judgment  are  equivalent 
ta  eharge  of  fraud  in  procuring  jurisdiction;  Eeyes  v.  Brackett,  187 
Haas.  308,  72  N.  E.  9S7,  where  owner  of  property  charged  with 
mechanic's  lien  fraudulently  conveyed  it  and  procored  grantee  to 
give  bond  with  two  Irresponsible  sureties  to  dissolve  lien,  lienor  could 
cancel  bond  and  restrain  grantee  from  claiming  rights  thereunder; 
Fitzpatrick  V.  Stevens,  114  Mo.  App.  602,  89  B.  W.  899,  where  holder 
of  note  which  was  paid  presented  it  to  maker's  estate  with  falae 
affidavit  that  whole  thereof  was  due,  and  court  allowed  same,  ad- 
ministrator having  no  knowledge  of  payment  could  thereafter  sue  to 
set  aside  judgment;  Thornton  v.  Feery,  7  Okl.  450,  H  Pac.  652,  re- 
fusing to  set  aside  entry  on  allegations  of  perjury  on  contest  In  land 
office;  Cummings  v.  UcDermid,  4  OkL  277,  44  Pae.  277,  allegations 
that  defendant,  through  false  repreEentations  and  perjury,  procured 
deed  are  insufficient  to  review  award  of  townsite  trustees;  Keith  t. 
Alger,  114  Tenn.  26,  85  8.  W.  77,  where  vendee  obtained  decree  set- 
ting aside  sale  for  fraud,  and  under  decree  land  sold  as  that  of 
vendor's  estate,  petition  by  heirs  to  set  aside  decree  because  pending 
farmer  action  vendee  sold  land  and  concealed  conveyance  dismissed; 
dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S.  627,  SO  L.  893, 
26  Sup.  Ct.  525,  majority  holding  mere  domicile  within  state  of  one 
spouae  does  not  give  state  court's  jurisdiction  to  grant  divorce  en- 
forceable in  other  states  against  nonresident  nonappearing  defendant 
■erved  by  publication. 
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Syl  S  (IX,  608).    Frftnd— lAnd  commiuioner'i  decuioD. 

Approved  in  Estea  v.  Timmont,  199  U.  8.  390,  SO  L.  244,  2S  Snp. 
Ct.  8S,  p«rjnT7  on  hearing  before  Land  DepaTtment  on  hearing  of 
contest  aver  homestead  entiy  is  not  ground  for  eqnitable  relief 
against  decision  of  department;  Cagle  v.  Dnuham,  14  Okl.  eiS,  S23, 
624,  78  Pac.  562,  566,  refuaing  to  set  uide  Land  Department  dedaion  on 
allegation  that  perjury  vaa  eominitted  on  trial  before  department, 

Sjl.  6  (IX,  609).    Who  snes  to  set  aside  patent. 

Approved  in  Henry  v.  State,  ST  Mils.  81,  3B,  39  So.  862,  864,  gov- 
ernor  cannot  sue  in  name  of  state. 

Distinguished  in  dissenting  opinion  in  Henry  r.  State,  87  Uisa.  108, 
80  Bo.  887,  majority  holding  governor  cannot  sne  in  name  of  state. 

98  n.  8.  75-79,  25  L.  H,  OABBATT  v.  SIEBEBT. 

Byl.  1  (IX,  609).    When  patent  infringed. 

DistiDgQiBhed  in  Bnston  Pneumatic  Fawer  Co.  v.  Eureka  Patents 
Co.,  139  Fed.  31,  under  Bev.  St.,  }  4918,  eoart  unnot  declare  later 
patent  void  for  want  of  patentability. 

98  v.  8.  79-85,  85  L.  66,  IVIN80N  v.  HUTTON. 

Syl.  1  (IX,  609).    Beformation  of  inatmmenti — Mistake. 

Approved  in  Lefler  t.  New  York  Life  Ins.  Co.,  143  Fed.  817,  reftwV;" 
parol  evidenea  to  eontradiet  provision  of  premiom  note  relating  to  gr?*~ 

98  U.  a  85-98,  25  L.  63,  BNELL  v.  INSUEANCE  CO. 

Syl.  1  (IX,  610).     InHuranee — Beforming  policy. 

Approved  in  American  Cereal  Co.  t.  Western  Aisnr.  Co.,  148  Fed. 
79,  where  policy  provided  that  it  insured  A  against  loss  on  described 
property,  loss  payable  to  B  as  his  interest  may  appear,  A  was  is- 
anred;  Phoenix  Assurance  Co.  v.  Boyette,  77  Ark.  49,  90  S.  W.  280, 
reforming  policy  where  parties  intended  policy  should  cover  only  pari 
of  cotton  in  warehonse  and  insured  relied  on  assuntnee  of  insurance 
agent  that  this  was  effect  of  policy;  Phoenix  Ins.  Co.  v.  State,  TS  Ark. 
182,  88  S.  W.  918,  reforming  insurance  policy  for  mistake  as  to  name 
of  insured  and  location  of  subject  matter  of  risk;  Marshall  v.  Homier, 
13  OU.  2T5,  74  Pac.  371,  upholding  action  by  grantor  to  reform  deed 
to  realty  where  by  agreement  growing  crops  reserved  and  reservation 
left  out  of  deed  by  mutual  mistake. 

Syl.  2  (IX,  611).    Beformation  of  instruments — Mistake  of  law. 

Approved  in  Oreer  Co.  T.  Texas,  197  U.  8.  241,  49  L.  738,  25  Sup. 
Ct.  4S7,  legal  title  to  Texas  lands  patented  to  Qeer  county  under 
supposition  that  county  belonged  to  Texas  does  not  pass  to  Qeer 
county,  Oklahoma;  Uteimehle  v.  Norment,  197  U.  8.  56,  49  L.  662, 
25  Sup.  Ct.  291,  ignorance  of  rule  that  one  taking  benefit  of  will  In 
bis  favor  cannot  attack  its  validity  does  not  prevent  its  appllcatioBj 
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Garrell  v.  HcMurra^,  136  Fed.  689,  where  parties  entered  into  parol 
agreement  for  exchange  of  plaintiff's  land  tot  defendant's  store, 
plaintiff  to  retain  poBsesEion  of  farm  and  collect  rent  for  ensaing  year, 
and  bf  mistake  of  scriveiieT  deed  and  eontraot  faUed  to  make  res- 
ervation, deed  reformsble. 

98  U.  8.  118-132,  23  L.  §6,  WIBTH  v.  BBAN80N. 

Syl.  1  (IZ,  612).     Becond  location  when  first  nnvaeated. 

Approved  in  Metz  v.  Wright,  116  Mo.  App.  647,  92  8.  W.  1129, 
absence  of  patent  does  not  vitiate  title  where  land  dnly  entered  anil 
entryman  has  complied  with  all  essentials  necessary  to  entitle  him  to 
patent, 

87I.  2  (IX,  614).     Equitable  owner  of  lands. 

Approved  in  Waldron  v.  United  States,  143  Fed.  418,  where  Sioux 
woman  filed  selection  of  reservation  lands,  bat  claim  rejected  on 
groand  that  she  was  not  Indian,  and  patent  issued  to  later  settler, 
former  entitled  to  cancellation  of  latter's  patent;  Tegarden  v.  lie 
Marebel,  129  Fed.  4B0,  state  statnte  giving  ejectment  defendant  light 
to  recover  for  improvements  does  not  apply  where  plaintiff  claims 
under  patent  issued  after  improvements  made;  Blumer  v.  Iowa  B.  R. 
Land  Co.,  129  Iowa,  38,  lOS  N.  W.  344,  as  against  railroad  entitled  to 
public  land  under  grant,  limitations  run  in  favor  of  occupant  under 
timber  culture  act  from  time  he  takes  possession  under  receiver's 
receipt;  United  States  v.  Detroit  Timber  etc  Co.,  200  U.  8.  339,  50 
L.  506,  26  Sup.  Ct.  282,  arguendo. 

98  U.  8.  123-125,  25  L.  75,  NATIONAL  BANE  OF  ST.  LOOTS  v. 
GBAND  LODGE  OF  MASONS. 

Syl.  1  {IX,  fll4).    Suit  bj  beneficiary  of  eontraet. 

Approved  in  Quigley  v.  Spencer  Stone  Co.,  143  Fed.  90,  where  com- 
plainants contracting  to  fnrnisb  stone  in  daily  installments  assigned 
same  to  one  defendant,  who  assigned  his  contract  to  eodefendaut,  who 
assumed  all  obligations,  on  first  defendant's  insolvency,  complainant 
could  sue  both  defendants  in  equity  for  breach  of  contract;  First  Nat. 
Bank  v.  Fish,  2  Alaska,  347,  349,  where  A  purchased  goods  and  gave 
note  therefor,  and  goods  sold  to  B,  who  agreed  with  A  to  pay  note, 
B  liable  to  holder  of  note. 

Distinguished  in  Hawkins  v.  Central  By.  Co.,  110  Qa.  165,  46  8.  E. 
85,  where  one  railroad  sold  all  property  to  another,  who  agreed  to 
pay  former's  current  liabilities,  latter  not  liable  to  luit  tor  personal 
injuries  inflicted  prior  to  sale. 

Syl.  4  (IX,  615).    Corporation  assuming  another's  debt. 

Approved  in  Bort  v,  MeCutehen,  147  Fed.  630,  where  depotitory 
for  funds  of  corporation  executed  bond  to  president  and  corporation 
jointly  and  severally,  president  could  not  sue  on  bond  after  ceasing 
to  be  such;  Hardison  v.  Teaman,  116  Tenn.  654,  91  &  W.  1114,  nndet 
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bond  of  eontraetor  for  erection  of  eouithouBe  providing  tliBt  Buret; 
only  liable  to  owner,  mKCerialmao  cannot  Bne  thereon. 

98  n.  8.  115-169,  2S  L.  2i4,  REYNOLDS  t.  UNITED  STATES. 

Syl.  1  (IX,  618).     Indictment  according  to  territorial  lawa. 

Approved  in  Cochran  v.  United  States,  147  Fed.  207,  on  trial  in 
Oklahoma  court  of  indictment  for  federal  affenae,  queationg  relating 
to  severance  and  peremptory  challenges  are  determined  by  territorial 
laws;  Welty  v.  United  States,  14  Old.  13,  76  Pac.  123,  in  prosecntioD 
in  territorial  conrt  for  federal  offense,  defendant  need  not  be  lerved 
with  list  of  jury  before  trial  as  provided  by  federal  law;  Ex  parte 
Mnrphy,  1  Okl.  290,  29  Pac.  6S3,  allowing  bail  pending  appeal  in 
etimtnal  case  on  federal  dde  of  territorial  eonrt  as  provided  by 
territorial  atatnte. 

8yl.  S  {IX,  619),     Jury  trial— Sixth  amendment. 

Approved  in  Basnasaen  v.  United  States,  197  U.  8.  526,  49  Ii.  S6S, 
25  Sap.  Ct  S14,  holding  void  31  Stat.  358,  S  171,  providing  for  jnry 
of  HX  in  misdemeanor  trials  in  Alaska;  Qneenaa  v.  Territory,  11  Okl. 
266,  71  Pac  219,  61  L.  B.  A.  324,  disqualification  of  juror  in  criminal 
cue  known  during  progreaa  of  trial  ia  waived  by  falling  \o  raisa 
objection  till  after  verdict. 

Syl.  4  (IX,  620).    Competency  of  jnron — Beview. 

Approved  in  Jacobeon  t.  MaasaebnaetU,  197  U.  B.  23,  49  L.  648, 
25  Sop.  Ct.  358,  scope  and  meaning  of  state  vaccination  statnte  aa 
indicated  by  exelnsion  of  evidence  on  grodnd  of  immateriality  are 
eonelnsive  on  federal  eonrt  in  determining  validity  of  statute;  Jarvis 
V.  State,  138  Ala.  36,  84  So.  1031,  applying  mie  in  murder  coie; 
Brady  y.  Territory,  T  Aria,  10,  60  Pac.  700,  upholding  refusal  of  chal- 
lenge for  actual  bisa  where  jnror  bad  formed  opinion  from  talking 
with  others  and  from  hearing  part  of  former  trial;  Bums  v.  Dunham- 
Carrigan  etc.  Co.,  148  Cat.  211,  82  Pac  960,  refusing  to  reverae  for 
refiisot  of  challenge  to  juror  who  made  conflicting  statements  on  voir 
dire;  Graybill  v.  De  Young,  140  Cal.  423,  60  Pac.  619,  holding  news- 
paper man  not  Incompetent  juror  in  libel  eaae  where  be  would  try 
case  on  evidence  and  law  though  be  thought  libel  actions  speculative; 
Williams  V.  Supreme  Court  of  Honor,  221  Dl.  168,  77  N.  E.  S43, 
jnror  forming  opinion  from  reading  papers  which  it  wonld  take 
evidence  to  remove,  bat  who  would  be  governed  by  law  and  evidenee, 
not  disqualifled;  Huntley  v.  Territory,  7  Okl.  68,  54  Pac.  316,  upholding 
denial  of  challenge  for  bias  where  juror  formed  opinion  from  street 
rumor,  but  could  try  cose  fairly  on  law  and  evidence;  Eeffer  v. 
State,  12  Wyo.  65,  73  Pac.  559,  where  in  murder  case  only  iasne  was 
aa  to  defendant  '■  aanity  at  time  of  killing,  juror  stating  he  had  formed 
opinion  from  speaking  with  others,  which  it  would  take  evidence  to 
remove,  not  disqualifled;  dissenting  opinion  in  People  v.  Mol,  137 
Uicb.  706,  100  If.  W,  91S,  majority  holding  where  several  defendant! 
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eharg;ed  with  bribery  ariaiog  out  of  ume  coaBptrHey,  joroTS  who  act 
in  triai  of  one  conspirator  wers  diMiualified  on  trial  of  othen.  8m 
103  Am.  St.  B«p.  Ml,  Dote. 

87],  7  (IX,  621).    Teatimony  taken  at  (otmer  trial. 

Approved  io  West  t.  lionisiana,  194  U.  S.  265,  48  L.  &70,  24  Sop. 
Ct.  6S0,  admitting  teatimony  taken  at  preliminarT'  examination  on 
proof  of  nonresidenee,  permanent  abaenee  and  inabflitj'  to  procnre 
attendance  of  witneaa;  United  States  t.  Greene,  146  Fed.  801,  nen- 
ographic  report  of  teatimonj  of  witness  on  issue  of  probable  eanio 
taken  before  commissioner  on  proceeding  for  removal  of  defendant 
to  another  federal  district  for  trial  ia  admissible  on  trial  where  wit- 
neaa U  dead;  Peraons  t.  Smith,  12  N.  D.  417,  07  N.  W,  5SS,  admitting 
testimoDf  given  at  former  trial  in  federal  court  between  same  par- 
ties involving  same  iasues,  where  witness  dead. 

87I.  9  (IX,  621).    Beligions  belief  no  defense  to  crime. 

Approved  in  State  v.  Chenoweth,  163  Ind.  09,  71  N.  E.  109,  belief  in 
Divine  Healing  is  no  defense  to  proaecntion  for  involnntaTj  man- 
alanghter  caused  bj  failure  to  provide  medical  attendance  for  child; 
United  States  v.  Griego,  11  N.  i£.  3B0,  72  Pac  21,  indietment  for 
adultery  under  federal  statnte  is  auffleient  where  it  charges  married 
man  with  committing  adnlterjr  by  having  "nnlawfol  interconrae." 

(IX,  618.)  Hiscellaneona.  Cited  in  State  v,  Uarble,  72  Ohio  8L 
32,  lOS  Am.  St.  Bep.  S70,  73  N.  E.  1066,  70  L.  B.  A.  83S,  upholding 
medical  atatnte  in  so  far  as  it  regulates  ChristlaD  Science;  Fuller  * 
FuUer  Co.  v.  Johnson,  8  OkL  BOS,  58  Pac.  747,  United  States  court  of 
Indian  Territory  ia  not  United  Btatea  court  within  Okl.  BL  1890,  p. 
030,  i  2. 

08  U.  8.  176-170,  25  L.  238,  OBVIS  v.  POWELL. 

\     Syl.  8  (IX,  624).    Foreelosnre  decree — Time  to  redeem. 

I  Approved  in  Connty  of  Logan  v.  MeEinley  etc.  Trust  Co.,  70  Neb. 
414,  101  N.  W.  993,  absolute  order  of  eonflnnatlon  of  sale  made  pur- 
suant to  decree  of  sale  for  taxea  which  deprives  debtor  of  atatntory 
right  of  redemption  Is  erroneous. 

98  U.  8.  179-186,  25  L.  119,  McElNIOHT  v.  UNITED  STATSa 
j     Syl.  1  (IX,  624).    Asrignment  of  government  contractor'!  claim. 

Approved  in  Henningsen  v.  United  States  etc.  Guaranty  Co.,  143 
Fed.  813,  assignment  by  public  contractor  of  claim  against  United 
States  for  money  under  building  contract  is  void  as  agaiaat  govern- 
ment, surety  and  laborers  and  materialmen. 

08  U.  B.  187-202,  26  L.  116,  8TBWABT  v.  8ONNEB0EN. 

87I.  8  (IX,  025).    Malicious  prosecution— Probable  cause. 

Approved  in  Moore  v.  Bank,  140  N.  C.  30O,  S2  8.  E,  M9,  holding 
facts  did  not  show  want  «f  probable  cause  for  attadnent;  Cooper  v. 
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Flemming,  114  Tenn.  58,  84  S.  W.  804,  inUmctioii  that  whetber  opinioiL 
of  attorney  general  on  wbieb  prosecution  based  waa  jaetified  b^ 
•tatiit«  was  to  b«  deterniined  bj  court  ia  erroneons. 

8yl.  B  (IX,  6ST).    Ualicious  proaeentioii  of  bankraptej  proceeding*. 

Approved  in  Wilkinson  t.  Qoodfellow  ete.  Sboe  Co.,  141  Fed.  21S, 
220,  action  for  malieiona  proaeeution  liea  for  institution  of  bank- 
ruptcy proceedings  without  probable  eauae  and  with  malice,  though 
anaceompanied  hj  seimre  of  property, 

8yl.  9  (IX,  627).    Malicious  prosecution— Legal  advice. 

Approved  in  Cooper  v.  FlemmtDg,  114  Tenn.  19,  S4  8.  W.  803,  fol- 
lowing rale;  United  States  v.  Praeger,  149  Fed.  184,  refusal  of  civilian 
iritneoa  to  answer  questions  before  cooTt-martiBl  on  advice  of  counsel 
that  answers  might  subject  him  to  prosecution  for  libel  is  defense  to 
prosecution  under  Comp.  St.  1901,  p.  SSS;  Adkin  t.  PiUen,  136  Mich. 
0S6,  100  N.  W.  178,  where  attorney  who  advised  proaecution  was 
directly  interested  in  controversy  and  defendant  informed  by  other 
•ttorneya  that  facta  insufficient  to  sustain  proiecntiou,  advice  of  first 
attorney  no  defense  to  malicious  prosecution  suit. 

Distinguished  in  Cook  t,  Proskey,  13B  Fed.  276,  proof  that  defendant 
tn  suit  for  malicious  prosecution  before  beginning  prosecution  maid 
disclosure  of  facts  to  magistrate  and  was  advised  to  prosecate  Is  ma 
defense  in  absence  of  showing  that  magistrate  was  attorney. 

98  n.  a  203-217,  25  L  97,  SNYBGB  t.  SICELGS. 

Syl.  1  (IX,  62S).    Appeal  from  general  land  office. 

Diatinguisbed  in  UcDaid  v.  Territory,  1  Okl.  101,  30  Pae.  441, 
under  26  V.  S.  Stat.  109,  relating  to  townsite  lots,  after  patent  issued 
to  townaite  trustees,  no  appeal  lies  to  general  land  office  or  Secretary 
of  Interior. 

(IX,  628.)  Miaeellaneona.  Cited  in  Territory  t.  Delinquent  Tax- 
payers, 12  N.  M.  65,  73  Pae.  622,  titles  complet«  under  Mexican  law 
were  perfect  after  cession  and  required  no  eonflrmation. 

«8  V.  8.  218-224,  E5  I*  103,  BLCOX  v.  HILL. 

Syl.  1  (DC,  628).    Innkeepers — Safe  provided  for  valnable& 

See  09  Am.  St.  Bep.  692,  note. 
S8  n.  B.  225-239,  25  L.  158,  AIIDBEAE  v.  BEDFIELD. 

SyL  3  (IX,  629).    Statement  of  ofBcials  aa  estoppel 

Approved  in  Monroe  t.  Harrington,  110  Mo.  App.  618,  8S  B.  W.  1005, 
where  indorser  informed  holder  of  note  of  property  of  estata  of  one 
previously  liable  and  asked  him  to  try  to  collect  from  estate,  agreeing 
to  pay  balance  when  estate  settled,  iudoraer  not  estopped  from  pleading 
Umitetiouj  Newell  v.  Clark,  78  N.  H.  291,  61  AtL  flSG,  arguendo. 
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98  U.  8.  240-343  Notes  on  U.  8.  Beporti.  Mi* 

B7I.  4  (IX,  629).    LimitfttioDB — Concealment  of  CHnae  of  sctloa. 

Approved  in  Bankin  t.  Banon,  <I9  Ean.  632,  77  Pac.  S32,  U  eomp- 
troUer  faiU  to  make  accounting  and  determiuq  necessity  for  stock- 
holder's asBessment  within  reasonable  time  after  inaolvencj'  of  national 
bank,  limitations  begin  to  ran  in  favor  of  atoekboldeia, 

98  V.  8.  240-242,  25  L.  105,  EX  PABTE  SCHWAB. 

S7I.  1  (IX,  629),     Mandamus  not  substitnte  for  appeal. 

Approved  in  Hanson  v.  Police  Jnrj,  116  La.  1084,  41  So.  322,  refns- 
ing  mandamus  to  compel  trial  judge  to  enjoin  police  jur;  from  demot' 
ishing  courthouse  and  erecting  new  one. 

98  V.  B.  254-266,  25  I*  47,  BOWEN  ▼.  CHASB. 

87L  2  (IX,  031).    Agreement  that  evidence  did  not  conflict. 

Approved  in  Phenix  Ins.  Oo.  v.  Eerr,  129  Fed.  725,  64  C.  C.  A. 
251,  60  li.  B.  A,  569,  where  at  dose  of  jur;  trial  each  party  requests 
peremptory  instruction,  and  court  grants  one  request,  only  question 
reviewable  Is  sufficiency  of  evidence. 

98  U.  8.  319-331,  2S  L.  139,  BLAKE  t.  HAWKINS. 

S7I,  I  (IX,  633).    Will  construction — Attending  eirenmstancet. 

Approved  in  Anderson  v.  Ueasinger,  146  Fed.  038,  construing  estate 
of  SODS  where  will  provided  that  if  either  at  two  eons  died  without 
lineal  descendants  survivor  shall  take  his  share,  and  if  survivor  so 
dies,  portion  taken  bj  snrvivorsbip  shall  go  to  testator's  brothers 
and  siateta. 

87I.  8  (IX,  033).    WUla— Bzecntion  of  power. 

Approved  in  Walters  v.  Bristol,  77  Ark.  185,  91  8.  W.  806,  wher* 
will  gave  life  tenant  power  to  eonvej',  and  she  conveyed  tor  one-third 
value,  being  joined  by  one  of  remaindermen,  deed  not  pursnant  to 
power;  Lane  v.  Lane's  Adnix.,  4  Fenoe  (Del),  377,  SS  AtL  187, 64  L.  B. 
A.  849,  will  of  testator  domiciled  in  Pennsylvania  disposiDg  of  all  his 
estate  is  not  execution  of  power  of  Delaware  testator  authorising 
former  to  diepoae  of  by  will  the  principal,  income  of  which  given  hiu 
for  life,  though  under  Pennsylvania  law  it  would  be  valid  execution. 

98  U.  S.  334-342,  25  L.  198,  UNITED  8TATBS  T.  BUBUNQTOH 
ETC.  B.  E.  CO. 

8yl.  4  (IX,  635).    8tstntes— Executive  construction. 

Approved  in  State  v.  Northern  Pae.  By.  Co.,  95  Minn.  47,  103  N.  W. 
732,  foreign  railroad  paying  taxes  under  gross  earnings  law,  upon 
which  no  demand  made  for  listing  of  credits,  tax  on  which  not  com- 
muted by  that  law,  is  not  prevented  by  failure  to  list  credits  from 
deducting  debts  from  eiedita. 
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MS  Note*  on  U.  B.  Beporti.  9S  U.  8.  343-308 

87I.  8  (IX,  63S).     Cancellatioa  of  patent! — Innocent  purchasers. 

Approved  in  United  States  v.  Stinson,  197  U.  S.  205,  19  L.  725,  29 
8np.  Ct.  426,  refusing  to  set  aside  patents  fraudulently  acquired  wbere 
fortj  years  elapsed  since  alleged  fraud  and  property  had  passed  to 
receiver  of  patentee;  United  States  v.  Detroit  etc.  Lumber  Co.,  131 
Fed.  677,  title  of  bonA  fide  purchasers  of  equitable  title  evidenced  hy 
receiver's  final  receipts  on  which  patents  subsequentlj'  issue  is  un- 
assailable at  suit  of  United  States  to  avoid  patents  for  fraud  in  pro- 
curement of  pHtents;  Lynch  v.  United  States,  13  Okl.  115,  ISO,  158, 
73  Pac.  1096,  1100,  where  homesteader  made  entry  for  townsite  pur- 
poses and  made  final  proof  and  payments  and  obtained  patents,  United 
States  cannot  annul  patent,  though  patentee  committed  bribery  and 
perjury  in  obtaining  title,  wbere  lota  sold  to  bona  fide  pnrchaseri. 

08  U.  a  343-358,  25  L.  180,  UNITED  STATES  v.  HALL. 

SyL  1  (IX,  636).    Seizure  of  pension  money. 

Approved  in  Uanning  v.  Spry,  121  Iowa,  198,  199,  90  N.  W.  8TS, 
pension  money  paid  to  guardian  of  insane  pensioner  and  by  him 
loaned  is  exempt  from  t 


Byl.  1  (IZ,  636}.     Consolidation  of  railroad8.~BeBerved  power. 

Approved  in  Walsey  v.  Chicago  etc.  By.  Co.,  147  Fed.  614,  wbere 
railroad  which  was  corporation  of  both  Illinois  and  Iowa  united  with 
Iowa  companies  to  form  new  company,  into  which  all  property  con- 
solidated and  merged,  it  was  corporation  of  both  states  for  purposes 
of  federal  jurisdiction;  Bochester  ▼.  Bochester  By.  Co.,  182  N.  T. 
118,  74  N.  E.  959,  70  L.  B.  A.  773,  where  railroad  had  statutory 
exemption  from  cost  of  new  pavements,  auch  exemption  did  not  pass 
to  its  lessee  with  reference  to  streets  in  which  road  built  prior  to 
enactment  of  statute  imposing  on  railroads  cost  of  repaying;  Gladding 
V.  Saint  Matthews  Church,  25  B.  I.  634,  105  Am.  St.  Bep.  904,  S7 
Atl.  863,  65  L.  B.  A.  S2S,  where  testator  bequeathed  property  to  deaf 
mnte  church,  but  before  death  church  consolidated  with  another, 
which  bad  department  doing  same  work  as  old  church,  new  cbnrch  not 
entitled  to  bequest. 

Distinguished  in  Lee  t.  Atlantic  Coast  Line  B.  Co.,  150  Fed.  787, 
788,  eonstming  agreement  between  two  railroads  as  merger  and  not 
consolidation. 

8yL  2  (EE,  637).    Consolidation  of  railroads— Taxation. 

Approved  in  Ban  Antonio  Traction  Co.  t.  Altgelt,  200  U.  8.  309, 
60  L.  494,  EQ  Sup.  Ct.  261,  eontract  exemption  from  rate  regulation 
possessed  by  street  railway  chartered  prior  to  Texas  constitution  of 
1876,  lost  by  acquisition  on  loreelosure  et  its  property  by  new  com- 
pany. 
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n  V.  8.  381-110  Notes  on  U.  S.  Beports.  ffOO 

8S  n.  a  381-396,  2S  L.  22S,  UNITED  STATES  v.  NEW  OBLEANS. 

Syl.  3  (IX,  640).    City's  power  to  borrow  implies  tax. 

Approved  in  Boae  v.  McEie,  145  Fed.  S91,  granting  Qundanoa 
to  compel  levy  of  tax  by  town  to  pay  judgment,  thoogh  authority  to 
tax  la  limited,  where  not  shown  that  anthority  exhausted;  City  Coun- 
cil etc.  of  Denver  v.  Board  Co.  Commra.  Adams  Co.,  38  Colo.  8,  77 
Pae.  860,  holding  Denver  not  prednded  from  levying  tax  in  excess  of 
rate  provided  for  by  Sess.  Laws  1899,  p.  330,  c  133,  to  meet  charge 
imposed  by  act  of  1903,  relating  to  adjostmenta  between  mnnieipalitiei 
created  out  of  Arapahoe  county. 

98  U.  a  398-403,  SS  L.  231,  BALTIMOBE  *  P.  B.  B.  CO.  v.  QBANT. 

S;L  1  (12,  642).    Statutes  authorizing  review— Bep«al. 

Distinguished  in  Sena  v.  United  Statea,  147  Fed.  488,  under  New 
Mexico  Organic  Act,  f  j  7,  10,  where  defendant,  after  conviction  in  dis- 
trict court,  appealed  in  accordance  with  existing  statute,  repeal  of  anch 
statute  without  saving  clause  did  not  deprive  supreme  court  of  juiia- 
diction. 

SyL  2  (IX,  642).    Bepeal  of  law  giving  jurisdiction. 

Approved  in  United  States  v.  Sena,  12  N.  U.  414,  415,  78  Pae.  92, 
repeal  of  Sess.  Laws  1601,  p.  190,  deprived  supreme  court  of  juris- 
diction over  criminal  appeals  not  applied  for  during  term  of  rendition 
of  judgment;  Terry  v.  UeClung,  104  Ya.  601,  52  6.  E.  356,  whera  no 
flual  order  establishing  road  aa  applied  made  at  time  of  paaaage  of 
act  of  1888,  depriving  county  court  of  Highland  eoun^  of  jurisdiction 
in  road  caaes,  proe«edingB  lapsed. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Sena,  12  N. 
M.  417,  418,  78  Pae.  63,  majority  holding  repeal  of  Seas.  Laws  IBOl, 
p.  190,  deprived  supreme  court  of  jurisdiction  over  oriminal  appeals  not 
applied  for  during  term  of  rendition  of  judgment. 


Syl.  6  (IX,  644).    Eminent  domain — Neceasi^  for  appropriation. 

Approved  in  BicUand  School  Tp.  T.  Overmyer,  164  Ind.  386,  73  N.  B. 
813,'  denying  jurisdiction  to  review  aedon  of  trustee  nnder  Bums'  St. 
1901,  S  6000,  providing  for  condemnation  of  land  by  township  for  achool 
purposes  whenever  trustee  deems  necessary;  Lafayette  etc.  By.  Co.  v. 
Butner,  102  Ind.  462,  TO  N.  E.  629,  no  appeal  lies  from  order  of  circuit 
court  denying  application  for  appointment  of  appraisers  in  proceeding 
to  condemn  lauds  for  railroad  right  of  way. 

Distinguished  in  Chicago  etc.  By.  Co.  t.  WilUams,  I4S  Fad.  444,  whera 
local  board  attempta  to  exercise  power  of  eminent  domain  not  eonfanad 
by  legislature  its  action  is  reviewable  by  faderal  eonrt. 
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Mr  Note*  on  V.  &  Beporti.  98  U.  8.  403-419 

87L  7   (IZ,  045).     Eminsnt  domain — Value,  how  detemuDsd. 

Approved  in  Metropolitan  St.  S,j.  Co.  v,  Walsh,  197  Mo.  419,  94  8.  W. 
SeS,  foUowing  rule;  Cit?  of  Beattle  j.  Board  Home  Missions,  138 
Fed.  Sll,  under  Lain  Waah.  1893,  p.  194,  o.  84,  |'lS,  relating  to  eom- 
pensation  for  damagea  from  change  of  grade,  local  or  apeeial  benefits 
that  partiealar  property  derives  by  reaaon  of  improvements  deducted 
from  damages  it  would  sustain;  Callawaj  t.  Hubner,  99  Hd.  535,  66 
AU.  36S,  refusing  to  ratifj  sale  of  trust  propertj;  Conan  v.  Citj  ot 
£17,  91  Minn.  131,  97  N.  W.  739,  in  condemning  piece  of  land  ap- 
propriated from  larger  tract  hj  titj  to  be  need  in  extending  waterworks, 
fact  tbat  valuable  spring  enhancee  market  value  of  propertj  taken  was 
proper  subject  of  inquiry;  Biefamond  etc.  B7.  Co.  v.  Seaboard  etc.  B7. 
Co.,  103  Va.  408,  49  8.  E.  516,  00  condemnation  of  land  for  rftilwaj 
right  of  waj,  fact  that  laad  was  available  for  publis  park  and  owners 
intended  to  improve  it  (or  tbat  purpose  is  future  and  use  it  as  source 
of  roveDue  is  not  element  of  damages;  In  re  Westlake  Avenne,  40  Wash. 
ISl,  82  Fae.  281,  applying  mla  in  estimating  benefits  on  propertj  b7 
reason  of  opening  of  street;  Brown  v.  Weaver  Power  Co.,  140  N.  C. 
342,  343,  62  8.  E.  957,  958,  determining  measure  of  damages  where  land 
imaged  \j  exercise  of  power  ot  eminent  domain  in  erection  o(  dam 
for  generating  water-power;  Norfolk  etc.  Hy.  Co.  v,  Davis,  58  W.  Va.  623, 
424,  52  8.  E.  720,  determining  measure  of  damages  where  developed  gaa 
property  taken  for  railway  right  of  way;  Ouyandot  Valley  By.  Co.  v. 
Buskirk,  57  W.  Va.  425,  430,  110  Am.  St.  Bep.  792,  SO  S.  E.  524,  526, 
determining  market  value  of  land  condemned  for  railroad  right  of  way 
and  station. 

Distinguished  in  Atlantic  etc  B.  B.  Co.  t.  Postal  TeL  Co.,  120  Ga. 
281,  48  8.  E.  20,  determining  measure  of  damages  for  eondemnatian  of 
ikiliosd  right  of  way  by  telegraph  company, 

SyL  8  (IX,  646).    Pedeial  jurisdiction — Condemnation. 

Approved  in  Madisonville  Tiaetton  Co.  t.  Bt.-  Bernard  Min.  Co.,  IM 
V.  8.  247,  248,  260,  49  L.  4SS,  46«,  20  8ap.  OL  261,  afflrming  130  Fed. 
790,  791,  holding  condemnation  for  railroad  right  ot  way  hj  Kentucky 
i^ilroad  against  eitisen  ot  another  state  is  removable;  Helens  Power 
«tc.  Co.  *.  Spratt,  146  Fed.  312,  upholding  federal  jurisdiction  over  pro- 
ceeding by  corporation  to  condemn  land  under  Montana  eminent  domain 
•tstute;  Buekhannon  etc.  B.  Co.  t.  Davis,  185  Fed.  709,  08  C.  C.  A. 
845,  where  federal  court  In  liquidation  proceedings  against  railroad 
appointed  receiver,  order  requiring  suit  against  receiver  to  eondemn 
croanag  over  right  of  way  to  be  brought  in  federal  court  is  not  interfer- 
«ae«  with  state's  right  of  eminent  domain;  Union  By.  Co.  v.  Standard 
Wheel  Co.,  149  Fed.  701,  arguendo. 

Distiaigniahed  in  dissentiiig  opinion  In  Madisonville  Traction  Co.  t. 
St.  Bernard  Mla.  Co.,  IH  U.  8.  250,  260,  49  L.  470,  25  Sup.  CL  2^1, 
Ht^jnTJty  holding  eondemnation  for  railroad  right  of  way  by  Kantoehf 
tkiliOMd  against  dtisan  ot  another  stata  is  removable 
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SS  U.  S.  425-439  Notes  on  U.  8.  Beportai  »0S 

(IZ,  043.)  MiBcell&neona.  Cited  in  Western  UnioD  Tel.  Oo.  ▼. 
Penu^lvanu  B.  B.  Co.,  IBS  IT.  8.  583,  49  L.  328,  25  Sup.  Ct.  183,  right 
of  eminent  domain  ia  incident  of  sovereignty  and  needs  do  eonstitutional 
recognition.     See  102  Am,  St.  Bep.  822,  note,  boom  u  public  oso. 

SS  n.  8.  425-42S,  25  L.  191,  FOSTEB  t.  UORA. 

Syl.  1   (IX,  649).     Ejectment— Legal  title  preraib. 

Approved  in  Schunneier  v,  Connecticut  ate.  Ins.  Co.,  137  Fed.  4T,  6ft 
C.  C.  A,  22,  action  at  law  for  allowance  of  eloitos  against  estate  of 
decedent  presented  after  eighteen  months  from  order  of  probate  court 
under  Minnesota  statute  is  not  maintainable  in  federal  eoart;  Anglo- 
American  Land  etc  Co.  t.  Lombard,  J32  Fed.  731,  68  C.  C  A.  89,  in  law 
action  in  federal  court  to  enforce  Kansas  corporation  stoekholder'a  lia- 
bility, defendant  cannot  set  off  corporation's  debt  to  him. 

Distinguished  in  Cheatham  t.  Edgefield  Mfg.  Co.,  131  Fed.  120,  121, 
facts  constituting  «quitable  wtoppel  «re  pleadable  aa  defense  t«  «je«t- 
ment  in  fedeial  court, 

98  U.  B.  428-432,  26  Lt  251,  UNITED  8TATES  v.  PBBOT. 

SyL  2  (IX,  649).     Judicial  notice  of  foreign  laws. 

Approved  in  United  States  v.  Beirigan,  2  Alaska,  446,  tmder  arUde 
3  of  Bussian  treaty  ceding  Alaaka,  nattve  banda  of  Tanana  are  entitled 
to  equal  protection  of  laws  with  similar  aboriginal  tribee.  See  113  Am. 
St.  Bep.  869,  note. 

98  n.  8.  433-439,  25  L.  209,  CABB  t.  UNITED  STATES. 

SyL  2  (IX,  650).  Judgment  ag»nst  officers — Estoppel  of  goven- 
ment 

Approved  in  Sanders  v.  Saxton,  182  N.  T.  480,  108  Am.  St.  Bep.  826, 
75  N.  E.  530,  action  by  land  owner  against  commissioner  of  land  oflke 
and  state  comptroUer  te  have  tax  deed  executed  to  state  declared  void 
is  not  maintainable,  as  state  is  necessary  party  and  cannot  be  sued.  See 
105  Am.  St.  Bep.  210,  note, 

Syl.  S  (IX,  651).     Suit  against  government. 

Approved  in  Tyee  Consol.  etc.  Min.  Co.  r.  liangstedt,  1  Alaska,  466, 
ten  year  statute  of  limitation  begins  to  run  in  favor  of  one  in  adverse 
possession  of  part  of  mining  claim  from  time  of  location  and  not  from 
date  of  patent.    See  108  Am.  St.  Bep.  831,  note. 

Syl.  4  (IX,  651),    Qovenunent's  enforcement  of  equitable  rights. 

Approved  in  dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  192,  47 
8.  E.  9,  67  L.  B.  A.  179,  majority  holding  where  conriction  for  rape 
reversed  because  indictment  in  record  did  not  show  all^ation  of  non- 
consent,  and  it  is  thereafter  shows  that  sneh  allegation  omitted  from 
record  by  misprision  of  clerk,  supreme  eonrt  granted  certiorari  to  correct 
record  and  rceet  case  for  hearing. 
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«0»  Notei  on  U.  S.  Beport^  98  U.  S.  140-403 

«8  U.  B.  140-447,  2S  L.  16S,  THE  ABBOTSFOBD. 

BjL  1  (IZ,  6S]}.  Admiraltf — ConcluuveneM  of  finding  of  ttML 
Approved  in  Streeter  t.  Sanitary  Diat  of  Chicago,  133  Fed.  lES,  M 
C  C.  A.  190,  where  jury  Is  waived,  and  general  finding  made,  review 
ia  limited  to  rulinga  at  trial  presented  in  bill  of  exeeptiena;  ^ser  v, 
lAwler,  7  Aril.  183,  63  Pae.  700,  holding  assignmenta  of  error  on  eqnify 
appeal  too  general  to  review  findings, 

Bjl  S  (IX,  fl&2).    Statutes— Jadieial  InterpretatlDn. 

Approved  in  Eepner  v.  United  States,  196  U.  8.  124,  49  L.  122,  M 
Sap.  Ct.  797,  right  of  appeal  by  government  from  acquittal  in  Pliilippine 
court  of  flrat  instance  waa  taken  awaj-  by  }  fi  of  Act  of  1902,  for  gov- 
anunent  of  Pliilippinea ;  United  States  v.  Green,  130  Fed.  050,  bank 
check  ia  not  "obligation  for  pajment  of  money"  within  Bev.  St.,  f 
MSI,  punishing  bribery  of  United  States  otBcers;  dissenting  opinion  In 
Trono  V.  United  Statea,  199  U.  S.  540, 50  L.  299,  26  Sup.  CL  121,  majori^ 
holding  one  ia  not  put  in  doable  jeopardy  within  act  of  1902,  for  gov- 
emmeDt  of  Philippines  by  eonvictian  of  murder  in  PbilippioG  supreme 
eoort  on  appeal  from  judgment  ot  trial  court  which  aequittad  of 
mnrdet  bnt  convicted  of  aaaanlL 

DistinguiBhed  in  Hackfeld  v.  United  States,  197  U.  S.  451,  49  L.  830, 
2S  Sap.  Ct.  458,  ship  owuera  who  have  wrongfully  brought  aliens  to 
United  States  and  have  received  them  back  on  board  for  deportation  ais 
not  insurers  of  return  of  inunigranta  under  Comp.  St.  1001,  p.  1209,  | 
It 
«8  U.  B.  453-402,  25  L.  240,  JENNISON  t.  KIBE. 

Syl.  2  (IX,  654).    Miners'  mles  enforceable. 

Approved  in  Bevenue  Min.  Co.  v.  Balderston,  2  Alaska,  968,  subse- 
quent appropriator  of  excess  tnters  on  public  domain  for  mining 
purposes  must  nse  same  so  as  not  to  injore  first  appropristor's  use 
thereof;  Price  t.  Mcintosh,  1  Alaska,  2S3,  miner's  rule  fixing  size  of 
placer  claims  at  1S20  feet  long  by  600  feet  wide  is  void. 

Syl.  8   (IZ,  654).    Statutory  construction — Legislative  debates. 

Approved  in  Wadswortb  v.  Boysen,  148  Fed.  778,  where  only  question 
of  fact  ia  whether  Congress,  when  it  passed  act,  understood  that  under 
certain  provision  beneficiary  could  select  640  acrea  of  mineral  land  within 
certain  area,  debates  may  be  resorted  to  to  ascertain  object  of  proviso; 
Miocene  Ditch  Co.  v.  Jacobson,  2  Alaska,  672,  where  ditch  for  carrying 
water  for  mining  porposes  la  built  across  valid  placer  claim  without 
condemnation  proeoedinga  or  consent  of  mine  owner,  first  appropriator 
prevaila. 

Syl.  4  (IZ,  664).    Water  rights. 

Approved  in  Morris  v.  Bean,  146  Fed.  426,  where  dtiien  of  Wyoming 
•ued  in  Montana  federal  circuit  court  to  enjoin  defendanta  residing 
in  such  state  from  diverting  waters  of  stream  rising  in  Montana  and 
fiowing  into   Wyoming,  priority  of   appropriation  govemai    Meng  *. 
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Cofl«T,  67  Neb.  518,  lOB  Am.  St.  Bep.  712,  D3  N.  W.  719,  KttleT  who 
appropriate*  mter  b^  " squatter '■  rights"  not  recognized  hj  state  laif 
or  custom,  and  attanvard  gets  patent  from  government,  ma;,  as  against 
■nbeequent  patentees  on  same  stream,  count  time  he  appropriated  water 
as  squatter  in  making  prescriptiTe   time. 


07I.  1  (IX,  656).    ICining  locations— Direction  of  side  Unea. 

Approved  in  Davis  t.  Shepherd,  31  Colo.  147,  72  Pac.  58,  tmder 
eongresdooal  act  of  18S6,  tight  to  follow  vein  upon  its  strilie  is  lim- 
ited to  lines  of  suivej  purporting  to  eubrae*  it. 

ByL  3  (IX,  65S).     Minss— Location  crosswise  of  lode. 

Approved  in  Last  Cbance  Min.  Co.  v.  Banker  Hill  etc  Co.,  131  Fed. 

588,  eS  C.  C.  A.  299,  following  mle;  Empire  Slate  Uin.  etc.  Co.  v. 
Bunker  Hill  etc  Co.,  131  Fed.  600,  604,  66  C.  a  A.  99,  where  end  lines 
of  amended  location  do  not  correspond  with  aide  lines  of  original  claim, 
not  error  for  court  in  determining  collateral  rights  as  against  inter- 
vening locator  to  draw  vertical  planes  through  side  lines  of  original 
claim  and  through  end  lines  of  amended  claim,  extending  both  in  direc- 
tion of  dip;  Watervale  Min.  Co.  v.  Leach,  4  Arii.  61,  33  Pac.  421,  under 
Bev.  St.  U.  S.,  I  2320,  providing  that  mining  claim  shall  not  exceed 
ISOO  feet  in  length  along  vein,  claim  need  not  be  located  along  course 
oCvein. 

S7I.  0  (IX,  6S7).    Mines — Course  of  vein — Outcrop. 

Approved  in  Last  Chance  Min.  Co.  v.  Bunker  Hill  etc.  Co.,  181  Fed. 

589,  66  C.  C.  A.  299,  following  ralei. 

98  U.  S.  470-476,  25  L.  828,  AMT  T.  DUBUQUE. 

SjrL  4  (IX,  659).    Limitations— Bond  coupons. 

Approved  in  WiUdnson  v.  John  Hancock  etc  Ina.  Co.,  27  B.  L  140,  61 
Atl.  44,  where  poliejr  pa7able  to  insured's  administrator  provided  for 
payment  to  beneficiary  within  twenty-four  hours  after  satisfactory  proof 
of  death,  and  that  action  most  be  brought  within  two  years  after  ac- 
crual of  action,  cause  of  action  accrued  twenty-four  hours  after  proof 
of  death,  though  no  administrator  appointed. 

9S  U.  8.  4T6-479,  25  L.  237,  HAEKNESS  v.  HYDE. 

Syl.  1  (IX,  659).    Treaty  reserving  Indian  lands. 

Approved  in  Keokuk  v.  Ulam.  4  OU.  13,  38  Pac  1083,  where  triba 
located  on  reaervatiou  under  treaty,  and  reservation  is  afterward  included 
in  organized  county  and  territory,  and  tribe  surrenders  its  intereat  in 
reservation  and  memben  take  allotments^  their  persooaltj  ia  aabjaet  to 
•ounty  taxes. 

8;l.  2  (IX,  660).    Process  served  on  Indian  reservation. 

Approved  in  Murray  v.  Strong,  2  Alaska,  519,  judgment  obtained  In 
Canada  against  resident  of  Alaska  oa  notice  served  in  Alaska  gava 
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Canadian  court  no  jurisdiction;  American  etc.  Colonjr  Co.  v.  Schuler,  U 
Tex.  Civ.  566,  79  S.  W.  374,  tmder  petition  by  domestic  Btockhoiaera  in 
foreign  land  eoipomtiOD  which  aeqnired  land  in  Texas  for  which  it 
failed  to  paj,  local  soDrt  eaa  only  detflrmine  plaintiff's  interest  in  and 
p«TtitioD  Texas  lands;  NorthwesterQ  etc.  Ins.  Co.  t.  Eidder,  162  Ind. 
892,  TO  N.  E.  192,  66  L.  B.  A.  89,  argueDdo. 

BjL  3  (IX,  661).    W^nr  of  objection  to  serriee. 

Approved  in  Chicago  Bldg.  etc.  Co.  v.  Pewthers,  10  OU.  729,  63  Fae. 
065,  fallowing  rule ;  Lsthrop  ete.  Co.  ▼.  Interior  Coast,  etc  Co.,  150  Fed. 
670,  special  appearance  of  foreign  corporation  defendant  in  state  court 
for  purpose  of  insisting  that  no  valid  service  made  upon  it  i§  not  snb- 
mission  to  jurisdiction;  Davis  t.  Cleveland  et«.  'Rj.  Co.,  116  Fed.  407, 
special  appearance  to  move  to  quash  attachment  on  ground  that  court 
had  no  jurisdiction  of  defendant  or  propertj  att&ched  is  not  general 
appearance;  Williamson  v.  Liverpool  etc.  Ins.  Co.,  141  Fed.  S7,  where 
motion  to  strike  ont  portion  of  petition  erroneously  sustained  and  ruling 
excepted  to,  plaintiff  did  not  waive  error  hy  amending ;  Stonega  Coal  etc. 
Co.  V.  LoaiaviUe  etc.  B.  Co.,  189  Fed.  278,  where  federal  court  had  no 
jnriadiction  beeanse  neither  parlj  resided  in  distriet  and  objection  raised 
by  demurrer,  objection  not  waived  b^  defendant's  appearanee  at  taking 
of  depoaitions  without  insisting  on  objection;  Qroel  v.  United  Elee.  Co., 
69  N.  T.  Eq.  404,  60  AtL  625,  defendant  may  take  advantage  of  inmfB- 
cient  service  in  equity  by  plea  to  jurisdiction  reciting  special  appearance; 
Fisher  t.  Crowley,  57  W.  Va.  S19,  50  8.  E.  426,  defect  in  summon* 
not  waived  by  pleading  to  merits  after  orermling  of  motion  to  quash, 
to  which  exeeptiott  taken;  diasauting  opinion  in  Boston  etc  B.  Co.  v. 
Gokey,  140  Fed.  48,  UMjoritj  holding  under  Comp.  St.  1901,  p.  549,  f  5, 
eircoit  conrt  of  appeals  haa  no  jorisdietioa  to  paas  on  questions  eballeng- 
ing  circuit  eourt's  jurisdiction, 

98  U.  S.  479-4SS,  85  L.  23S,  WA8HIN0T0N  ETC  B.  B.  CO.  v.  TAB- 
NELL. 

Syl.   2   (IX,  663}.    Exceptions  to   instructions. 

Appipved  In  Ball  t.  United  States,  147  Fed.  4S,  applying  rule  in 
prosecution  for  murder. 

98  IT.  8.  486-491,  2S  L.  194,  UNITED  STATES  ▼.  THOMPSON. 

8yL  1  (IX,  663).    Qovemment  not  barred  by  state  limitations. 

Approved  in  Tyee  Consol.  Min.  Co.  v.  Langstedt,  1  Alsska,  447,  ten 
year  statute  of  limitations  begins  to  run  in  favor  of  adverse  possessor 
of  part  of  mining  claim  from  time  of  location  and  net  from  date  of 
location.    See  101  Am.  St  Bep.  151,  1S2,  note. 

SyL  8  (IX,  664).    State  law  as  role  of  dedeioa. 
See  101  Am.  6t  Bep.  158,  16^  noU, 
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98  V.  a.  514-517,  25  L.  256,  BEICK  v.  BEICK. 

Bjl.  2   (IX,  666).     Parol  to  mj  writing. 

Approved  in  Barcoa  y.  Gates,  130  Fed.  367,  where  attorBef  employed 
in  writing  to  collect  sums  on  perceotage,  of  which  detendaut  defrauded, 
and  it  appeared  expected  settlement,  not  made,  and  suit  bronght  and 
attomej  had  to  look  up  evidence  which  defendant  did  not  mipplf  and 
to  collect  decree,  nich  servicei  not  embraced  in  written  contract; 
Humphrey  t.  Timken  Carriage  Co.,  12  Okl.  432,  75  Foe  534,  in  action 
on  order  for  goods  which  sets  oat  order  in  full  and  alleges  order  duly 
accepted  and  goods  shipped  to  defendant,  oral  evidence  that  order  not 
given  as  purchase  bnt  for  different  purpose,  is  admissible;  Weiseham  t. 
Hocker,  7  Okl.  251,  54  Pac.  465,  admitting  parol  to  show  deed  absolute 
was  mortgage  and  that  bond  given  by  grantee  for  reconveyance  if  debt 
paid  was  intended  aa  defeasance  and  not  bond  for  title;  Earlh  t. 
Owings,  72  S.  C.  364,  51  B.  E.  SSI,  admitting  testimony  of  eontem- 
pomneona  agreement  that  nheo  laud  sold  to  four  defendants,  title  to 
ba  taken  in  name  of  one  and  grantor  was  to  give  each  defendant  deed 
on  payment  of  price  and  release  mortgage  therefrom. 

(IX,  666.)  MiseeUaoeons.  Cited  in  James  v.  Gray,  131  Fed.  408, 
65  C.  C.  A.  385,  loan  by  wife  to  husband  from  her  separate  property 
is  provable  as  debt  against  his  bankrupt  estate,  irrespective  of  its  en- 
forceability under  state  law. 

98  V.  8.  528-541,  25  L.  Sl»,  EOOPEB  v.  BOBINSON. 

SyL  5  (IX,  668).    Insurability  of  contingent  interest. 

Approved  in  Althouse  v.  McMillan,  132  Mich.  148,  92  N.  W.  94S,  nndar 
contract  of  sale  at  "<6.3S  per  160  sets  of  headings,  delivered,  lees 
New  York  rates  of  freight,  terms  net  30  days  from  date  of  shipment," 
title  passed  to  vendee  on  delivery  to  carrier. 

98  U.  8.  541-546,  25  L.  196,  rNION  PACIFIC  B.  B.  CO.  v.  COUNTT 
COMMISBIONEHa. 
8yL  1  (IX,  669).  Becovery  of  taxes  paid  nnder  protest 
Approved  in  TTnited  States  t.  New  York  etc  S.  S.  Co.,  200  U.  S. 
494,  50  L.  571,  26  Sup.  Ct.  327,  purchase  of  documentary  stamps  without 
protest  and  affixing  stamps  to  manifests  is  not  under  duress  though 
clearance  papers  for  vessel  could  not  ba  procured  vrithout  delivery  to 
collector  of  st&mped  manifests;  Newhall  v.  Jordan,  149  Fed.  589,  im- 
porter of  Porto  Bican  goods  who  entered  same  and  purchased  revenue 
stamps  without  protest  cannot  recover  tax,  though  goods  not  taxable; 
Sahn  V.  Herold,  147  Fed.  679,  where  at  time  executors  paid  revenue 
inheritance  tax  on  life  estate  under  protest  they  did  not  know  life  tenant 
had  died,  payment  was  not  voluntary;  Morris  t.  New  Haven,  78  Conn. 
075,  03  Atl.  124,  where  at  time  taxes  paid  collector  had  no  vmrrMit 
Authorizing  him  to  collect  taxes  from  plaintiff  on  tax  list  in  question, 
payment  under  protest  was  voluntary  payment;  Phoebus  v.  Manhattan 
Club,  105  Va.  150,  52  S.  E.  841,  mere  declaration  of  taxpayer,  indorsed 
on  stub  of  official  tax  book,  that  payment  made  under  protest,  does  not 
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•how  involaDtarjr  paymoiit;  Shiilej  ».  Waukesha,  124  Wii.  242,  102  N. 
W,  577,  where  plaintiff'!  attorney  volontarily  paid  street  iKproTsment 
«MeaiQient  ro  that  abe  could  not  recover  it  because  of  invalidity  ot 
aasessnient,  abe  conid  not  ane  for  lessaeumeDt  to  reduu  BHaessment  paid. 

■B8  U.  8.  555-559,  25  L.  212,  BAENET  v.  NATIONAL  BANK. 

87I.  I  <IX,  fl72).    XTniry  aa  setoff  agninat  national  bank. 

Approved  in  Gunby  t.  Anuatrong,  133  Fed.  134,  66  C.  C.  A.  627,  nnder 
Louiaiana  atatute  authorizing  rocoveiy  of  nauriona  intereat  paid,  if  auit 
brought  within  twelve  montlia  after  payment,  it  cannot  be  claimed  in 
any  form. 

,   I.   M.   4  a   ET.   CO.   T. 

SyL  I  (IX,  673).     Railroad  charter  tax  exemption. 

Approved  in  Powera  t.  Detroit  etc  By.  Co.,  201  XS.  8.  660,  50  L,  866, 
26  Sup.  Ct.  6S6,  tax  exemption  contract  created  by  Mich,  Laws,  IS55,  p. 
305,  i  9,  providing  that  eompanj  ahall  pay  annual  percentage  of  capital 
stock  in  lieu  of  other  taxes. 

96  U.  8.  565-568,  25  L.  237,  UNITED  STATES  t.  SHEEMAN. 

^L  1  {IX,  674}.    Seisnre— Probable  canae. 

Approved  In  Agnew  v.  Haymea,  141  Fed.  637,  nnder  Eev.  St.,  SS  970, 
9S9,  proof  of  probable  canae  for  aeizure  by  revenue  officer  is  defense 
and  may  be  made  though  decree  for  claimant  in  forfeiture  proceeding 
failed  to  make  eertificate  of  probable  canae  where  proof  ahowl  seizure 
made  by  direction  ot  internal  revenue  eommisaionei. 

SyL  2  (H,  fl74).     Probable  causa — Intereat  on  judgment — Seizures. 

Distinguished  in  Haymes  r.  Brown,  132  Fed.  529,  nnder  Eev.  St.,  } 
989,  fact  that  revenue  officer  made  unwarranted  seizure  with  probable 
«anae  or  under  ordera  from  superior,  ia  no  defense. 

SyL  a  CIX,  074}.    Intereat  on  judgment  againat  government. 

Approved  in  Watts  v.  United  States,  129  Fed.  226,  in  auit  againat 
United  Btates,  under  special  act  for  damagea  for  loss  of  British  vessel 
through  eolliaion  with  naval  veaael,  doerea  cannot  allow  interest  as  part 
•f  damages. 

98  U.  8.  569-620,  25  L.  143,  UNITED  STATES  v.  UNION  PAC  B.  It. 
CO. 

SyL  2  (IX,  675).    Equity  bill— Uultifariouaneas. 

Approved  ia  Brown  v.  Tilley,  26  B.  L  584,  67  AtL  3S2,  where  different 
lots  deeded  to  seperste  children  on  condition  ot  annuity  to  mother,  bill 
1)7  mother  to  enforce  payment  of  annuity  againat  administrator  and 
•U  heirs  of  father,  present  owners  of  parcels,  and  administimton  gf 
deeesssd  heirs  not  mnltitarioui. 
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BjL  17  (DC,  677).    Tnut*— Legal  right  aitd  dm  In  ona. 

AppmT«d  in  Tonng  t.  Mercantile  Tnut  Co.,  140  Fed,  62,  biU  for  le* 
•onnting  Alleging  eomplalnant  delivered  wcuritiea  to  defend&nt  u  truste« 
■nd  dopoiitory  to  hold  nnd  deliver  them  «•  nathorized  bj  eomplainaiit 
doei  not  abow  tmat  relKtion  m  u  to  give  equitj  jurisdiction. 

gs  U.  B.  621-630,  SS  L,  188,  NATIONAL  BANK  t.  MATTHEWS. 

8jl.  1  (IX,  677).    Objection  to  eonvejanee  to  eorporntion. 

Approved  in  WntUni  r.  lown  Cent,  B7.  Co.,  123  lows,  100,  98  N.  W. 
0U,  re&ffirming  rule;  lom  etc.  Uin.  Co.  t.  United  States  ete.  Ouanntjr 
Co.,  Ii6  Fed.  439,  where  foreign  corporation  waa  acting  aa  corporation 
in  Iowa  at  time  it  mftde  eoDtrnet  in  anit,  it  ii  no  defense  to  action  thereon 
that  plaintiff  had  not  eoinplied  with  Iowa  Code,  }  1637,  roqufring  foreign 
eorporationa  to  llle  copies  of  artielea  of  incorporation;  Brigham  t. 
Peter  Bent  Brigham  Hoepital,  134  Fed.  G27,  07  C.  C.  A.  3S3,  where 
testator  made  tmst  deviae  to  accumulate  for  term  and  then  be  traniferred 
to  eoTpoTstioD  to  be  organiEed,  to  be  n«ed  in  founding  hoipital,  fact 
that  at  testator '■  death,  charitable  corporation  not  permitted  by  law  to 
hold  property  to  amount  of  deviie  did  not  invalidate  gift  aa  to  ezeeM; 
TidweU  T.  Chiricabna  Cattle  Co.,  5  Aria.  361,-363,  G8  Pac.  194, 19S,  nlid- 
itj  of  conveyance  by  aettler  on  goremment  lands  to  eorxraration  can  be 
qneationed  on  ground  of  incapaeitr'  of  corporation  to  acquire  title  to  anch 
lands  only  by  government  in  direct  proceeding!;  State  v.  American  Book 
Co.,  «9  Kan.  10,  13,  76  Pac.  414,  1  L.  B.  A.  (N.  S.)  1041,  eontract 
nade  widi  foreign  corporation  before  it  haa  obtained  perminion  under 
BtatDtea  to  do  bnaineea  in  atate  are  not  cancelable  at  anit  of  one  of  con- 
tracting partiea;  Farmers'  Depoait  Nat.  Bank  T.  Western  Penn.  Fool 
Co.,  S15  Pa.  119,  64  Atl.  379,  in  action  for  rent  against  tenant  in  build- 
ing owned  and  occupied  in  part  by  national  bank,  fact  that  bank  had 
no  charter  authority  to  erect  office  buUding  and  rent  offices  is  no  de- 
fense; Scott  V.  Farmers'  ete.  Nat.  Bank,  97  Tex.  S7,  7S  S.  W.  15, 
judgment  creditor  of  president  of  corporation  cannot,  by  purchase  at  ex- 
ecution sale  of  property  held  t^  him  in  trust,  defeat  corporation'a  titlo 
on  ground  of  corporation's  want  of  power  to  acquire  such  property. 

Dlstiuguished  in  I>onbar  t.  American  TeL  Co.,  224  III.  31,  79  N.  E. 
430,  minority  stockholders  may  restrain  ultra  vires  sale  by  corpoiation 
.of  majority  stock  to  other  corporation  to  prevent  competition. 

ByL  2    (IX,  678).    National  bank— Loan  on  realty. 

Approved  in  Waterbury  v.  McKinnon,  146  Fed.  739,  fact  that  lender, 
resident  of  Montana,  procured  note  and  mortgage  securing  same  to  be 
executed  in  name  of  Canadian  to  avoid  taxation,  is  no  defense  to  fore- 
closure by  Canadian;  Fidelity  Ins.  Co.  v.  Qennan  Bar.  Bank,  127  Iowa, 
696,  103  N.  W.  960,  where  insurance  company  received  bank  stock,  eer- 
tificatea  of  deposit  and  cash  in  payment  of  deposit  In  insolvent  bank, 
it  could  not  repudiate  transaction  on  groond  of  ultra  virea;  Schoonovar 
V.  Petcina,  126  Iowa,  267,  100. N.  W.  493,  where  private  banker  sold 
out  to  national  hank  in  which  he  ac^uiied  stock  and  .to  which  he  trans> 
ferred  assets  of  bank,  iueludiug  notes  held  by  him  in  connection  thar» 
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wUb,  notes  not  taxable  as  his  moneTS  and  credits;  Bahrer  T.  Baldwin, 
137  Uieh.  269,  100  N.  W.  470,  where  statute  provided  that  eoimt} 
treatnier  shall  deposit  leeeipta  in  state  or  federal  bank  and  made  it 
felony  to  Tiolate  it,  fact  that  funds  deposited  with  partneraliip  engaged 
in  banking  b  no  defense  to  action  on  bond;  Hinds  County  v.  Nat«hez 
etc.  K.  B.  Co.,  S5  Miss.  629,  107  Am.  St.  Bep,  310,  38  So.  191, 
stockholders  of  corporotion  which  sells  its  franchise  eaimot  set  up  want 
of  authority  of  purchasing  eorporatian  to  buy  same  in  order  to  defeat 
nle;  Norwich  etc.  Ins.  Co.  t.  Buchalter,  102  Mo.  App.  840,  76  S.  W. 
486,  where  Kansas  statute  prohibited  foreign  insurance  companies  to 
do  business  except  through  resident  agent,  and  defendant,  appointed 
such  agent,  ezeeuted  bond  to  faithfully  perform  such  duties,  fact  that 
scheme  of  appointment  was  to  avoid  Kansas  statutes  on  bond  is  no 
defense  to  action. 

Distinguished  in  Poling  v.  Board,  66  W.  Va.  2G5,  49  8,  E.  149,  contract 
of  sale  to  board  of  education  of  articles  for  use  in  free  school  made  t^ 
member  of  board  of  education  is  void  and  unenforceable. 

Byl.  3   (IZ,  6S0).     Corpomto  powen — Estoppel  of  beneficiary. 

Approved  in  Iowa  etc.  Min.  Co.  t.  United  States  etc.  Ooaranty  Co., 
146  Fed.  438,  440,  where  foreign  corporation  was  acting  as  corpora- 
tion in  Iowa,  at  time  it  made  contract  in  suit,  it  is  SO  defense  to  action 
thereon  that  plaintifl  had  not  complied  with  Iowa  Code,  S  1637,  requiring 
foreign  corporations  to  file  copies  of  articles  of  incorporation;  Bumea 
T.  Burnes,  132  Fed.  497,  in  al»enee  of  inhibition,  solvent  corporation 
which  accepts  transfer  of  its  own  shares  ond^r  agreement  to  pay  to 
former  owners  an  annuity  and  has  received  dividends  on  such  stock 
cannot  avoid  contract  as  ultra  vires;  Wisconsin  Lumber  Co.  v,  Qreen, 
ete.  TbL  Co.,  127  Iowa,  3a0,  100  Am.  St.  Bop.  387,  101  N.  W.  74S,  69- 
L.  B.  A.  968,  agreement  by  eorpotatioa  to  repurchase  stock  from  certain 
stockholders  at  par  if  it  should  sell  its  franchise  and  tliat  stockholders 
should  receive  dividend  at  par  is  not  void;  Ober  v.  Stephens,  C4  W.  Va. 
360,  46  B.  E.  197,  upholding  contract  for  commissionB  for  sale  of  land 
by  broker  who  had  no  state  license ;  Third  Nat.  Bank  t.  Buffalo  Oarman 
Ins.  Co.,  193  U.  8.  688,  48  L.  803,  24  Sup.  Ct.  524,  arguendo. 
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»  U.  8.  1-10,  85  L.  309,  WOLP  v.  STIZ. 

87I.  S  {IX,  686).    Baakniptc^— Debt  of  replevin  elkinunt 

Approved  is  Laffoon  t.  Kemer,  138  N.  C.  286,  SO  8.  E.  600,  when 
on  appeal  from  jnatice  defendant  fomiehed  bond  and  on  appeal  ha 
pleaded  diccharge  in  bankruptcy  obtained  pendente  lite,  and  no  jadg- 
ment  rendered  againat  him,  judgment  conld  not  be  rendered  against 
•uretiea. 

Distingniahed  In  In  re  Thompson  Uilling  Co.,  144  Fed.  SIS,  310, 
attorney's  fee  provided  for  in  note  payable  on  condition  tbat  defaalt 
made  in  payment,  and  it  is  placed  witb  attorney  for  collection  or 
aait  brought  on  it,  is  not  provabje  against  bankrupt  estate. 

8yl.  6   (IX,  686).    Bankmptoy  discharge — Beidavin  sureties. 

Approved  in  Klipetein  v.  AUen-MUea  Co.,  136  Fed.  389,  60  C.  C.  A. 
SS9,  where  debt  sued  on  in  garnishment  proceedings  was  diieliarged 
pending  snit  by  proceedings  in  bankroptey  against  debtor,  plaintiff 
could  not  have  judgment  thereon  against  debtor;  Boyd  v.  Agrieal- 
tnral  Ins.  Co.,  SO  Colo.  App.  43,  70  Pae.  IWI,  liability  of  surety  fo^ 
bankrupt  not  altered  by  discbarge  of  bankrupt;  World  Pub.  Co.  v. 
Bialto  Qraiu  Co.,  108  Mo.  App.  485,  83  8.  W.  783,  where  liability 
of  anreties  on  appeal  bond  is  fixed  prior  to  adjudication  in  bankruptcy 
«s  to  principal,  sureties  remain  liable,  though  jndgment  inoperative  as 
to  principal. 

99  U.  8.  20-25,  29  L.  314,  BU88EY  v.  BUTTE. 

Syl.  1  (IX,  680).    Sale  of  interest  of  townsite  oeenpant. 

Approved  in  Sawyer  v.  Tan  Hook,  1  Alaska,  110,  entry  on  town 
lot  and  depositing  thereon  of  building  material  with  intention  of  erect- 
ing dwelling  conatitnteB  settlement  within  townsite  act;  Shy  v.  Broek- 
bausc,  7  Okl.  41,  64  Pae,  308,  townsite  occupant  may,  prior  to  passing 
of  title  from  government,  maintain  ejectment  against  his  tenant; 
City  of  Quthrie  v.  Beamer,  3  OkL  602,  41  Pac.  050,  where  lands  entered  - 
prior  to  survey  for  townsite  .and  settlers  adopted  provisional  govern- 
ment, which  platted  town  and  later  townsite  trustees  appointed,  who 
approved  plat,  oeenpant  of  lands  platted  as  street  devested  of  interest 
In  lands;  Hagar  v.  Wikoft,  2  Okl.  5ST,  39  Pae.  283,  interest  in  town 
lot  on  public  land  acquired  by  occupant  being  transferable,  grantee 
•neceeda  to  all  rights  of  occupant  as  against  grantor's  tenant;  Uc- 
Keunon  v.  Winn,  1  Okl.  335,  3S  Pac.  S85,  22  L.  B,  A.  SOI,  upholding 
•s  between  parties  contract  by  actual  settlor  eoneerniog  poasessor7 
1910] 


sdbvGoOgIc 


917  HoteB  on  IT.  S.  Beporti.  »  U.  B.  25-67 

lightB,  ftnd  title  to  b«  uqairBd  ia  fatuie  from  tJnited  States,  tboogli 
there  was  at  time  no  act  of  CongreaB  b^  which  title  could  be  acquired; 
Twigge  T.  State  Board  of  I«nd  CommrB.,  E7  Utah,  247,  76  Pse.  731, 
purchaser  of  pOHeiBory  rights  ot  original  settler  entitled  to  prefer- 
ential right  to  purehaee  nnder  Bgt.  St.  1898,  g  2337. 

B7I.  3  (IX,  BB7).     De  facto  officer's  acts  binding. 

Approved  in  Honahan  t.  LjDch,  2  Alaska,  134,  apholding  appoint- 
ment of  ponndmaater  hj  de  facto  members  of  town  eonnell;  Uorford 
▼.  Territory,  10  Okl.  745,  83  Pac.  960,  54  L.  E,  A.  613,  perjory  may  be 
committed  in  trial  before  probate  eonrt  presided  ovei  by  one  not 
Ueensed  lawyer;  Ex  parte  Haly,  1  Okl.  15,  25  Pac.  C15,  United  States 
eommissioner  eonld  commit  one  om  charge  of  assanlt  to  enstody  ot 
United  States  marshal. 

W  V.  e.  25-90,  25  L.  294,  HILIS  ▼.  SCOTT. 

8yL  4  (IX,  687).    Eqnity— Enforcement  of  stoekholder'a  liability. 

ApproTed  in  CoTell  v.  Fowler,  144  Fed.  538,  prior  to  levy  of  aasess- 
ment,  bank  stockholder  eannot  be  porsned  by  snit  to  enforce  mb- 
seriptioB  liability. 

ByL  6  {IX,  688).    When  debt  lies. 

Approved  in  United  States  v.  Aleom,  145  Fed.  1000,  proposal  bond 
given  by  bidder  for  moil  contract  conditioned  as  required  by  Comp. 
St.  1901,  p.  2695,  being  absolute  nndertnUug  to  pay  amoant  named 
as  liquidated  damages,  in  action  thereon  aetnal  damages  not  subject  ot 
Inquiry, 

M  U.  8.  48-67,  25  L.  424,  FLATT  v.  UNION  PACIFEC  B.  E.  CO. 

ByL  1  (IZ,  690).    Deed  of  tmst  held  to  b«  mortgage. 

Approved  in  Hunt  v.  Springfleld  etc.  Ini.  Co.,  196  U.  8.  50,  49 
Ik  382,  SS  Sup.  Ct.  179,  condition  in  fire  policy  for  unconditional 
ownership  of  property  by  insnred  and  for  nonexistence  of  chattel 
mortgage  is  broken  by  existence  of  trust  deed  to  secure  debt. 

ByL  8  (IZ,  601).  Statutory  construction — Surronnding  eirenm- 
staneet. 

Approved  in  United  Btates  v.  Smith,  197  U.  S.  303,  49  L.  803,  85 
Sup.  Ct.  4BB,  prohibition  against  convocation  of  general  court-martial 
by  commander  of  fleet  without  order  of  President,  made  by  Bev.  St., 
[  1624,  art.  38,  while  fleet  is  in  United  Btates  waters,  applies  only 
bo  continental  limits  of  United  States;  United  States  v.  Ninety-nine 
Diamonds,  139  Fed.  96S,  2  L.  B.  A.  (N.  S.)  185,  where  one  who  had 
right  of  possession  of  and  lien  on  imported  merchandise,  together  with 
option  to  purchase  at  fixed  price,  declared,  in  making  entry  of  goods, 
that  he  was  owner,  thera  was  no  offenii  auder  Comp,  Bt.  1901,  p.  1895. 
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S9  U.  8.  72-78,  25  L.  301,  DOGOBTT  ▼.  PLOEIDA  BAILBOAD  Ca 
8jl.  3  (IX,  69S).  No  eoDstraction  when  intent  plAiu. 
Approved  in  Fannera'  Loan  etc.  Co.  <r.  Sionx  Fslle,  131  Fed.  908, 
under  Const.  S.  D.,  art.  13,  J  4,  as  amended  in  1902,  city  alreatlj 
indebted  to  amonnt  nearly  equal  to  fifteen  per  cent  of  aeaeBsed  value 
of  property  therein  far  previous  year  conld  not  issue  waterworks  bond* 
which  would  ineiease  debt  to  twenty-three  per  cent  of  assessed  valn- 

B9  U.  S.  80-85,  25  L.'*07,  BABItOW  ▼.  HDNTOK. 

Syl.  2  (IX,  604).    BemoTal-r-ProceedingB  aubeequent  to  judgment. 

Approved  in  Kirk  v.  United  States,  131  Fed.  339,  npholdiug  jarii- 
diction  to  restrain  eoUeetion  of  ezecotien  on  forfeited  recogDitanee. 

S9  V.  S.  100-112,  25  L.  306,  QBAFTON  v.  CUmaNQS. 

SyL  1  (EX,  696).    Statute  of  frands—Memorandnm. 

Approved  in  Usher  v.  Daniels,  73  N.  H.  208,  60  Atl.  747,  where  mem- 
orandum  of  ealq  within  statute  of  frauds  sifroed  by  plaintiff's  agent 
in  own  name,  as  he  was  orally  authorized  to  do,  parol  evidence 
admissible  to  Identify  plaintiff  as  real  party  in  interest. 

Dutinguished  in  Stuart  ▼.  Hattern,  141  Uich.  691,  105  N.  W.  37, 
where  owner,  in  writing,  requested  agent  to  sell  land,  and  latter  pro- 
cured purchaser  and  contract  naming  him  was  signed  by  agent  is 
name  of  owner,  contract  complied  with  statute  of  frauds. 

99  U.  S.  112-119,  26  L.  470,  TOWN  OP  WEYAUWEGA  v.  ATLINQ. 

Syl.  1  (IX,  697).    Town  bonds — Estoppel  to  question  legality. 

Approved  in  dissenting  opinion  in  Wright  v.  East  Biversida  Irr. 
Diet.,  138  Fed.  3S7,  majority  holding  where  irrigation  district  pre- 
pared bonds,  coupons  of  whicb  contained  lithographed  signature  of 
then  secretary,  but  bonds  not  delivered  till  eighteen  months  later,  bat 
neither  date  nor  signature  to  couponi  changed,  and  new  secretary 
signed  bonds,  bonds  void. 

Distinguiehed  in  Gage  ▼.  McCoid,  B  Aril.  834,  51  Pae.  979,  terri- 
torial bonds  once  dated  and  eieeated  under  Act  Cong.,  June  25,  1S90, 
J  4,  may  be  thereafter  negotiated  by  successors  of  officers, 

99  XJ.  B.  119-129,  25  L.  370,  CASE  ▼,  BEAUBEQABD. 

Syl.  S  (IX,  C9B).    Firm  assets  applied  to  Arm  debts. 

Approved  in  People's  Nat.  Bank  v.  Wilcox,  136  Hich.  SBl,  100 
K.  W.  £9,  where  sarviving  partner,  as  such  and  individuaUy,  executed 
mortgage  on  firm  property  to  pay  firm  debts,  mortgagees  have  lien  on 
llru  property  prior  to  individual  creditors  of  partner  whose  execa* 
tions  levied  after  mortgage;  Beddington  ▼.  Franey,  124  Wis.  S93,  lOS 
N.  W.  1060,  where  incoming  and  retiring  partner  agreed  that  latter 
should  pay  outstanding  debts,  former  not  liable  tor  finn  debtit 
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M  n.  S.  149-lSl,  25  L.  430,  KLEIN  t.  NEW  ORLKANa 
SjL  1  (IX,  TOE).    Levj  on  lands  held  for  pnblie  purpose. 
Approved  fn  The  John  HcCrftCken,  145  Fed.  707,  Teaeela  owned 

ti7  port  of  Portliad,  ind   nacd  by  it  in   maintHiniDg  navig&tion  in 

harbor,  are  not  eeizsble  hj  United  States  in  civil  suit  in  rem  to  ra* 

«ovei  damages  for  marine  torL 

99  U.  8.  152-161,  26  L.  348,  UNITED  STATES  t.  FOHT  SCOTT. 

6yl.  1  (IX,  702).    City  improvement  bonds — Taxes. 

Approved  in  City  of  Superior  T.  Marble  Set.  Bank,  148  Tei.  10, 
where  city  charter  authorized  council  to  issue  seweiage  bands  charge- 
able to  particular  lots  described,  and  that  city  shall  pay  piineipal 
and  interest  when  due,  and  reimbuTBe  itsolf  by  tax  on  lots  msntioned 
in  bonds,  bonds  are  general  obligations  of  city;  Brochenbeough  v. 
Board  of  Water  Commrs.,  134  N.  C.  14,  4S  S.  E.  32,  Usue  of  boade 
under  Priv.  Laws  1903,  p.  410,  e.  190,  providing  that  they  shall  be 
paid  from  income  of  city  waterworks  and  that  none  of  city's  funds 
raised  by  taxation  shall  be  applied  to  their  payment^  is  not  contract- 
ing of  debt  by  city. 

99  U.  S.  161-108,  25  L.  317,  HABBIS  ▼.  UcGOVEBN. 

8yL  S  (IX,  703).    Adverse  'possession — Subsequent  disability. 

Approved  in  Scbauble  t.  fiehnlz,  137  Fed.  396,  69  C.  C.  A.  SSI, 
conetruing  Bev.  Codes  N.  D.  1899,  g  3491a,  relating  to  adverse  pos' 

session. 

es  U.  B.  168-179,  25  L.  883,  GOBDON  t.  OILFOIL. 

Syl.  3  (IX,  703).    Abatement — Pendency  of  state  suit. 

Approved  in  German  Savings  *  Loan  Society  t.  Tall,  136  Fed.  12, 
«9  C.  C.  A.  1,  following  rale;  Slaughter  t.  UaUet  Land  etc.  Co.,  141 
Fed.  200,  pendency  of  etate  action  of  trespass  to  try  titl*  and  to 
remove  clond  from  title  not  ground  for  abatement  of  subsequent  fed- 
eral suit  between  same  parties  to  quiet  title  to  same  land;  Burk  t. 
McCafTrey,  136  Fed.  690,  fact  that  counterclaim  is  set  up  in  state 
action  ie  not  ground  for  abatement  of  federal  action  for  same  enbject 
matter;  Loewe  v.  Lawlor,  130  Fed.  633,  pendency  of  state  suit  cannot 
be  pleaded  in  abatement  of  federal  action  to  recover  treble  damages 
under  Anti-tmet  Act,  §  7;  Lake  Co.  v.  Bebradeky,  31  Colo.  184,  71 
Pac.  1106,  pendency  of  writ  of  error  in  federal  supreme  court  to  re- 
fiew  judgment  of  dismissal  for  want  of  jurisdiction  entered  by  circuit 
court,  where  no  supersedeas  granted,  does  not  bar  stats  action  between 
same  parties  tax  same  eanae  of  ftetioo. 
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t9  tr.  B.  lSO-183,  SS  L.  4S1,  BUBT  t.  VAJXJAixD. 

BjL  5  (IX,  704).    Ejectment— PoHeMion  endenea  of  title. 

ApproTod  is  La«CTreU  t.  Eitt,  11  N.  H.  403,  70  Pfte.  562,  where  o>» 
auJe  location  on  land  and  fnllj  complied  with  law  to  obtain  title, 
he  maj  maintain  ejectment  against  anbaeqaent  lae«tor. 

H  U.  a.  191-eOl,  25  L.  319,  SOUTHEBN  EZPBBSS  CO.  v.  WEBTEBN 
HOBTH  CABOLINA  B.  B.  GO. 

87L  S  (IZ,  705).    Corporation'a  eontmet  premmed  valid. 

Approved  In  In  re  Caatle  Braid  Co.,  145  Fed.  234,  contract  hy  cor- 
poration te  porehaae  atock  of  diieetora  made  to  settle  pending  litiga- 
tion is  prima  fMie  valid,  where  bad  faith  or  insolvenej  of  corporatioit 
at  tine  of  contract  not  shown. 

B7L  6  (IZ,  70S).     Specific  performance — Contract  for  penonslty. 

Approved  in  Hntnal  Life  Ins.  Co.  ▼.  Blair,  130  Fed.  976,  where  life- 
poliej  provided  for  settlement  b;  iamanee  to  innred'g  wife  of 
annuitj  policy  payable  in  twenty  annual  installments,  policy  waa 
subject  of  specific  performance. 

SyL  6  (IZ,  705).    Specific  performance — Power  of  revocation. 

Approved  in  Brewster  t.  Lanyon  Zinc  Co.,  140  Fed.  812,  eonstming 
eovenaota  and  eonditioni  for  forfeitare  in  oil  and  gu  lease. 

Syl.  7  (IZ,  706).    Becelver — Bailroad  contract  to  fumisb  facilities. 

Cited  in  Wigbtman  ▼.  Taryan  Co.,  217  BL  381,  108  Am.  St.  Bep. 
258,  75  N.  E.  SOS,  arguendo. 

99  n.  a  SOl-212,  25  li.  431,  OODDEN  v.  KIMMELU 

Syl.  1  (IZ,  706).    Stale  claims  not  favored. 

Approved  in  Byan  v.  Woodin,  9  Idaho,  531,  75  Pae.  262,  refusing 
to  cancel  judgment  and  aherlff's  deed  resulting  from  exeention  sale 
based  thereon  where  suit  brought  over  aiz  years  after  execation  of 
deed;  diBsenting  opinion  in  Werner  Co.  v.  Encyclopedia  Brit.  Co.,  134 
Fed.  1024,  majority  holding  where  complainant  and  predecesiori  in 
title  had  do  knowledge  of  infringing  articles  until  less  than  eighteen 
months  prior  to  suit,  and  infringing  artielsa  did  not  appear  in  defend- 
ants' publication  at  flrsi,  no  laches. 

Syl.  3  (IZ,  709).     Equity — Analogy  of  limitation  statutes. 

Approved  In  ■WiUiams  v.  Neely,  134  Fed.  13,  69  L.  E.  A.  232,  87 
C.  C.  A.  171,  it  is  not  laehea  for  one  having  equitable  defenae  to  note 
which  is  being  sued  on  in  another  court  to  wait  till  affirmative  action 
at  law  on  subject  of  defense  is  barred  and  nntU  equitable  defense  i» 
rejected  in  law  action  on  note,  before  aeeking  to  enjoin  latter  action 
till  equitable  defense  allowed;  Moore  v.  Nickey,  133  Fed.  202,  6& 
C.  C.  A.  667,  suit  to  recover  mining  stock  under  written  contract 
bronght  nine  years  after  contract  and  eight  years  after  demand  ir 


sdbvGoOgIc 


m  HotM  on  U.  S.  Beporta.  90  U.  8.  ei4-S9« 

barred  when  atate  law  would  bar  it  in  five  ^esra;  dUaeTitiiig  opinion 
in  Burma  v.  Cook,  117  Ho.  App.  403,  93  S.  VI.  S93,  majority  holding 
anretf  of  judgment  debtor  pajing  judgment  may  ana  eoauret;  tax  eoa- 
.tiibntion  after  running  of  limitations, 

87L  4  <DE,  709).    SUle  elaima— Beaiona  for  delay. 

Approved  in  Pattenon  t.  Hewitt,  11  N.  U.  41,  OS  Pae.  504,  G5  L. 
B.  A.  653,  holding  eight  yean'  delay  in  bringing  mit  to  enforce  rightt 
nnder  verba]  tniet  relating  to  mining  loeationa  barred  right. 

W  n.  8.  214-220,  ES  U  410,  BUPEBTISOBS  ▼.  aALBBAITn. 

87L  1  (IX,  710).    SireetoTy  itatutes. 

Approved  in  SCestaa  v.  Diamond  Coal  etc.  Co.,  IS  Wyo.  427,  4S0, 
70  Pae.  ess,  570,  Const.  18B0,  nit.  10,  |  4,  providing  thnt  no  law 
•hall  be  enacted  limiting  amonnt  of  recovery  for  peraonal  injnriea,  did 
not  repeal  Bev.  St.  18S7,  |  2304b,  limiting  recovery  in  aetioaa  fw 
death  to  «9,000. 

99  U.  8.  221-224,  25  L.  321,  FABBELL  v.  IfNITED  8TATE& 
8yl.  1  {IX,  711).    Bevenuo  tax—Destmction  of  gooda  in  bond. 
Approved  in  Powell  v.  United  States,  135  Fed.  8S2,  upholding  regu- 
lations pTcseribed  by  commiMioner  of  internal  revenne  for  elnimn  for 
rebate  of  taxes  paid  on  manufactnied  tobacco  and  annS. 

09  V.  a.  22B-234,  £5  L.  373^  KINO  t.  UNITED  STATES. 

SyL  1  <IX,  711).     Defense  of  anretiea  of  eolleetor'a  bond. 

Approved  in  Lake  Co.  v.  Neilon,  44  Or.  10,  74  Pae.  213,  fact  that 
taxes  were  collected  by  tax  collector  nnder  defective  warrant  is  no 
defense  to  laretiea  sued  for  collector's  convcreion  of  moneya  m  eol- 
leeted. 

BO  V.  a  235-250,  25  L.  339,  FOSDICK  v.  SCHALIh 

SyL  S  (IX,  712).     Mortgage  lien  on  after-acquired  property. 

Approved  in  Tilford  ▼.  Atlnntie  Hatch  Co.,  134  Fed.  927,  where 
■toelt  hoi  ding  eorpomtion  acquired  nearly  all  stock  in  manufacturing 
company  and  manager  of  both  companies  agreed  to  furnish  latter  with 
boiler,  title  to  remain  in  seller  nntil  paid  for,  and  acceptance  signed 
by  flrst  company  by  manager,  and  no  payments  made  by  it,  but  tno 
made  by  man nfaetu ring  company,  receiver  of  lint  company  not  enti- 
tled to  fund  derived  from  sale  of  boiler. 

SyL  3  (IX,  718).    Beceiver'a  poeeeseion  ia  eourt'a. 

Approved  in  Paige  V.  Schenectady  By.  Co.,  178  N.  T.  114,  70  N.  E. 
Zn,  receiver  by  abandoning  nse  of  street  for  railroad  does  not  give 
consenting  owner*  of  feo  in  itTMt  right  to  enjoin  ■nbse^uont  op«rfr 
tion  of  road. 
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Byl.  4  (IX,  712).  Mortgage  li«D — After- acquired  property. 
Approved  in  General  Fire  Ext.  Ca.  v.  Lamar,  141  Fed.  357,  S5S, 
master'!  finding  that  appliances  were  attached  to  faetoiy  presumed 
correct  in  determininfr  whether  npplianeea  were  subject  to  prior  inort> 
([flge  on  building  and  machiser;,  in  absenee  of  evidence  as  to  ebaraeter 
of  Bppliftneei;  Missouri  Fae.  By.  Go.  t.  Bradbary,  106  Mo.  App.  458, 
TQ  S.  W.  9SS,  where  railroad  abandoned  iiKht  of  way  wtthoat  n- 
moving  tracks,  rails  became  property  of  owner  of  Und.  See  H  Am. 
St.  Bep.  SS3,  noU. 

Bfl.  5  (IX,  714).    Bcceivers — Payment  of  debts  pending  foreelosnre. 

Approved  in  Atchison  etc.  Ity.  Co.  v.  Osbom,  148  Fed.  610,  011, 
holder  of  unsecured  claim  for  damages  arising  from  negligence  of 
mortgagor  railroad  prior  to  Appointment  of  receiver  is  not  entitled 
to  priority  of  payment  over  mortgage  creditor;  Le  Hote  v,  Boyet,  85 
Miss,  642,  33  8o.  1,  S,  claim*  for  labor  performed  just  prior  to  is- 
ceiverahip,  neceasary  to  eontinnftnce  of  business  of  corporation  and 
to  preserve  property,  are  preferred  over  mortgage  creditors;  Perrin 
•tc.  Printing  Co.  ▼.  Cook  Hotel  etc  Co.,  118  Mo.  App.  SB,  93  S.  W, 
341,  receiver's  certificates  issned  for  completion  of  boUding  on  leased 
land  are  not  entitled  to  priority  over  claim  for  rent  during  oceapaney 
of  receiver;  Vila  t.  Grand  Island  etc.  Co.,  68  Neb.  230,  110  Am.  St. 
Bep.  408,  64  N.  W.  140,  holding  labor  claims  not  preferential  lien  over 
mortgage;  Security  Sav.  t  Trust  Co.  ▼.  Globe  etc.  B.  Co.,  44  Or.  374, 
74  Pae.  921,  servicea  rendered  railroad  wi^iin  ninety  days  of  appoint- 
ment of  receiver  in  logging  venture  in  which  railroad  interested  are 
not  prior  to  mortgage  lien;  dissenting  opinion  in  Gregg  v.  Metro- 
politan Tnist  Co.,  197  U.  8.  192,  40  L.  721,  25  Sup.  Ct.  415,  majority 
holding  claim  for  ties  necessary  to  preaervatioD  of  railroad  furniahed 
within  six  months  of  appointment  of  receiver  is  not  entitled  to  pief- 
«reuee  over  prior  mortgage. 

Distinguished  in  Gregg  v.  Metropolitan  Trust  Co.,  197  T7.  8.  188, 
49  L.  719,  25  Sup.  Ct.  415,  claim  for  tie*  neeesaary  for  preservation 
of  railroad  furnished  within  six  months  of  appointment  of  receiver 
is  not  entitled  to  preference  over  prior  mortgage, 

Syl.  7  (IX,  718).    Bailroad  mortgages — Carrent  debts. 

Approved  in  Mersick  v,  Hartford  etc.  B.  B,  Co.,  76  Conn.  18,  20, 
22,  23,  24,  100  Am.  St.  Bep.  977,  65  Atl,  B67,  668,  669,  p«raons  fur- 
nishing to  street  railway  suppliea  needed  to  operate  road  and  money 
to  pay  wages,  after  default  in  payment  of  interest  on  bonds,  but 
before  trustee  took  charge,  are  not  entitled  to  preferenes  over  bond- 
holders from  proceeds  of  sale. 

SyL  10  (IX,  718).    Bailroad  receivers — Division  of  income. 

Approved  in  Fordyce  v.  Omaha  ate.  B.  B.  Co.,  143  Fed.  559,  wber* 
■everal  railroads  owned  by  different  companies  operated  together 
aa  UDgle  system,  charges  made  by  one  against  another  for  rental  at 
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locometlv«i  and  joint  office  ezpeniei  are  not  entitled  to  prioritj  ovn 
mortgags  given  bj  charged  companj'  where  there  was  na  diveraioit  of 
net  income  to  mortgagee. 

S9  V.  a  256,  257,  23  lu  844,  FOSDICK  v.  CAS  Ca 

S7I.  1  (IX,  719).    Hortgage  lien  on  after-acquired  property. 

See  99  Am.  St.  Bep.  253,  259,  note. 

89  U.  8.  261-265,  25  L.  435,  CAMPBELL  t.  EANEIN. 

fiyl.  1  (IX,  720).     Bjectmsnt — PoHoaaion  i*  evidenee  of  title. 

Approved  in  Bulette  t.  Dodge,  2  Alaska,  431,  actual  prior  pogBeasioB 
of  part  of  mining  claim  givee  poeeeiHion  of  whole;  Waleh  v,  ford, 
1  Alaska,  152,  actual  prior  poesesaion  of  flrat  ocenpant  of  Iota  be- 
longing to  United  States  is  better  than  aubBequent  posiession  of 
last;  LasBwell  v,  Eitt,  11  N.  U.  483,  70  Fac.  682,  where  on«  made 
location  on  land  and  fuUy  complied  with  law  to  obtain  title,  be  maf 
maintain  ejectment  against  subsequent  locator. 

87I.  2  (IX,  790),    Jndgment  as  res  ndjudieata. 

Approved  in  Georgia  By.  ete.  Co.  ▼.  Wright,  132  Fed.  917,  wliera 
state  coart  decided  in  suit  between  ttato  and  corporation  that  charter 
created  contract  precluding  state  from  imposing  tax  over  certain 
Amount,  decision  coneludes  state  in  subsequent  suit  for  taxes  levied 
for  different  year  under  different  statute;  Defriea  v.  UeMeans,  121 
Iowa,  641,  97  N.  W.  65,  judgment  that  land  contracts  not  assessable 
for  particular  year  estops  defendant  from  claiming  contracts  asBessubla 
for  subsequent  year;  Territory  ▼.  Hopkins,  9  Okl.  160,  69  Pac.  B81, 
applying  rule  to  decree  upbolding  validity  of  bonds. 

8yl.  8  (IX,  721).    Parol  to  ascertain  issne— Former  judgment. 
Approved  in  Balford  v.  James,  136  Fed.  G56,  69  C.  C.  A.  E63,  fol- 
lowing rule. 

fijl.  5  (IX,  721).    Uine*— Parol  proof— Actual  poinssion. 

Approved  in  Webb  r.  Carlon,  14fl  Cal.  S58,  S3  Pac.  998,  where  loca- 
tion by  defendant's  grantor  was  in  fact  made  before  plaintiff  entered 
«n  land,  and  notice  of  it  was  visible  and  boundaries  marked,  error 
in  date  of  location  notice  is  immateriaL 

M  U.  S.  265-272,  23  L.  928,  UNITED  STATES  r.  FUQH. 
8jl.  1  (IX,  731),    Statutes — Contemporaneoua  constmetloa. 
Approved  in  Pitts  V.  Logan  County,  3  OU.  740,  41  Pac.  591,  net  of 

legislatuTe  attempting  to  regulata  fees  of  clerks  of  district  aouiti 

•t  territory  is  void. 


sdbvGoOgIc 


M  U.  &  £73-361  NotM  OB  D.  8.  Beporta. 


BjL  2  (IZ,  723).     Commere* — BtaU  tax  on  •hipa. 

ApproTfld  in  Old  DominioD  8.  S.  Co.  ▼.  Tiiginis,  198  V.  B.  SOS,  309, 
4S  L.  10B2,  10S3,  S5  Bap.  Ct.  680,  tmmIi  emplojed  is  inttratota  com* 
nerea  whollj  within  limita  of  atate  ara  aabjeet  to  atate  tnsatioa, 
thoa)[h  enrolled  at  port  of  anotliar  atata;  Commonwealth  t.  Atst  et«. 
Tie  Co.,  117  Ky.  169,  77  B.  W.  608,  lioma  port  of  veatel  engagea  !■ 
int«ratata  eommCTco  ia  ita  dtnt  (or  taxation,  though  ita  owner  reaidea 
in  dilTerent  itata;  Harrell  t.  Bpced,  113  Tann.  22S,  106  Am.  St.  Bcp. 
814,  81  8.  W.  Sll,  one  running  bar  on  Tcaasl  belonging  to  Arkatuaa 
corporation  and  piling  betwren  Arkanaaa  and  Tenneuca  ia  anbject  t* 
.  TenneMea  licauaa  tax  foi  mnning  bar  wbilo  Teiul  ia  at  TenneaM* 

Bjh  4  (IZ,  723).     Local  aaaeatmenU  an  ahlpa. 

Appreved  in  A^jtr  ate.  Tie  Co.  ▼.  Kentnek^,  202  V.  8.  422,  BO  II 
1087,  26  Blip.  Ct.  678,  under  Comp.  Bt.  1901,  p.  2831,  }  21,  domicila 
of  owner  or  actual  aitna  of  veaael,  and  not  placa  of  aarolliaaat  of 
Tcttel,  deterniDea  tax  aitna  of  ToaaeL 

99  U.  8.  208-809,  SS  L.  47S,  FHELFB  v.  IfcDONALK 

87I.  3  (IZ,  729).    Eqnitf — Bea  out  of  JDriadiction. 

Approved  in  Wcatern  Union  Tel.  Co.  t,  Pittsburg  ate.  B7.  Co.,  187 
Fed.  437,  applying  rale  is  suit  for  apecifie  pcrfonn&nee  of  telegraph 
right  of  waj  contract!  with  conaolidated  railroads;  O'Connor  r.  Boot, 
130  Iowa,  660,  107  N.  W.  610,  where  adminiitrator  collected  all  aaacta 
•f  Mtate  of  resident  decedent,  and  all  creditors  are  residents,  aqnit/ 
may  enjoin  one  of  each  creditors  from  petitioning  for  appointment 
as  adminiatrator  in  another  atate;  Fuller  t.  Horner,  69  Kan.  470,  77 
Fac.  89,  applying  role  in  lait  to  set  aside  fraudulent  conTeyanea. 

90  U.  B.  308-325,  25  L.  887,  UNITEBBITT  ▼.  PEOPLE. 

97I.  3  (IZ,  726).    Taxation — Charter  obligation. 

Cited  in  Btate  ex  re]  Lonieiana  Imp.  Co.  t.  Board  of  Asaaaaora,  111 
La.  1001,  36  80.  98,  argoendo. 

99  V.  8.  848-355,  25  L.  303,  EOQE  v.  BAILBOAD  Ca 

(IZ,  728.)     Uis  cell  an  sons.    Cited  In  Iowa  ete.  Assn.  ▼  Qilbertaon, 

120  Iowa,  665,  106  N.  W.  1S6,  upholding  Code  Bupp.  1902,  {  1333d. 

requiriog  insurance  companies,  except  countj  mutnala,  not  organised 

for  profit,  to  pB7  tax  of  percentage  of  grosa  receipt!  after  deducting 

amounts  paid  for  loiees. 

99  U.  S.  350-361,  25  L.  476,  DENVEB  v.  BOANB. 
Bjl.  1  (IZ,  729).    Aceonating  by  execntoT  of  snrrlTing  partner. 
Approved  in  Brew  ▼.  Cochran,   141  Fed.   462,  where   partnership 

aitidei  pioTidad  that  on  death  of  taj  niemb«r  Ua  capital  should  ra- 
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nuln  is  firm  until  firm  expired  bf  term,  and  all  bat  one  partBer  died, 
*ai  he  trtDBferred  basineiB  to  earporation  in  exebange  for  it*  stoek 
which  h«  held  as  traetee,  Kdminiatrator  of  ona  of  decenaed  partnen 
«0nld  sne  for  accounting  prior  to  closing  of  pannerghip;  Bowdiah  t. 
Metzger,  71  Kan.  754,  SI  Fae.  4B4,  where  petition  in  luit  to  remove 
«Iond  and  quiet  title  fail*  to  plead  itatate  under  which  defendants 
claim,  bat  Btatet  nature,  chatseter  or  extent  of  title  ia  unknown  and 
praja  diMloBuie  of  title,  it  ftatei  good  cauae  of  action  for  diaeovery 
and  relief, 

Bjl.  S  (IZ,  72S).    AQowanee  to  aarviTing  partner  for  winding  ap> 

Sea  112  Am.  St.  Bep.  U6,  note. 
99  U.  8.  378-3S3,  29  L.  <S3,  TAN  NOBDEN  r.  UOBTON. 

Syl.  2  (IZ,  731).    Federal  eqnitj— New  sUte  right. 

Approved  in  Carlion  t.  SnlliTan,  US  Fed.  479,  one  in  poBseislon  of 
land  claiming  whole  title  Is  entitled  to  Jar;  trial  in  action  in  ter- 
ritoiy;  diaaenting  opinion  in  San  FraueiBco  Nat,  Bank  v.  Dodge,  197 
U.  S.  lis,  U  li.  687,  25  Bap.  Ct.  S84,  majority  enjoining  enforcement 
«f  tax  on  fhaTea  of  national  bank  atoek  nnder  Cal.  PoL  Code,  (§ 
360S-3S10,  at  market  valna. 
99  n.  8.  308-401,  2S  L.  437,  SUITS  ▼.  BAILBOAD  CO. 

Bjl  t  (IZ,  735).    Creditor's  rigbts  against  debtor's  debtor. 

Approved  in  Craddoek  v.  X^lltoB,  140  Fed.  429,  suit,  nnder  Coda 
VI.  Va.  1899,  e.  106,  permitting  simple  contract  creditor  of  nonresi- 
dent to  sue  at  law  and  attach,  is  remoTable;  Tiqnesnej  v.  Allen,  131 
F«d.  24,  6S  C.  C.  A.  25S,  simple  contract  ereditor  cannot  ana  in  eqnitj 
to  set  aside  fraodalent  conTeyanee  bj  debtor. 

Distingaished  in  Briggi  ▼.  Traderi'  Co.,  14S  Fed.  2SS,  under  W. 
Ta.  Code  1899,  e.  S3,  §  58;  stoekholdeT  nay  sua  in  federal  court  for 
diaaolntion  of  corporation  where  it  has  ceased  to  do  business;  George 
V.  Wallace,  135  Fed,  293,  G8  C.  C.  A.  40,  Where  assets  of  national  bank 
in  rolantary  liquidation  put  In  hands  of  one  who  was  made  trustee 
for  benefit  of  another  bank,  which  assumed  obligations  of  first  bank, 
holder  of  note  execnted  bj  first  bank  aa  part  «f  assumption  contract 
may  assert  lien,  though  claim  not  reduced  to  Judgment. 
99  n.  B.  441-449,  25  L,  327,  EEBLT  t.  SANDERa 

87I.  5  (IZ,,  738}.    Eatablishment  of  martial  law  political  qnestioB. 

Approved  in  Moyer  ▼.  Feabody,  148  Fad.  875,  whether  or  not  stats 
of  insurrection  exists  in  locality  reqairing  use  of  state  military  is 
question  for  exclusive  determination  of  State  executive  whose  decision 
Is  not  reviewable  by  courts. 

ByL  4  (IZ,  738).    Officer  presumed  duly  appointed. 

Approved  in  Beeve  V.  North  Carolina  Land  etc.  Co.,  141  Fed.  833, 
apholding  return  ta  execution  made  by  ona  wbo  doaa  net  append  t» 
aignatnra  «n  return  office  held  by  htm. 
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(IX,  7S8.)  MlaetllancotM.  Cited  in  Lynch  r.  Bnrt,  138  Fed.  499, 
•7  C.  C.  A.  805,  right  of  redemption  from  ezeention  ealei  ii  pnielf 
•tatatOTj. 


8jL  t  (IX,  789).    Bkllrond  nat  eamiqe*,  how  determined. 

Approved  in  Bell  t.  Bt.  Johuburjr  etc.  B.  B.  Co.,  70  Tt.  63,  50  At). 
109,  Bum  neceuarjr  to  keep  railroad  fences  in  repair,  but  which  not 
aetnallj  expended,  not  deducted  aa  operating  ezpensci  from  graaa 
aarninga. 

D9  V.  8.  403-482,  »  L.  4S8,  DENVEB  A  B.  0.  BT.  CO.  ▼.  ALLINO. 

87I.  2  (IX,  740).    Bulroad  {rant  in  pramentL 

Approved  in  Nieomen  Boom  Co.  r.  Nortb  Bhoie  ete.  Co.,  40  Waah. 
S2fl,  88  Pae.  414,  where  complainant  aelected  and  perfected  boom  loca- 
tion. It  eonid  enjoin  defendant  from  oaing  conflicting  location;  Cheaa- 
peaka  etc.  Bjr.  Co.  t.  Dcepwater  B^.  Co.,  57  W.  Va.  058,  059,  602, 
004,  50  S.  E.  897,  898,  899,  900,  detetminins  right  to  OM  of  land 
••  between  twa  rival  rallroada. 

Syl.  S  (IX,  710).    Hailread  grant  of  right  of  way. 

Approved  in  GheiapCBke  ete.  B7.  Co.  v.  Deepwatcr  Bj.  Co.,  57  W. 
Va.  flOO,  673,  094,  50  B.  E.  808,  903,  912,  determining  right  to  oaa  of 
land  ai  between  two  rival  rallroada. 

(IZ,  739.)  HieeelUncaua,  Cited  in  Columbia  Ave.  Sav,  Funil 
«t«.  Co.  V.  DawBon,  130  Fed.  170,  enjoiDing  bond  iatae  for  eit7  water- 
worka  where  city  had  granted  franchise  to  water  company  and  on- 
tared  into  ten  year  contract  for  water  for  eily  purpoeea. 

H  V.  8.  490-504,  25  L.  SSO,  WILSON  v.  8ALA1CANCA. 

87L  2  (IX,  742).     County  railroad  ^d — Coneolidation  of  roadi. 

Approved  In  Jooea  v.  Uilaouri-Edieon  Elee.  Co.,  135  Fed.  157,  ■lock- 
holder  In  one  of  two  consolidated  corporations  could  not  sne  in  eqoitj 
to  enforce  rights  based  on  theory  that  corporation  was  etill  is  ex- 
istence. 

Distingnished  In  Jones  ▼,  Kissourl-Edison  Elee.  Co.,  144  Fed.  775, 
minority  stockholders  may  avoid  contract  of  corporation  consolidating 
it  with  another  where  consolidation  conatituted  fraud  on  them. 

09  TT.  8.  605-508,  25  L.  394,  QBIGSBT  v.  PUBCELL. 

Syl.  1  (IX,  742).    Diimissal  of  appeal — Transcript  not  filed. 

Approved  in  Bosh  v.  Conner,  44  Fla.  171,  SB  So.  797,  following  role. 
99  U.  S.  508-512,  25  L.  488,  UNITED  STATES  ▼.  QEBMANia 

8yl.  1  (IX,  743).    Extortion  by  government  ofSeer. 

Approved  in  United  SUtes  v.  Schlierhola,  133  Fed.  333,  335,  830, 
And  United  States  v.  Sehlierhols,  137  Fed.  620,  081,  both  holding  ap*> 
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dal  agent  of  Land  Department  appointed  under  Appiopfiation  Act  of 
1897  (30  Stat.  32),  ia  not  officer  within  eitortion  statats;  UnitEd  Statei 
V.  Cola,  130  Fed.  618,  619,  eBshicr  of  mint  appointed  under  Rev.  8t., 
J  3S04,  providing  that  mint  iiipcrintendent  ihall  appoint  clerka  and 
assistant*,  ii  not  officer  of  mint  within  Rev.  St.,  §  3506,  providing 
•uperintendent  ihall  be  keeper  of  all  coin  and  bullioB  except  while 
aame  is  in  hands  of  other  officers. 

99  U.  8.  539-546,  ES  L.  355,  YULEE  v.  V08E. 

8yl.  S  (IX,  745).  Bemoval — Becord  moat  show  eansK 
Approved  in  Illinoii  etc.  Rj.  Co.  y.  Jones,  118  Ky.  109,  SO  B.  W. 
4Bfl,  where  potition  filed  in  atate  eoort  does  not  prima  facie  show  re- 
movable controversf,  jurisdiction  of  federal  court  cannot  be  conferred 
by  consent;  8tat«  t.  8oQthem  B7.  Co.,  135  N.  C.  81,  47  B.  B.  232, 
where  complaint  to  corporation  eommisaion  to  compel  railroad  to  do- 
liver  cara  of  coal  to  aiding  put  no  valuation  on  deliverj,  uid  removal 
petition  alleged  that  matter  in  eontreversy  involving  right  of  rail- 
road to  manage  ita  interatate  busineu  without  interference  hj  eom- 
misaion  exceeda  $2,000,  lemoval  denied. 

99  U.  a  547-S60,  25  L.  367,  HARTELL  v.  TILQHMAN.     . 

87I.  1  (IX,  745).  Pederal  jurisdiction— Patent*— Divene  citizen* 
•hip. 

Distinguished  in  Harrington  t.  Atlantlo  eto.  Telegrapb  Co.,  143  Fed. 
336,  where  owner  of  patent  and  controlling  stockholder  of  corporation 
contracted  for  transfer  of  patent!  to  corporation  in  exchange  for  stoek, 
but  atoekbolder  transferred  patent  to  corporation  in  disregard  of 
agreement,  federal  court  had  jurisdiction  of  suit  against  corporation 
for  infringiog  use  though  it  also  sought  reconveyance;  Hartman  t. 
Park  t  Sons  Co.,  145  Fed,  871,  and  Cortelyon  ▼,  Chas.  Eneu  Johnson 
A  Co.,  13S  Fed.  117,  both  arguendo, 

(ZX,  749.)  Uiseellaneoua.  Cited  in  Amerlean  St  Car.  Ad.  Co.  t. 
Jonea,  142  Fed.  977. 

99  U.  8.  567-5T3,  25  L.  378,  McBUBNET  r.  CAE80N. 

8yl.  8  (DC,  748),  Trustee  accepting  Confederate  money  aa  pay- 
ment. 

Diitinguished  in  York  Co.  Sav.  Bank  ▼,  Abbot,  189  Fed.  903,  deny- 
iiig  jurisdiction  over  equity  nit  by  leasee  against  nonresident  lessor  to 
enforce  rights  under  lease  by  requiring  defendant  to  elect  to  Mil  land 
□r  buy  building  tltereoD,  where  defendant  has  not  appeared. 

»9  U,  a  S78-S8S,  £S  L.  420,  FENCE  ▼.  LANGDON. 
SyL  S  (DC,  748).    Contracts — Bescission  must  be  prompt. 
Approved  in  Parsons,  Bich  *  Co.  ▼.  Lane,  07  Kinn,  104,  106  H.  W. 
488,  insurer  by  issuing  policy  without  inquiry  did  not  waive  condi- 
tions a«  to  title  and  ownerahip;  fihevlin  v.  ShevUn,  96  Minn.  417,  lOS 
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H.  W.  M8,  holding  transfar  of  itfick  nude  by  jmingtt  toother  to  elder 
b7  fraud  end  dareH  not  nitiflcd;  Bomhua  r.  BnTnham,  llff  Wia.  SUI, 
97  N.  W.  179,  where  pUintifl  expreieed  ap[|^Tsl  of  deed  and  settle- 
ment and  for  three  months  treated  matter  aa  eonelnded,  and  after 
emplojing  eonnsel  to  contest  same  for  fraod  he  iniiited  on  and  pro- 
cured mortgage  to  raise  mooef  to  paj  debts  pnnnant  to  •ettlement, 
he  ratifled  settlement. 

99  TJ.  a.  58a-59*,  85  lu  331,  UNITED  STATES  t.  COUNTY  0» 
UACON. 

S7L  S  (IX,  750).    Uandamns  to  compel  tax  levy— BondL 

Approved  in  Boss  v.  UcEie,  115  Fed.  590,  granting  mandamni  to 
eompel  levj  of  tax  by  town  to  pay  jadgment,  though  aathority  at 
town  to  tax  is  limited  where  not  shown  snthority  has  been  exhaasted) 
Atchison  etc  B.  B.  Co.  v.  Territory,  11  N.  U,  676,  78  Pac  16,  claU* 
against  eonnty  merged  into  jodgment  carries  with  it  all  infirmities  o' 
want  of  authority  of  eonnty  eommieitaners  to  lory  tax  to  pay  claim. 

6yl.  8  (IX,  750).    Judgment  on  eonnty.  bonds — Tax. 

Approved  in  Atehison  etc.  B.  B.  Co.  t.  Territory,  11  N.  U.  C77,  79 
Pee.  17,  claim  against  eonnty  merged  in  judgment  carries  with  it  all 
inflrmities  of  want  of  authority  of  county  conuniislonen  to  levy  tax 
to  pay  claim. 

99  U.  B.  592,  593,  85  L.  893,  TEBEUNE  t.  PHILLIPa 
Syl.  1  (IX,  751).  Patente-^odicial  notice  of  prior  use. 
Approved  in  Conderman  ▼.  Clements,  147  Fed.  917,  holding  void 
Conderman  patent  No.  669,681,  for  pleaanre  wheel  similar  to  Ferris 
wheel;  Baker  v.  DnneeiDbe  Hfg.  Co.,  148  Fed.  746,  holding  void,  for 
tack  of  iovention,  Baker  patenteNoa.  786^12,  and  738^48,  for  process 
tor  treating  eoOee. 

99  U.  S.  610-619,  25  L.  421,  8TBINQFELL0W  v.  CAIN. 

SyL  1  (IZ,  TS3).    Appeal  from  territorial  court. 

Approved  in  Shields  ▼.  Uongollon  ete.  Co,,  137  Fed.  543,  70  C.  C  A. 
183,  under  Civ.  Code  Alaska,  §  504,  circuit  court  of  appeals  may  re- 
view decree  in  action  for  recovery  of  interest  is  mining  claim  tried 
to  court  by  writ  of  error. 

Syl.  8  (IX,  763).    Appeal— Findings  of  territorial  cootIl 

Approved  in  De  La  Rama  v,  De  Lm  Bama,  201  U.  8.  309,  EO  L.  707, 
26  Sup.  Ct.  485,  sufficiency  of  evidence  on  which  divorce  refused  is  re- 
viewable by  supreme  court  en  appeal  from  Philippine  supreme  court 
under  Act  of  1902,  |  10,  where  oorreetnesa  of  denial  of  alimony  ea«> 
not  be  determined  without  passing  on  weight  of  taeh  evidence, 

8yL  8  (DE,  754).    Townsite  oceopant's  rights  pass  to  widow. 

Approved  In  Shy  v.  Brockhause,  7  Okl.  41,  54  Pae.  308,  townsite  ott- 
enpant  may,  prior  to  passing  of  title  from  government,  maintain  sjeoi- 
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meat  sgalnat  Ua  ten&nt;  City  of  Qothrie  t.  BeKiner,  3  OU.  662,  41 
Pac.  650,  wliera  l&nda  entered  prior  to  evrra;  for  townaite  knd  aettlen 
adopted  proTiaioaal  goTemment,  whieh  platted  town,  nnd  later  toiTD- 
■ite  trmteee  appointed  who  approved  plat,  oeeopant  of  landi  platted 
«8  atreet  dereetfld  of  interest  In  lands;  Hagor  v.  Wikoff,  2  Okl.  587, 
39  Pae.  283,  Interest  in  town  lot  on  public  land  acquired  hy  occupant 
being  traniferable,  grantee  anceeads  to  all  rights  of  occupant  as 
«gainst  grantor's  tenant;  Twigga  t.  State  Board  of  Land  Commn,,  27 
Utab,  247,  75  Pae.  731,  parcbaaer  of  possessory  rights  of  original  set- 
tler entitled  to  preferential  right  to  pnrehaae  nnder  Bev,  Bt,  189S,  { 
£337. 

(IX,  753.)  ICiseellaneoni.  Cited  la  SawTcr  ▼■  Tan  Book,  1  Alaska, 
110,  entry  on  lot  and  depositing  thereon  of  bnilding  Diaterial  with  in- 
tention of  erecting  dwelling  constitates  settlement  within  townaita 
act. 

«&  U.  a  619-624,  S5  L.  446,  CAHKON  ▼.  PBArTT. 

87I.  B  (IX,  7S0}.    Townsite  oecnpant  entitled  to  deed. 

Approved  In  City  of  Onthrie  ▼.  Beamer,  3  Okl.  662,  41  Pae.  650, 
where  lands  entered  prior  to  aurvey  for  townaite  and  settle rs  adopted 
proTisional  gOTernment,  which  platted  town,  and  later  towneite  tros- 
tees  appointed,  who  approved  plat,  occupant  of  landa  platted  as  street 
devested  of  interest  in  lands. 

«0  U.  S.  624.028,  25  L.  S33,  COMMIBSIONEBS  T.  8EIXEW. 

6y1.  1  (IX,  755).    Uandamns — Abatement  by  change  in  affieer. 

Approved  in  Utter  v.  Franklin,  7  Ariz.  306,  64  Fac.  429,  mandamos 
against  membeTS  of  loan  commission,  naming  them  iudividnally,  not 
•bated  by  defendants  going  out  of  office  and  being  sncceeded  by  others, 
Territory  v.  Mayor  etc.  of  Socorro,  12  N.  H.  184,  7S  Pac.  2S4,  manda- 
mna  is  properly  directed  to  mayor  and  city  eoancil  to  compel  tax 
levy;  Qonhenoar  v.  Andereon,  3S  Tex.  Civ.  571,  81  8.  W.  105,  and 
Siefenderfer  v.  State,  14  Wyo.  309,  83  Pac.  592,  both  arguendo. 

«9  V.  8.  628-635,  25  L.  448,  G&BUANIA  NATIONAL  BANE  v.  CASE. 

Syl.  1  (IZ,  756).    Stockholder's  liability  of  pledgee  of  stock. 

Approved  in  McDonald  r.  Dewey,  202  U.  S.  520,  524,  535,  536,  537, 
538,  00  li.  1133,  1134,  1139,  1140,  26  Sup.  Ct.  731,  one  who,  with 
knowledge  of  insolvency  of  national  bank,  transfers  etock  to  irre- 
aponsible  vendee  to  evade  liability  for  bank's  debts,  is  liable  for  nn- 
■atisSed  debts  existing  when  transfer  made;  Firet  Nat.  Bank  v.  Con- 
verse, 200  n.  S.  438,  50  L.  542,  26  Sap.  Ct.  306,  want  of  authority  of 
national  bank  to  subscribe  for  stock  in  epeenlative  enterpriae  is  de- 
fenw  to  action  on  stockholder'!  liability;  Uerchants'  Nat.  Bank  v. 
Wehrmana,  202  V.  8.  800,  301,  50  L.  1040,  26  Sup.  Ct.  613,  want  of 
«sthoiity  of  national  bank  to  beeome  absolnta  owner  of  transf erabU 
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•hares  in  partneraMp  formed  to  bnj,  improve,  divide  Into  lots  uid  lett 
leasehold,  is  defense  to  action  on  liability  for  firm  debts;  Uoiris  ▼. 
Third  Nat.  Bank,  142  Fed.  32,  national  bank  which  has  become  owner 
of  notes  secured  by  mortgage  may  agree  with  owners  of  conflicting 
mortgages  to  represent  all  in  action  to  enforce  aecarity;  McDonald  t. 
ttawey,  134  Fed.  630,  67  C.  C.  A,  4 OS,  colorable  assignment  of  shares 
to  evade  stockholder's  liabUitj  does  not  affect  liability;  People't 
Home  Sav.  Bank  v.  Bauer,  2  CaL  App.  44T,  84  Pae.  330,  npholding 
snit  by  CDiporatioQ  against  stock  transferee  to  recover  unpaid  sub- 
scription wbere  fact  that  stock  held  as  pledgee  does  not  appear  on 
books;  Fidelity  Ina.  Co.  v.  German  Sav.  Bank,  187  Iowa,  597,  103  N. 
W.  BOO,  where  insurance  company  received  bank  stock,  certificates  of 
deposit  and  cash  in  payment  of  deposit  in  insolvent  bank,  it  eoold 
not  repudiate  transaction  after  its  execution  because  acquisition  of 
stock  was  nltra  vires;  Hill  v.  Bhilling,  69  Neb.  157,  9S  N.  W.  25,  sav- 
ings bank  acquiring  stock  in  other  corporation  in  discharge  of  debt 
of  insolvent  debtor  is  subject  to  stockholder's  liability;  Westminster 
Bank  V.  New  England  etc.  Worka,  73  N.  H.  476,  111  Am.  St.  Bep.  640, 
62  Atl.  974,  national  bank  receiving  stock  u  eoUateral  security  for 
lunn  may  take  stock  in  payment  of  loan. 


Syl.  1  (IX,  758).     What  law  recognizes  is  not  nnisanco. 

Approved  in  Atchison  etc.  By.  Co.  v,  Armstrong,  71  Ean.  370,  80 
Pae.  979,  holding  niltoad  not  liable  to  one  whose  residence  is  per- 
meated by  smoke,  cinders  and  gas  from  engines  to  such  extent  as  to 
be  injnrions  to  health;  Commonwealth  v.  Packard,  135  Uass.  60,  69 
N.  E.  1067,  under  statute  punishing  storing  of  petroleum  product* 
withont  license,  license  obtained  pending  period  that  defendant  ia 
charged  with  storing  naphtha  is  defense  only  to  tUngs  done  in  ae- 
cordancb  with  license  after  it  was  obtained;  Casey  v.  Wrought  Iron 
Bridge  Co.,  114  Mo.  App.  61,  89  B.  W.  334,  where  county  commission- 
ers contracted  for  building  of  bridge  according  to  taw,  contractor  not 
liable  to  one  injured  by  its  fall;  Fisher  v.  Seaboard  Air  Line  By.  Co., 
lOE  Va.  369,  46  8  B.  3S3,  railroad  authorized  to  operate  adjoining 
plaintiff's  property  not  liable  for  annoyance  from  noise  and  smoks 
caused  by  operation  of  road;  Kansas  City  etc.  B.  B.  Co.  v.  Wiygul,  82 
Miss.  231,  33  So.  967,  61  L.  B.  A.  578,  arguendo: 

Syl.  S  (IS,  759).  Damages — Liability  of  city  making  improve* 
ments. 

Approved  in  Blincor  v.  Choctaw  etc.  B.  B.  Co.,  16  Okl.  293,  83  Pae. 
006,  in  determiniug  compensation  for  property  taken  under  eminent 
donukin,  damages  not  limited  to  realty  taken  and  injured,  but  may 
be  such  as  owner  actually  sustains  by  appropriation  of  land;  Davit 
V.  Silverton,  47  Or.  177,  62  Pae  IS,  where  city  in  grading  street  *X- 
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areiaed  ure  ftnd  skill  and  did  not  encroaeli  on  Hbuttiug  property,  in 
jury  to  meb  property  ie  damDum  absque  injuria. 

8yl.  4  (IX,  769).    Taking  for  public  use. 

Approved  In  Chicago  etc.  By.  Co.  t.  Illinoii,  200  U.  S.  5S3,  50  L. 
605,  26  Sup.  Ct.  341,  imposition  on  railroad  of  entire  coit  of  remov- 
ing and  rebuilding  bridge  made  necessary  by  proposed  deepeniDg  and 
widening  of  channel  ander  Illinois  drainage  act  is  not  taking  of  prop- 
erty for  public  use;  West  Chicago  St.  B.  B.  Co.  v.  Illinois,  201  XT.  S. 
526,  GO  L.  853,  26  Sup.  Ct.  518,  requiring  street  railway  to  stand  ex- 
pense of  lowering  or  removing  tunnel  under  river,  which,  though  not 
obstractjon  to  navigation  when  constructed,  has  since  become  bo  by 
reason  of  increased  draft  of  vessels,  does  not  deny  due  process;  Uani' 
gault  V.  Springs,  199  V.  B.  184,  50  L.  2B0,  2S  Snp.  Ct.  127,  contract 
obligations  of  agreement  to  remove  existing  dam  from  navigable 
stream  not  Impaired  by  subsequent  statute  authorising  constructioii 
of  dam  to  drain  lowlands;  De  Lncc»  v.  City  of  North  Little  Rock, 
142  Fed.  400,  nnder  Const.  Ark.,  art.  2,  j  22,  and  art.  12,  §  9,  lot 
owner  cannot  restrain  city  from  building  viaduct  on  street  in  front 
of  lot  unless  compensation  paid  where  property  only  damaged  in- 
cidentally; Sauer  ▼.  New  York,  180  N.  Y.  32,  72  N.  E.  580,  70  L.  B.  A. 
717,  under  Laws  1887,  p.  787,  e.  676,  allowing  Hew  York  to  construct 
elevated  viadnet  along  street,  fee  of  which  is  in  city,  damages  to 
abutting  owner  by  its  construction  are  damnum  absque  injuria;  Soutbi 
Bound  B.  B.  V.  Bnrton,  67  S.  C.  621,  46  8.  G.  341,  where  city  couneik 
Authorized  operation  of  railroad  Id  street,  abutting  owner  entitled  w 
damages  for  depreciation  in  value  of  lot. 

8yl.  B  (XX,  761).    Bight  of  lateral  support. 

Approved  in  Famandis  v.  Qrest  Northern  By.  Co.,  41  Wash.  482^ 
111  Am.  8't.  Bep.  1031,  84  Pac.  19,  where  buildings  injured  by  excava- 
tions carried  on  by  defendants  in  land  one  hundred  and  twenty  feet 
distant,  and  weight  of  buildings  did  not  contribute  to  sinking  of 
earth,  which  resulted  from  excavations,  defendants  liable  for  injuries 
to  land  and  buildings. 

(IX,  75S.)  Miscellaneous.  Cited  in  De  Lucca  ▼.  City  of  North  Lit- 
tlf  Bock,  142  Fed.  603,  fact  that  fee  of  street  is  in  abutting  owners 
does  not  make  eoustmction  of  viaduct  by  city  on  street  a  taking  of 
property  of  lot  owner. 

9B  U.  8.  645-659,  25  h.  487,  CONGBESS  ETC.  8PBINQ  CO.  v.  EDQAB. 

8yl.  1  (IX,  762).    Injuries  by  dangerous  antmala. 

See  97  Am.  St.  Bep.  2S6,  nots. 

SyL  S  (IX,  762).    Expert  evidence. 

Distinguished  in  Hamann  v.  Milwankce  Bridge  Co.,  127  Wis.  565, 
106  N.  W.  1086,  opinion  evidence  as  to  wbetber  particular  manner  of 
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moTiiig  dx  ton  maeliiiia  from  ear  to  building  wma  proper  wma  incoB* 
patent. 

(IZ,  702.)  UieceUaseoiu.  Cited  in  Leone  ▼.  KtUj,  77  Conn.  571, 
fiO  AtL  137,  compl&int  in  action  under  Oen.  St.  1902,  §  44S7,  making 
keeper  liable  for  datnageB  done  hj  dog  need  not  Allege  scienter  or 
other  facta  dispensing  with  necessitj  of  acientei.' 

99  V.  8.  oeo-eas,  as  L.  SH,  etanston  t.  ounn. 

SjL  1  (IX,  763).    Speeiile  objection  waivaa  othen. 

Approved  in  Tezaa  A  P.  B7.  Co.  t.  Contonrie,  139  Fed.  470,  K  C.  C. 
A.  177,  general  objection  to  qneation  asked  witness  on  taking  of  dep- 
osition, as  immaterial  and  irrelevant  withont  stating  specific  gionnd, 
properlj  ovarraled. 

8yl.  2  <nc,  763).    Evidence — Becords  kept  bj  ofEcen. 

Approved  in  Mclnemey  v.  United  States,  143  Fed.  730,  737,  veri> 
fied  cop7  of  ship's  manifest  containing  list  of  alien  immigrant  pas. 
seDgers  delivered  to  inspection  otSeers  as  report  as  required  b7  law 
and  preserved  in  immigration  office,  Is  admiseible  as  public  record; 
Scott  V.  Astoria  B.  B.  Co.,  43  Or.  3S,  30,  9ft  Am.  St.  Bep.  710,  78  Pac 
596,  597,  02  L.  B.  A.  S43,  on  issne  as  to  maximum  dalljr  precipitatioa 
dnring  period  of  ^ears,  weather-man  ma^  testify  from  record*  kept 
bj  himself  and  by  predecenor;  State  v.  Hall,  16  S.  D.  10,  91  N.  W. 
3ZS,  65  L.  B.  A.  151,  entries  in  book  regularly  kept  bj  postmaster 
of  advices  received  and  money  orders  drawn  are  competent  evidence 
of  facts  therein,  though  neither  statute  nor  postal  regulation  tequirch 
keeping  of  such  book. 

Distinguished  in  Uonarch  Mfg.  Co.  ▼.  Omaba  etc  By.  Co.,  127  Iowa, 
517,  103  N.  W.  495,  records  of  daily  observationa  of  temperature  and 
precipitation  voluntarily  made  by  railroad  agent,  and  not  preserved 
by  requirement  of  law  or  railroad  nor  verified  by  person  making  them, 
are  inadmissible  to  show  weather  conditiona. 

8yl.  3  (IX,  7B3).    City's  liability— Defective  aidewalk. 

See  108  Am.  St.  Bep.  164,  150,  note. 

Syl.  4  (IX,  763).    Dofaetiva  aidewalk — Ifeans  to  repair. ' 

Approved  in  North  Jersey  eta.  By.  Co.  v.  Pnrdy,  142  Fed.  957,  ap- 
plying rule  in  action  by  atrect-ear  passenger  for  personal  injnriea; 
Heath  V.  Manaon,  147  CaL  701,  82  Pac.  333,  where  board  of  pnblie 
worka  had  ability  to  force  necesMry  meane  from  lot  owner*  to  re- 
pair atreeta,  it  is  no  defense  to  action  for  Injuries  due  to  defects  that 
board  not  ahowa  to  have  meana  to  do  repain.  Sea  103  Am.  8L  Bap. 
S64,Mta. 
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M  n.  B.  a7«-e7«,  ss  l.  sob,  pebbis  t.  hexaueb. 

B7I.  I  (I^  765).    Infringement  of  eopTright. 

Approved  in  BobbB-Merrill  Co.  t.  Straaa,  147  Fed.  80,  23,  where 
copies  of  eopTTighted  book  sold,  in  which  was  pnbliibed  notice  that  re- 
tail price  was  one  dollar,  that  no  one  anthorited  to  sell  fot  less  and 
that  sale  for  less  waa  infringement,  resale  at  leas  tlian  one  dollar 
does  not  give  right  to  injonetios;  White-Smith  Unsie  Pub.  Co.  t. 
Apollo  Co.,  139  Fed.  430,  eopTright  of  printed  musical  composition 
not  infringed  b;  perforated  record  for  nsa  with  mechanism  to  pla^ 
Mupoflition  on  mnsieal  instmment. 

87L  S  (IX,  765).    Copyright  of  map— Key  not  ineladed. 

Approved  in  Dennison  Ufg.  Co.  V.  Scharf  etc.  Box  Co.,  135  Fed. 
835,  68  C.  C.  A,  263,  series  of  nambers  nsed  by  label  mauafaetnier  in 
eataJognes  and  in  connection  with  name  on  boxes  containing  goods 
to  designate  style  do  not  eonstitnte  trademark. 

09  TT.  8.  S86-699,  25  L.  491,  BLOCK  v.  COMMIS9IONEB8. 

Byl.  S  (IX,  767).    ConeliuiTeness  ef  election  canvass. 

Approved  in  Barton  v.  State,  43  Fla.  485,  31  So.  364,  is  prosecu- 
tion for  BeUing  liquor  in  prohibition  eoanty,  defendant  cannot  con- 
test election  for  mere  irregularities  in  its  conduct  where  prosecution 
introdaoes  certified  copy  of  retam  of  eanvassera. 

99  v.  8.  700-769,  25  L.  504,  SINKINO  FUND  CASES. 

SyL  1  (IX,  768).    Invalidity  of  statnU  mast  be  dent. 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  767,  upholding 
Laws  N.  C.  1885,  p.  439,  c  233,  incorporating  railroad  and  authoriz- 
ing iBananee  of  county  aid  bonds;  £ane  v.  Erie  S.  Co.,  133  Fed.  684, 
68  L.  B.  A.  788,  67  C.  C.  A.  653,  upholding  87  Ohio  Laws,  p.  150,  § 
3,  defining  who  are  superior  and  fellow- servants  of  railroad  employees; 
Ex  parte  Eatr,  28  Nev.  146,  436,  80  Pac.  460,  82  Pac.  457,  upholding 
Stat.  1903,  p.  33,  imposing  penalty  on  one  working  more  than  eight 
hours  per  day  in  mines,  smelters  or  ore-reduction  mills.  See  113  Am. 
St.  Bep.  832,  note. 

SyL  3  (IX,  768).    Oovemment  bound  by  contracts. 

Approved  in  Walker  v.  United  States,  139  Fed.  413,  denying  right 
of  government  to  recover  moneys  paid  to  marshal  where  his  accounts 
for  services  of  deputies  audited  and  sum  paid  and  he  has  gone  out  of 
office. 

Syl.  6  (IX,  769).    Corporate  charters — Beserved  power  to  amend. 

Approved  in  Allen  v.  Ajax  Min.  Co.,  30  Mont.  506,  77  Pae.  50,  as 
to  corporation  organized  between  18S9  and  1898,  authority  conferred 
on  corporation  by  Laws  1899,  p.  113,  did  not  impair  obligation  of 
contracts  as  to  stockholder;  Wheeling  etc.  B.  B.  Co.  v.  Town  of  Tria- 
delphia,  68  W.  Va.  506,  52  3.  E.  507,  after  declaration  of  forfeitufo 
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of  itreet  railway,  privilege  in  stieet  hj  coaneil  by  repeal  of  ordi- 
nance granting  privilege  pnrsnant  to  teHrved  power  lo  to  do,  for 
eaaae,  on  notice,  railroad  may  enjoin  removal  of  tracks  if  no  cause  of 
forfeiture  existed. 

SyL  11  (IZ,  772).    Corporations — Reserved  power  to  regnlate. 

Approved  in  IfcKee  v.  Chautauqua  Assembly,  130  Fed.  540,  OS  C. 
C.  A.  8,  upholding  action  of  legislature  in  consolidating  corporation 
with  others  organized  tor  diffsrent  purposes  and  requiring  it  to  as- 
sume their  liabilities, 

Syl.  13  (ZZ,  773).    Legislature  cannot  exercise  judicial  power. 

Approved  in  Qreenongh  v.  School  Com,  of  Pawtueket,  27  B.  I.  42S, 
02  Atl.  978,  denying  certiorari  to  review  action  of  school  eommittoa  ia 
changing  text-booka. 


0  UNITED  STATES. 


100  V.  S.  BIS,  2&  L.  530,  SOULG  v.  UNITED  8TATEaL 
Syl.  2  (IX,  775).    Treasury  transcripts  as  evidence. 
Approved  in  United  States  v.  Pierson,  145  Fed.  SIT,  under  Sev. 

St.,  §  886,  in  absence  of  contrary  evidence,  in  action  on  Indian  agent's 

bond,  duly  certified  transcript  of  books  and  proceedings  of  Treasury 

Department  establisheB  prima  fade  case. 

100  U.  8.  13-23,  25  L.  538,  EX  PARTE  SEED. 

Sy).  Z  (IX,  770).    Departmental  regulations. 

Approved  in  United  States  v.  Hardison,  135  Fed.  4S2,  oatb  taken  by 
distiller's  surety  with  reference  to  his  qualifications  is  oath  taken  in 
case,  in  which  United  States  law  authorizes  administration  of  oath 
within  Rev.  St.,  g  5392,  defining  perjury;  Peters  v.  United  States,  E 
Okl.  123,  33  Pac.  1033,  false  Eweanng  before  register  of  land  office  in 
any  contest  is  perjury  under  Rev,  St.  U.  S.,  §  5302. 

Syl.  4  (IX,  776).    Collateral  attack  on  court-martial 's  judgment. 

Approved  in  United  States  v.  Praeger,  149  Fed.  484,  485,  where 
civilian  witness  was  subpoenaed  before  general  court-martial  and  re- 
fused to  answer  questions  because  answers  might  incriminate  him, 
decision  of  such  court  that  questions  were  proper  is  not  conclusive  in 
«ivil  courts  on  question  of  witness'  contempt  in  refusing  to  answer. 

Syl.  5  {IX,  777).    Habeas  corpus— Errors  not  reviewed. 

Approved  in  In  re  Burkell,  2  Alaska,  110,  where  justice  of  peace 
Incorrectly  added  "at  hard  labor"  to  penalty,  habeas  corpus  does 
not  lie  to  cure  error  where  hard  labor  is  not  in  fact  being  imposed; 
£x  parte  McCown,  139  N.  C.  99,  51  S.  E.  9S9,  2  L.  S.  A.  (N.  &)  603, 
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vppljriDg  rule  on  li&beaa  corpoa  to  determiae  legality  of  eonfiaement 
tin  coiit«mpt. 

SjrI.  6  (IX,  777).    ProceodlogB  without  juris  diction  ii  void. 

Approved  in  Cuylcr  v.  Atlantic  etc.  B.  Co.,  131  Fed.  BB,  where  fed- 
-cial  court  rendered  judgment  against  newspaper  publisher  for  eon- 
tempt  which  judgment  was  void  at  exceeding  court'*  jurisdiction, 
publisher  entitled  to  release  on  habeas  corpus;  In  re  Burkell,  2  Alaska, 
110,  where  justice  of  peace  incorrectly  added  "at  hard  labor"  to 
penaltj,  habeas  corpus  does  not  lie  to  cure  error  where  bard  labor  is 
not  in  fact  being  imposed. 


S7I.  4  (IZ,  778).    Carrier's  limitation  for  less  at  baggage. 

Approved  in  La  Bourgogne,  144  Fed.  7S7,  Bev.  St.,  g  4281,  re- 
-■pecting  liability  of  vessels  "as  carriers,"  does  not  apply  to  arti- 
-cles  carried  by  passenger  as  baggage.    See  99  Am.  St.  Bep.  3S8,  383, 

8yl.  7  <IX,  779).    Carriers— What  is  baggage. 

Approved  in  Zazoa  etc.  B.  B.  Co.  v.  Baldwin,  113  Tenu.  211,  81  B. 
W.  OOl,  holding  female's  clothes  and  that  of  children  and  miscel- 
laneous ornaments,  bank'book  and  husband's  underwear,  carried  in 
her  trunk  were  baggage,  but  honsehold  goods  were  not;  Missouri  etc 
By.  Co.  V.  Heek,  33  Tei.  Civ.  4fl,  75  8.  W.  318,  determining  whether 
tools  carried  by  mechanic  were  baggage.  See  99  Am.  St.  Bep.  349, 
3S3,  note. 

Syl.  8  (IX,  780).    Carriers — Baggage  la  question  for  jury. 

See  99  Am.  St.  Bep.  347,  note. 

Syl.  9  (IX,  780).    Beversal  because  of  amount  of  verdict 

Approved  in  Illinois  Cent.  By.  Co.  r.  Davies,  146  Fed.  248,  applying 
rule  in  action  for  malicious  assault  by  agent  of  railroad;  Southern 
Pae.  Co.'  v.  Maloney,  136  Fed.  173,  89  C.  C.  A.  83,  applying  rule  in 
action  against  railroad  for  acts  of  train  porter  in  stealing  passea- 
^er'i  effects. 

100  U.  8.  33-3$,  25  L.  539,  UNITED  STATES  v.  HIB3CH. 

Syl.  2  (IX,  7S1).    Construction  of  Bevlsed  Statutes. 

Approved  in  United  States  v.  Thomas,  145  Fed.  80,  fact  tbat  overt 
«ct  charged  to  have  been  committed  may  constitute  substantive  of- 
iense  on  part  of  one  or  more  of  accused  under  statute  which  tbey 
«onspired  to  violate  is  no  defense  to  prosecution  for  conspiracy. 

Syl.  3  (IX,  781).    Conspiracy  to  defraud  of  duties — Limitations. 

Distinguished  in  Curley  v.  United  States,  130  Fed.  12,  64  C.  C.  A. 
969,  one  desiring  appoiDtment  as  letter-carrier  who  procure!  anotbsr 
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to  take  ciTJl  leryiee  axami nation  for  him  and  aigB  name  to  aD  paper*- 
i»  guilty  of  coDipira^  to  defrand  United  State*  within  Bev,  St.,  ( 
8«40. 

100  n.  B.  37-12,  25  L.  541,  UNION  CON.  SILTEB  UXNING  CO.  t. 
TATLOE. 

87L  5  (IX,  782).    Parol  transfer  of  mining  claim. 

Diatingolshed  in  Caacaden  t.  Dnnbar,  2  Alaaks,  412,  one  gratnltouslj' 
Btaking  mining  claim  in  name  of  another  cannot  Bpeeifleallf  enforce- 
performance  of  oral  agreement  made  by  principal  that  he  will,  after 
aeqnlBitJon  of  title  bj  location,  eonve;  interest  in  claim, 

SyL  6  (IX,  782).    Beveraal — Admisaion  of  irreleTant  evidence. 

Approved  In  Brown  t.  United  States,  142  Fed.  4,  applying  mle  in 
prosecuting  for  aiding  and  abetting  national  bank  officer  in  misap- 
plication of  fund*  by  lending  same  to  insolvent  corporation  of  whick 
defendant  wa*  president, 

100  n.  S.  43-47,  25  L.  543,  TILLSON  v.  UNITED  STATES. 

87I.  8  (IX,  783).    Interest  on  govemment  claims. 

Approved  in  Watts  v.  United  States,  129  Fed.  226,  227,  in  nit 
against  United  States  nnder  special  act  for  recovery  of  damages  for 
loia  of  British  vessel  throogh  collision  with  naval  vessel,  court  can- 
not ftllon  interest  as  part  of  damages;  Trigg  Co.  v.  Bncyms  Co.,  104 
Va.  S8,  51  S.  E.  177,  where  government  bought  machinery  from  ship- 
bnUder  nnder  system  of  partial  payments  and  liens  filed  on  ma- 
chinery, lien  claimant  cannot  recover  interest  on  proceeds  in  band» 
of  United  States. 

Distingniahed  in  United  States  v.  Cherokee  Nation,  202  U.  S.  124, 
50  L.  959,  26  Sap.  Ct.  688,  npholding  allowance  of  interest  on  ac- 
count of  sums  due  Cherokee*  pursuant  to  agreement  for  cession  of 
Cherokee  Outlet. 

100  U.  S.  55-61,  25  L.  547,  COWELL  v.  COLOBADO  SPRINGS  CO. 

Syl.  1  (IX,  785).    Deeds — Condition  against  sale  of  liquor. 

Approved  in  Jetter  v.  Lyon,  70  Neb.  433,  97  N.  W.  697,  foUowing^ 
rule;  Wallace  v.  Smith,  113  Ky.  266,  68  8.  W.  132,  upholding  provi- 
sion in  will  that  laud  devised  to  infant  shall  not  be  sold  until  he  ia 
thirty-five  years  old. 

Syl.  2  (IX,  786).    Ejectment — Breach  of  condition  in  deed. 

Approved  in  Oriswold  v.  Uinneapolis  etc  By.  Co.,  12  N.  D.  444, 
102  Am.  St.  Bep.  572,  97  N.  W.  S41,  applying  rule  where  land  owner 
conveyed  to  railroed  for  right  of  way  on  condition  contained  in  deed 
that  if  grantee  failed  to  erect  depot  at  point  named  land  should  re- 
vert; Lewiston  Water  etc.  Co.  v.  Brown,  42  Wash.  557,  S5  Pac.  48, 
under  Bal.  Code,  §  5500,  grantor  in  deed  may  recover  possession  for 
breach  of   condition  subsequent  without   prior  demand  for  poi*e*> 
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aion;  OUkIioiiu  City  v.  HeUuter,  18  OU.  &84,  73  Pae.  lOie,  judg- 
ment Bgainat  townrita  tmateM  !■  binding  againrt  city. 

87I.  8  (IZ,  786}.     BnlinMB  bj  foreign  eorporationi. 

Approved  in  United  States  FideUtj  etc.  Co.  t.  Linehan,  73  N.  H. 
42,  58  AtL  857,  under  Pub.  St.  IDOl,  e.  189,  j  B,  inmranee  commia- 
•ioner  cannot  refoM  liceuae  to  foreign  company  becaiiM  it  is  doing 
anretjr  aa  well  as  burglary  inanrance  busineu,  and  he  believea  it  on- 
■afe  far  company  to  cany  om  two  kinda  of  baBinees. 

SyL  5  (IX,  787).    Neceiaity  of  land  for  corporate  buBineBs. 

Approved  in  WatUna  v.  Iowa  Cent.  By.  Co.,  123  Iowa,  400,  98  N. 
W.  914,  reafirmiug  rale;  Iowa  etc  Uin.  Co.  ▼.  Vnited  State*  etc. 
Guaranty  Co.,  146  Fed.  440,  where  foreign  coloration  wai  acting 
aa  corporation  in  Iowa  at  time  it  made  contract,  it  ia  no  defense  to 
action  thereon  that  it  haa  not  complied  with  Iowa  law>  relating  to 
foreign  corporatioua. 

Diatingoiahed  in  Uyatt  r.  Ponca  City  Land  etc.  Co.,  14  Okl.  211, 
813,  78  Pae.  191,  192,  88  L.  B.  A.  810,  where,  in  action  by  foreign 
corporation,  it  ia  attempting  to  acquire  title  to  land  vested  in  in- 
dividual, latter  may,  under  Oklahoma  atatnte,  deny  corporate  capac- 
ity M  defense, 

(IX,  785.)  UiaeellaneoDS.  Cited  In  Sionx  City  v.  Chicago  ete.  By. 
Co.,  129  Iowa,  704,  106  N.  W.  187,  title  to  reclaimed  land  goes  with 
fee  to  land  to  which  it  is  aunezedi 


SyL  3  (IX,  789).    Orsnt  by  sUta  of  awamp  lands. 

Approved  In  SUte  v.  Bryan,  SO  Fla.  373,  39  80.  954,  Laws  1905, 
e.  6384,  doe*  not  conflict  with  Act  Cong.  1862,  c.  130,  donating  to 
state  fund  for  eBtablishment  of  college,  because  of  provision  of  e. 
5384,  relating  to  teaching  of  military  tactics. 

100  V.  a  78-81,  25  L.  550,  KANSAS  PACIFIC  BT.  CO.  t.  TWOM- 
BLY. 

Syl.  3  (IX,  781).    Bepeal  of  statute  pending  appeal. 

Cited  in  Northern  Pae.  By.  Co.  v.  Ely,  197  V.  a  8,  49  L.  642,  25 
Snp.  Ct.  302,  arguendo. 

100  U.  S.  82-99,  29  L.  550,  TBADBMABE  CASEa 
Syl.  1  (IX,  792}.  Property  righta  in  trademarks. 
Approved  in  Baker  t.  Pnritan  Pare  Food  Co.,  139  'Fed.  881,  en- 
fining  infringement  of  trademark  where  infriaging  picture  is  not 
close  imitation  but  merely  of  same  generic  character;  Woodcock  ▼. 
Guy,  33  Wash.  239,  74  Fac.  359,  where,  in  suit  to  restrain  infringe- 
ment of  nonregistered  tradeuiark,  complaint  simply  naked  protection 
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1b  azclnaive  nae  of  word  And  failed  to  charge  tli&t  defendant  had 
Biinulated  plaintiff'!  labels  ao  aa  to  deceive  public  OT  that  HM  of 
word  wsB  frandDleiit,  it  to  inefficient. 

BjL  3  (IZ,  703).    Commerce — Congreasional  law  mnrt  regulate. 

ApproTed  in  Howard  t.  Illinou  Cent.  B.  Co.,  148  Fed.  1001,  and 
Brooks  T.  Soatbem  Pae.  Co.,  148  Fed.  092,  994,  both  holding  void 
emplofer'a  Uabilitj  act  of  1006;  United  States  v.  Scott,  148  Fed.  433, 
435,  holding  void  act  of  1898,  prohibiting  interstate  earricn  from  dia- 
crintinating  against  nnion  labor  employees. 

87L  4  (IX,  703).    Statutes  valid  in  part. 

Approved  in  United  State*  t.  Jn  Toy,  108  V.  B.  262,  49  L.  1044, 
25  Sup.  Ct.  644,  decision  of  BecretaT7  of  Commarcs  affirming  denial 
of  immigratioQ  officers  of  right  o^  Chineee  to  enter  is  conclusive  on 
habeas  corpns,  though  dtisenahip  is  claimed  as  right  to  enter;  Brooks 
V.  Southern  Fac  Co.,  14S  Fed.  094,  095,  holding  void  emplojer's  liabilitj 
act  of  1906;  United  States  v.  Bcott,  148  Fed.  436,  holding  void  act 
of  1898,  prohibiting  interstate  carriers  from  discriminating  against 
union  labor  employees;  Cella  Com.  Co.  t.  Bohlinger,  147  Fed.  423,  424, 
holding  void  Arkansas  net  of  1901,  authorizing  personal  judgment 
against  foreign  corporation  on  causo  of  action  in  favor  of  resident  on 
service  on  state  auditor;  McDonald  v.  Southern  Esp.  Co.,  134  Fed.  288, 
holding  void  S.  C.  act  of  1904,  prohibiting  shipment  of  shad  outside  of 
state. 

S7L  S  (IX,  794).     Commerce — Protection  of  trademarks. 

Approved  in  United  States  v.  Scott,  14S  Fed.  433,  holding  void  act 
of  1808,  prohibiting  interstate  carriers  from  discriminating  against 
union  labor  employees;  Selchow  v.  Chaffee  etc.  Mfg.  Co.,  132  Fed.  098, 
registration  under  act  of  1870,  of  word  "Parcheeei,"  for  Indian  game, 
is  good  onlj  as  notice  of  claim  to  word;  Leschen  etc.  Bope  Co.  v. 
Brodenck  etc.  Bope  Co.,  201  U.  8.  ICO,  50  L.  711,  26  Sup.  Ct.  425, 
arguendo. 

(IX,  702.)  Miscellaneous.  Cited  in  Smiley  v.  Kansas,  106  U.  & 
45S,  40  L.  550,  25  Sup.  Ct.  280. 

100  U.  8.  100104,  25  L.  569,  HUET  v,  HOLUNGSWORTH. 

SyL  1  {IX,  794).    Blending  of  legal  and  equitable  remedies. 

Approved  in  Union  Stockyards  Co.  v,  Nashville  Pack.  Co.,  140  Fed. 
706,  where  case  removed  from  state  court,  which  could  grant  legal  or 
equitable  relief,  and  plaintiff  electing  to  proceed  in  equity  makes  no 
ease  for  equitable  relief,  federal  court  cannot  award  damages  at  law; 
Hatcher  v.  Hendrio  etc.  Supply  Co.,  133  Fed.  271,  68  C.  C.  A.  19, 
where  action  to  enforce  mecbanic's  lien  and  to  recover  debt  which  it 
secures,  in  which  plaintiff  also  obtained  and  served  attachment,  which 
was  removed  and  proceeded  in  federal  court  on  original  pleadings  'as 
equity  suit,  money  judgment  is  not  collaterally  attackable;  Lockman  r. 
Lang,  132  Fed.  3,  where,  in  proceedings  by  appeal  nod  by  writ  of  error 
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to  rerlew  sattie  rnlings,  erron  are  same  in  both  procMdings,  flling  of 
•ingle  alignment  of  errors  ii  sulBcient. 

(IX,  794,)  MiflcellBiieonj.  Cited  in  Dnneaii  t.  Ferguaon-M 'Kinney 
Diy  Oooda  Co.,  150  Fed.  S72,  determining  what  eoniUtutw  abiindannieiit 
of  homestead. 

100  IT.  a  104-110,  26  Ii.  C27,  BICEES  t.  POWmJi. 

87L  1  (IZ,  795).    Bill  of  Tsvieit— Newlr  discovered  evidence. 

Approved  in  Safe  Deposit  etc.  Co.  t.  Gittings,  102  Ud.  463,  62  Atl. 
1033,  4  L.  B.  A.  (N.  8.)  865,  applying  rule  where  wife's  eiecator  filed 
bill  for  acconnting  for  property  traDaferred  to  husband  and  he  claimed 
it  wsa  gift  and  decrea  rendered  for  exeentor. 

SyL  8  (IS,  7S6).    BiU  of  miew— Performance  of  de«rea. 

Approved  in  WeatinghonM  Electric  etc  Co.  t.  Stanley  Inst.  Co.,  138 
Fed.  82S,  where  it  is  claimed  that  patent  in  auit  expired  pending  appeal 
beeaose  of  expiration  of  foreign  patent  for  same  invention,  defendant, 
failing  to  present  facta  relating  thereto  before  hearing  on  merits  in 
appellate  court,  denied  leave  to  file  sapplemental  bill  in  nature  of  bill 
of  review  to   present  question  after   determination  on  merits. 


Byl.  1  (IX,  T£M).    Ezpiralion  of  patent  pending  infringement  suit. 

Approved  in  Western  Coal  ete.  Co.  v.  Petty,  132  Fed.  G06,  judgment 

of  dismissal  denying  right  to  costs  in  action  at  law  if  reviewable  on 

DiatinguisliBd  in  Nuttei  v.  Broiro,  SS  W.  Va.  E40,  52  B.  E.  90,  1  L. 
R.  A.  (N.  8.)  1083,  decree  allowing  expenses  and  compensation  of  re- 
ceiver is  appealable. 

100  V.  B.  113-119,  25  L.  S87,  LANSDALE  v.  DANIELS. 

Syl.  1  (IX,  797),    Settler's  declaration  before  survey  returned. 

Approved  in  Eastern  Oregon  lAnd  Co.  v.  Broanan,  147  Fed.  810,  Sll, 
wbere  state  aid  grant  excepted  lands  reserved,  complaint  in  action  by 
ODe  claiming  under  grant  to  recover  lands  subsequently  entered  by  and 
patented  to  defendant  under  land  laws  must  affirmatively  ehow  that  at 
time  grant  became  fixed  in  place  land  was  not  within  exception;  Bussian- 
American  Packing  Co.  t.  United  States,  199  U.  6.  S72,  SO  h.  315,  26 
Sup.  CL  157,  arguendo. 

100  U.  8.  124-138,  35  L.  &S4,  HATCH  t.  STANDARD  OIL  CO. 
8yL  4  (IX,  799).  Sales — Presumption  aa  to  immediate  delivery. 
Approved  in  Uason  r.  Lievre,  145  Cal.  522,  78  Pac.  1043,  where 
vendor  complied  with  hie  part  of  agreement  and  it  only  remained'  for 
vendee  to  designate  mode  of  transfer  of  stock  sold  and  stock  tendered 
within  reasonable  time,  vendee  could  not  revoke  contract  on  ground  that 
■toek  did  not  accompany  draft  for  purchase  monef. 
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87L  6  (IZ,  7M).    BKlaa— Plmee  ^  ddinrr- 

Apprond  is  BftlnoB  t.  Helwut  Box  Co,  147  Fed.  411,  fonowliig  rate. 
100  U.  B.  147148,  a  L.  601,  BALLABD  PAVINO  00.  ▼.  ICDLFOBD. 

87L  S  (IX,  802).    nniting  intanrt  to  gin  joriodletion. 

ApproTod  in  People's  N^t  Bmak  t.  Skrille,  ZOl  U.  B.  041,  SO  L.  001, 
SO  Bnp.  Ct  760,  foUowing  role. 

100  n.  8.  140- ISS,  £6  L.  B7S,  CLABE  T.   TBGEDICAK'S   BAT.  4 
TBUBT  00. 
87L  1  (IX,  S02).    ForecIoBiiTA  tale  to  offleer  of  corponitioBi. 
Sea  108  Am.  St.  Bop.  67,  solo. 

100  U.  8.  lSS-187,  a  U  SOI,  HINCKLEY  ▼.  OILUAN  ETC.  B.  B. 
CO. 
87L  4  (I^  808).    BeeeivereliarKMbla  witli  IntorMt 
AppiDTod  in  Beognot  t.  Tiemonlet,  111  Lk.  18,  85  So,  SS8,  one  In- 

tnwtod  bj  mother  of  minor  with  interaati  And  propertj  of  minor,  irbo 

eouf uaaa  with  own  fuuda  of  minor  in  local  banki,  cheefcing  ngainit  bubo 

at  will,  ie  elwTgeKble  with  interest. 

100  U.  B.  198-105,  88  L.  6S8,  DOW  ▼.  JOHNSON. 

B7L  8  (IZ,  803).    Jnriedietion  over  oSenM*  in  tOMmj'w  eonntrj. 

Approved  In  Hamilton  t.  HeCUughry,  130  Fed.  44S,  Boxer  npriaing 
in  Chin»  in  1000  eonititated  time  of  WW  within  ilfty-eightta  article  of 
war  relating  to  eonit-mnrtials. 

100  D.  B.  195-208,  25  L.  «21,  NATIONAL  8ATIN0B  BAI^  t,  WAED. 

Bfl  S  (IZ,  805).    Liability'  of  attonier  to  third  par^. 

Approved  in  Western  Union  TeL  Co.  r.  Bchriver,  141  Fed.  542,  on. 
dieeloMd  prineipkl  of  addrewee  of  measage  eannot  lecovei  damage*  of 
telegraph  eompany  for  negligence  of  operator  in  lending  nnautborited 
message;  Oalbraith  y.  lUinoia  Steel  Co.,  183  Fed.  487,  2  L.  B.  A.  (N. 
8.)  700,  06  C.  C.  A.  359,  holding  owner  of  building  cannot  recover  of 
■nbeontractor  for  negligent  conBtmetion;  Southern  Oil  Co.  v.  Ghnrch, 
32  Tex.  Civ.  327,  74  B.  W.  79S,  where  defendant  farnished  independent 
contractor  derrick  with  which  to  do  work,  defendant  not  liable  to  con- 
tractor 's  servant  for  injuries  caused  bj  defect  in  derrick.  See  100  Am. 
St.  Bep.  203,  note. 

87L  0  (IZ,  806).    Evidence  of  nnge. 

Approved  in  Lillnrd  v.  Sentnckj  Dlstillerica  etc.  Co.,  134  Fed.  IS2, 
67  C,  C.  A.  74,  evidence  of  euatom  ie  inadmissible  to  show  contract  to 
deliver  distillerf  slop  at  feeding  lot  supplied  hy  distiller  contemplated 
kt  ehould  have  pens  equipped  with  pipes  and  trougha. 
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.  TEXAS  4  PACIFIC  BAIL- 

fijL  1   (IX,  807).     Injuries  eaiued  hy  fellow-Hairsnt. 

Approved  in  SchwarzBchild  t.  Weeki,  72  Kan.  195,  83  Pm.  408,  4  h. 
B.  A.  (N.  B.)  616,  holding  paeking-hoiue  owner  liable  for  injuriea  to 
flmplo^ee  uoMd  hj  negligent  miuiipulatuia  of  beef  hoiit  bj  inex- 
perienced hand;  Neelej  t,  Sonthwestem  etc  Oil  Co.,  13  OkL  373,  75 
P&C  S43,  64  L.  B.  A.  145,  applying  rule  where  laborer  employed  in 
«ottoa-seed  oil  factorj  injured  hy  defects  in  belt;  Virginia  Portland 
Cement  Co.  v.  Luck,  103  Ta.  445,  49  S.  E.  5B3,  determining  liability  of 
nueter  where  ferrant  injured  by  foot  passing  into  opening  in  floor  in 
which  he  had  laid  board  which  fitted  opening;  Fulton  t.  Croabj-Becklej 
Co.,  57  W.  Va.  9S,  49  8.  E.  1014,  applyiog  role  where  railroad  emplojee 
injured  through  defects  in  bridge;  Bichards  v.  Biverside  Ironworks, 
5S  W.  Va.  524,  40  S.  E.  442,  holding  master  liable  for  injuries  caused 
by  defects  In  scaffolding. 

SyL  2  (IX,  808).    Care  required  of  maiter — Suitable  machinery. 

Approved  in  Shandrew  t.  Chicago  etc.  By.  Co.,  142  Fed.  323,  upholding 
inatructiou  that  railroad  not  liable  for  injuries  caused  by  bursting  of 
defective  air-brake  hose,  unless  it  failed  to  exercise  ordinary  eaie  to 
provide  proper  hose  and  keep  it  in  good  condition;  Southern  Rie.  Co.  v. 
Hetiei,  ISS  F«d.  284,  68  C.  C.  A.  26,  determining  degree  of  care  re- 
quired of  railroad  in  selecting  engineer  and  in  supervising  his  SQbsequent 
conduct;  Hawley  v.  Chicago  etc.  By.  Co.,  133  Fed.  ISl,  66  C.  C.  A.  816, 
holding  switchman  kiUed  by  roof  projecting  over  yard  tracks  while  set* 
ting  brakes  on  car  did  not  astame  risk;  Binciottl  *.  O'Brien  Contracting 
Co.,  77  Conn.  020,  SO  AtL  116,  69  L.  B.  A.  936,  where  master  furnished 
servants  with  derrick  to  facilitate  work,  he  is  bound  to  provide  and 
maintain  reasonably  safe  one;  Johnson  t.  Onion  Pac.  Coal  Co.,  28  Utah, 
64,  76  Pac  1095,  67  L.  B.  A.  606,  determining  master's  liabilify  for 
injuries  to  servant  while  working  in  mine  shaft  by  slipping  of  rail  from 
top  of  car  on  which  rails  being  conveyed ;  dissenting  opinion  in  Northern 
Pae.  By.  Co.  v.  Dixon,  194  U.  8.  351,  48  L.  1012,  24  Sup.  Ct.  683, 
majority  holding  negligence  of  local  railroad  telegraph  operator  in 
reporting  to  train  despatcher  movement  of  trains  past  station,  result- 
ing in  death  of  fireman,  is  negligence  of  fellow- servant;  dissenting 
opinion  in  The  Treseo,  134  Fed.  823,  67  C.  G.  A.  4BS,  majority  holding 
where  stevedore  injared  by  pulling  ont  of  splicing  of  cable  and  be- 
fore unloading  begun  only  visual  inspection  made  and  it  appeared 
that  if  tar  twine  covering  removed,  defectiveness  of  splico  would, 
have  been  known,  ship  guilty  of  negligence.  See  98  Am.  St.  Bep.  291, 
301,  note. 

Distinguished  in  Floyd  t.  Colorado  etc.  Iron  Co.,  18  Colo.  App. 
ISS,  70  Pac  453,  where  superintendent  told  plaintiff  he  would  send 
man  with  block  and  tackle  which  plaintifC  asked  for  to  replace  heavy 
machine  and  ordered  him  to  assist  man,  and  when  latter  arrived  he 
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87I.  3  (IX,  811).  Servant  MBnmei  risks  of  employmenL 
Approved  in  CliambeTB  v.  American  Tin  Plate  Co.,  129  Fed.  564, 
64  C.  C.  A.  129,  where  defendant  employed  bora  carpenter  and  hia 
aervanta  to  build  scaffolding  for  bricklajers  and  one  of  latter  in- 
jured by  reaaon  of  defects  in  acaSolding,  defendant  liable;  Tanner 
T.  Hitch  Lumber  Co.,  140  N.  C.  479,  63  8.  E.  28S,  where  master  under- 
took to  transport  laborers  to  and  from  quarters  on  log  care,  negligent 
act  of  servant  in  loading  e&ra  reenlting  in  injury  to  laborer  makes 

S7I.  5  (IX,  812).    Who  are  fellow-aerranta. 

Approved  in  Merrill  ▼.  Oregon  Short  Line  B.  Co.,  29  Utah,  27S, 
27B,  110  Am.  St.  Bep.  69S,  81  Pac  88,  holding  railroad  liable  for 
death  of  car-repairer  caused  by  kicking  string  of  care  ageinst  ear 
between  which  repairer  working;  diraenting  opinion  in  Nortbem 
Pae.  By.  Co.  v.  Dixon,  194  U.  S.  353,  48  L.  1013,  24  Sup.  Ct.  683, 
majority  holding  negligence  of  local  railway  telegraph  operator  Is 
reporting  to  train  despateher  movement  of  trains  past  station,  r«- 
suiting  in  death  of  fireman,  is  negligence  of  feUow-aervant. 


Approved  in  Uueller  *.  La  Prelle  Shoe  Co.,  109  Mo.  App.  518,  H 
8.  W.  1014,  and  Dunkerly  v.  Webendorfer  Hach.  Co.,  71  N.  J.  L.  62, 
58  At).  M,  both  following  rule;  Baker  v.  Philadelphia  etc.  By.  Co.,  149 
Fed.  887,  in  action  for  death  of  railroad  engineer  burden  ia  on  de- 
fendant to  show  deceased  waa  negligent  and  that  negligence  eontriboted 
to  injury;  Crookston  Lumber  Co.  v.  Bontin,  149  Fed.  683,  where  saw- 
mill employee  notified  employer  of  defective  condition  of  log  carriage 
and  latter  promised  to  repair  it,  former  did  not  assume  risks  by  re- 
maining at  work;  Armour  v.  Carlaa,  142  Fed.  722,  upholding  refusal 
to  diamias  action  where  plaintiff  started  to  drive  carriage  acrosa  strMt 
having  tweoty-eight  foot  driveway  in  front  of  defendant's  wagon,  which 
struck  carriage;  Burch  v.  Southern  Pac  Co.,  140  Fed.  271,  complaint 
in  action  by  servant  for  injury  caused  by  defective  appliance  is  not 
demurrable  because  in  alleging  promise  by  master  to  repair  no  definite 
time  stated  within  which  defendant  promised  to  repair;  Cincinnati  etc. 
By.  Co.  V.  Bobertson,  139  Fed.  523,  524,  applying  rule  where  locomotive 
engineer  complained  of  absence  of  shields  about  oil  tnbe  and  foreman 
promised  to  repair;  Anderson  v,  Seropian,  147  CaL  213,  81  Pac.  525, 
applying  rule  where  accident  happened  on  nme  day  promise  to  repair 
was  made;  Foster  v.  Chicago  etc.  By.  Co.,  127  Iowa,  89,  102  N.  W. 
424,  applying  rale  where  foreman  promised  seetidn-band  to  repair 
brakes  on  handcar;  Atchison  etc.  By.  Co.  v.  Sledge,  68  Ean.  326,  74 
Pac.  1113,  applying  rule  where  awitchman  injured  through  defective 
bond  rail  on  engine,  which  master  mechanic   had  promised   to   repair; 
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Mai7laiid  8t«Bl  Co.  t.  Englenun,  101  Md.  684,  61  Atl.  317,  where  lervant 
Kqaeited  foreman  to  fumUh  ttem  belt  tor  macliiiie  becatue  of  defects 
in  old  belt,  and  l&tter  promised  on  two  occ&siona  to  do  bo,  iervant  not 
Gontributoril;  negligent  for  reraaioing  at  work;  Fouta  v.  Swift,  113  Mo. 
App.  532,  88  S,  W.  168,  applying  ruls  where  plaintifC  warned  defend- 
ant's foreman  of  danger  of  unprotected  electric  fan  and  received  assur- 
ance that  ba  would  attend  to  it;  Dowd  t.  Erie  B.  B.  Co.,  70  N.  J.  L. 
455,  67  Atl.  250,  whether  lapse  of  sixteen  days  after  promise  to  repair 
defects  is  reasonable  time  is  for  jury;  Virginia  etc.  Wheel  Co.  t.  Harris, 
103  Va.  713,  49  8.  E.  993,  apholding  eumeiencr  of  declaration  for  in- 
juries charging  defendant  informed  of  defective  condition  of  appliance 
and  promised  to  repair  it  but  requested  plaintiff  to  eontinae  work,  and 
failed  to  fix  it;  Heathcoek  t.  Milwankee  ete.  Min.  Co.,  128  Wis.  64, 
107  N.  W,  466,  where  employee  working  around  mining  shaft  threatened 
to  quit  imleas  month  of  shaft  guarded  but  after  threat  continued  to 
work  for  aeven  days  during  which  no  ateps  taken  to  guard  abaft,  he 
aaaomed  riak.    See  98  Am.  St.  Bep.  315,  note. 

Diatinguiahed  in  Begeniah  t.  Qatas,  2  Alaska,  514,  519,  where  bucket- 
man  in  mine  notified  foreman  of  defect  in  hoisting  apparatus  bnt  con- 
tinned  to  work,  and  instead  of  stopping  engine  to  fix  rope  attempted  to 
fix  it  while  running,  and  hand  caught,  he  was  negligent;  Neeley  t. 
Sonthweatera  etc.  OU  Co.,  13  OkL  380,  75  Pae.  645,  64  L.  B.  A.  145, 
where  employer,  after  promise  to  repair,  rerokea  promise^  employee  not  . 
warranted  in  eontinuing  service. 

SyL  T  (IX,  SIT).    Following  state  decisions. 

Approved  in  Te*tea  v.  BUnoia  Central  B.  B.  Co.,  137  Fed.  B45,  ]essor 
of  railroad  track  is  not  liable  for  negligence  of  lessee  in  operating  trains 
on  such  tracks. 

100  U.  8.  226-234,  25  L.  677,  CBAIG  v.  SMITH. 
8yl.  2  (IX,  818).  Bill  of  review — Newly  discovered  evidence. 
Approved  in  Safe  Deposit  etc  Co.  v.  Oittings,  102  Md.  464,  62  Atl. 
1033,  4  L.  B.  A.  (N.  S.)  86S,  where  wife's  executor  filed  bill  for  account- 
ing for  property  transferred  to  husband  aad  be  defended  on  ground  that 
it  was  gift,  and  decree  rendered  for  executor,  it  was  discretionary  to 
refuse  leave  to  file  bill  of  review  on  ground  of  newly  discovered  evidence. 

100  U.  S.  239-250,  26  L.  580,  PATES  v.  NATIONAL  BANK. 

Syl.  2  (IX,  818).    Liberal  constmetion  of  statutes. 

Approved  in  United  States  v.  JacksoD,  143  Fed.  787,  act  of  June  21, 
1902,  relating  to  good  time  credits,  does  not  apply  to  prisoners  sen- 
tenced befora  it  took  eCCect. 

SyL  8  (IX,  819).    Following  state  decisions — Commercial  law. 

Approved  in  Birket  v.  Elward,  68  Kan.  303,  74  Pae.  1102,  64  L.  B. 
A.  668,  indorsee  of  note  taken  as  collateral  security  for  pre-existing 
debt  is  holder  for  value'  aad  protected  against  claim  of  payment  made 
to  original  pM^ee. 
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Bjl,  i  (JS.,  82l).     TruufersDM  of  note  U  eecari^. 

Approved  in  Tollman  t.  Qnincj,  129  Fed.  075,  where  defendant's  sot* 
tnuuferred  to  plaintiff  before  nuitnrit;f  in  Mttlement  of  pending  snit, 
it  ia  no  defense  that  note  was  for  aeeommodation  or  that  it  had  been 
diverted. 

100  U.  a  251-257,  ES  L.  626,  TBENOUTH  v.  SAN  FSANdSCO. 

S^L  3  (IZ,  822),    Treapanen  in  poBBeewon— PoeUo  landa. 

Approved  in  Bowden  v.  Saa  Fnneiaco,  IW  IT.  B.  600,  50  L.  S2S,  M 
Sap.  Ct  748,  following  rule. 

BjL  i  (IX,  822).    No  pre-emption  founded  on  treepaai. 

Approved  in  Clipper  Min.  Co.  v.  EU  Min.  etc  Co.,  IM  TT.  8.  230,  231, 
M  lb  051,  052,  24  Sap.  Ct.  632,  entij  on  prior  valid  placer  location 
for  parpose  of  prospeeting  for  nnknown  lodea,  when  made  againat  vrill 
of  plaeer  locator*,  initiataa  no  title  to  lode  clainia  located  within 
bonndariea  of  placer  claim;  Smith  v.  Love,  40  Fla.  242,  38  So.  3S0, 
holding  plaintiff  tmitee  holding  legal  title  to  land  in  eontroverej'  in 
tmat  for  defendant. 

Sjl.  5  (IS,  823).    Pre-emptloa  pending  eonftrmation  Mexican  grant. 

Approved  in  Wallace  v.  Adams,  143  Fed.  724,  act  of  1002,  creating 
dtiienship  court  empowered  to  review  final  judgments  of  United  States 
eODTta  nndar  20  Stat,  389,  which  had  been  afBrmed  bj  supreme  court, 
waa  valid  aa  againat  sacceaafu)  litigants  who  had  not  proeuted  allotments 
prior  to  its  paaaage. 

100  U.  8.  257-302,  25  L.  048,  TENNESSEE  v.  DAVIS, 

87I.  1  (IZ,  823).    Bemoval — Fetition  ahovring  federal  question. 

Approved  in  West  Virginia  v.  Laing,  133  Fed.  880,  SOI,  60  C.  C.  A. 
017,  upholding  power  of  federal  court  to  discharge  on  habeas  corpus 
member  of  marshal's  posse  indicted  for  killiug  man  sought  to  be  ar- 
reated  on  federal  warrant;  Virginia  v.  Felta,  133  Fed.  80,  H,  reciting 
mode  of  patting  in  isene  truth  of  allegationa  in  removal  petition. 

87L  2  (IX,  823),     Bemovala — E^oaeeationa  against  federal  officers. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  475,  upholding  removal 
where  one  accused  of  murder  in  state  court  had  been  thrice  convicted 
and  each  conviction  rerened,  and  objectiona  to  rolings  refusing  testi- 
mony to  show  dlacrimination  in  selection  of  jurors  overruled,  and  under 
state  law  such  rulings  not  reviewable. 

S7I.  3  (IX,  824).    Bemoval— When  federal  queatioa  ariaee. 

Approved  in  Ex  parte  Biggins,  134  Fed.  422,  member  of  mob  which 
takes  negro  charged  with  crime  from  sheriff  and  lynch  him  is  indictable 
for  conspiracy  under  Bev.  St.,  SS  6S08,  5509;  Anthony  v.  Burrow,  120 
Fed.  787,  denying  jurisdiction  over  question  aa  to  whether  county  is 
lawfully  included  in  congressional  district  whara  it  was  placed  by  act 
•f  state  legislature 
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Byl.  9  (IZ,  829).    ItcmoTal  of  prosecution  agaioBt  federal  ofSeer. 

Approved  in  Kentuekr  v.  Powers,  139  Fed.  454,  455,  npholdiiig  r9- 
•noval  wliBrs  one  aecoaed  of  murder  in  state  court  had  been  thrice  con- 
-ricted  and  each  conviction  reversed  and  objectioDB  to  rulings  refoslng 
testimony  to  show  discrimination  in  selection  of  jurors  overruled,  and 
under  state  law  such  rulings  not  reviewable. 

(IX,  823.)  MiseeUaneoas.  Cited  in  Trafton  v.  United  States,  147 
Fed.  514,  quaere,  whether  foderal  courts  will  recognise  state  criminal 
procedure  statute  passed  sinea  federal  judiciary  act;  Virginia  t.  Felts, 
133  Fed.  91,  cited  to  dissenting  opinion, 

.100  n.  B.  303-312,  £5  L.  664,  STAUDEB  v.  WEBT  TIBQINIA. 

Sjl.  1  (IS.,  826).    Civil  rights— Bigbts  of  negroea. 

Approved  in  Ex  parte  Biggins,  134  Fed.  422,  member  of  mob  which 
takes  negro  charged  with  crime  from  sheril  and  lynches  him  is  indict- 
able for  conspiracy  nnder  Bev.  St,  })  SS08,  5509;  Georgia  B,  B.  etc. 
Co.  V.  Wright,  12S  Oa.  603,  54  6.  E.  68,  failure  of  legislature  to  impose 
tax  on  shares  of  domestie  corporations  where  property  of  snch  corpora- 
tions is  taxed  in  hands  of  company,  while  imposing  tax  on  shares  in 
foreign  corporations,  is  not  denial  of  equal  protection  as  to  owners  of 
shares  in  foreign  eorporationa. 

SyL  2  (IX,  826).    Exclusion  of  negroes  from  juries. 

Approved  in  UartiD  v.  Texas,  200  U.  8.  310,  90  L.  498,  26  Sup.  Ct  ' 
338,  discrimination  against  negroes  becanse  of  race  in  selection  ef 
jurors  not  shown  by  verified  motions  to  quash  indictment  and  jury 
panel  where  no  evidence  offered  to  establish  facts  stated  in  motion; 
Kentucky  v.  Powers,  139  Fed.  4B2,  480,  upholding  removal  where  one 
secnsed  of  murder  in  state  court  had  been  tbrics  convicted  and  each 
-eonvictlos  reversed  and  objections  to  rulings  refusing  testimony  to  show 
-discrimination  In  selection  of  jurors  overruled,  and  under  state  law  socb 
rulings  not  reviewable ;  Ex  parte  Powers,  120  Fed.  000,  arguendo. 

SyL   S    (IX,  827),     Fourteenth   amendment — Discriminations   against 

Approved  in  Pope  t.  Williams,  S8  Ud.  71,  103  Am.  Bt  Bep.  S70,  56 
AtL  S45,  S6  li.  B.  A.  308,  upholding  act  of  1902,  prohibiting  person 
Qomisg  from  another  state  from  registering  as  voter  until  one  year 
Sifter  declaration  of  intention  made  by  record  in  county  clerk's  office; 
State  V.  Weber,  96  Minn.  430,  105  N.  W.  403,  upholding  Const.,  art  7, 
S  1,  limiting  right  of  suffrage,  as  respects  naturalized  citizens,  to  such 
«s  are  admitted  to  eititensbip  three  months  prior  to  election  at  which 
they  tender  vote. 

Bji,  4  (IX,  828).     Protection  of  constitutional  rights. 

Approved  in  Kentucky  t.  Powers,  201  TJ.  8.  27,  50  L.  645,  26  Sup.  Ct. 

387,  denial  of  federal  equal  civil  rights  to  accused,  in  summoning  or 

impaneling  jurors,  does  not  authorize  removal  of  criminal  prosecution 

«inder  Bev.  St.,  |  641;  New  Jersey  v.  Corrigao,  ISO  Fed.  761,  766.  n- 
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maoding  mm  where  New  Jefsejr  atatute  relatiTe  to  qualificationa  of 
grand  jurors  did  not  denj  eqtial  civil  righto;  Eentuck;  v.  Powen,  139 
Fed.  4S4,  4S6,  474,  486,  094,  upholding  remaval  where  one  accused  of 
mnrder  in  alate  eonrt  bad  been  thrice  convicted  and  each  convictiDa 
reverted,  and  objeetioni  to  mlinga  refusing  teetimonjr  to  show  dia- 
crimination  in  aeleetiOD  of  juron  oTermled,  and  nnder  State  law  such 
rulings  not  reviewable;  Scott  T.'Einnej,  137  Fed.  1011,  where  ^ilore 
to  obtain  trial  of  action  is  state  eonrt  resulted  from  failure  to  secare 
attorDC7  or  because  opponent  secured  continuances  of  trial  against  ob- 
jeetione,  cause  was  not  removable  under  Bev.  St.,  )  641, 

(IX,  826).  UiscellaneoDS.  Cited  in  Flood  v.  News  ft  Courier  Co.,  71 
S.  C.  117,  50  8.  E.  639,  holding  it  libelons  per  w  to  publish  of  white  man 
that  he  i*  colored. 

100  U.  S.  313-338,  25  L.  667,  VIBGINIA,  t.  BIVES. 

Syl.  2   (IX,  829),     Fourteenth  amendment — Discrimi nations. 

Approved  in  Iowa  etc.  Ina.  Aran.  *.  Oilbertson,  129  Iowa,  669,  106 
N.  W.  157,  Bev.  St.  tJ.  S.,  f  1977,  does  not  affect  validity  of  Code  Supp. 
1902,  {  1333d,  requiring  insurance  companies,  except  mutuals,  not  orgao- 
iied  for  profit  to  pay  tax  of  percentage  of  groaa  receipts. 

SyL  3  (IX,  830),    Fourteenth  amendment  refers  to  state  action. 

Approved  in  Moyer  v.  Peabodj,  148  Fed.  874,  federal  eourt  haa  no- 
jurisdiction  over  action  against  state  offieen  for  damages  done  through 
use  of  militia  called  out  by  governor  to  snppresa  insurrection  where  power 
net  alleged  to  have  been  wantonly  abused;  Kentue^  v.  Powers,  13^ 
Fed.  477,  478,  479,  upholding  removal  of  criminal  esse  where  aceoaed 
discriminated  against  in  selection  of  jury;  Glucose  Bef.  Co.  v.  Chicago^ 
138  Fed.  211,  federal  jurisdiction  in  suit  to  enjoin  enforcement  of  city 
ordinance  not  predicable  on  aUegatios  that  in  passing  ordinance  d^ 
exceeded  charter  powers;  St.  Louis  etc  Sy.  Co.  r,  Davis,  13S  Fed.  637, 
denying  federal  jurisdiction  over  suit  to  enjoin  state  board  from 
certifying  asseBament  of  railroad  property  for  taxation  at  higher  per- 
centage of  actual  value  than  property  of  other  classes,  contrary  to  atat* 
law. 

SyL  4  (IX,  830).    Equal  lights — BemonI  of  prosecntioDB. 

Approved  in  Kentucky  t.  Powers,  201  TJ.  S.  28,  50  L.  646,  26  Sop. 
Ct.  387,  denial,  in  summoning  or  impaneling  jurors,  of  federal  civil 
righto,  does  not,  unless  authorised  by  state  law,  give  right  to  temev* 
criminal  prosecution  to  federal  eourt  under  Bev.  St.,  f  641j  Barney  t. 
New  York,  1B3  U.  S.  438,  48  U  740,  24  Sup.  Ct  502,  averment  in  biU 
to  enjoiu  construction  of  railroad  tuimel  under  street  that  eonetruetion 
will  deprive  abutting  owner  of  property  without  due  procees  does  not 
give  federal  jurisdiction  where  bUl  proceeds  on  theory  that  action  sought 
to  be  enjoined  was  forbidden  by  atate  law;  New  Jersey  v.  Corrigan,  ISft 
F^d.  T61,  construing  New  Jersey  statute  relative  to  qualiUcations  of  grand 
jurors;  Kentucky  v.  Powers,  139  Fed.  454,  45S,  481,  483,  48S,  upholding 
federal  jurisdiction  on  removal  where  one  indicted  in  atate  eonrt  for  mnr- 
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del  dlwiiminated  ftgalnrt  is  selection  of  jury;  Scott  t.  Kinney,  137  Fed. 
1011,  where  failure  to  obtain  trial  of  action  in  state  court  resnlted  from 
failure  to  secure  attorney  or  becauae  opponent  secured  eontinuaneea  of 
trial  against  objection,  cause  not  removable  under  Bev.  Bt,  1  641. 

SyL  5  (IX,  S31).    Bemoval  petition— Denial  of  eqaal  rigbta. 
Approved  in  Kentud^  t.  Powere,  139  Fed.  480,  npliolding  removal  of 
eiiminal  ease  where  accused  discriminated  against  in  selection  t>t  jury. 

SyL  6  (IX,  831).     Bemoval — Exclusion  of  negro  jurors. 

Approved  in  Georgia  B.  B.  etc.  Co.  v.  Wright,  125  Qa.  603,  54  S.  E. 
S8,  failure  of  legislature  to  impose  tax  on  st^ares  of  domestic  corpora- 
tion where  property  of  such  eorporationa  is  taxed  in  bands  of  company, 
while  imposing  tax  on  shares  in  foreign  corporations,  is  not  denial  of 
equal  protection  as  to  owners  of  sham  in  foreign  corporation. 

Syl.  7  (IZ,  831).    Negro  defendant — Trial  by  negro  jurors. 

Approved  in  Martin  v.  Texas,  200  IT.  B.  321,  SO  L.  499,  26  Bup.  Ct. 
33S,  discrimination  against  negroes  because  of  race  in  ealection  of 
jnrora  not  shown  by  verified  motaons  to  quash  indictment  and  jury 
panel,  charging  each  discrimination,  where  no  evidence  offered  to  establish 
facte  allegedj  Kentucky  y.  Powers,  139  Fed.  463,  upholding  removal  of 
criminal  case  where  accosed  discriminated  against  in  selection  of  juryj 

8yl.  8  (IX,  831).    Mandamus  to  control  judicial  discretion. 

See  98  Am.  St.  Bep.  890,  note. 

8yl.  9  (IZ,  831).    Mandamus  where  discretion  abused. 

Approved  in  Kentucky  t.  Powers,  139  Fed.  498,  upholding  removal  of 
criminal  ease  where  accused  discriminated  against  in  aelection  of  jury; 
Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  954,  67  L.  B.  A.  761,  66 
C.  0.  A,  S5,  granting  mandamus  to  compel  circuit  judge  to  vacate  order 
staying  action  in  circuit  court  on  claim  against  city  pending  appeals  to 
state  court;  In  re  Dowd,  133  Fed.  751,  arguendo. 

Distinguished  in  Smith  v.  Connor,  98  Tex.  438,  84  B.  W.  S17,  refusing 
mandamus  to  require  justices  of  court  of  eivil  appeals  to  certify  for 
decision  question  decided  by  that  court. 

(IZ,  S2S.)  Miscellaneous.  Cited  in  Casaett  v.  Mitchell  Coal  t  Coke 
Co.,  ISO  Fed.  40;  Oay  v.  Thomas,  C  Okl.  27,  46  Pac.  S86,  equal  protection 
does  not  make  necessary  same  local  regulations. 

100  U.  S.  339-370,  26  L.  667,  EX  PARTE  VIHQINIA. 

Byl.  2  (IZ,  832).     Habeas  coriniH — Inquiry  into  judgment. 

Approved  in  Jamison  v.  Wimbisb,  130  Fed,  361,  granting  habeas 
corpus  where  one  sentenced  by  police  judge  for  petty  offense  to  seven 
montlis  on  ehain-gang,  where  he  wsa  fut  in  stripes  and  mads  to  wear 
Irouk 
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S7L  a  (IX,  B33).    Eqtwl  righU  to  negroc*. 

Approved  ia  Ex  parte  Biggins,  134  Fed.  406,  member  of  mob  wUeh 
tkket  negro  charged  with  eritae  from  cberill  and  Ifoehn  bim  ia  indict«bl« 
for  eonapiiu^  tmdor  Bev.  St.,  fj  5506,  5S09, 

Syl.   i    (IZ,   83<).    Offleer   violating   fourteenth   amendnent. 

Approved  In  DoQglaa  PaA  Joeke7  Club  t.  OTaingeT,  14S  Fed.  417, 
apholding  jarisdietlon  over  init  to  enjoin  etat«  offleen  enforcing  Ken- 
tuck;  aet  of  1906,  regulating  racing,  on  gronnd  that  their  action  violates 
property  right*  under  federal  constitution;  Ex  parte  Biggini,  134  Fed. 
400,  420,  member  of  mob  which  take*  negro  charged  with  crime  from 
aherilf  and  Ijnchei  him  is  indictable  for  conspiracy  under  Bev.  Bt.,  (9 
6908,  5600;  Georgia  B.  B.  eta.  Co.  v.  Wngbt,  1E6  Oa.  603,  64  S.  E.  SS, 
failnra  of  legiilatoie  to  impose  tax  on  sharee  of  domestic  corpomtion, 
where  property  of  aaeh  corporations  is  taxed  in  hands  of  company  while 
imposing  tax  on  sharee  in  foreign  corporation.  Is  not  denial  of  eqnsl  pro- 
teetion  as  to  owners  of  share*  in  foreign  corporations;  McKinster  t. 
Sager,  193  Ind.  680,  106  Am.  St.  Bep.  26S,  72  N.  E.  SSS,  68  L.  B.  A. 
273;  and  Sellers  t.  Hayes,  103  Ind.  434,  72  N.  E.  123,  both  holding 
void  statute  declaring  sales  of  stock  of  merchandise  otherwise  than  in 
eonrse  of  trado  void  as  to  ereditors  having  purchase  money  claim,  nnlesa 
certain  conditions  observed;  State  ex  rel.  Oalle  t.  New  Orleans,  113 
1m.  177,  M  Bo.  1001,  67  L.  B.  A.  70,  under  New  Orleans  charter  giving 
council  diseration  with  respect  to  granting  barroom  license^  council 
cannot  arbitrarily  refqse  license. 

Distinguished  in  Owensboro  Waterworks  Co.  ▼.  Owensbora,  200  U.  B. 
46,  50  L.  364,  26  Sup.  Ct  249,  denying  federal  jurisdiction  over  euit 
to  enjoin  threatened  diversion  by  city  of  funds  which  it  had  collected  for 
specified  object,  on  theory  that  failure  of  duty  on  part  of  ci^  wiQ  in- 
crease taxation;  Barney  v.  New  Tork,  193  IT.  8.  440,  4S  L.  741,  24 
Sup.  Ct.  602,  aTerment  in  bill  to  enjoin  conttmetion  of  railroad  tunnel 
under  city  street  that  abutting  owner  is  deprived  of  property  without 
due  process  doss  not  give  federal  eonrt  jurisdiction  where  bill  proceeds 
on  theory  that  action  sought  to  be  enjoined,  was  forbidden  by  state  law; 
St.  Louis  etc.  By.  Co.  v.  Davis,  132  Fed.  635,  63S,  denying  federal  juris- 
diction over  suit  to  enjoin  state  board  from  certifying  assessment  of 
railroad  property  for  tamtian  at  higher  percentage  of  actual  value  than 
other  elasse*  of  property,  contrary  to  state  law. 

Syl  6  (IX,  835).     Boee  discrimination  in  juries. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  454,  upholding  removal  of 
prosecution  where  accused  discriminated  against  in  selection  of  jurors. 

Syl.  7  (IX,  836).     Fourteenth  amendment — Civil  rights. 

Approved  in  Kentucky  v.  Powers,  130  Fed.  465,  upholding  removal 
«f  criminal  prosecution  where  accused  discriminated  against  in  selee* 
tios  of  jurors. 

(IE,  832.)  Ifiscellaneons.  Cited  in  Oay  v.  Thomas,  6  OU.  S7,  46 
Pat.  986,  equal  protection  does  not  make  necessary  sam*  local  regala* 


sdbvCoOgIc 


Mf  Notei  on  U.  B.  BeporU.  lOD  U.  S.  S71-429 

tioDs;  Olfea  T.  State,  115  Tenu.  444,  90  a  W.  632,  npholdiug  AeU 
1901,  p.  lis,  prohibiting  piaotice  of  medicine  without  license. 

100  U.  B.  871-399,  S5  L.  717,  EZ  FABTE  8IEB0LD. 

Sfl.  1  (IX,  63B).    Habeaa  eorpui — Convletiou  under  roid  act. 

ApproTsd  in  JamiBon  t.  Wimbiah,  130  Fed.  301,  granting  babeaa 
eorpua  where  one  lentenced  by  police  judge  for  petty  offenee  to  leven 
months  in  chain  gang  where  ha  waa  compelled  to  wear  atripes  and  leg 
irona. 

Syl.  2  (IX,  837).    Habeas  corpus — Sentence  by  Inferior  eourt. 

Approved  in  Ex  parte  Uoran,  144  Fed.  601,  upholding  juriadietion 
of  circuit  eourt  of  appeals  to  inquire  into  power  of  Oklahoma  couit 
to  imprison  ona  convicted  of  capital  crime. 

Syl.  3  (IZ,  837).     Habeas  corpns  not  writ  of  error. 

Approved  in  Ex  parte  Uoran,  144  Ped.  604,  denying  right  to  review 
on  habeu  corpus  validity  of  selection  of  grand  jurors  by  territorial 
court. 

SyL  4  (IZ,  838).    Habeas  corpus— Want  of  jnriidietiou. 

Approved  in  Ex  parte  Bobinson,  144  Fed.  836,  where  circuit  court 
had  DO  jurisdiction  of  subject  matter  of  suit,  adjudication  that  OBft 
was  guilty  of  contempt  in  violating  injunction  isiuod  therein  ia  at- 
tackable on  habeas  corpus;  In  re  Bnrliell,  £  Alaslca,  109,  habeas  corpus 
does  not  lie  where  justice  of  peace  added  "at  hard  labor"  to  penalty, 
where  hard  labor  not  in  fact  being  imposed. 

SyL  5  (IZ,  838).     Habeas  corpus — Beview  of  jurisdiction. 

Approved  in  dissenting  opinion  in  Bush  v.  Buekley,  100  Ue.  S33, 
61  Atl.  7S1,  70  L,  B.  A.  464,  majority  holding  judge  Issuing  warrant 
and  officer  serving  same  not  liable  civilly,  though  ordinance  under 
which  arrest  made  was  invalid. 

Syl.  10  (IZ,  840).     Act  offense  against  state  and  gOTemment. 

Approved  in  Ex  parte  Biggins,  134  Fed.  411,  member  of  mob  which 
took  negro  accused  of  crime  from  sheriff  aud  lynched  him  nay  Iw 
indicted  for  conspiracy  under  Bev.  St.,  gg  6508,  5509. 

(IX,  836.)  UisceJlaneouB.  Cited  in  Hooks  v.  Aldridge,  14S  Fed. 
870. 

100  U.  B.  399422,  25  L.  719,  EX  PABTE  CLABEB. 

(IZ,  842.)  Miscellaneous.  Cited  in  Cnyler  v.  Atlantic  A  N.  C.  B. 
Co.,  131  Fed.  99,  releasing  on  habeas  corpus  publisher  of  newspaper 
committed  for  contempt  of  federal  court  consisting  of  sditorial  crit- 
icising official  conduct  and  integrity  of  court. 
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100  tr.  8.  434-444,  25  L.  743,  GOT  t.  BALTIMORB. 

Bj\.  1  (IX;  840).    Imposing  burden*  on  interstate  eommeree. 

Approved  in  la  re  Sydow,  4  Aris.  210,  36  Psc.  215,  holding  TKlId 
Bev.  St.,  tit.  42,  par.  223B,  §  9,  requiring  dealera  in  msrehandiBe, 
except  agricultural  produetg  of  territor;^,  except  when  lold  bj  pTo< 
ducer,  to  pay  license  tai;  Commonwealtli  v.  Caldwell,  190  Maea.  358, 
357,  76  N.  B.  9S5,  holding  void  Bev.  Laws,  c  65,  gg  15,  16,  per- 
mitting  ules  by  peddlen  of  agricnltural  prodneta  of  United  Stat«a 
without  license,  but  forbidding  anlieeused  sales  of  agrienltaral  pro- 
duct! of  other  count riee, 

100  U.  S.  446-456,  25  L.  695,  CASE  v.  CITIZEN'S  BANK. 

Bjl,  2  (IX,  84S).    Aets  of  bank  cashier—Scope  of  authority. 

Approved  in  Goshorn  v.  People's  Nat.  Bank,  32  Ind.  App.  432,  102 
Am.  St.  Bep.  248,  69  N.  E.  1B6,  where  depositor  gave  bank  cashier 
cheek  with  instructions  to  remit  amount  thereof  to  trust  comp&nj  for 
deposit,  bank  is  liable  for  cashier '■  misappropriation  of  fund. 

100  V.  S.  457-4S2,  25  L.  593,  BEMOTAL  CASBa 

Syl.  1  (IX,  849).     Bemoval — Diverse  citizenship. 

Approved  in  Sweeney  v.  Carter  OU  Co.,  199  U.  B.  2S8,  50  L.  181, 
26  Sup.  Ct.  55,  two  citizens  of  different  state  may  sue  citizen  of  third 
state  in  circuit  court  for  district  of  latter 'a  residence;  Dawson  v. 
Columbia  Avenue  etc.  Trust  Co.,  197  U.  8.  ISl,  49  L.  716,  25  Sup.  Ct. 
420,  denying  federal  jurisdiction  over  suit  against  city  by  mortgagee 
of  waterworks  to  enforce  city's  contract  with  waterworks,  where  no 
diversity  of  citizenship  exists  between  city  and  waterworks;  Johnston 
etc.  Switch  Co.  v.  Buds  etc.  Mfg.  Co.,  148  Fed.  883,  suit  between 
corporations  of  different  states  is  removable  though  corporation  and 
individuals  who  are  citizens  of  same  state  aa  complainant  are  joined 
as  defendants  with  moving  corporation,  and  second  corporation  ia  mere 
stakeholder  and  individuals  are  its  officers;  Lucas  t.  Milliken,  130 
Fed.  828,  in  suit  by  stockholder  against  corporation  and  other  stock- 
holder* to  prevent  deal  by  latter  to  control  corporation,  to  cancel  cor- 
poration's contract  and  substitute  another  by  which  conspiraiora 
would  profit,  corporation  aligned  with  complainant  for  remoral  pur- 
poses in  accordance  with  interest  shown  by  bill;  Boatmen's  Bank  ▼. 
Fritzlen,  135  Fed.  658,  68  C.  C.  A.  288,  determining  jurisdiction  over 
controversy  over  foreclosure  of  mortgages;  Oroel  t.  United  Blec.  Co., 
132  Fed.  254,  SST,  261,  in  equity  suit  by  stockholder  in  own  name 
on  right  of  action  in  corporation.  Utter  aligned  with  defendants 
whenever  officers  shown  to  be  opposed  to  object  sought  by  com- 
plaining stockholder,  and  when  opposition  not  shown  it  is  aligned  with 
complainant;  Laden  v.  Meek,  130  Fed.  879,  69  C.  C.  A.  361,  removal 
petition  alleging  merely  that  certain  petitioners  are  residents  of 
«tat«  other  than  that  of  which  plaintifl  ia  oitisu,  and  that  Bone  of 
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Sfl.  1   (IX,   8S2).     BemOTal  bond — DUcietion   to   accept. 

ApproTed  in  Untual  Life  Ini.  Co.  t.  Langlej,  14S  Fed.  120,  wher* 
proper  petition  and  bond  for  removal  filed  in  time  with  cleik  of 
fltste  court  and  certified  copy  of  record  filed  In  federal  eoart,  latter 
aeqaires  jurisdiction  withoot  order  of  Btato  coort  transferring  cause. 

8j\.  6   (IX,  853),    No  removal  after  trial  begun. 

Approved  in  Atlanta  etc  Bj.  Co.  t.  Soutbem  Bj'.  Co.,  131  Fed. 
€61,  66  C.  C.  A.  601,  .granting  removal  thongb  defendant  in  state 
court  filed  answer  and  motion  for  diasolntion  of  ex  parte  restraining 
order,  which  motion  judge  heard  in  chambers  on  ex  parte  afSdavita. 

Syl.  7  (JX,  853).    Bemoral — Caase  mast  appear  to  state  court. 

Approved  in  Illinois  Central  By.  Co.  v.  Jones,  118  Ky.  165,  80  a  W. 
486,  following  role;  Corporation  Commission  t.  Southern  By.  Co.,  185 
N.  C.  81,  47  S.  E.  232,  removal  petition  alleging  that  proceeding  be- 
fore corporation  commission  to  compel  railroad  to  deliver  coal  cars 
to  siding  was  of  civil  nstnro  to  assert  right  of  commission  to  compel 
delivery  of  interstate  shipments,  and  that  matter  in  controversy  ex- 
ceeded sum  of  t2,000,  ii  insuffleient. 

8y].  9  {IX,  855).    Bemoral— Time  to  file  transcript. 

Approved  in  Groton  Bridge  ate.  Co.  v.  American  Bridge  Co.,  137 
Fed.  290,  under  Bemoval  Act  of  1S88,  g  3,  it  is  sufficient  if  petition 
is  presented  to  judge  in  chamben,  with  bond,  and  after  approval  of 
bond,  petition  and  bond  are  filed  with  clerk  of  eourt  of  county  where 
venue  laid. 

Byl.  11  (DC,  85S).    Equitable  auignmenta — Payment  out  of  fund. 

Approved  in  Johnston  v.  Huff,  133  Fed.  706,  66  C.  C.  A.  634,  where 
contractor  to  feed  track  gang  agreed  with  sapply  house,  whereby  It  was 
to  give  him  credit,  and  he  gave  it  order  on  railroad  for  snms  due  him, 
an  order  not  presented  till  day  prior  to  voluntary  bankruptcy,  was  pref  • 

100  U.  B.  483-491,  ES  L.  628,  EAnENSTEIN  v.  LYNHAU 

Syl.  1   (IX,  856).     Naturalization — Presumptions. 

Approved  in  Ehrlich  v.  Weber,  114  Tenn.  717,  88  8.  W.  180,  one  bom 
in  foreign  country,  is  presumed  to  be  alien  tliough  be  baa  long  reaided 

SyL  8  (IX,  SET).    TreatiM  liberally  construed. 

Approved  in  In  re  Wyman,  ISl  Mass.  278,  77  N.  E.  3S0,  ondw 
Bussian  treaty  of  1832,  on  death  of  Kussisn  subject  Intestate,  Bussian 
Tict-consol  entitled  to  letters  in  preference  to  public  administrator. 
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87I.  7  (IX,  857).    Tr«»t7  rigbtg  mip«rioT  to  lUtntca. 

Approved  in  Doekitader  v.  Eerahftw,  4  PsDiie.  (D«I.)  400,  SS  AtL 
S41,  B«v.  Code  1SS2,  u  amended  1893,  e.  81,  j  I,  permitting  Bli«n 
kindred  to  take  Iand<  under  Intestate  lawi  onl;  when  reddent*  of 
Rtate  at  time  of  death  of  intestate,  violates  Britisti  treaty  of  1900; 
In  re  Wfmau,  191  Uasa.  STB,  T7  N.  E.  3S0,  under  Ba««ian  treatj  of 
J632,  on  death  of  BoMian  aubject  intestate  Bnasian  Tiee-eoninl  enti- 
tled to  lettere  In  preference  to  poblie  administrator;  Ehrlieb  7. 
Weber,  114  Tena.  726,  88  8.  W.  192,  where  complaioaDt  based  claim 
en  provlaloni  of  treatf,  not  necessary  to  make  formal  elaim  of  right* 
nndor  treaty. 
100  n.  8.  491-490,  25  L.  S58,  KZBTLANB  ▼.  H0TCHEI88. 

8yL  1  (IZ,  8S8).    Federal  jurisdiction — 8tata  taxation. 

Approved  in  St.  Louis  etc  By.  Co.  v.  Davis,  132  Fed.  634,  denyiBf 
federal  jurisdiction  to  enjoin  state  board  from  certifying  assessment 
ef  railroad  property  at  higher  percentage  of  actual  valne  than  prop- 
erty of  other  elaasee  is  assessed,  contrary  to  state   law. 

ByL  8  (JX,  858).    Taxation  of  debt— Situs. 

Approved  in  Qilbertson  T.  OUver,  120  Iowa,  S71,  105  N.  W.  1003, 
indebtedness  to  nonresident  having  no  agent  in  state,  she  bavinE 
evidence  of  debt,  is  not  liable  to  inheritance  tax. 

ByL  8  (EX,  859).    State  tax  of  debts  due  by  nonreaidents. 

Approved  in  Union  etc  Trantit  Co.  v.  Sentucky,  190  V.  8.  ZOS, 
60  L.  154,  £6  Snp.  Ct.  36,  duo  process  of  law  is  denied  Kentucky 
reread  by  tax  nnder  Kentucky  statote  on  Its  rolling  stock  perma- 
nently located  in  other  states  and  employed  there  in  its  business; 
Qoodslte  V.  Lane,  130  Fed.  694,  nnder  Ohio  act  of  1800,  taxing  all 
property  in  state  and  all  moneys  and  credits  owned  by  residents, 
where  trust  estate  and  benefieiaries  are  outside  state,  and  trustee  did 
not  Set  snsh  in  Ohio,  though  he  resided  there,  estate  not  taxable; 
Kingsley  v.  HerriU,  122  Wis.  201,  09  N.  W.  1040,  67  L.  B.  A.  200, 
upholding  Bev.  St.  1808,  g  1038,  making  debts  doe  from  solvent 
debtors  subject  to  taxation. 
100  U.  8.  500.507,  25  L.  763,  PABISH  v.  UNITED  STATEi 

Syl.  8  (TK,  860).    Damages  for  breach  of  contrast. 

Approved  in  Choctaw  etc,  B.  B.  Co.  v.  Jacobs,  15  OU.  SOO,  SB 
Pae.  504,  determining  damages  in  action  against  railroad  for  delay  in 
delivering  freight;  TooUe  v.  Kent,  12  Okl.  601,  73  Fac  815,  deter- 
mining damages  to  merchant  for  wrongful  acts  of  partner  directly 
causing  closing  of  store  by  virtue  of  fraudulent  chattel  mortgage. 
100  U.  8.  608-514,  25  L.  831,  UNITED  STATES  v.  BOWBN. 

Syl.  2   (IX,  860).    Construction  of  Bevised  Statutes. 

Approved  in  Benson  v.  Henkel,  19S  U.  S.  13,  49  L.  923,  25  Sup.  Ct. 
HO,  District  of  Columbia  is  district  of  United  States  within  Bev. 
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St.,  }  1014,  authoriiing  removal  for  trial  of  person  ebarged  witb 
offense  against  United  Statsg  to  federal  district  where  trial  to  be 
bad;  Uaited  States  t.  BaiBcli,  144  Fed.  4S0,  Bev.  St.,  §  6424,  proUbitB 
felonioDB  making  of  eeitifieate  of  nataralization  bj  person  other  than 
person  appljing  to  be  admitted  a  citizen  or  appearing  as  witness  for 
such  person;  Schmidt  v.  United  States,  133  Fed.  261,  66  C.  C.  A. 
380,  one  knowinglj  swearing  falselj  to  materieJ  fact  in  natnralization 
proceedings  in  state  eonrt  may  be  indicted  and  punished  for  perjurj' 
in  federal  court,  under  3S  Stat.  1222,  §  39;  United  States  v.  fork, 
131  Fed.  328,  Bev.  St.,  g  5424,  did  not  include  uttering  of  forged 
natnralization  certificate  bj  person  other  than  one  applying  therefor 
or  appearing  as  witness  for  person  eo  applying;  Holland  t.  Webster, 
43  Fla.  91,  20  Bo.  627,  under  Bev.  St.,  g§  1279,  1462,  aopreme  oonrt 
must  entertain  motion  to  quash  appeal  t&ken  merely  for  delay,  though 
caae  not  reached  for  final  bearing  on  docket;  Tmateea  of  American 
Bank  v.  McComb,  105  Vs.  478,  54  B.  E.  16,  under  Acta  1897-08,  pp. 
896,  010,  e.  866,  trustee  under  deed  of  trust  for  creditors  is  holder 

Distinguished  in  Clagett  v.  Dulath  Township,  14S  Fed.  826,  Uinu. 
Qen.  St.  1878,  preparation  and  publication  of  which  authorised  by 
legislature,  and  which  was  made  competent  evidence  of  laws  of 
state,  being  private  compilation,  when  verity  thereof  i*  questioned, 
court  looks  to  original  enactments. 

100  U.  S.  514-536,  25  L.  699,  UOUNT  FLBASANT  t.  BECEWITH. 

Syl,  1  (IX,  862).    Ifodifleation  of  municipality's  powers. 

Approved  in  Worcester  v.  Worcester  etc.  St.  By.  Co.,  196  U.  S. 
550,  49  L.  500,  25  Sup.  Ct.  327,  city  cannot  invoke  federal  constitu- 
tion contract  clause  against  abrogation  by  state  law,  with  consent  of 
railroad,  of  provisions  of  contract  between  company  and  city  with 
reference  to  paving  of  streets;  FoUom  v.  Greenwood  Co.,  137  Fed. 
4S0,  6S  C.  C.  A.  473,  where  statute  incorporated  township  to  enable 
people  to  issue  railroad  aid  bonds,  and  provided  that  county  auditor 
and  treasurer  should  assess  taxes  to  pay  bonds,  state  could  not  de- 
prive bondholder  of  such  remedy  unless  equally  efficacious  remedies 
substituted;  Ex  parte  Folsom,  131  Fed.  504,  where  S.  C.  act  1882, 
chartering  railroad  authorised  townships  to  issue  aid  bonds  aud  au- 
thorised county  anditor  and  treasurer  to  assess  and  collect  taxes  to 
pay  bonds,  constitutional  ameudment  abolishing  corporate  existence 
of  townships  which  had  issued  bonds  was  void;  Chicago  t.  Cicero, 
210  111.  294,  71  N.  E.  358,  upholding  Laws  1003,  p.  113,  g  1,  enlarging 
corporate  limits  of  sanitary  district  created  by  Hnrd's  Bev.  St. 
1001,  p.  347,  g  26;  Attorney  General  v.  Springwells  Tp.,  143  Mich. 
534,  107  N.  W.  91,  upholding  Loe.  Acts  1905,  p.  1068,  No.  627,  pro- 
viding for  annexation  of  territory  to  Detroit;  Van  Cleve  v.  Passaie 
Valley  Sewerage  Commrs.,  71  N.  J.  L.  IBS,  58  AtL  677,  upholding 
«et  of  1S03  t«  relleva  from  pollution  streams  within  Passaic  Talley 
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acw«T«ge  diitrict;  In  re  School  Committee,  2fi  B.  L  IBS,  68  Atl.  G3S, 
Pub.  Idiws  1903,  p.  33,  e.  1101,  aboliBhiag  school  diitrieta  and  vesting 
property  thereof  in  towns,  doet  not  violate  contract  elanae  of  con- 
atitution;  Lincoln  Co.  v.  Brock,  37  Wash.  17,  79  Pac.  478,  eoantj 
ifl  mnnicipal  corporfttion  within  Cooat.,  art.  1,  {  10,  proliibiting  appro- 
priation of  light  of  w»j  for  nee  of  corporation,  other  than  municipal, 
until  conipeniation  made.    See  97  Am.  St.  Bep.  349,  note. 

Diatinguished  in  Folaom  t.  Qreenwood  Co.,  130  Fad.  733,  county 
which  can  levy  tazea  only  for  specifled  pnrpoaea  is  not  liable  for 
bonda  isansd  before  connty  created  by  tovnuhip  which  waa  at  time 
body  corporate  of  another  county,  bnt  which,  ainee  ita  annexation 
to  new  county,  has  been  dissolved. 

SyL  4  (IX,  863).     Division  of  municipalities — Debta. 

Approved  in  Graham  v.  Folaom,  200  U.  S.  £53,  50  L.  469,  S6  Snp. 
Ct.  245,  county  auditors  and  treaauren  who  are  instrumeuta  employed 
by  legialatnre  to  asieu  and  coUect  taxea  may  be  compelled  by  man- 
damus to  levy  tax  to  pay  judgment  on  townahip  bonds  whose  cor- 
porate existence  aboliahed;  Oamble  v.  Bural  Independent  School  Diit., 
149  Fed.  119,  120,  under  Iowa  Coda  1873,  J  1715,  providing  for  division 
of  assets  and  liabilities  on  division  of  school  district,  suit  by  bond- 
holder of  district  which  has  ceased  to  exist  by  reason  of  division  of 
territory  into  new  districts,  to  enforce  payments  by  new  diatrieta,  is 
within  federal  equity  jariadietion;  Planters'  etc.  Bank  v.  Hniett  Tp., 
132  Fed.  638,  fact  that  township  after  it  issued  bonds  ma  transferrea 
from  old  connty  and  indnded  in  new  county  does  not  affect  liability 
of  people  or  property  tlierein  for  payment  of  bonds;  Taylor  v.  Pine 
Qrove  Tp.,  132  Fed.  567,  where,  after  issoanee  of  bonds  by  town, 
ship,  all  but  small  part  of  it  included  in  new  connty,  and  its  bonn- 
daries  changed  so  aa  to  include  new  territory,  all  territory  and  prop- 
erty therein  became  liable  for  bonds;  Pepin  Tp.  v.  Sage,  129  Fed. 
659,  64  C.  C.  A.  169,  applying  rule  where  special  act  creating  village 
repealed;  Shoshone  Connty  v.  Thompson,  II  Idaho,  143,  81  Faa.  70, 
under  act  of  1003,  annexing  portion  of  Shoshone  eonnty  to  Nea 
Peree  connty,  tax  aale  certificates  and  tax  deeds  and  property  acquired 
thereunder,  as  well  as  delinquent  taxes,  belong  to  former  county; 
Commra.  Qreer  Co.  v.  Clarke,  IS  Okl.  211,  70  Pae.  211,  holding  Greer 
county,  Oklahoma,  liable  for  debts  of  territory  formerly  known  as 
Qreer  connty,  Texas,  which  territory  was  decided  to  be  in  Oklahoma; 
School  Dist.  No.  76  v.  Capitol  Nat.  Bank,  7  Okl.  50,  64  Pac.  Sll, 
holder  of  school  warrants  drawn  by  eonnty  clerk  on  county  treaaorer 
under  school  law  of  1S90,  to  be  paid  ont  unappropriated  moneys 
of  separate  school  fund,  cannot  sue  township  or  school  districts  cre- 
ated out  of  township;  City  of  Qnthrie  v.  Wylie,  6  Okl.  66,  55  Pae. 
105,  proviaionsJ  city  of  Outhrio  not  being  de  facto  municipality,  ita 
sncceuora  are  not  liable  on  Ita  contracts;  City  of  Quthrie  t.  Territory, 
1  OkL  202,  31  Pae.  194^  11  L.  B.  A.  418,  fact  that  village  eorporatiom 
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liaa  ehangied  into  eity  Bince  liability  of  village  for  debts  of  pToTistonal 
orgHDization  flied  hj  legiBlktiom  does  not  relieve  citj-  from  liftbility 
for.  debts. 

DistingDisbed  in  Wicbtnan  v.  Flacerville,  147  Cal.  164,  SI  Pac. 
S3S,  where  eitj  aathoriEed  by  special  statute  to  issae  bonds  for  relief 
of  fire  department,  and  Its  former  charter  repealed  and  new  charter 
adopted  cootainiDg  no  nieh  aothority,  subsequent  issne  of  bonds  under 
old  act  was  Toid. 

,100  U.  S.  539-547,  25  L.  705,  PEOPLE  v.  WEAVEE. 

S7I.  2  (IX,  865).    State  tax  on  national  bank  shares. 

Approved  in  Douglas  Park  Joeke;  Club  v.  Orainger,  146  Fed.  417, 
lioldlng  valid  Kentucky  act  of  1006,  regulating  racing;  Consolidated 
•Gas  Co.  V.  Mayor  etc.  of  Baltimore,  101  Md.  5S8,  109  Am.  St.  Bep. 
£98,  61  Atl.  538,  1  L.  B.  A.  (N.  S.)  263,  holding  void  aaseument  of 
street  easements  of  gas  company  arbitrarily  fixed  at  sum  nearly 
million  dollars  in  exeesa  of  corporation's  capital  atoek,  and  same 
«fterward  reduced  by  deduction  of  inflatsd  valuation  of  corporation's 
^eraonalty  and  residuum  divided  by  two;  Ankeny  v.  Blakley,  44  Or. 
46,  74  Pae.  468,  holding  assessment  of  national  bank  stock  not  so 
'•xcessire  aa  compared  with  assessment  on  other  moneyed  capital  as 
to  amount  to  discrimination;  dissenting  opinion  in  Kingsley  v.  Uer- 
Till,  122  Wis.  20s,  99  N.  W.  1060,  67  L.  B.  A.  200,  majority  upholding 
Bev.  St.  1898,  f  1036,  taxing  debts  due  from  aolvent  debtors. 

Distinguished  in  dissenting  opinion  in  San  Frandico  Nat.  Bank  t. 
Dodge,  197  U.  B.  Ill,  113,  49  L.  687,  688,  25  Sup.  Ct.  384,  majority 
holding  discrimination  against  national  banks  and  in  favor  of  state 
banks,  resnlta  from  taxation  of  national  bank  shares,  under  Cal.  Pol. 
<lode,  S3  S608-3610,  at  market  value,  while  franehisea  not  included 
in  taxing  state  bank's  property, 

(IX,  865.)  His cellan eons.  Cited  in  Delaware  etc.  B.  B.  Co.  v. 
Pennsylvania,  198  IT.  S.  352,  49  L.  1081,  25  Bap.  Ct.  669,  supreme 
court  is  eonelnded  by  state  court's  eoDstraction  of  state  statute, 

100  U.  a.  648-663,  2S  L.  710,  NEWTON  v.  MAHONING  Ca  COM- 


Byl.  1  (IZ,  869).    Legislature  may  abolish  office. 

Approved  in  UcOovern  v.  Mitebell,  78  Conn,  &G3,  63  Atl.  439, 
upholding  act  of  1905,  increasing  salaries  of  judges  of  supreme  court 
of  errors  and  of  superior  court,  act  to  take  affect  from  its  pasasgs; 
Uial  T.  Ellington,  134  N.  C.  142,  46  B.  E.  964,  65  L.  B.  A.  697,  hold- 
ing road  supervisor  appointed  for  definite  term  nnder  act  of  legis- 
lature deprived  of  office  by  subsequent  statnte  abolishing  olBee; 
dissenting  opinion  in  Territory  v.  Albright,  12  N.  U.  318,  78  Pae, 
21s,  majority  holding  assessor  appointed  pursuant  to  amendment  of 
1003  to  Bernadillo  county  diviaion  act,  prior  to  diviaioii  act  taking 
effect,  not  entitled  to  office. 
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67I.  2  (IX,  869).  CoQtraeta — Laws  regulating  government. 
Approved  in  Uial  v.  EUington,  134  N.  C.  165,  4S  a  E.  872,  «5 
L.  B.  A.  697,  holding  road  anpervisoi  appointed  for  definite  term 
under  statute  deprived  of  office  by  anbaequent  statute  attolishing  office; 
State  T.  Irvine,  14  W70.  387,  84  Pae.  106,  where  state  passed  act 
creating  agrieultaral  college,  which  was  public  corporation,  fact 
that  property  devised  in  trust  for  its  benefit  did  not  preclnds  repeal 
of  incorporating  act. 

S7I.  3  (IX,  870).    Prior  cannot  bind  later  legislature. 

Approved  in  Lang  v.  LutK,  180  N.  T.  259,  73  N.  E.  26,  wbere  debt 
of  corporation  was  created  in  1900,  right  of  creditor  to  enforce  stock- 
bolder 's  liability  in  1902,  given  by  Laws  1892,  p.  1841,  c  683,  was 
governed  by  saeb  act,  and  not  by  Laws  1901,  p.  971,  c.  3S4;  State 
T.  Irvine,  14  Wyo.  37S,  64  Fac.  101,  Wyoming  Agricultural  College 
incorporated  by  act  of  1891  was  pnblie  corporation  who(«  charter 
state  could  repeal  by  subsequent  statute. 

ByL  4  (IX,  870).    State  contracts— Nothing  conceded. 

Approved  in  Enoxville  Water  Co.  v.  Knoxville,  200  U.  8.  S5,  90 
L.  SS9,  26  Snp.  Ct.  224,  municipal  grant  of  waterworks  franchise  does 
not  impliedly  devest  municipality  of  power  to  construct  own  water- 
works; Story  V.  Woolverton,  31  Mont.  354,  78  Fac.  590,  act  of  Coo- 
gress  of  1891,  granting  Montana  one  section  of  land  of  former 
military  reservation  to  be  selected  "so  as  to  embrace  buildiogs  and 
improvements  tbereon,"  did  not  grant  nae  of  water  of  stream  from 
which  government  had  taken  water  by  means  of  ditch  across  other  lands 
to  lands  granted. 

(IX,  869.)  Miscellaneous.  Cited  in  Humphrey  v.  Humphrey,  IIS 
Ho.  App.  363,  01  8.  W.  405,  determining  domicile  of  party  to  divorce. 

100  U.  8.  564-571,  25  L.  735,  MEGES  v.  OLPHEETa 

SyL  2   (IX,  871).    Limitations  against  eestnl. 

8ee  104  Am.  St.  Bep.  751,  note. 

ByL  3  (IX,  871).    Limitation  against  admiDistrator  bars  heir. 

Approved  in  Williamson  v.  Beardsley,  137  Fed.  471,  69  C.  C.  A. 
615,  three  year  limitation  prescribed  by  Utah  Bev.  St.  1898,  ;  2870, 
within  which  action  may  be  brought  by  one  claiming  under  decedent 
to  set  aside  probate  sale,  runs  during  minority  of  complainant. 

100  IT.  8.  578-684,  2S  L.  618,  DICKEHSON  v.  COLOBOVB. 

Syl.  1  (IX,  S72).    Estoppel  by  conduct  or  words. 

Approved  in  Cheatham  v.  Edgefield  Mfg.  Co.,  131  Fed.  120,  fol- 
lowing rule;  Marine  Iron  Works  v.  Wiesa,  148  Fed.  154,  159,  deter- 
mining extent  of  estopptel  where  plaintiff  for  whom  defendant  con- 
tracted to  build  boat  of  specified  draft  was  present  during  building 
and  obtained  knowledge  that  boat  would  exceed  draft,  but  did  nofc 
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amtonnee  inteotlon  to  reject  boat,  bat  made  aoggeatioiiB  aa  to  eon- 
Btra«tioD;  Audereon  y.  UeesiDgeT,  116  Fed.  948,  detenniiung  effect 
of  oitoppel  OD  void  acta  of  truatee;  Wiaer  v.  Lawler,  7  Ariz.  185,  02 
Fbc.  TOl,  holding  where  defendant  contraeted  for  sale  of  mine  in 
installmentB,  leaerving  title  until  full  payment,  and  pnichasera  ae- 
aigned  interest  to  coiporation  which  defaulted  in  inatallmeot,  de- 
fendant not  estopped  to  aaaert  title  hf  becoming  partj  to  frand- 
nlent  prospectoa  iaaued  hy  company;  Dover  v,  Pittabnrg  Oil  Co., 
143  Cal.  EOS,  77  Pae.  4M,  where  owner  of  atock  certifleatea  ratified 
indorsement  thereof  in  hie  name  \>j  OBtensible  agent  and  informed 
'  corporation  leetetarj'  indorsement  waa  all  right,  he  is  estopped  to  deny 
agency  as  against  bona  fide  transferees  for  value;  Holt  v.  King,  54 
W.  Va.  447,  47  B.  E.  365,  where  holder  of  vendor 'e  lien  of  land  sold 
for  taxes  proposed  to  redeem,  and  purchaser  played  subsequent  lienor 
and  vendor's  lienor  against  each  other,  and  purchaser  secretly  sells 
sheriff's  certificate  to  subsequent  lienor,  latter  enjoined  from  obtain- 
ing deed. 

SyL  S  (IX,  874).    Estoppel  in  pais  aa  defense  at  law. 

Approved  in  Campbell  v.  Oolden  Cycle  Min.  Co.,  141  Fed.  016, 
estoppel  in  pais  forms  no  basis  for  prohibition  of  actions  of  ejeetmant 
and  conversion;  South  Psnn.  OU  Co.  v.  Calf  Creek  Oil  etc.  Co.,  Iw 
Fed.  914,  where  actions  by  owner  of  land  and  lessee  pending  against 
defendant  for  taking  oil  from  land  and  rights  of  plaintiffs  under 
lease  as  between  themselves  are  indefinite,  and  defense  to  both  actions 
la  estoppel  in  pais,  equity  has  jorisdietion  over  action'  by  defendant 
against  both  defendanta  to  determine  entire  controversy;  Anglo- 
American  Land  etc.  Co.  V.  Lombard,  132  Fed.  733,  68  C.  C.  A.  89, 
in  federal  action  at  law  to  enforce  stockholder's  liability,  defendant 
cannot  set  off  indebtedness  from  corporation  to  him;  Eoge  v.  Fidelity 
Loan  ft  Trust  Co.,  103  T».  11,  48  8.  E.  405,  applying  rule  in  suit  to 
onjoin  judgment  at  law. 

Syl.  S  (IX,  874).    Ejectment  on  title  by  estoppel. 

Approved  in  Linton  v.  Hej'e,  60  Neb.  455,  111  Am.  Bt.  Xep.  95B, 
90  N.  W.  1041,  statute  of  limitations  respecting  actions  for  recovery 
of  realty  do«B  not  deprive  owner  of  property  witboot  due  process  of 
law;  Wilson  v.  Braden,  50  W.  Va.  870,  107  Am.  St.  Eep.  930,  49  8.  E. 
411,  determining  whether  party  had  bad  open,  adverse,  contlnuoas, 
and  exclusive  possession  under  color  of  title  for  statutory  period. 

Syl.  4  (IX,  875).    Quitclaim  grantee — ^Bona  flde  purchaser. 

Approved  in  Whitney  v.  Dewey,  10  Idaho,  057,  SO  Pas.  IIEO,  09 
L.  B.  A.  572,  following  rule. 

100  V.  8.  005613,  25  L.  892,  SHAW  t,  LITTLE  BOCK  ETC.  B.  B. 
CO. 

Byl.  1  (IX,  877).    Uortgage  trustee  represents  bondholders. 

Approved  in  National  Salt  Co.  r.  Ingraham,  143  Fed.  610,  detor- 
Buning  effect  of  judgment  against  trustee  u  against  holder  of  mp 
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tificate  of  indebtedness;  In  re  KenaeT-  Co.,  136  Fed.  iSB,  where  ered- 
iton  of  bankmpt,  prior  to  bankrapter,  assigned  claims  to  eominitteft 
in  trust  to  buj  bankrupt's  property  and  sell  same  for  tbeir  beoefitr 
they  eoald  not  prove  equitable  interest  as  clsims  against  bankrupt 
estate;  ludnitrial  etc.  Tmst  v.  Tod,  ISO  N.  Y.  226,  73  N.  E.  10, 
where  bondholders  of  insolTent  railroad  created  reorganiEatiou  com- 
mittee, which  was  to  adopt  reorganization  plan,  and  whose  canstroc- 
tion  of  reorganization  was  to  bo  flnal,  bondholder  deprived  of  right 
to  withdraw  bonds  bj  constmction  of  committee  could  recover  dam- 
ages of  eommittec;  Virginia  etc.  Power  Co.  v.  Fisher,  104  Ta.  135, 
I3S,  51  B.  E.  203,  denying  right  to  stockholders  to  sue  for  appoint- 
ment of  receiver  where  one  person  controlled  majority  of  stock  and 
elected  his  own  directors,  who  colluded  with  him  in  spoliation  of  cor- 
poration's property. 

Syl.  3  (IX,  878}.    Uajority  bondholders  govera. 

Approved  in  Bowling  Oreen  Trust  Co.  ▼.  Virginia  etc.  B.  Co.,  13S 
Fed.  924,  refusing  individual  holders  of  minority  of  railroad  bonds 
to  intervene  in  foreclosure  to  displacement  of  trnetee  who  has  sued 
on  reqnsit  of  majority,  where  only  objection  is  that  trustee  is  un- 
suitable to  conduct  suit  because  certain  directors  are  bondholders. 

Syl.  4  (JX,  878).    Bailroad  mortgages — Loan  to  complete  road. 

Distinguished  in  Cochran  v.  Pittsburg  etc.  B.  Co.,  150  Fed.  682, 
upholding  right  of  bondholder  to  foreclose  where  request  to  trustee 
by  majority  bondholders  is  impossible,  and  trustee  is  antagonistic  to 
foreclosure  by  reason  of  interest  in  second  mortgage, 

100  U.  8.  617-620,  25  L.  769,  E:IDD  v.  JOHNSON. 

ByL  1  (IX,  B79).    Trademark  not  nlable. 

Approved  in  Bulte  v.  Igleheart  Bros.,  187  Fed.  4»,  70  C.  C.  A. 
76,  assignment  of  flour  trademark, .  disassociated  from  business  in 
which  it  was  used,  is  void. 

Syl.  fi  (IX,  879),     Sale  of  trademark  with  business. 

Approved  in  Lea  v.  New  Home  etc.  Mach.  Co.,  I3S  Fed.  734,  con- 
tract purporting  to  license  use  of  trade  name  for  sewing-machine, 
being  void,  will  not  support  action  for  reserved  royalties  where  only 
thing  granted  is  right  to  sell  machines  made  by  defendant,  with  which 
plaiutirt  has  had  no  connection;  Origgs  v.  Erie  Preserving  Co.,  131 
Fed.  362,  construing  instrument  as  assignment  of  ezclnaive  owner- 
ship and  goodwill  in  trademarks  in  certain  states,  so  aa  to  entitle 
assignee  to  enjoin  infringement;  Falb  v.  American  etc.  Trading  Co., 
180  N.  V.  450,  105  Am.  St.  Eep.  778,  78  N.  E.  240,  where  owner  of 
trademark  used  to  distinguish  one  cigar  from  another  transferred  it 
detached  from  business  in  which  it  had  been  used,  transferee  cannot 
enjoin  its  use  bj  another. 
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100  V.  a.  621-629,  25  L.  607,  WILLiS  t.  BUSSELL. 

Syl.  3   (IX,  881).     Latitude  in  croBa-sxami nation. 

Approved  in  dissenting  opinion  in  Besurrection  Qold  Min.  Co.  ▼. 
Fortune  Qold  Hin.  Co.,  129  Fed.  632,  688,  64  G.  C.  A.  180,  majoril^ 
holding  it  reversible  error  to  restrict  eroBB-ezaminstion  baeause  eross- 
esaminer  «onId  call  witness  or  other  witnesses  to  prove  facts  be  seeks; 
Balhet  v.  United  States,  129  Fed.  696,  64  C.  C.  A.  201,  arguendo. 


S7I.  1  (IX,  881).    Sale  of  encumbered  propert?' — Priorities. 

Approved  in  Neelf  v.  Williams,  149  Fed.  64,  where  owner  of  sep- 
arate tracts  devised  them  together,  charged  with  annuities,  and 
devisee  sold  tbem  to  different  purchasers  hy  warranter  deeds,  last 
grantee  who  had  piocorsd  release  of  annuities  could  not  enforce 
contribution  from  prior  purchasers,  bat  could  deduct  entire  expendi- 
ture from  deferred  purchase  money  payment  due  grantor. 

100  U.  8.  671,  678,  25  L.  738,  BDEN8  v.  MEYER. 
S7I.  1  (IX,  884).    Infringement  of  patent. 
Cited  in  Columbus  Chain  Co.  T.  Standard  Chain  Co.,  148  Fed.  625, 

arguendo. 

100  U.  8.  676-679,  25  L.  754,  HOWE  MACHINE  CO.  v.  GAGE. 

87I.   I    (IX,   884).    Peddler's   license — Commerce. 

Approved  Id  Bacon  t.  Locke,  42  Wash.  217,  £19,  83  Fac  722, 
holding  void  Laws  1905,  pp.  372,  373,  imposing  lieens«  tax  on  peddlers 
bj  sample  after  shipment  to  state. 

87I.  2  (IX,  886).    Peddler's  license. 

Approved  in  Kehrer  v.  Stewart,  197  U.  8.  66,  49  L.  667,  25  8np. 
Ct.  403,  npbolding  Georgia  act  of  ISOO,  imposing  tax  on  resident  man- 
agers of  nonresident  meat-packers;  Bacon  v.  Locke,  42  Wash.  21S,  63 
Phc.  722,  holding  void  Iawb  1905,  pp.  372,  373,  imposing  license  tax  on 
peddlers  by  sample  after  shipment  to  state. 

Distinguished  in  Wrought  Iron  Bange  Co.  v.  Campen,  135  N.  C. 
!>23,  47  B.  E.  664,  holding  void  Bevenne  Act  1S03,  g  36,  imposing 
license  tax  on  stove  peddlers,  in  so  far  as  applied  to  sales  by  sample 
of  goods  made  in  another  state  and  delivered  in  original  package. 

100  IT.  8.  686-693,  25  L.  766,  FIB8T  NATIONAL  BANE  t.  BUBE- 
HABDT. 

S7I.  2  (IX,  888).    Cheeks  received  as  deposits. 

Approved  in  Talbott  v.  Metropolitan  Life  Ins.  Co.,  142  Fed.  699, 
where  general  agent  authorized  to  accept  renewal  premiums  within 
thirty  days  after  due,  sent  bill  to  bank,  and  insured  gave  bank 
draft  on  third  party,  which  gave  bim  receipted  bill,  and  drew  ows 
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draft  in  favor  of  agent,  but  insDred's  draft  dishonored,  qnestion  of 
payment  (>f  premium  was  for  jxaj;  Paikes  ▼.  BiTant,  142  Ala.  629, 
38  So.  ISl,  in  action  on  bond  of  receiver  in  chancery  for  moneTS 
received  by  him,  plea  that  money  received  by  predecessor  who  gave 
him  check  for  it,  which  h«  deposited  in  bank  as  register  and  bank 
failed,  is  insufficient;  National  Bank  of  N.  J.  v.  Berrsll,  70  N.  J.  L. 
760,  103  Am.  St.  Bep.  621,  58  AtL  190,  66  L.  B.  A.  E99,  where  p»yM 
of  cheek  indorsed  it  generally  and  deposited  it  in  his  bank,  which 
forwarded  it  to  drawee  bank  for  collection,  and  latter  paid  it  by 
mistake,  drawee  bank  cannot  recover  of  payee;  Wiufleld  Nat,  Bank 
V.  UcWilliams,  9  OU.  500,  60  Pac  233,  where  bank  receives  from 
correspondent  a  check  indorsed  in  blank,  and  permits  existing  indebt- 
edness to  remaio  unpaid  by  reason  thereof,  it  is  entitled  to  pro- 
ceeds against  real  owner,  thoogh  eheck  not  actually  collected  ontil 
after  failara  of  transmitting  bank. 

8yl.  5  (IZ,  889).  Usage  does  not  make  contract 
Approved  in  Moore  v.  United  States,  196  U.  B.  166,  49  L.  433,  SS 
8np.  Ct.  202,  custom  existing  in  San  Francisco  between  shippers  and 
ship  owners  requiring  consignee  to  designate  berth  for  discharge  of 
cargo  does  not  prevail  over  contract  to  deliver  coal  on  wharf  to 
quartermaster  at  Honolulu,  where  different  custom  prevails;  Lillard 
V.  Kentucky  Dist.  etc.  Co.,  134  Fed.  174,  67  C.  G.  A.  74,  admitting 
evidence  of  custom  to  show  contract  to  deliver  distillery  slop  at 
cattle-feeding  lot  supplied  by  distiller  contemplated  lot  should  be  sup- 
plied by  distillery  with  pens  equipped  with  pipes  and  troughs; 
UcSherry  v.  Blanchfield,  68  Ean.  312,  73  Pac.  1S2,  refusing  evidence 
of  custom  among  elevator-men,  in  suit  for  its  value,  by  owner  of 
wheat  deposited  in  warehouse  under  express  contract,  which  ware- 
housemen sold. 


Syl.  3  (IX,  SS9).  Evidence— Presumptions  of  fact 
Approved  in  Vernon  v.  United  States,  146  Fed.  12G,  holding  eirenm- 
stantia]  evidence  herein  insufficient  in  prosecution  for  bribery  of  gov- 
ernment official,  to  warrant  finding  that  defendant  promised  or  gava 
money  to  officer  to  influence  official  action ;  United  States  etc  Ouaran^ 
Co.  V.  Des  Moines  Nat,  Bank,  145  Fed.  279,  applying  rule  in  action  on 
Indemnity  bond  of  bank  teller;  Fidelity  &  Casualty  Co.  v.  Bank  of 
TimmoDSville,  139  Fed.  lOS,  where  cashier's  bond  gives  March  7,  1901, 
only  covered  acts  committed  during  its  currency  and  within  twelve 
months  prior  to  discovery  of  default,  it  did  not  cover  larceny  of  coin  de- 
posited May  19,  1900,  but  not  found  in  bank  V  vault  on  Us  absconding 
in  August,  1901;  State  v.  Kelly,  77  Conn.  271,  OS  AtL  707,  where  defend- 
ant accused  of  poisoning  wife  and  claimed  suicide,  evidence  that  at  tiniM 
wife  seemed  despondent  and  said  she  had  stonuch  bouble  and  had  no  d^- 
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dre  to  liv«  la  too  remote;  ToDsg  t.  MontgoniBry,  161  Ind.  70,  07  N.  E. 
685,  appljing  rulo  in  wUl  contest  to  erideoee  of  undue  inflnsnee. 

Distinguished  io  Western  Travelen'  Aeo.  Assn.  v.  Holbrook,  Q5  Neb. 
472,  91  N.  W.  277,  where  drcumstantial  evidence  shows  that  one  haa  been 
injuKd  hf  fall  from  dangerova  height,  it  ia  presumed  that  fall  waa 
sccidentaL 

100  IT.  S.  699-704,  25  L.  TOO,  FIBST  NATIONAL  BANK  t.  QBAHAM. 

B^L  2  <IX,  889).    Cktrpontlo&'a  torts— TTItn  Tires. 

Approved  in  Stewart  t.  Wright,  147  Fed.  327,  328,  permitting  recovery 
from  bank  of  monej  lost  on  fake  footrace  by  one  given  double  cross 
where  bank  officials,  knowing  of  fraud,  recommended  fakir  as  man  of 
standing;  Johnston  etc.  Eat  Co.  t.  National  Bank,  4  Okl.  26,  44 
Fac  104,  holding  bank  liable  for  fraudulent  acts  of  manager  in  entering 
into  eonspiiacj  wbereb;  fraudulent  chattel  mortgage  made  to  bank  bj 
mercantile  firm ;  Uetropolitan  Stock  Exchange  v.  Lyndonville  Nat  Bank, 
76  VL  308,  67  AtL  102,  in  action  against  national  bank  for  breach  of 
contract,  plea  that  defendant  was  national  bank  and  had  no  anthoii^ 
to  cany  out  contract  it  good. 

87I.  3  (IX,  S91).    National  Bank  failure — Special  deposits. 

Approved  in  Hobbs  t.  Boatright,  195  Mo.  720,  93  8.  W.  040,  where 
bank  cashier  assisted  eonspirators  in  defranding  stranger  hy  fake  foot- 
race hj  permitting  use  of  hank  Cot  transferanee  of  money,  bank  and 
cashier  are  liable  to  stranger. 


CI  UNITED  STATES. 

101  V.  8.  16-22,  25  L.  980,  BOWDITCH  r.  BOSTON. 

SjL  1   (IX,  895).    Direction  of  verdict. 

Approved  in  Parks  v.  Sontbem  B7.  Co.,  143  Fed.  277,  after  plaintiff's 
evidence  introduced,  court  may  denj  plaintiff  motion  to  take  nonsuit  and 
direct  verdict  for  defendant;  Qunn  t.  Union  R.  R.  Co.,  27  B,  I.  327,  62 
Atl.  121,  upholding  Qen.  laws,  1S96,  e.  251,  g  II,  authorizing  supreme 
court  to  direct  judgment  without  further  jury  tnaL 

SyL  2  (IX,  8BS).     Destruction  of  properly  to  chock  Are. 

Approved  in  Moyer  r.  Peabody,  148  Fed.  876,  where  governor  declares 
■tate  of  insurrection  and  calls  out  militia  to  restore  order,  officers  thereof 
arresting  one  for  taking  part  in  inaurrection  are  not  civilly  liable  for 
unintentional  error. 

101  U.  8.  22-33,  26  L.  989,  MISSOURI  v.  LEWIS. 
8yl.  1  (IX,  896).    Equal  protection — Fourteenth  amendment 
Approved  in  McKinster  v.  Sager,  163  Ind.  681,  106  Am.  St.  Bep.  268, 

72  N.  £.  658,  68  L.  B.  A.  273,  holding  void  act  of  1903,  making  sales  br 
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mercbant  of  any  of  itoek,  Mve  in  usual  eomse  of  trade,  T<dd  aa  to  eertala 
creditors,  nnleas  certain  condition*  complied  with;  Sellen^T.  Hsyea,  ISS- 
Ind.  435,  72  N.  B.  124,  holding  void  act  of  1901,  declaring  TOid  a* 
against  creditors  sales  of  portion  of  stock  of  merebandise  othenrise- 
tbsn  in  ordinary  eonrse  of  trade  nnleae  certain  conditions  obeerred; 
People  T.  Shuler,  136  Micb.  165,  98  N.  W.  988,  and  People  t.  BobinMUr 
13S  Mich.  G13,  98  N,  W.  12,  both  upholding  act  of  1S99,  reqairing 
druggists  in  local  option  eonnties  to  file  with  prosecuting  attorney  aifom 
report  of  liquors  sold;  dissenting  opinion  in  Wiigbt  t.  Hart,  182  N.  T, 
858,  7S  N.  E.  414,  2  L.  B.  A.  (N.  &)  338,  majority  holding  void  act 
of  1902,  mailing  void  aa  to  creditors  sales  of  stock  of  merchandise  iA 
bulk  without  eomplfing  with  certain  conditions. 

BjL  2  (IX,  897).    Equal  protection — Judicial  proeedura. 

Approved  in  Gardner  t.  Michigan,  199  V.  8.  333,  SO  L.  217,  26  Snp. 
Ct,  106,  Mich.  Pub.  Acts  189S,  p.  337,  as  amended  in  189S,  providing  that 
jury  lists  be  made  up  bj  juiy  eommiesioners  appointed  bj  govemorr 
does  not  deny  equal  protection  to  litigaats  of  Wayne  county;  Cincin- 
nati Btreet  B.  Co.  t.  Bnell,  198  U.  B.  36,  48  L.  607,  24  Sup. 
Ct.  319,  upholding  Ohio  Bev.  St.,  S  5030,  providing  for  change  of 
venue  for  local  prejudice  where  opposite  party  is  corporation  with  more- 
than  fifty  stockholders,  though  corporation  denied  privilege;  In  r» 
Pinley,  1  CaL  App,  210,  81  Psc.  104S,  upholding  Penal  Code,  !  246,  im- 
posing death  penalty  on  life  termer  in  state,  prison,  who,  with  tnalies' 
aforethought,  commits  assault  with  deadly  weapon. 

8yL  3  (IX,  897).    Fourteenth  amendment — Local  self-government. 

Approved  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  879,  Laws  Wis. 
1905,  p.  37,  c  19,  as  amended,  creating  grain  commission  and  pro- 
viding for  inspection  and  grading  of  grain  at  Superior  does  not  deny 
equal  protection  of  laws. 

SyX  4  (IX,  898).    Fourteenth  amendment — Different  remediea. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  490,  upholding  Kentocky 
statute  providing  that  court  of  appeals  cannot  review  challenges  to  juries 
in  criminal  cases;  State  t.  Jack,  69  Kan.  393,  76  Pae.  913,  1  L.  B.  A. 
(N.  S.)  167,  upholding  Laws  1897,  c.  26S,  p.  481,  known  as  anti-tmit 
act;  White  v.  Bracelin,  144  Mich.  335,  107  N.  W.  1056,  upholding  act  of 
1905,  making  it  penal  oSense  to  keep  saloon  within  one  hundred  rods 
of  any  public  school  in  certain  county;  State  v.  Marciniak,  97  Uinn.  360, 
105  N.  W.  967,  upholding  municipal  court  act  conferring  jurisdiction  on 
such  court  to  hear  violations  of  titf  ordinances  without  jury  trial; 
State  V.  Tower,  185  Mo.  95,  84  S.  W.  13,  G8  L.  B.  A.  402,  upholding 
act  of  1901,  Tnakiug  emission  of  dense  smoke  in  cities  which  now  have, 
or  may  hereafter  have,  hundred  thousand  population,  a  nuisance;  Oay  *. 
Thomas,  5  Okl.  27,  48  Pac.  586,  upholding  act  of  1895,  providing  that 
where  personal  properly  is  situated  in  unorganised  district,  it  stull  be- 
taxed  in  county  to  which  such  district  is  attached  for  judicial  purposes; 
Gunn  V.  ITnioD  B.  B.  Co.,  27  B.  I.  323,  62  At!.  119,  upholding  Qen.  Laws 
1896,  &  251,  i  11,  aothoridug  supreme  court  to  direct  judgment  withoot 
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furtlier  jnij  trial;  dJMBnting  opinion  in  People  t.  JohnioB,  3d  Colo.  176, 
86  Pae.  243,  m&jorily  holding  void  proviriona  of  Denver  charter  of  1S04, 
inereaaing  nnmber  of  judges  of  eoanty  eonrt  to  tf  o,  and  changing  time 
of  election  of  certain  officers  who  are  state  officers;  dissenting  opinion  in 
State  V.  Barrett,  13S  N.  C.  649,  GO  a  E.  512,  majority  upholding  aet 
of  1903,  making  it  nnhwfnl  for  others  than  lieenaed  retailers  to  sell 
or  keep  for  sale  in  certain  eoonty  an;  liquors,  and  making  pomsssion  bj 
anyone  of  more  than  one  quart  prima  facia  endeuee  of  hia  keeping  it  for 
sale. 

101  n.  B.  84-37,  SS  L.  948,  ABTHUB  t.  DODOE. 

(IX,  S99.)  Miacellaneoiu.  Cited  in  Benson  t.  Henkel,  198  U.  8.  13, 
49  L.  9S3,  26  Sup.  Ct  S69,  District  of  Colombia  ia  district  of  United 
Btate*  within  Bev.  St.,  f  1014,  relating  to  removal  for  trial  of  person 
charged  with  offense  agaioat  government  to  federal  district  where  trial 
to  be  had. 

101  U.  S.  43-61,  26  L.  822,  PIEST  NATIONAL  BANK  t.  HALL. 
SjL  1  (IX,  900).     MiEundBratanding  as  to  terms  of  contract 
Approved  in  Abbott  v.  Flint,  78  Vt.  27S,  62  AtL  721,  reforming  deed 

where  grantor  and  grantee  supposed,  when  deed  executed  and  for  several 

years  thereafter,  that  it  ineloded  other  tract 

SyL  2  (IZ,  900).    Contract  uncertain  in  part 

Distinguished  in  Eelley  Mana  ft  Go.  v.  Sibley,  137  Fed.  S88,  69  C.  C. 
A.  674,  construing  contract  for  sale  of  bolta  aa  aeveial  as  to  eaeb 
ehaiacter  of  bolts. 

8yL  8  (IX,  900).    Acceptance  variant  from  offer. 

Approved  in  Four  Oil  Co.  t.  United  Oil  Producers,  145  Cal.  625,  79 
Pac.  367,  68  L.  B.  A.  226,  where  one  offers  to  sell  crude  oil  of  fifteen 
degrees,  acceptance  of  offer  on  condition  that  oil  be  of  fifteen  degrees 
at  sixty  degrees  temperature  is  not  acceptance  of  offer. 


8;L  1  (IX,  901).     Adoption  of  trademark. 

Approved  in  Galena  etc  Oil  Co.  v.  Fuller,  142  Fed.  1007,  oil  trademark 
consisting  of  flve-pointed  star,  with  word  "Galena"  above  and  word 
"Oil"  below,  and  letter  "G,"  in  center,  not  infringed  by  aii-pointed 
Star  made  by  imposing  one  triangle  on  another  and  having  words  ' '  Extra 
Star." 

SyL  3  {IX,  902).    Generic  name  not  subject  of  trademark. 

Approved  in  Dennisou  Mfg.  Co.  v.  Scharf  etc.  Label  &  Box  Co.,  135 
Fed.  628,  634,  68  C.  C.  A.  263,  series  of  numbers  used  by  label  man- 
ufacturer in  catalogues  and  in  connection  with  firm  name  on  label 
boxes  to  designate  style  of  labels  ere  not  good  trademark. 
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87L  4  (IX,  903).    FipuM  or  letten  m  tndemsA. 

Approved  in  BoEby  w.  Dane,  150  Fed.  S78,  enjoiniiig  use  of  BTinbol  of 
keratone  of  areli  aa  trademark  for  oU. 

S7I  S  (IX,  903}.    Trademark — Similaritj  not  deceptive. 

Approved  in  W.  B.  Lynn  Shoe  Co.  v.  Aubnra-LTUn  Sboe  Co.,  JOO  Me. 
474,  62  AtL  504,  holding  shoe  trademark,  "  Aubom-Lynn,"  infringed  bj 
mark  aeing  name  "Anbam-Lynn  Shoe  Co." 


87L  4  (IX,  905).    Notes— Bights  of  assignee. 

Approved  in  Trson  t.  Joyner,  139  N.  C.  72,  51  8.  B.  804,  where  in 
action  on  note,  assignment  to  plaintiff  is  in  issne,  admisaion  of  note 
with  indorsement  thereon,  withont  proof  of  signature  of  indorser,  ia  in- 
auffieient  to  show  plaintiff  is  legal  holder,  so  aa  to  ent  off  defensea  avail- 
able against  indorser. 

101  U.  8.  71-87,  25  L.  950,  THOMAS  v.  WE8T  JEESEY  ET.  Ca 

Sf\.  1  (IX,  905).     Bailronds— Bale  or  lease  of  road. 

See  103  Am.  8t.  Bep.  652,  556,  note. 

87I.  2  (IX,  908).    Corporations — Charter  measore  of  powers. 

Approved  in  Qninby  v.  Consnmer's  Oas  Tmst  Co.,  140  Fed.  364,  cor- 
poiatioD  organized  to  supply  natural  gas  to  consumers  cannot  make 
agreement  in  franchise  contract  with  city  giving  city  option  to  purchase 
all  ita  property;  Henfrow  v.  Grimee,  S  OkL  613,  52  Pac.  391,  board  for 
leasing  school  lands  cannot  accept  application  for  lease  for  longer  term 
than  three  years  and  compel  applicant  to  comply  with  terms  thereof. 

Syl.  8  (IX,  008),    Ultra  vires  act— Assent  of  stockholders. 

Approved  in  Anglo-American  Land  Co.  v.  Lombard,  132  Fed.  737,  743, 
68  C.  C.  A.  89,  under  fiev.  Bt.  Mo.,  18S9,  !  2839,  subd.  9,  trust  company 
cannot  purchase  all  stock  of  another  corporation  for  purpose  of  con- 
trolling ita  maDsgement. 

Syl.  4  (IX,  908).    Baihroada — Alienation  of  road  or  tranehiae. 

Approved  in  Arkansas  *.  Choctaw  etc  B.  Co.,  134  Fed.  108,  denying 
removal  of  suit  involving  right  of  corporation  to  purchase  property  and 
franchises  of  another}  Pittsburg  etc.  By.  Co.  v.  Dodd,  115  Ky.  311,  72 
S.  W.  833,  conveyance,  by  company  chartered  to  build  and  operate 
bridge,  of  approach  thereto,  is  void;  Munta  v.  Algiers  etc.  By.  Co.,  Ill 
Lb.  428,  100  Am.  St  Bep.  405,  35  80.  627,  64  L.  R.  A.  222,  railroad  is 
liable  for  penonal  injories  caused  by  negligent  operation  of  cars  on  road 
by  its  lessee;  Arrison  ▼.  Company  D,  12  N.  D.  550,  97  N.  W.  85, 
corporation  organised  under  statute  permitting  membera  of  national 
guard  to  incorporate  for  erection  of  armory,  is  private  corporation,  wbcoe 
property  is  subject  to  mechanic 's  lien ;  Enid  Bight  of  Way  etc.  Co.  v.  Lile, 
15  Okl.  321, 82  Pac.  Sll,  holding  agreement  by  railroad  to  locate  depot  at 
certain  place  is  void;  Matthews  t.  Seaboard  etc.  By.,  67  &  C.  505,  46  tL 
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XS.  386,  65  L.  B.  A.  &8S,  bolding  railroad  liAbU  for  injuries  to  one  luiiig 
path  over  right  of  wa;  in  Igooranee  of  dangera,  wheie  lailroad  had  long 
acquiesced  in  uh  of  path;  Weed  t.  Oainesrille  B.  B.  Co.,  119  Ga.  596,  46 
a.  E.  S94,  arguendo.     8m  103  Am.  St  Rep.  555,  note. 

Distioguiabed  iii  dissenting  opinion  in  Enid  Bigbt  of  Way  etc.  Co.  t, 
Lile,  15  Okl.  338,  83  Pae.  816,  majority  holding  void  agreoment  by  i^' 
road  to  locate  depot  at  certain  place. 

8jl  6  (IX,  911).    Executed  invalid  eontraet. 

Approved  in  United  States  Savings  ft  L.  Co.  t.  Convent  of  St.  Bose, 
133  Fed.  358,  where  benevolent  corporation  authorized  to  hold  stock  in 
other  corporation  subscribed  for  building  and  loan  association's  stock, 
from  -which  it  borrowed  money,  and  paid  dues  and  interests,  it  is 
estopped  to  plead  ultra  vires  against  enforcement  of  contract. 

SyL  7  (IX,  911).    Ultra  Tins  cootraet  partly  performed. 

Approved  in  Btealey  t.  Eaneea  City,  179  Mo.  40S,  78  S.  W.  601,  where, 
at  time  ordinance,  directing  eonstruetion  of  sidewalks  along  street 
passed,  street  was  not  within  city  limits,  construction  of  sidewalk  did 
not  estop  city  from  pleading  that  it  whs  not  liable  for  injuries  by  defects 
because  it  was  not  required  to  repair  same. 

Syl.  S  (IX,  912).    Bailroad  must  rescind  ultra  vires  eontraet. 

Approved  is  Western  Maryland  R.  B.  Co.  v.  Blue  Bidge  Hotel  Co., 
102  Md.  332,  111  Am.  St.  Sep.  373,  62  AtL  355,  3  L.  B.  A.  (N.  8.)  887, 
where  railroad  made  ultra  vires,  contract  by  which  it  guaranteed  interest 
on  bonds  of  hotel  company  and  received  no  direct  benefit  from  it,  it  is 
not  estoppel  to  plead  ultra  vires. 

101  U.  a.  87-82,  25  L.  878,  BMPIBE  v.  DABLINOTOM. 
ByL  2  (IX,  914),    Consolidation  of  corporations. 
Distinguisbed  in  Jones  v.  Missouri -Edison  Electric  Co.,  144  Fed.  77S, 
reversing  135  Fed.  167,  and  upholding  minority  stockholder's  right  to 
avoid  eonsolidBtion  of  corporations  procured  by  fraud. 

101  U.  B.  93-97,  25  h.  794,  BAST  v.  FIBST  NATIONAL  BANK. 
Syl.  S  (IX,  915).    Parol  to  vary  writing. 

Approved  in  North  American  Transportation  etc  Co.  v.  Samuels,  146 
Fed.  52,  admitting  parol  explanation  to  show  particular  kind  and  quality 
of  goods  sold  under  written  contract  where  writing  silent  with  respect 
thereto;  Fambam  Co.  v.  Soutbeaatem  Const.  Co.,  144  Fed.  990,  In  action 
at  law  on  written  contract,  affidavit  of  defense  setting  out  contem- 
poraneous verbal  agreement,  adding  term  to  contract  and  alleging  its 
breach  by  plaintiff,  states  no  defense;  Anthony  v.  Bockefeller,  102  Mo. 
App.  331,  76  8.  W.  492,  refusing  to  reform  deed  so  as  to  except  from 
covenants  grantees'  right  to  possession  till  certain  date,  together  with 

^kigbt  to  improvements  which  tenants  entitled  to  remove  on  ground  that 
tenants'  rights  known  to  grantee  prior  to   delivery  of  deed  and  that 

'deed  delivered  on  condition  it  would  be  subject  to  such  rights. 
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101  IT.  S.  W-107,  S9  L.  S41,  BA£EB  r,  SELBEH. 

SfL  4  (IX,  »18).    CopTiigbt  of  illustnited  book. 

Approved  in  Burk  v.  JohnHOQ,  14Q  Fed.  S13,  cop;riglit  of  panpUet 
containing  articles  of  aasociatioQ  and  bj-lawa  of  mutual  burial  aaoda- 
tton,  does  not  confer  on  owner  eiclosiye  right  to  orgEUUEO  associations 
under  plan  described. 

101  U.  8.  108-112,  2S  L.  899,  MEQUIBE  t.  COBWINB. 

87L  2  (IZ,  017).    Illegal  contract  not  actionabla. 

Approved  in  Young  t.  Cit;r  of  Abnkato,  07  Minn.  7,  105  H.  W.  970,  S 
L.  B.  A.  (N.  8)  S40,  freeholders  appointed  to  draft  eit7  charter  cannot 
emploj  and  agree  to  pa^  one  of  them  as  attorney  for  board;  Basa  v. 
Smith,  12  OkL  488,  71  Pac.  026,  refusing  to  compel  conveyance  of  land 
onder  contract  whereby  plaintifiE  was  to  support  party  for  life  if  he 
would  enter  land  under  homestead  laws  and  convey  it  to  plaintiff;  Qant 
V.  Love,  0  OkL  65,  SS  Pac  S2,  in  suit  for  pasturage  of  cattle  on  plain- 
tiff's inclosed  lands,  answer  alleging  land  inclosed  is  government  land 
which  plaintiff  has  unlawfully  inclosed  for  rent  states  valid  defense. 


Syl.  3  (IX,  919).    8tatntory  eonstmction — Uteral  interpretation. 

Approved  in  MotUey  v.  Louisville  etc.  B.  Co.,  ISO  Fed.  411,  act  of 
1906,'  prohibiting  free  passes  bf  interstate  carriers  does  not  invalidate 
contract  made  in  1871,  whereby  interstate  carrier  agreed  to  issue  life 
pass  in  consideration  of  release  of  damages, 

101  U.  8.  129-135,  25  L.  1046,  PIE8T  NATIONAL  BANK  t.  COUNTr 
OP  YANKTON. 

1     8yL  2  (IX,  920).    Organic  law  governs  territory. 

t  Approved  in  Allen  v.  B«ed,  10  OkL  111,  60  Pac  784,  holding  void 
Stat.  1893,  c  23,  relating  to  change  of  county  seats;  Kneeland  v.  Korter, 
40  Wash.  363,  82  Pac.  609,  1  L.  B.  A.  (N,  8.)  745,  Congress  had  power 
to  grant  tide  lands  between  high  and  low  water  mark  in  Washington  Ter- 

Syl.  3  (IX,  921).   Congressional  change  of  territorial  statutes. 

Approved  in  United  States  v.  Winans,  198  U.  8.  383,  49  L.  1093,  23 
Sup.  Ct.  £62,  fishing  rights  in  Columbia  river  secured  to  Yakima  Indians 
by  treat?  of  1859,  which  provided  for  extinguishment  of  Indian  title 
to  lands  occupied  by  them,  are  not  subordinate  to  powers  acquired  by 
state  of  Washington  in  tide  lands  on  its  admission;  Brown  v.  United 
States,  146  Fed.  977,  larceny  on  Indian  reservation  in  Oklahoma  Territory 
by  one  not  an  Indian  is  crime  against  United  States  within  jnrisdictiott 
of  territorial  district  courts  exercising  federal  jurisdiction. 
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101  TJ.  8.  135-143,  25  L.  807,  WOOD  t.  CABPENTBE. 

87I.  2    (IZ,  922).    LimitaUon  atatutM  faToied. 

Approved  in  LoniBville  ete.  E.  E.  Co.  t.  HrII,  115  Ey.  576,  74  8.  W. 
"282,  holding  error  to  refoM  filing  of  amended  answer  pleading  limita- 
tiODB  where  offered  before  reply;  Thomas  t.  Price,  33  Wash.  46S,  99  Am. 
St.  Sep.  061,  74  Pae.  S64,  where  in  action  on  note  defendant  counter- 
<lainied  on  note  made  by  plaintiff,  not  error  to  permit  amendment  of 
reply  by  pleading  limitations  to    note  coonterelaimed. 

87L  S  (IZ,  Q23).    Suspension  of  limitations— Concealment  of  Habilitjr. 

Approved  in  Williams  v.  Neely,  134  Fed.  13,  69  L.  B.  A.  232,  67  C.  C. 
A.  171,  it  is  not  laehes  for  one  having  equitable  defense  to  note  on 
whieti  litigation  is  pending  to  wait  till  affimiative  action  at  taw  on  de- 
fease is  barred  and  until  equitable  defense  is  rejected  in  action  on  note 
before  seeking  to  enjoin  prosecution  of  latter  action  till  defeoae  allowed; 
i:,?nchbuig  Cotton  Mill  Co.  v.  Travelers'  Ins.  Co.,  140  Fed.  726,  ai^endo. 

ByL  7  (IX,  023).    limitations — Concealment  of  fraad — Diligence. 

Approved  in  United  States  t.  nnion  Bridge  Co.,  143  Fed.  393,  right 
■of  United  States  to  require  removal  of  bridge  as  obstruction  to  naviga- 
tion not  aflected  by  fact  that  government  made  no  objection  when 
bridge  built;  Williamson  v.  Beardsley,  137  Fed.  470,  69  C.  C.  A.  615,  suit 
to  set  aside  executor's  deed  nearly  eighteen  years  after  probate  of 
will,  over  five  years  after  entry  of  orders  of  sale,  is  barred  1^  laches 
where  grounds  of  attack  were  defects  in  proceedings  apparent  of  record; 
Kansas  City  etc.  By.  Co.  t.  Stevenson,  13S  Fed.  558,  where  defendant  on 
resigning  presidency  of  railroad  retained  title  to  property  in  another  state 
donated  to  aid  extension  of  road,  nine  years'  delay  in  tning  to  establish 
trust  is  fatal;  Bumes  v.  Bumes,  132  Fed.  495,  refusing  to  set  aside,  after 
lapse  of  twelve  years,  agreement  for  diversion  of  stock  as  family  settle- 
ment, where  surviving  partner  threatened  to  administer  estate  as  sur- 
viving partner  unless  corporation  formed  and  stock  divided  between  heirs ; 
German  Sav.  Bank  v.  Des  Moines  Nat.  Bank,  182  Iowa,  745,  96  N.  W. 
609,  where  bank  cashier  esecoted  notes  to  bank  in  individual  capacity 
and  as  treasurer  of  a  company  directly  to  third  person  with  bank's 
guaranty  and  bank  took  them  up  before  maturity.  It  cannot  recover 
amount  paid  after  four  years'  delay;  Davis  v.  Boyett,  120  Oa.  651,  48  8. 
E.  186,  father's  action  for  seduction  of  daughter  arises  when  act  of 
seduction  is  complete,  not  when  he  discovers  daughter  bae  been  seduced ; 
Bartieson  v.  Tanderhoff,  06  Minn.  187,  104  N.  W.  821,  owner  of  land 
which  agent  sold  cannot  recover  damages  of  agent  for  fraud,  where 
owner,  knowing  of  resale  by  vendee  and  suspecting  agent  of  connivance 
in  resale,  refuses,  while  contract  is  executory,  to  avail  himself  of  means 
ef  ascert^nii^;  truth;  Kansas  Moline  Plow  Co.  v.  Sherman,  3  OU.  214,  41 
fte.  626,  82  L.  B.  A.  38,  applying  principle  in  holding  conveyance 
fraudulent  as  to  eseeuton. 
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Approved  in  Eiamer  v.  QUle,  140  F«d,  683,  rsalDnmiig  rule;  Stanwood 
T,  Wiahard,  134  Fed.  Q6S,  Bait  in  equity  bj  clieota  sgalost  attorney  for 
dedamtion  of  tnut  Is  property  pnichawd  by  defendant  while  acting 
in  their  behalf  not  bairad  b^  six  yeara'  delay,  where  complainanta  resided 
at  diatanee  and  bad  no  knowledge  of  tratiaaction;  Thornton  v.  Mayor  ete. 
of  Natchei,  129  Fed.  87,  63  C.  C.  A.  S26,  where  land  conveyed  to  city 
for  eemetery  purpoaefl,  eleven  years'  delay  in  suing  for  recovery  of  laod 
after  removal  of  bodies  and  improving  land  for  park  ia  fatal;  Byan  v. 
WoodJn,  9  Idaho,  631,  70  Pae.  E62,  applying  nle  in  action  to  set  aatd« 
judgment  and  aherifl'a  deed  bawd  thereon  brought  after  Ave  years  from 
execotioD  of  dMd;  Snceesaton  of  Bavphin  (Choppin  v.  Daapliin),  112 
La.  130,  140,  36  So.  300,  mere  general  allegation  in  petition,  to  annul 
judgment  for  fraud  that  diaeovery  mada  within  year  ia  tnaoScient. 

101  V.  8.  143-148,  83  L.  Ml,  PELTON  t.  COMMEBCIAL  NATIONAL 
BANK. 

BjL  I   (IZ,  026).     Validity  of  atate  atatnte  for  rtate  eonrt*. 

Approved  in  Kane  v.  Erie  B.  Co.,  138  Fed.  6S3,  67  C.  a  A,  653,  6S 
L.  B.  A.  78S,  deteimining  %-alidity  of  87  Ohio  Laws,  p.  ISO,  j  3,  relating 
to  liability  of   railroada  for  injuries   caused  hf  negligence   of   fellow- 


Syl.  2  (IX,  927).    State  tax  on  national  bank  abarea. 

Approved  in  Ankeny  v.  Blakley,  44  Or.  S6,  74  FM.  488,  holding  asacM- 
ment  of  national  bank  stock  not  >o  ezceasive  aa  to  be  discriminatory 
when  compared  with  aaaeasment  of  other  moneyed  capital. 

IMsUngniahed  in  disMoting  opinion  in  Ban  Francisco  Nat.  Bank  v. 
Dodge,  107  U.  8.  US,  113,  49  L.  6S7,  6S8,  25  Sap.  Ct.  384,  majority 
holding  discrimination  against  national  banks  remits  from  taxation  of 
national  bank  shares  under  Cal.  Pol.  Code,  f  J  3008-3610,  at  market  valne, 
though  franebiaa  value  not  considered  in  assessment  state  banks '  property. 

SyL  3  (IX,  928).    Bestraining  tax  on  bank  shares. 

Approved  in  Bardrick  v.  Dillon,  7  Okl.  652,  64  Pae.  790,  enjoining, 
as  to  excess,  tax  levied  in  excess,  of  true  value  of  property  where  amount 
due  on  true  cash  valuation  is  tendered  before  aulL 

Distinguished  in  Chicago  etc.  By.  Co.  v.  SUto,  128  Wis.  626,  108 
N.  W.  67S,  unintentional  omissions  in  assessing  property  for  taxation 
rsferable  to  mere  error  of  judgment  do  not  invalidate  tax. 

101  tr.  B.  1S3-1S4,  26  L.  903,  CUMMINOS  v.  MEBCHANTS'  NA- 
TIONAL BANK. 

Byl.  3  (IX,  929).    Equity— Adequate  law  remedy. 

Approved  in  Oiay  v.  Stilea,  6  Okl.  470,  49  Pae.  108S,  Injunction  lies 
against  county  treasurer  to  enjoin  issuance  of  warrant  to  sheriff  ta 
enforce  eolleetion  of  taxes  claimed  to  be  illegally  levied. 
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87L  4  (IX,  930).     Federal  equity-^State  statutaa. 

Approved  In  Amea  Realty  Co.  t.  Big  Indian  Min.  Co.,  146  Fed,  173, 
17G,  enforcing  remedy  given  by  Mont.  CiT.  Code,  1  1891,  providing  that 
in  aetioDi  over  water  righta  plaintiff  may  join  all  pereons  diveiting 
water  from  same  Muiee  and  court  ma^  in  one  judgment  settle  all  righta; 
Frank  v.  Butler  County,  139  Fed.  126,  where  mandantue  recognized  by 
itate  law  for  review  of  action  of  Btate  auditor  in  refusing  to  register 
connty  aid  bonds,  remedy  available  to  nonresident  suing  in  federal  court; 
Hnntee  v.  Citj  of  Little  Bock,  138  Fed.  933,  enforcing  Arkansas  etatuta 
authorizing  injunction  against  unauthorized  assessments  and  taxes  by 
municipalities  or  local  tribunals,  boards  or  officers;  Barber  Asphalt  Fav. 
Co.  V.  Morris,  132  Fed.  949,  67  L.  B.  A.  761,  66  C.  C.  A.  55,  upholding 
federal  jurisdiction  over  action  on  claim  against  Duluth,  without  pre- 
senting same  to  council,  though  charter  provides  for  appeals  from  actions 
OQ  claims  to  St.  Louia  court  and  prohibita  payment  of  claims  pending 
such  appeals. 

ByL  5  (IX,  931).    Enforcing  state  equitable  remedy. 

Approved  in  Uathewa  Slate  Co.  t.  Ualhews,  148  Fed.  494,  denying 
federal  jurisdiction  over  suit  under  Bev.  Laws  Mass.  c.  ISB,  9  3,  cL  7, 
giving  supreme  and  superior  courts  jurisdiction  in  equity  of  suits  by 
creditors  to  apply  in  payment  of  debt  property  of  debtor  which  cannot 
be  attached  or  taken  on  execution  in  action  at  law;  McKnight  v.  Dudley, 
148  Fed.  206,  upholding  suit,  onder  Ber.  St  Ohio  1906,  1  5S48,  to 
restrain  collection  of  taxes  on  credits,  where  question  at  issue  is  as  to 
legality  of  tax,  complainant  claiming  not  to  have  been  resident  of 
county, 

8yl.  6  (IX,  931),'    Injunction  against  discrimination  in  taxation. 

Approved  in  Son  Francisco  Nat  Bank  v.  Dodge,  197  U.  8.  75,  49  L. 
672,  26  Sup.  Ct  384,  national  banks  discriminated  by  assessment  of 
national  bank  shares  under  CaL  Pol.  Code,  H  3608-3610,  at  market 
value;  Southern  By.  Co.  v.  Greensboro  Ice  etc.  Co.,  134  Fed.  93,  up- 
holding federal  jurisdiction  to  enjoin  enforcement  of  order  of  state 
corporation  commission  alleged  to  interfere  with  interstate  commerce. 

Distinguished  in  dissenting  opinion  in  San  Francisco  Nat.  Bank  t. 
Dodge,  197  U.  S.  112,  113,  49  L.  687,  688,  2S  Sop.  Ct  384,  majority 
holding  discrimination  against  national  banks  results  from  taxation  of 
national  bank  shares  under  CaL  Pol.  Code,  SS  3608-3610,  at  market 
value,  though  franchise  value  not  considered  in  aasegsment  of  stata 
banks'  property. 

SyL  9  (IX,  933).    Statutes— Unfaithful  administration. 

Approved  in  Michigan  eU.  B.  B.  Co.  r.  Powers,  201  U,  S.  301,  50  L. 
765,  26  Sup.  Ct.  466,  sfflrming  Michigan  B.  B.  Tax  Cases,  138  Fed.  242, 
and  upholding  Mich.  Pub.  Acta  1901,  Act  No.  173,  aotborizing  taxation 
of  railroad  property  at  average  rate  of  taxation  imposed  on  other 
propert;. 
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8;L  11  (IZ,  933).    Enjotuing  megal  tax  M  to  sxeeo; 

Approred  in  Baidriek  v,  Dillou,  7  OkL  G52,  M  Pae.  790,  anjolaliig, 
aa  to  ezcew,  tax  IsTied  in  exeesa  of  tme  value  of  propertj  where  amount 
dno  on  tme  caih  TBlnation  ia  tendered  before  luiL 

101  n.  a.  104-169,  es  l.  seo,  united  states  t.  lawson. 

87L  *  (IZ,  934).    Tolontarj  paTments— Protest 

Approved  in  State  t.  Morpbr,  128  Wia.  212,  107  N.  W.  474,  deteraJit- 
ing  right  to  plead  immonitj  from  proeecntdon  when  one  baa  teatiflsd 
before  grand  JU17, 

101  V.  a.  170-174,  25  I..  802,  UmTED  STATES  t.  ELLSWOBTH. 

SjrL  2  (IX,  934).    Volontarr  paTments. 

Approved  in  State  v.  Hnrphr,  128  Wia.  212, 107  N.  W.  474,  determininf 
rigbt  to  plead  inunnnit7  from  proaeention  where  one  haa  teatified  before 
grand  jnry. 

101  U.  S.  174-181,  26  L.  1048,  WBIGHT  ».  BLAKESLEK 
SyL  3  (IX,  935),     Saceeasion  tax— Fenaltj  excInaiTe. 
Approved  in  Schafer  v.  Craft,  144  Fed.  909,  Bev.  St.,  f  3176,  la  aot 

applicable  to  collection  of  special  tazea  imposed  hj  oleo margarine  aet  of 

1886,  and  fifty  per  cent  penalty  against  dealer  not  paying  special  tal 

ia  unwarranted. 
8;1.  4  (IX,  936).    Beeovery  of  inegaJ  tax— Fiotesb 
Approved  in  Eahn  v.  Herald,  147  Fed.  S80,  where,  at  time  ezecntor 

paid  revenue  inheritance  tax  on  life  estate  under  protest,  he  did  not 

know  life  tenant  had  died,  payment  not  voluntary. 

101  U.  8. 181-184,  2S  L.  907,  PEOPLE'S  BANE  r.  NATI0NA1<  BANE. 

Syl.  6  (IZ,  936).    Note  guaranteed  by  bank  officer — BatiBcation. 

Approved  in  German  Sav.  Bank  t.  Des  Uoines  Nat.  Bank,  122  Iowa, 
741,  98  N.  W.  608,  where  notes  given  to  bank  by  cashier  in  his  individual 
capacity  and  as  treasurer  of  a  company  were  sold  by  eaahier,  and  pro- 
eeeda  retained  by  bank,  it  ratified  cashier 's  acta. 

101  U.  S.  184-187,  26  L.  838,  AYEBS  v.  CHICAGO. 

SyL  3  (IZ,  937).    Bemoval— SeparaUa  controversy. 

Distinguished  in  Boatmen's  Bank  v.  Fritden,  13S  Fed.  661,  662,  M  O. 
C.  A.  288,  upholding  removal  on  ground  of  separable  controversy. 

101  V.  B.  188-196,  25  L.  786,  STEAM  ENGINE  CO.  v.  HUBBABD. 

SyL  1  (IZ,  938).    Statutes — ^Annual  itatements  by  corporate  officers. 

Distinguished  in  Starkweather  t.  Brown,  26  B.  I.  148,  56  AtL  203, 
■tockholders  in  manufacturing  corporation  having  no  factory  in  state 
are  liable  under  stockholder's  liability  imposed  by  Pub.  St,  •■  165,  f«r 
failure  to  file  returu  u  requited  by  J  11, 
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101  V.  8.  20S-S15,  25  L.  SfiS,  HATCH  t.  DANA. 

BjL  3  (IZ,  940).    Creditor'a  bill— TJnpaid  atoek  BubBcription. 

Cietinguished  in  Toner  v.  Fidelity  Loan  Concern,  2  CaL  App.  140, 
fl3  Bftc.  69,  creditor  of  corporation  cannot  sue  etockholder  on  Hubacriptioa 
nrltlioiit  makiDg  all  stockholders  parties  or  excusing  absence  of  missiag 
ones;  Turner  v.  Fidelity  Ijoan  Concern,  2  CaL  App.  138,  S3  Pac.  69, 
creditors  of  eorporatioD  majr  soe  etockbolder  directly  for  statutory  pro- 
portion of  corporate  debts  onlj,  but  cannot  enforce  subscription  liabili^ 
otberwise  than  bj  suit  against  corporation. 

SjL  7  {IX,  941).    Enforcement  of  unpud  stock  subscription — Call*. 

Approved  in  Merer  t.  Bnby-Trust  Min.  etc.  Co.,  102  Ho.  ISS,  90  8.  W. 
<26,  in  action  bf  creditor  to  enforce  unpaid  stock  subacriptianB,  it  is 
immaterial  that  some  of  original  defendants  died  pendente  lite  snd  that 
anit  has  not  been  revived  against  them;  Chilberg  v.  Silbenbaum,  41  Wash. 
466,  84  Pac  GOO,  right  of  action  b^  ereditor  of  corporation  to  enforce 
unpaid  stock  subscriptions  aeerues  on  its  insolvency,  and  when  it  disposes 
«t  all  assets,  and  no  judgment  against  corporation  is  neeesesry. 

Syl  9  (IX,  841).    Creditor's  bill  by  corporation's  judgment  creditor. 

Approved  in  Jahn  v.  Champagne  Lumber  Co.,  147  Fed.  633,  bill  by 
judgment  creditor  of  dissolved  corporation  on  behalf  of  himself  and 
other  creditors,  against  stockholders  whom  it  seeks  to  hold  as  trustees 
of  property,  is  not  multifarious  because  it  also  prays  accounting  of  - 
amount  due  on  stock  subscriptions;  Turner  v.  Fidelity  Loan  Concern, 
2  Cal.  App.  140,  S3  Pac.  69,  creditor  of  eorpomtion  cannot  sue  stock-, 
bolder  on  subscription  without  making  all  stockholders  parties  oi  ex- 
cusing absence  of  missing  ones. 
101  U.  a  E16-218,  25  L.  864,  TEHBT  v,  LITTLE. 

8yL  1  (IX,  943).    Stockholders'  liability  purely  statutory. 

Approved  in  Abbott  v.  Qoodall,  100  Ue.  234,  60  Atl.  1032,  creditors  of 
insolvent  Colorado  corporation  cannot  maintain  equity  salt  on  behalf  of 
tbemBclves  and  other  creditors  against  Maine  stockholders  alone  to 
enforce  double  liability  under  Colorado  act  of  1S85. 

Syl.  2  (IX,  943).    Enforcement  of  bank  stockholders'  liability. 

Approved  in  UiUer  t.  Clifford,  133  Fed.  8S6,  67  C.  C.  A.  S2,  in 
equity  suit  on  behalf  of  all  ereditors  of  insolvent  bank  in  Colorado 
against  several  stockholders  to  enforce  double  liability  under  Colo- 
rado statute,  requiring  them  to  pay  full  amount  of  liability  to  be 
applied  pro  rata  to  debts,  there  is  no  separable  controversy  as  to 
any  single  defendant;  Clark  ▼.  Enowles,  1S7  Mass.  38,  105  Am.  Bt. 
Bep.  376,  72  N.  E.  353,  suit  in  equity  by  creditors  of  Colorado  cor- 
poration on  behalf  of  themeelves  and  others  to  enforce  Massachusetts 
stockholders'  double  liability  under  Colorado  act  of  1885,  is  not 
maintainable;  HaElett  v.  Woodhead,  27  B.  I.  511,  63  Atl.  954,  under 
Nebraska  Const.  1875,  art.  lib,  g  7,  receiver  of  Nebraska  bank  must 
include  nonresident  stockholders  in  equity  suit  in  Nebraska  to  deter- 
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mine  atockholden '  liabiUt^;  UiUer  r.  8mith,  SS  B.  L  149,  150,  IGl, 
58  Atl.  63S,  636,  66  L.  B.  A.  473,  refiuing  to  entertain  anit  in  equity 
hj  creditor!  of  Colorado  corporation  in  behalf  of  tbemselvea  and  other 
creditors  to  enforce  double  atoekholdera'  liability  nnder  Colorado 
Btatute;  Harrison  ▼.  Bemington  Paper  Co.,  140  Fed.  38S,  arguendo. 

101  D.  a  225-231,  ZS  L.  BOB,  JONES  t.  CLXPTON. 

B7I.  1  (IX,  945),    Qift  to  wife— Claims  of  ereditora. 

Approved  in  Savage  v.  8&rage,  141  Fed.  3S0,  following  rule;  Aldooa 
▼.  OlversoD,  17  S.  D.  200,  95  N.  W,  920,  conTeyAoee  of  property  by 
hosbitQd  to  wife,  duly  recorded  and  not  made  with  intent  to  defrand 
Bubsequent  creditors,  cannot  be  complained  of  by  them  iirespeetiva 
of  intent  u  to  existing  creditors. 

Syl.  2  (IZ,  945).    Deed  to  wife  withoat  tnutee. 

Approved  in  Lnhis  v.  Hancock,  S  Aris.  345,  67  Pac.  608,  aphalding 
deed  from  wife  to  huband. 

101  V.  8.  231-239,  26  L.  797,  MAT  v.  SLOAN. 

Syl.  3  (IX,  946).    Statute  of  frauds— Denial  of  parol  agreement. 

Dietinguished  in  Qnham  t.  Heinrieh,  13  Okl.  120,  74  Pae.  331, 
where  one  sets  np  contract  as  legal  and  prays  relief  from  stipnis- 
tions  thereof,  and  answai  and  cross-petition  pray  enforcement  thereof, 
and  speeifle  performanca  granted,  it  is  too  late  after  appeal  for  plain- 
tiC  to  elect  to  declare  contract  void  within  statute  of  frauds. 

Syl.  4  {IX,  946).    "Trade"  tnelndes  commerce. 

Approved  in  Pocono  etc  Ice  Co.  t.  American  Ice  Co.,  214  Pa.  St. 
047,  64  Atl.  400,  corporation  created  to  erect  dam  and  cut,  store  and 
sell  ice  is  trading  corporation  within  act  of  ISSl,  aathoriong  trading 
corporations  to  wind  np  affairs  on  expiration  of  charter. 

101  IT.  B.  240-247,  26  L.  850,  BANK  OF  AMEBIOA  t.  BANSa 

3yl.  4  (IX,  947).     Estoppel  of  married  woman  by  contract. 

Approved  in  Burns  t.  Cooper,  140  Fed.  2Sfl,  covenants  of  married 
woman  in  joint  mortgage  with  husband  binding  after-aeqoired  prop- 
erty do  not  estop  her  from  claiming  interest  in  property  described 
in  mortgage  acquired  after  mortgage  freed  from  its  lion. 

Syl.  5  (IX,  047).    Beeitals  in  collateral  writings  as  estoppel. 

Approved  in  Summerfield  v.  White,  54  W.  Va.  817,  46  S.  E.  157, 
recitals  of  description  in  deed  did  not  estop  grantor  from  showing 
corner  mentioned  therein  is  not  certain  rock  claimed  by  opponent. 

SyL  6  (IX,  947).    Estoppel  by  deed. 

Approved  in  In  ro  Salmon,  143  Fed.  402,  Hiawturi  act  of  1897, 
relating  to  liquidation  of  banks  was  insolvent  law  suspended  by  bank- 
inptey  act  of   189S,  and  participation  by  creditors  in  proceeding* 
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thereunder  did  not  estop  them  from  iustitnting  banluaptcf  proceed- 
ings against  debtors. 

101  U.  S.  247-256,  85  L.  8S6,  WATT  t.  8TABKE. 

Bj'l.  1   (IX,  946).     Equity— Bill  of  exceptions— Feigned  isane. 

Approved  in  In  re  Neesmitb,  147  Fed.  163,  where  isaueB  in  bank- 
rnptcj  proceedings  submitted  to  jaT7  independent  of  Bankr,  Aet, 
S  19a,  bill  of  exceptions  is  of  no  volne. 

101  U.  8.  E56-280,  25  L.  865,  LEGQETT  v.  AVEBY. 

Byl.  4  (IX,  949),    Patents — Disclaimer. 

Approved  in  Welsbaek  Light  Co.  v.  Cremo  etc.  Light  Co.,  145  Fed. 
5S4,  construing  Heald  patent  No.  423,317,  for  appliance  for  nee  with 
gas  lamps;  Victor  Talking  Mach.  Co.  v.  American  Qraphophone  Co., 
145  Fed.  191,  construing  Berliner  patent  No.  548,623,  for  duplicate 
soond  records;  Bembert  ete.  Compress  Co.  v.  American  Cotton  Co., 
120  Fed.  369,  64  C.  C.  A.  25,  limiting  Bembert  patent  No.  441,022, 
for  method  of  baling  cotton,  and  holding  it  not  infringed  bf  machine 
of  Graves  patent  No.  473,144. 

101  U.  S.  260-263,  25  L.  910,  SIMMONS  t.  WAQNEK. 

S7I.  4  (IX,  951).    Law  certificate— Bight  to  patent. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  2O0  0.  S. 
335,  50  L.  509,  26  Sup.  Ct.  282,  purchaser  from  patentees  for  value 
and  without  notice  of  entr^man's  fraud  is  entitled  to  protection  as 
bona  flde  purchaser,  though  he  acquired  interest  in  lands  under  con- 
tract for  sale  of  standing  timber  before  patents  issued. 

101  U.  S.  263-273,  25  L.  809,  WEST  v.  SMITH. 

Sjl,  6  {IX,  952),     Parol  to  vary  writing. 

Approved  in  Barcus  v.  Gates,  130  Fed.  367,  where  written  eontract 
for  employment  of  attorney  on  contingency  is  uncertain  as  to  char- 
acter of  services  or  manner  of  payment,  parol  evidence  is  admissible 
to  show  surrounding  circumstances  and  situation  of  parties  and  nature 
of  Utigation. 

Syl.  6  (IX,  952).    Offers  of  compromise  as  evidence. 

Approved  in  dissenting  opinion  in  Mianer  v.  Strong,  181  N.  T.  177, 
73  N.  E.  970,  in  suit  to  establish  ownership  in  undivided  interest  in 
ship  and  for  accounting  of  earnings,  admiBsion  of  evidence  ihat  one 
of  defendants  had  offered  compromise  is  not  reversible  error  where  de- 
fendant testified  to  same  effect. 

•  Distinguished  in  Chesapeake  etc.  By.  Co.  v.  Stock,  104  Ta.  102,  61 
S.  E.  163,  admitting  offer  of  compromise  by  railroad  in  action  for 
loss  of  goods  in  transit  where  offer  not  made  with  caution  that  it  ii 
confidential  and  without  prejudice. 
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101  U.  8.  274-277,  25  L.  790,  BEODBE  v.  NATOMA  WATEE  ft  MIN. 
CO. 

Syl.  2  (IZ,  953).    Irrigation  of  ttrid  landa. 

Approved  in  Eoge  «.  £&ton,  139  Fed.  414,  appropiiation  of  wkter 
in  Wyoming  from  stream  whieb  rUes  in  Colorado  for  irrigating  lands 
in  Wyoming  is  valid  as  against  aubaequent  appropriation  in  Colorado 
from  Bame  stream  for  irrigating  lands  in  Colorado;  Boise  Irr.  etc.  Co- 
T.  Stewart,  ID  Idaho,  GO,  77  Fac.  28,  Water  Appropriation  aet  of 
1903,  §g  4,  S,  is  not  void  as  Testing  judicial  power  in  state  engineer^ 
MoBg  V.  Coffee,  87  Neb.  518,  108  Am.  St.  Eep.  712,  93  N.  W.  719, 
appropriation  of  water  by  sqnatter's  rights  does  not,  bj  virtae  or 
BeT.  St.  U.  B.,  g  2339,  give  appropriator  for  period  less  than  ten 
years  exclusive  right  as  against  other  settlers  en  same  stream; 
Crawford  Co.  v.  Hathaway,  67  Neb.  SS9,  108  Am.  St.  Eep.  675,  93. 
N.  W.  798,  DsdeT  irrigation  act  of  1895,  riparian  owner  whose  prop- 
erty rights  are  impaired  is  entitled  to  compensation  for  injuries  aetu- 
ally  sustained;  Willey  v.  Decker,  11  Wyo.  521,  100  Am.  St.  Sep.  939, 
73  Pae.  217,  discussing  effect  of  subsequent  legislation  on  right  of 
prior  appropriation  of  water;  Iforris  v.  Bean,  146  FedL  427,  arguendo. 

lO:  TT.  S.  285-289,  25  L.  786,  JEPFEEY  v.  MOEAN. 

8yl.  3  (IX,  956).    Judgment  for  tort  aa  prior  lien. 

Approved  in  Julian  v.  Central  Trust  Co.,  198  V.  8.  109,  48  L.  638, 
24  Sup.  Ct.  399,  applying  role  under  N.  C.  Code,  j  1255,  making  tieua 
for  judgments  for  torts  superior  to  mortgages  of  corporations. 
101  U.  8.  289-300,  85  L.  932,  PACIFIC  B.  E.  CO.  v.  KBTCHUM. 

SyL  2  (IX,  956).    Attorney's  authority  to  bind  client. 

Approved  in  Harnislta  v.  Dolph,  133  Fed.  160,  66  C.  C.  A.  224, 
where  attorney  for  defendant  admitted  in  open  court  at  trial  that 
defendant  could  not  sustain  defense  and  that  plaintiff  entitled  to 
relief,  and  consented  to  judgment  for  latter,  authority  presumed. 

Syl.  3  (IX,  957).    Eemedy  for  attorney's  fraud. 

Approved  in  Nelson  v.  Meehan,  2  Alaska,  490,  where  judgment  ob- 
tained by  fraud  and  perjury  was  affirmed  on  appeal,  and  pending 
disposition  of  case  in  district  court  defendants,  by  motion  and  affi- 
davit, discloacd  fraud,  court  could  vacate  judgment, 

Syl.  S  (IX,  957).    Diverse  citizenship — Arrangement  of  parties. 

Approved  in  Boatmen's  Bank  v.  Fritalen,  135  Fed.  658,  68  C.  C.  A. 
2S8,  following  rule;  dissenting  opinion  in  Qerman  Sav.  ft  Loan  Soe. 
V.  Tull,  136  Fed.  11,  69  C.  C,  A.  1,  majority  upholding  federal  juris- 
diction  over  partition  suit,  though  questions  may  arise  between 
plaintiffs  who  are  citizens  of  same  state,  where  bill  does  not  disclose 
controversy  rendering  re-alignment  of  parlies  necessary. 

(IX,  956.)  Miscellaneous.  Cited  in  Weed  v.  Gainesville  E.  B.  Co,, 
119  Oa.  596,  46  8.  E.  894. 
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101  IT.  S.  306-319,  25  L.  »9,  EBTCHIBI  ▼.  ST.  LOUIS. 

Sj'l.  1  (IX,  959).    Lien— Fund  Mt  apart  for  creditor. 

Approved  in  In  re  Porterfield,  136  Fed.  196,  npholdiag  TBlidltj  »f 
lien  where  bankrupt  indebted  to  wife  for  money  loaned  agreed  hj 
parol  to  ezeents  trust  deed  to  ieenre  debt,  and  within  four  months 
of  bankruptcy  executed  second  deed  of  tmat  in  consideration  of  her 
SDrreadering  dower  right  in  land,  and  on  condition  that  debt  be 
secured  by  aoch  second  deed. 

ByL  i  (IX,  959).    Equity— Enforcement  of  lieui. 

Approved  in  Union  Trust  Co.  t.  Bulkeley,  ISO  Fed.  513,  parol 
BBsignroent  of  accounts  and  bills  receivable  which  should  be  acquired 
to  secure  one  becoming  indoraer  to  enable  aosignor  to  raise  money 
for  business  creates  valid  lien  against  assignor's  bankruptcy  trustee; 
Wilder  V.  Watts,  138  Fed.  43S,  where  bankrupt,  prior  to  insolveney, 
arranged  to  borrow  money  to  buy  goods  and  assign  insurance  to 
lenders  as  security,  there  was  equitable  assignment  of  policies,  though 
not  delivered  when  issued  nor  actually  assigned  till  after  loss  aid 
insolvency. 
101  U.  8.  320-332,  25  L.  95S,  SMITH  t.  ATEK. 

Syl.  2  (IX,  960).    Knowledge  of  attorney  is  client's. 

Approved  in  In  re  Pease,  129  Fed.  455,  where  trust  company  through 
its  attorney,  who  was  also  attorney  for  creditors  of  merchant,  made 
loan  with  which  certain  creditors  paid  in  full  and  took  chattel  mort- 
gage, under  which  stock  sold  next  day,  mortgage  was  void  under 
Bankr.  Act,  £  67a. 

101  U.  8.  332-337,  20  Lu  1024,  UNION  WATEB  METEE  CO.  t.  DBS- 
PEB. 

Syl.  1  (IX,  962).    Patent  for  combination — Infringement. 

Approved  in  Conroy  v.  Peon  Elee.  ft  Mfg.  Co.,  146  Fed.  752,  hold- 
ing Wright  A  Curry  patent  No.  631,033,  for  mirror,  infringed  by  Con- 
roy mirror;  Brookfield  v.  Elmer  Olasa  Wki.,  132  Fed.  313,  Kribs  pat- 
ent No.  542,565,  for  improvement  in  presses  for  making  glass  screw 
insulators,  not  infringed  by  machine  of  Duffield  patent  No.  723,589. 

Syl.  3  (IX,  962).    Patent  for  combination — Equivalent. 

Approved  in  National  Cash  Register  Co.  v.  Union  Comp.  Maeh.  Co., 
143  Fed.  344,  construing  Koek  cash  register  patent  No.  398,625;  Levy 
T.  Harris,  130  Fed.  715,  65  C.  C.  A.  113,  Levy  patent  No.  664,564,  for 
feather  quUl  grinding  machine  not  infringed. 

101  U.  S.  337-341,  25  L.  960,  MEMPHIS  ETC.  B,  B.  CO.  v.  TEN- 
NESSEE. 

Syl.  1  (IX,  963).    Suability  of  state. 

Approved  in  Hollister  v.  State,  9  Idaho,  13,  71  Pac  543,  Seas.  Lawn 
1399,  p.  381,  £  13,  authorizes  auit  against  state  for  condeunation  of 
state  Ian  da  for  public  use. 


sdbvGoogle 


101  U.  8.  341-369  Notes  on  U.  8.  Beporti.  »T6 

8yl.  2  (IX,  663).    ObUgatioo  of  cootrMt— SnabOitr  of  lUte. 

Approved  in  In  r«  Hoopla,  179  H.  T.  312,  72  H.  B.  230,  right  U 
refund  itinouDt  of  transfer  tax  Ulegnll;  auesaed  givan  bj  Iaw* 
1896,  p.  871,  c.  908,  |  2SS,  u  amended  in  1900,  U  barred  if  at  Umo 
demand  for  refund  made  action  for  aame  would  be  barred  aa  between 
private  parties. 

101  TJ.  S.  341-346,  2iS  L.  1010,  LANGPOBD  r.  UNITED  STATES. 

Sj'l.  3  (IX,  964).     Uae  and  occupation  b;  goremment. 

Approved  in  O'Eeil]/  De  Caraara  v.  Brooke,  135  Fed.  390,  holding 
Ameriean  military'  governor  of  Cuba  liable  for  depriving  Spaniib 
tfitizen  of  hit  property  without  eompeniation;  Christie-Street  Cora.  Co. 
V.  tTnited  States,  129  Fed.  508,  denjing  federal  jurisdiction  over  peti- 
tion alleging  that  tax  sought  to  be  recovered  was  exacted  hy  threat* 
and  paid  under  duress. 

Distinguished  in  Christie  Street  Com.  Co.  v.  United  Statef,  136  Fed. 
329,  69  C.  C.  A.  464,  claim  to  recover  internal  revenue  taxea  U- 
legally  exacted  may  be  enforced  by  action  directly  against  United 
States. 


Syl.  1  (IX,  965).    Holding  land  by  foreign  corporation. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U.  S.  107,  48  L.  637, 
24  Sap.  Ct.  399,  property  of  North  Carolina  railroad  covered  by 
mortgage  is  not  liable  for  debts  accruing  after  foreclosare  sale  to 
nonresident  company  because  of  failure  of  latter  to  become  domestic 
corporation  as  provided  by  N.  C.  Code,  gS  697,  69S,  1036,  2005;  Suc- 
cession of  Easling,  114  La.  296,  38  So.  174,  validity  of  will  made  in 
Louisiana  bequeathing  land  in  Mississippi  depends  on  law  of  Mis- 
siaaippi. 

Syl.  2  (IX,  965).    Exercise  of  powers  by  foreign  corporation. 

Approved  in  Swing  v.  Weaton  Loinfaer  Co.,  140  Mich.  350,  103  N. 
W.  818,  mutual  insurance  contract  on  property  in  state  between  resi- 
dent and  foreign  corporation  which  bad  not  complied  with  state  laws, 
made  through  agent  who  had  placed  part  of  insurance  with  agent 
outside  of  state  who  wrote  policy  in  quaation,  cannot  be  made  basia 
of  assessment  by  company's  trustee  against  insured. 

101  U.  S.  362-369,  25  L.  813,  EAIN  v.  OIBBONBY. 

Syl.  2  (IX,  967).    Charitable  bequests — Certainty  of  objects. 

Approved  in  Miller  v.  Ahrens,  150  Fed.  657,  trust  created  by  will 
for  benefit  of  foreign  religious  corporation  involving  devise  of  land 
in  West  Virginia  is  void;  dissenting  opinion  in  Danforth  v.  Oabkosh, 
119  Wis.  S90,  97  N.  W.  268,  majority  holding  where  land  dovised  to 
trustees  to  be  conveyed  to  city  for  purpose  of  constructing  and  main- 
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tainiDg  public  librsir  thereon,  on  condition  tliat  deed  from  tniBtees 
«honld  contain  conditioo  tbat  title  should  levert  to  heirs  of  testator 
on  land  ceasing  to  be  used  for  library,  there  was  no  suspension  ot 
powet  of  alienation, 

101  U.  S.  3T0-3S3,  25  L.  8SS,  PHELPS  t.  HABBIS. 

Syl.  1  (IX.  967).    Quieting  title— Plaintiff's  titl«. 

Appro-ved  In  dissenting  opinion  in  IiOgan  v.  Ward,  SS  W.  Va.  878, 
S2  8.  E.  402,  majority  holding  bill  to  lemoTe  cloud  from  title  not 
maintainable  by  owner  of  land  in  actual  posaession  where  land  en- 
tered on  by  adverse  claimant. 

Syl.  4  (IX,  968).    Power  to  sell  and  dispose— Partition. 

Approved  in  People  v.  Chicago,  216  Dl,  541,  75  N.  E,  239,  property 
received  in  exchange  for  property  granted  for  nie  of  schools  and 
rents  of  property  so  received  are  not  taxable, 

101  n.  a.  384-391,  25  L.  982,  THE  SABINE. 

Syl.  2  (IX,  968).    Essentiab  of  salvage  claim. 

Approved  in  Spaulding  v.  Alaska  Com.  Co.,  I  Alaska,  501,  where 
libelants  knowing  bargee  had  been  ashore  by  wind  at  point  designated 
by  master,  reached  there  ahead  of  owner's  employees,  went  aboard 
dryshod  and  attached  line  on  shore,  they  are  not  entitled  to  salvage. 

Syl.  4  (IZ,  969).     Salvage  snita  in  rem  or  in  personam. 

Approved  in  United  States  v.  Cornell  Steamboat  Co.,  202  IT.  8.  193, 
80  L.  991,  26  Sup.  Ct.  648,  upholding  recovery  of  salvage  on  duties 
collected  by  government  on  cargo  afterward  saved  from  Are  while 
on  lighter  in  possession  of  custom  oIBcials;  Silvey  v.  Tift,  123  Ga. 
808,  51  S.  E.  750,  1  L.  B.  A.  (N.  8.)  386,  where  petition  by  creditors 
In  involnntary  bankruptcy  alleged  preferential  transfer  to  creditor 
within  four  months  of  petition,  and  trustees  such  transferees  for  pref- 
erence after  adjudication,  adjudication  did  not  estop  defendants  from 
setting  up  rescission  of  sale  of  goods  to  bankrupt  prior  to  adjudica- 
tion on  ground  of  misrepresentation. 

SyL  9  (IZ,  989).    Nature  of  salvor's  remedy. 

Approved  in  Spaulding  v.  Alaska  Com.  Co.,  1  Alaska,  498,  salvor 
of  property  which  has  been  taken  from  bis  possession  by  owner  may 
maintain  suit  in  personam  against  owner  for  salvage, 

101  U.  8.  392-397,  25  L.  1050,  WHITNET  v.  WTMAN. 

Syl.  1  (IZ,  970).    Agent's  liability — Contract  in  principal's  name. 

Approved  in  Triplett  v,  Jackson,  130  Iowa,  411,  106  N.  W.  955, 
where  agent  having  three  tracts  for  sale  on  commission  employed 
plaintiff  to  Ind  purchaser  for  two,  agreeing  to  pay  tISO  therefor, 
and  plaintiff  fonnd  poichaser  bnt  owner  refused  to  sell  unless  sala 
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included  &1]  land,  and  agent  said  be  would  pa^  plaintiff  to  ind  nek 
parebaser,  agent  liable  for  coropengation  of  plaintiff  for  fisding  ^' 
chaser;  Hicks  v.  Eenau,  139  N.  C.  344,  SI  B.  EL  943,  coutriiBf 
contract  mads  by  agent  u  that  of  principal. 

S7I.  3  {IX,  970).  Batiflcation  of  corporation's  contract 
Approved  in  Tryber  v.  Girard  Creamery  etc  Co.,  87  Kan,  4S5,  H 
Pac.  SS,  corporation  not  adopting  coutTaeta  of  incorporator*  not  tii- 
•ble  tberefor  merely  becanse  it  takes  title  to  and  enjoys  property  prt- 
dnced  under  Bach  contract  wbere  incorporator!  acted  on  Indiridul 
responsibility;  Tuttle  v.  Tattle,  101  Ue.  292,  64  Atl.  499,  eorparttim 
not  liable  for  services  performed  for  it  prior  to  iacorporatios  udtt 
contract  made  by  its  promoters  where  directors  did  not  ratify  ma- 
tract;  Esper  V.  MiUer,  131  Mich.  339,  91  N.  W.  614,  where  tcifort- 
tlon  promoters  who  Contributed  money  to  form  corporation  and  uttt 
to  get  stock  in  exchange  agreed  with  realty  broker  that  If  tc  pt 
title  to  certain  land  they  woold  take  it  from  him,  and  eorponti** 
took  assignment  of  option  from  him,  promoter!  lot  liable  on  eoatraci; 
Chesapeake  etc.  By.  Co.  v.  Deepwater  By.  Co.,  07  W.  Va.  6M,  50  & 
E.  900,  determining  that  snrvey  of  route  ordered  by  nUroad  Moet- 
holdors  adopted  by  directors. 

8yL  7  (IZ,  971).    Agent's  liability— Principal  known. 

Approved  in  Hall'a  Safe  Co.  v.  Herring  ate.  Safe  Co.,  146  Tti. 
40,  41,  contract  by  corporation  on  sale  of  its  bnaineoa  and  gvodwiJ 
that  it  will  not  compete  with  purchaser  does  not  individually  bisd 
stockholder  and  officer  who  acted  for  corporation;  Keaad  T.  Aaitia 
Uin.  Co.,  144  Tei.  861,  contract  pnrporting  in  ita  body  to  be  tkit 
of  eorporation  and  signed  by  one  aa  ita  manager,  he  haTiag  aothot 
Ity-to  do  ao,  ia  contract  of  corporation;  XVambaeh  r.  Trvik,  31  C»> 
632,  SI  Pac.  24S,  where  contract  provided  that  plaiotUI  eonvey  ta  if 
fendant  all  interest  in  mill  and  defendant  agreed  that  if,  aetiag  ttf 
himself  or  aa  agent  for  certain  corporation,  he  purchased  lull  at  *!s 
to  be  held  in  future,  he  woold  pay  plaintiff  for  hia  interwt  U  fK 
chase  made  for  corporation,  obligation  waa  that  of  eorpotatioa. 

101  U.  B.  403-407,  25  L.  866,  INTSBNATIONAI.  BANK  t.  SBEB- 
UAN. 

8yL  S  (IX,  972).    Bankmptey— Vetting  of  title  1b  aasigBea. 

Approved  in  Van  Kick  v.  Vermont  Slate  Co.,  140  Fed.  45,  wWn 
bona  tide  assignee  of  iaBoranee  policies  pledged  orcr  four  ■est£> 
prior  to  bankruptcy  assigned  policies  after  adjndleatloB,  tmAtt'i 
rights  not  affeeted;  In  re  Shoesmith,  135  Fed.  688,  68  C  C.  A.  :~ 
where  bankniptcy  court  had  jurisdiction  of  parties  and  mbjcet  sa: 
ter,  court  may  permit  amendment  of  involuntary  petition  Beee  tkaa 
four  montha  after  laat  fraudulent  tranafer  alleged  aa  act  af  beak 
tupteyj  Hoalton  t.  Cobiun,  131  Fed.  804,  66  a  &  A.  M.  to  ea>it.< 
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less  tbao  tbree  ereditora  to  maintain  petition  in  involaotar^  bank 
ruptcj,  it  mast  appear  that  there  were  leas  than  tnelre  ercditors  at 
date  of  filing  petition. 

Bjl.  5  (IX,  973).    Bankraptey — Meddling  with  property  after  petl- 

ApproTed  in  In  re  Home  Diaeotint  Co.,  147  Fed.  S51,  where  creditor 
of  bankrDpt  took  aBsigoment  of  future  wages  to  leeare  loan  and  took 
no  Btepa  to  get  wages  prior  to  adjudication  but  filed  notice  of  aa- 
■ignmeut  afterward,  referee  could  compel  lender  to  withdraw  notice 
of  assignment;  In  re  Billing,  145  Fed.  308,  notice  to  creditors  of  Hi- 
log  petition  in  involuntary  bankruptcy  is  nnneceaaary;  State  Bank 
of  Chicago  V.  Coz,  143  Fed.  93,  bankruptcy  trustee  may  recoTer 
money  obtained  by  creditors  by  attachment  between  date  of  filing 
of  bankruptcy  petition  and  adjudication;  Williamson  v.  Qoodfellow- 
Brooks  Shoe  Co.,  141  Fed.  220,  upholding  malicious  prosecution  for 
institution  of  bankruptcy  proceedings  maliciously  and  without  ptob' 
able  cause,  though  not  aeeompauied  by  actual  seizure  of  property; 
In  re  Benedict,  140  Fed.  60,  where  leceiver  appointed  in  involuntary 
bankruptcy  proceedings,  district  court  of  anotber  district  in  which 
property  of  bankrupt  situated  may  appoint  ancillary  receiver;  In  re 
Qianite  City  Bank,  137  Fad.  820,  70  C.  C.  A.  316,  bankruptcy  court 
may  direct  sale  of  property  of  bankrupt  which  is  outside  district; 
In  re  Mertens,  134  Fed.  lOS,  where  creditors  of  bankrupt  firm  held 
policy  on  life  of  one  of  members  as  security,  he  conld  not  sell  same  to 
himself  at  pretended  anction  for  one-sixth  of  face  value,  after  petition 
in  bankruptcy  against  firm  and  before  adjudication;  Id  re  Ducker, 
133  Fed.  77S,  seller  of  merchandise  to  bankrupt  under  unrecorded 
conditional  sale  not  entitled  to  priority  against  sabsequeot  creditors 
without  notice  or  lien;  In  re  Smith,  132  Fed.  303,  goods  in  poases- 
■ion  of  retailer  for  resale  purchased  under  contract,  reaerving  title 
in  seller  until  full  payment,  pass  to  bankruptcy  troatee;  In  re  Moody, 
131  Fed.  528,  upholding  jurisdiction  of  bankruptcy  court  to  take 
possession  by  receiver  of  property  alleged  to  have  been  fraudulently 
transferred  by  bankrupt  and  to  determine  ownership;  In  re  Mertens, 
131  Fed.  515,  where  bankrupt's  trustee  took  possession  of  property 
at  time  of  filing  petition  and  seller  of  property  to  bankrupt  did  not 
elect  to  rescind  for  fraud  until  after  bankruptcy  proceediogB  started, 
trustee  not  liable  for  conversion  in  selling  goods  under  order  of 
court;  In  re  Tweed,  131  Fed.  358,  applying  rule  where  bankrupt 
held  property  tinder  conditional  contract  of  pnrchase,  conditions  of 
which  are  void  for  failnre  to  comply  with  state  statutes;  French  v. 
White;  7S  Vt.  9S,  62  Atl.  36,  2  L.  B.  A.  (N.  S.)  804,  property  which 
vests  in  trustee  of  bankrupt  is  not  attachable  in  state  court;  Eng- 
lish V.  Boss,  140  Fed.  635,  and  In  re  Porterfietd,  138  Fed.  19S,  both 
arguendo. 
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Bjl.  1  (IX,  973).    iDTiJidity  of  statute  mait  be  clear. 

Approved  in  Ez  parte  Eair,  8S  Nev.  IM,  80  Psc.  466,  npholdisg 
act  o(  1903,  imposiDg  penaltj  on  person  working  more  than  eight 
hoprs  a  dajr  In  mine,  gmelter  or  ore-mill;  Citj  of  Guthrie  t.  Teni- 
tor7,  1  Okl.  198,  31  Pac.  193,  11  L.  B.  A.  41S,  npholding  power  o( 
lefrislature  to  provide  for  payment  b^  village  eorporation  which  ane* 
eeeds  provisional  city  government  of  debts  of  latter. 

101  U.  S.  417-426,  25  L.  1062,  UOEB  v.  UANIEBBB. 

Sjl.  3  (IX,  975).    Onardian's  sale— CoUateral  attack. 

Approved  in  Threadgill  v.  Coleord,  16  Okl.  470,  85  Pae.  710,  pnr- 
ebaser  at  master 'a  sale  ander  decree  in  snit  to  which  ha  is  paitjr 
cannot  eollaterallj'  attack  decree  for  irregolarities. 

Sjl.  5  (IX,  976).    Notice  in  legal  proeeedings. 

Approved  in  White  v.  Martin,  2  Alaska,  SOI,  nphotdiDg  notice  hj 
publication  to  lunatic  who  wanders  away  of  time  and  plM«  of  heU' 
ing  application  for  guardianship. 

101  U.  B.  433.43s,  25  li.  937,  SOUTH  CABOLIHA  v.  GAILLABD. 

87I.  2  (IX,  977).    Bepeal  of  special  statute  pending  suit. 

Approved  in  Scott  v.  Jenkins,  46  FU.  929,  35  So.  105,  applying  ml* 
to  foreclosure  where  pending  snit  one  of  defendants  died  and  ad- 
minietrator  made  party  after  repeal  of  statute  making  realty  assets  in 
hands  of  administrator;  Terry  v.  UeClnng,  104  Vs.  601,  G2  a  E.  356, 
where  no  final  order  establishing  road  applied  for  was  made  prior  t» 
act  of  less,  depriving  county  eonrt  of  Highland  county  of  jorisdie- 
tion  in  road  eases,  proceedings  lapsed, 

101  n.  6.  439-443,  25  l!  1055,  WHEELEB  r.  mSUBANCE  CO. 

Syl.  2  (IX,  978).    Mortgagee's  right  to  insurance  proceeds. 

Approved  in  Wilder  ▼.  Watts,  138  Fed.  431,  where  debtor  mad* 
equitable  sBsignment  of  policies  to  be  issued  as  security  for  loans 
but  failed  to  make  actual  assignment  of  policies  nutil  after  loss 
when  he  was  insolvent,  assignment  not  act  of  bankmptey. 

101  U.  8.  443-452,  25  L.  1057,  BB00K8  ».  BUBUNOTON  ETC.  BT. 
CO. 
Syl.  5  (IX,  080).    Mortgages — Uen  of  building  contractor. 
Approved  in  Hammond  v.  Darlington,  109  Mo.  App.  343,  U  a  W. 
440,  one  purchasing  lease  of  land  on  which  buildings  are  in  coarsa 
of  erection  for  lessee  is  chargeable  with  notice  that  mechanic's  lie« 
■nay   b*   asserted   for   labor   and   materials   sntering   into   eo&stnitt- 
tion. 
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101  U.  B.  465-471,  26  L.  987,  SHXIMAN  ▼.  ITNITED  STATES. 

Sji.  1  (DE,  9S2).    What  ii  doreu. 

Approved  in  Earle  t.  Beir;,  ST  B.  L  SSS,  E30,  61  Atl.  674,  men 
threat  to  withhold  psTineiit  of  debt  except  on  giving  of  receipt  that 
amount  paid  was  all  that  wai  due  la  not  dureu. 

101  tr.  a  473-479,  £S  Ii.  SOO,  UABQUEZ  t.  FBISBIE. 

Sjl.  S  {IX,  983).    Jodicial  interferenee  with  land  office. 

Approved  in  Fitigerald  v.  Keith,  S  OU.  £64,  4S  Pac.  Ill,  anil 
Adams  T.  Conch,  1  OU.  84,  86  Pac.  lOlS,  both  following  rule;  Hum- 
bird  T.  ATer7,  195  U.  &  504,  49  Z^  297,  25  Sup.  Ct.  i:i3,  refusing,  in 
advance  of  final  action  of  Land  Department,  to  determine  rights  of 
grantees  from  Northern  Paeiflc  of  indemnitj  lands  and  settlers;  Jones 
T.  Hoover,  144  Fed.  220,  upholding  eqnity  jnrisdiction  to  review 
acts  of  Land  Department  in  construing  law  so  as  to  give  possession, 
where .  possession  essential  to  complete  purchase  of  pnblie  landsj 
Thompson  ▼.  Baaler,  148  Cal.  S49,  84  Pee.  162,  where  homestead  claim- 
ant brought  ejectment  against  mining  claimant,  who  made  location 
after  plaintiff  obtained  receiver's  certificate,  defendant  cannot  show 
plaintiff  had  not  complied  with  requirements  of  residence  and  cultiva- 
tion; Le  Ferere  ▼.  Amonson,  11  Idaho,  47,  81  Pae.  72,  denjing  jaris- 
diction  to  determine  whether  lands  are  mineral  or  not,  while  eon- 
troversj*  pending  before  Land  Department;  Sims  v.  Tforrison,  92  Hinn, 
846,  100  N.  W.  90,  where  one  filed  homestead  ectrjr  and  submitted 
final  proof  and  then  sold  all  standing  timber  to  plaintiff,  and  con- 
test filed  prior  to  final  proof  decided  against  contestant,  but  subse- 
qoent  to  contract  contest  amended  and  then  homesteader  relinquished 
entry  and  contestant  entered  land  under  timber  act,  plaintiff  cannot 
impress  land  with  trust;  Tieman  v.  Miller,  69  Neb.  767,  96  N.  W.  662, 
party  entering  pnblie  lands  as  homestead  cannot  be  enjoined  from 
exereiaiDg  right  of  possession  by  one  who,  without  right,  held  prior 
possetaion;  Wilbonrne  v.  Baldwin,  5  OU.  280,  47  Pac  1050,  refusing 
to  enjoin  Indian  agent  from  ejecting  homesteader  from  Indian  lands; 
ICcDaid  ▼.  Territory,  1  OU.  102,  30  Pae.  441,  under  Act  Cong.  May 
14,  1900,  relating  to  townsite  entries,  after  issuance  of  patent  to 
trustees,  no  appeal  lies  from  decision  of  trustees  awarding  land  to 
one  of  several  contestants;  Laramie  Nat.  Bonk  v.  SteinhoCT,  11  Wyo. 
307,  71  Pac  994,  where  one  in  possesaion  of  land  under  certificate  of 
purchase  issued  by  Land  Department  sues  claimant  under  eptry,  be- 
fore patent  issued,  to  determine  adverse  interests,  court  can  deter- 
mine right  to  possession  but  not  title;  dissenting  opinion  In  Sproat 
V.  Dnrlmnd,  8  OU.  S!,  SS  Pac.  888,  majority  holding  homestead  claim- 
ant may  be  enjoined  by  adverse  claimant  on  answer  and  cross-com- 
plaint from  interfering  with  possession,  and  Injunction  may  be  given 
effect  of  writ  of  possession;  Thompson  t.  Ferry,  6  Aria.  806,  H  Faa, 
743,  arguendo. 
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Distinguished  in  Woodruff  t.  Wallace,  3  Okl.  361,  365,  41  Pne.  359, 
361,  graoiing  iajunction  to  give  pouesdon  to  neeeBsfol  elnimadi:  in 
eontsBt  before  Land  Department. 

S7I.  3  (IX,  9B4).    Judicial  dealing  prior  to  patent 

Approved  in  Beaves  v.  Oliver,  3  Okl.  68,  41  Pae.  3S5,  and  Pappe 
T.  Trout,  3  Okl.  264,  41  Pae.  399,  both  following  mle;  Jones  v.  Hoover, 
144  Fed.  2S2,  upholding  eqnitjr  juriediction  to  review  acts  of  Land 
Department  in  construing  law  so  as  to  give  possession  -where  posses- 
sion is  essential  to  complete  purchase  of  public  fauda;  Hdne  *.  Both, 
2  Alaska,  423,  granting  injunction  to  prevent  trespass  on  possessorjr 
rights  of  homesteader;  Shj  v.  Brockhause,  7  OU.  30,  54  Pac  307, 
town  lot  may,  before  legal  title  passes  from  government,  maintain 
ejectment  against  one  in  possession  as  his  tenantj  Barnes  v.  Newton, 
5  Okl.  432,  48  Fae.  192,  successful  party  in  Land  Department  eon- 
test  may  enjoin  adversary  from  interfering  with  possession  and  from 
further  oeenpaney  of  diapoted  premises. 

Distingoiihed  in  dissenting  opinion  in  Barnes  ▼.  Newton,  5  OU. 
463,  4B  Pac.  10S2,  majority  holding  suecessfol  party  in  Land  De- 
partment contest  may  enjoin  opponent  from  interfering  with  pos- 
session and  from  further  oceapaney   of  premises. 

8yL  4  (IX,  984).     Conclusiveness  of  land  deciwoDS. 

Approved  in  Woodruff  v.  Wallace,  3  Okl.  378,  41  Fac  369,  follow- 
ing rule;  Le  Fevre  v.  Amonson,  II  Idaho,  48,  81  Fae.  72,  denying 
jurisdiction  to  determine  whether  or  not  lands  are  mineral,  while 
claims  are  pending  before  Land  Department;  Tieman  v.  Uiller,  69 
Neb.  768,  96  N.  W.  663,  homesteader  cannot  be  enjoined  from  exer- 
cising right  of  possession  by  one  who,  without  right,  held  prior  pos- 
BCBsion;  Cagle  v.  Dunham,  14  Okl.  615,  78  Pac.  S62,  refusing  to  set 
aside  Land  Department  decision  on  contest  for  perjury  committed 
before  department;  Oklahoma  City  v.  Hill  Bros.,  6  Okl.  129,  50  I-^c. 
247,  parties  entering  lands  in  violation  of  Act  Cong.,  March  2,  18it9, 
and  occupied  lots  on  townsite  and  were  unlawfully  dispossessed  while 
in  occupancy  of  buildings  thereon  by  city  anthorities  may  sue  for 
trespass;  Barnes  v.  Newton,  5  Okl.  431,  48  Pae.  192,  SDCcessful  party 
in  Land  Department  contest  may  enjoin  adversary  from  interfering 
with  possession  and  from  further  occupying  disputed  premises;  Cal- 
houn V.  Violet,  4  Okl.  32S,  47  Fae.  481,  finding  of  Land  Department 
that  entryman  entered  and  settled  on  lands  thrown  open  under  Act 
of  Cong.,  March  2,  18S9,  during  inhibited  time,  is  eonclnsire. 

8yl.  5  (IX,  985).    Conclusiveneas  of  land  decisions — Mixed  questiona. 

Approved  in  HartweU  v.  Havighont,  196  V.  B..  635,  49  L.  029,  26  Sap. 
Ct.  793,  Estes  v.  Timmons,  12  OkL  S44,  73  Fae.  305,  ud  Paine  v. 
Foster,  9  Okl.  286,  C3  Pae.  113,  all  foUowing  mle;  Bates  etc.  Co.  T. 
Fayne,  194  V.  8.  109,  48  L.  895,  24  8up.  Ct.  595,  refusing  to  enjoin 
postmaster   general   from   refusing   to   mail   u   leeond-elaM    matter 
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montU;  miuieal  publication,  each  iuue  ot  wbieh  is  complete  in  itielf 
ABd  treats  of  worka  of  eingle  mnsieian;  Cook  v.  UcCord,  6  OU.  Sll,  60 
Pae.  500,  applying  rule  to  deeiaion  of  land  officers  on  question  u 
to  whether  or  not  lot  abandoned  by  claimant;  dissenting  opinion  in 
Paine  t.  Poster,  0  Okl.  262,  60  Pao.  25,  majority  refusing  to  review 
Land  Department's  decision  nhore  all  pleadings  and  evidence  be- 
fore department  and  record  shows  there  was  some  evidence  to  war- 
ram  finding, 

SyL  1  (IZ,  OSS).  Speeifleation  of  f rand— Belief  against  pat- 
ent. 

Approved  In  Cella  v.  Brown,  144  Fed.  764,  mere  allegation  in  bill 
that  plan  of  Teorganization  between  two  street  railways  was  fraudu- 
lently designed  presents  no  issuable  matter;  Le  Uarehel  v.  Teegarden, 
133  Fed.  827,  applying  rule  where  patent  attacked  for  mistake  of  fact; 
Cnmmings  v.  UcDermid,  4  Okl.  278,  44  Fac.  877,  applying  principle 
to  petition  to  set  aside  award  of  townsite  trustees;  Bed  Biver  Fnr- 
aaee  Co.  v.  Tennessee  etc.  B.  B.  Co.,  113  Tenn.  713,  87  S.  Yl.  1010, 
denying  aoffieieney  of  allegations  of  bill  attaeking  election  for  city 
railroad  aid  subscription  for  fraud  in  bribing  voters  and  permitting 
felons  to  vote. 

Distinguished  in  Downmaa  v.  Saunders,  S  OU.  £31,  41  Pae.  106,  peti- 
tion by  one  seeking  to  recover  townsite  lot  by  virtue  of  actual  oe- 
«npancy  as  against  one  holding  probate  judge*!  decree  need  not  al- 
lege fraud  in  making  award. 

101  U.  8.  470-494,  25  L.  039,  WOODBUET  PATENT  PLANING  MA- 
CHINE CO.  V.  KEITH. 

Syl.  2  (IX,  086).    Patents— Abandonment. 

Approved  ia  Victor  Talking  Mneh.  Co.  v.  American  Graph.  Co.,  140 
Fed.  866,  holding  Berliner  patent  No.  634,643,  for  improvements  In 
talking-machines,  not  abandoned. 

(IX,  088.)  MisceUaneoos.  Cited  in  Weston  Eleetrical  Instr.  Co.  v. 
Smpire  Electrical  etc.  Co.,  136  Fed.  5SB,  69  C.  C.  A.  820,  want  of 
Authority  in  patent  eommissieoer  to  isaae  patent  is  pleadable  as  de- 
fense to  infringement. 

101  U.  S.  404-503,  25  L.  1066,  BAKEB  v.  HDMPHBEY. 

Syl.  2  (IX,  087).    Quitclaim  grantee— Bona  flde  purchaser. 

Approved  in  Lindblom  v.  Bocks,  146  Fed.  603,  following  rule. 
101  TJ.  a.  603-914,  26  L.  820,  HALL  v.  KUSSELL. 

SyL  6  (IX,  989}.    Devise  of  settler's  interest. 

Approved  in  UcCtine  v,  Essig,  199  U.  S.  3B0,  50  L.  241,  26  8np. 
Ct.  78,  doctrine  of  relation  not  invocable  to  confer  right  in  land 
aoder  operation  of  state  laws  on  daughter  of  deceased  homesteader 
Agaiut  widow  to  whom  patent  issued;   Cunningham  v.  Erutz,  41 
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Wuh.  197,  83  Pkc.  lis,  whflK  hniband  entered  land  u  homeetead 
and  made  flnal  proof  and  obtained  patent,  wife  eonid  not  deriae  m- 
divided  half  of  land  !n  fee, 

DiitiDgoiahed  in  O'Connell  v.  Pinnacle  Qold  Uinet  Co.,  131  Vei. 
106,  under  Bev.  St.,  f  £322,  on  death  of  mining  locator,  Ua  nnpa^ 
en  ted    elaima    paased    under   statu  to    to    adminiatTator   and    not    t» 

101  V.  S.  S14-G21,  2fi  L.  929,  TANCE  t.  BTTBBANK. 

Sfl.  1  (IX,  98fl).     ConelniiTeneH  of  land  deeiaioni. 

Approved  in  Paine  ▼.  Foeter,  9  OkL  227,  5S  Fae.  113,  and  Adam» 
V.  Conch,  1  Okl.  3S,  26  Pae.  1015,  both  following  rule;  Eatea  t.  Tim- 
mona,  199  U.  B.  396,  SO  L.  24i,  26  Sup,  Ct.  SS,  perjnrr  on  hearing 
bafora  Land  Department  of  contest  orer  entry  noder  homestead  law*- 
is  not  ground  for  equitable  relief  againat  departmental  deciaiou^ 
Cook  ▼.  UcCord,  9  OkL  810,  00  Pac  SOO,  applying  rule  to  qneBtio& 
ma  to  whether  or  aot  town  lot  abandoned;  Thornton  v.  Feery,  7 
Okl.  447,  M  Pae.  651,  allegation  that  evidence  given  in  contest  be- 
fore Land  Department  doea  not  prove  abandonment  is  insnfficient  t» 
warrant  review  in  equity. 

Syl.  2  (IX,  990).    Impeaehnent  of  land  deeiiiona. 

Approved  in  Wabash  B.  B.  Co.  v.  Uimelees,  1S2  Uo.  143,  81  S- 
W.  442,  refusing  to  set  aside  judgment  at  law  on  ground  that  eue- 
eessfol  party  therein  committed  perjury  at  trial;  Cummings  v.  Uc- 
Dermid,  4  Okt.  279,  44  Pae.  27B,  holding  insnfflcieat  aUegations  of 
fraud  in  petition  to  set  aside  award  of  townsite  trustees. 

101  U.  a  651-555,  25  L.  1026,  NONGTJE  ▼.  CLAPP. 

Syl.  1  (IX,  994}.    Annulling  etate  judgments  for  fraud. 

Approved  in  Strand  v.  Griffith,  144  Fed.  831,  where,  in  stats  fore- 
closnrs,  decree  for  mortgagee  rendered  on  issue  as  to  false  repre- 
sentations of  persons  eo-operating  with  mortgagee  in  selling  goad» 
as  to  quality  and  value,  mortgagors  could  not  sue  in  federal  esurt 
to  set  aside  deficiency  judgment  recovered  in  state  court  on  groood 
of  undiEcovery  of  fact  that  mortgagee  party  to  fraud. 

101  n.  a.  555-557,  25  L.  901,  DDBANT  v.  ESSEX  CO. 

Syl.  2  (ES,  995).  Uandate  of  appellate  court. 
'  Approved  In  Taylor  v.  Colorado  Iron  Works,  S3  Colo.  18S,  80  Pae. 
130,  where  district  court  has  entered  judgment  as  directed  by  eanit 
of  appeals,  such  judgment  is  not  reviewable  by  supreme  court;  Stat» 
V.  Sunapee  Dam  Co.,  72  N.  H.  115,  S5  Atl.  SOO,  applying  principle 
where  court  divided  as  to  ordering  master  to  assess  damages  cansed 
by  maintenance  of  dam  so  as  to  deprive  plaintiff  of  use  of  water; 
McQung  ▼.  Harris,  11  OU.  05,  65  Pae.  S42,  dismissing  appeal  from 
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decree  entered  hy  district  court  in  aceoTdftnce  Trith  msnd&te  of  ap- 
pellate eonrt. 

101  V.  8.  557-567,  25  L.  892,  SHAW  ▼.  BAILBOAD  CO. 

Sjl.  3  (IX,  »m).    Titl«— Sale  of  atolen  bill  of  lading. 

See  lOS  Am.  St.  Bop.  358,  note. 

SjrI.  1  (IX,  09S).     Tiantter  of  bill  of  lading— Title  to  goodl. 

ApprOTod  in  General  Electric  Co.  v.  Bouthern  By.,  78  8.  C.  25*, 
110  Am.  St.  Bop.  603,  51  S.  E.  696,  where  freight  abipped  nnoer 
bill  of  lading  with  draft  attached  drawn  by  ehipper  and  bill  of  lad- 
ing was  "to  order  of"  ahippar,  "notify"  third  party,  carrier  conld 
not  deliver  goods  to  aneh  party  without  surrender  of  bill;  Boy  t. 
Northern  Pac  By.  Co.,  42  Wa«li.  576,  85  Pac.  54,  act  of  carrier's 
agent  in  delivering  bill  of  lading  for  goods  wbieh  he  knew  were 
not  delivered  to  carrier  does  not  bind  carrier  a*  to  innocent  trans- 

6yl.  S  (IX,  997).    Statutes  derogatory  of  eommon  law. 

Approved  in  WUtfleld  v.  Aetna  Life  Ins.  Co.,  144  Fed.  3S0,  con- 
struing Bev.  St.  Mo.,  1899,  )  7896,  relating  to  defense  of  snicide  in 
actions  on  life  policies;  White  etc.  Pub.  Co.  v.  Apollo  Co.,  139  Fed 
48S,  eopyright  of  printed  mnaleal  composition  is  not  infringed  by 
perforated  record  for  nse  with  machine  to  play  composition  on  mnsi- 
cal  instrument;  United  Shoe  H.  Co.  v.  Dupleasis  etc.  Shoe  Co.,  133 
Fed.  933,  ander  Comp.  St.  1901,  p.  689,  snit  against  alien  for  In- 
fringement of  patent  may  be  brought  in  any  district  where  defend- 
ant found.    Bee  lOS  Am.  St.  Bep.  338,  note. 

Syl.  6  (IX,  998).    Purchaser  of  stolen  bill  of  lading. 
See  105  Am.  St.  Bep.  367,  note. 

101  V.  B.  567,  668,  25  L.  816,  UEBCA14TILB  NATIONAL  BANE  t. 
CABPENTEB. 

Syl.  1  (IX,  908).    DemDrrer  to  bill— Limitations. 

Approved  in  Thurmond  ▼,  Cheaapeake  etc  By.  Co.,  140  Fed.  S09, 
following  rule. 

101  V.  B.  670-572,- 85  L.  868,  BCTTEEPIELD  v.  SMITH. 

Syl.  1  (IX,  999).  Condasiveneas  of  final  aeeoont  of  administra- 
tor. 

Approved  In  Whitney  v.  Wenman,  140  Fed.  960,  order  passing 
bankruptcy  receiver  'a  account,  in  which  he  baa  credited  himself 
with  property  surrendered  to  third  persona  who  claim  same^  does  not 
bar  suit  by  trastee  t«  recover  nau. 
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101  U.  iS.  577-SBO,  26  L.  963,  WALDEN  t.  SKINNEB. 

Syl.  3  (IX,  1000),  Eeformation  of  instrumentt — lifistabe. 
Approved  in  Carrell  t.  McUurraj,  136  Fed.  670,  wheta  putiea 
Agietd  bj  parol  to  exchange  t&im  tor  store,  and  farm  owner  was 
to  retain  poweHsion  and  reeeiTe  rents  for  current  fear,  but  scriTener 
failed  to  embody  reservation,  deed  reformed  to  embodjr  actual  agree- 
ment; Jobnson  v.  Blierwood,  34  Ind.  App,  SOT,  73  N.  E.  187,  reform- 
ing deed  and  mortgage  to  show  easement  of  way  over  land  de- 
■cnbed;  Bichmond  v.  Ogden  St.  Ey.  Co.,  M  Or.  54,  74  Pac.  335,  re- 
forming notes  wbere  it  was  intended  tbat  notes  given  by  trustees 
ehould  not  bind  them  personally,  bnt  by  mistake  in  phraseology 
so  drawn  as  to  make  them  persanally  liable. 

Syl.  T  (IX,  1001).  Federal  jnriadiction-^itizenship  of  real  par- 
Approved  in  Burrell  v.  United  States,  147  Fed.  46,  in  action  on 
public  contractor's  bond  given  under  Comp.  St.  1901,  p.  2523,  pres- 
ence of  United  States  as  formal  party  is  insufficient  to  confer  fed- 
eral jorisdietioD;  United  States  v.  Churchyard,  132  Fed.  63,  uphold- 
ing federal  jurisdiction  over  action  on  contractor's  bond  given  on- 
der  Comp.  St,  1901,  p.  2523,  irrespective  of  citizenship. 

101  U.  8.  691-596,  25  L.  1028,  HOLUNGSWOBTH  v.  FLINT. 

Syl.  2  (IX,  1001).    Married  woman's  deed — Acknowledgment. 

Approved  in  American  Bonding  etc.  Co.  v.  Oibson  County,  14S 
Fed.  874,  where  judgment  against  building  contractor  and  surety 
reversed  for  failure  to  allege  or  prove  certification  of  claim  by  archi- 
tect, action  not  suetainable  en  amendment  of  declaration  tbat  eertifi- 
este  procured  after  reversal. 

Distinguished  in  Hurray  Co.  v.  Continental  Oin  Co.,  149  Fed.  991, 
acknowledgment  of  sasignment  of  patent  relates  back  to  date  oif 
assignment. 

101  U.  8.  SB7-601,  26  L.  1019,  BECHTEL  v.  UNITED  STATES, 
Syl.  1  (IX,  1002),  Bemedial  statntea  liberally  construed. 
Approved  in  United  States  v.  Foreman,  S  OU.  257,  48  Pac.  98, 
one  suing  in  territorial  district  conrt  exercising  federal  jarisdietiai. 
for  recovery  of  money  paid  for  land  on  which  entry  erroneously  al- 
lowed and  afterward  canceled,  need  not  show  sorrcnder  to  Secretary 
of  Interior  of  duplicate  receipt  and  execution  of  relinquishment  of 
claim  to  land  as  provided  by  Act  Cong.,  June  18,  1880. 

101  V.  S.  601-609,  25  L.  1070,  CEAMPTON  v.  ZABBISKIE. 
Syl.  2  (IX,  10O2).     Taxpayers  may  enjoin  county  debL 
Approved  in  Murray  v.  City  of  Allegbeny,  136  Fed,  61,  69  C.  C,  A. 
85,  upholding  suit  by  lot  owner  to  enjoin  conveyance  by  eity  for 
private  purposes  of  land  dedicated  u  highway  by  original  plat  bx 
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which  lota  Bold  so  as  to  give  lot  owners  access  to  waterfront;  Bates 
T.  Major  etc.  of  Nome,  1  Alaaka,  212,  upbolding  suit  by  taxpayer 
to  enjoin  manicipal  officers  from  paying  expenses  of  election  colled 
in  violation  of  law;  Sherbnrne  v.  Portsmouth,  7S  N.  H.  G40,  59  AtL 
39,  upholding  bill  by  taxpayer  to  enjoin  city  eoancil  from  granting 
pabHc  cotninon  to  indiv^dualB  for  baseball  park;  Kellogg  v.  School 
District  No.  10,  13  Okl.  2ST,  74  Fac  114,  npholdiog  iojunction  kt 
salt  of  taxpayer  to  restrain  school  district  from  contracting  for 
schoolhoDse  at  unauthorized  place  and  contracting  liabilities  there- 
for for  which  district  would  be  liable;  Johnson  v.  Black,  103  Va. 
484,  106  Am.  St.  Bep.  S90,  49  S.  B.  635,  upbolding  salt  by  t&zpayen 
against  enpervisors  to  compel  them  to  restore  to  county  moneys  paid 
chem  in  excoas  of  their  salaries;  dissenting  opinion  in  Henry  t. 
State,  S7  Mise.  89,  39  Bo.  882,  majority  holding  action  of  penitentiary- 
board  of  control  with  relation  to  working  of  convicts  is  not  review- 
able by  courts  in  absence  of  official  misconduct. 

101  U.  S.  612621,  25  L.  896,  GATES  v.  OOODLOB. 

Syl.  1  (IX,  1005).    Baukraptey— Error— Substitution  of  assignee. 

Distinguished  in  Fred  Maeey  Co.  v.  Hacey,  135  Fed.  729,  68  C,  C. 
A.  303,  where  amendment  to  show  jurisdiction  of  removed  case  could 
not  have  been  made  in  circuit  court,  it  cannot  be  made  on  appeal, 
though  parties  consent, 

101  U.  a  622-633,  25  L.  1030,  JONES  v.  NEW  TOBK  QUAEANTY  A 
INDEMNITY  CO. 
Syl.  5  (IX,  1006).     Corporation*!  ultra  vires  mortgage— State, 
Distinguished  in  Dunbar  v.  American  Tel.  Co.,  224  HI.  31,  71)  H, 
E.  430,  minority  stockholders  may  restrain  another  corporation  froqi 
purchasing   majority   stock   iu   their   company   where   object   of   pur- 
chase was  to  stifle  competition,  acquire  control  of  company,  and  de- 
stroy it, 

SyL  7  (IZ,  1006).    Forfeiturea  not  favored  In  equity. 

Approved  in  Brewster  v.  liBuyon  Zinc  Co.,  140  Ted.  818,  canceling 
oil  and  gas  lease  for  breach  of  covenant  as  cloud  on  title;  Duff  v. 
-Ollliland,  135  Fed.  585,  refusing  to  cancel  assignment  of  patent. 

Syl.  8  (IX,  1007).     Parol  to  explain  agent's  contract. 

Approved  in  Stitt  v.  Bat  etc.  Lumber  Co.,  06  Minn.  33,  104  N.  W. 
S64,  deed  absolute  may  be  shown  by  parol  to  be  mortgage  to  se- 
cure future  advances  and  performance  of  contract  though  title  not 
in  mortgagor  at  time  and  put  in  name  of  third  party  for  convenience; 
Harlan  Co.  v.  Whitney,  63  Neb.  108,  101  Am.  St.  Bep.  610,  90  N.  W. 
904,  where  deed  by  way  of  mortgage  recites  that  grantee  is  trustee 
for  sureties  on  bond  of  grantor,  parol  «Tidence  ii  admissible  to 
Identify  bond  and  toretiea. 
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101  V.  8.  633-637,  25  L.  1072,  MASON  LUMBEB  CO.  v.  BUCHTEL. 

8/1.  3  (IX,  1007).     Beview  of  referee'B  finding*. 

DiBtingDiBhed  in  United  States  t.  Choctaw  etc.  B.  B.  Co.,  S  OkL 
4Q8,  464,  41  Pbc.  749,  specific  findings  of  fact  entered  on  joamal  at 
request  of  one  of  parties,  thongh  not  mads  part  of  record  hj  bill  of 
exceptions,  are  part  of  record. 

101  v.  a  638,  639,  25  L.  1073,  MASON  LUMBEB  CO.  ▼.  BTTCHTEL. 

8yl.  3  (ES,  1008}.    ConcloBivonees  of  judgment. 

Approved  in  Oeorgia  B.  etc.  Co.  v.  Wright,  13S  Fed.  916,  917, 
where  stats  court  decided  in  suit  between  state  and  railroad  that 
charter  created  contract  precluding  tax  in  excess  of  certain  per- 
centage of  net  earnings,  state  is  concluded  in  subsequent  aait  in- 
volving taxes  for  other  year  nnder  different  statute;  Territorj  t. 
Hopkins,  9  OkL  ISO,  50  Pae.  981,  decree  determining  validity  of 
bonds  involved  in  statutory  proceeding  is  concInsiTe  on  all  iBsuea, 

101  U.  6.  641-646,  S5  L.  1079,  KENNEDY  v.  CBE8WELL. 

Syl.  S  (IX,  ID09).    Equity— Plea  found  fabe. 

Approved  In  American  Qraph.  Co.  v.  Leedi  etc.  Co.,  140  Fed. 
981,  burden  of  proof  rests  on  plaintiff  to  support  plea. 

SyL  7  (IX,  1009).    Recovery  of  assets  by  decedent's  creditors. 

Approved  in  Southern  Pac.  B.  B.  Co.  v.  United  States,  200  V.  S. 
851,  SO  L.  511,  26  Sup.  Ct.  296,  refusing  to  diBmisa  for  adequacy  of 
law  remedy  where  government  flies  bill  to  cancel  patent*  erroneously 
granted  to  railroad  and  prays  discovery  of  sales  to  bon*  Ada  par- 
ejiasers. 

Distinguished  in  United  States  v.  Bitter  Boot  Development  Co.,  200 
U.  8.  476,  SO  L.  562,  26  Sup.  Ct.  318,  denying  equitable  jurisdiction 
over  suit  by  government  for  wrongful  cutting  and  carrying  away 
timber  from  government  land,  though  one  of  defendants  is  ex- 
ecutrix of  insolvent  estate  of  principal  wrongdoer. 

101  U.  8.  647-604,  25  L.  945,  IMEAEUSEB  v.  BUEBE. 

Syl.  3  (IZ,  1010).    Patent  infringement — ^Prior  invention. 

Approved  in  Cutler  etc.  Mfg.  Co.  v.  Union  Elec.  Mfg.  Co.,  I4T 
Fed.  272,  Blades  patent  No.  418,678,  for  electric  switch  for  motors, 
not  anticipated  and  infringed  by  device  of  Keeney  t  Bhine  patent 
No.  777,637. 

Distinguished  in  Central  Fotindry  Go.  t.  Coughlia,  141  Fed.  9S, 
holding  Coughlin  patent  No,  5S3,05S,  for  foundry  ladlo,  not  in- 
fringed. 
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101  D.  S:  677-688,  85  L.  968,  DOUGLASS  v.  COUNTY  OF  PIKB. 

B;L  S  (IX,  1018).    Change  of  judicial  Btatvtoiy  conatniction. 

Approved  in  Lepine  v.  Ifarrero,  116  La.  912,  41  So.  217,  registra- 
tton  of  act  of  sale  signed  by  vendor  alone  will  affect  registry  of 
■al& 

DiBtin^iBhed  in  Sedalia  v.  Donohae,  190  Uo.  418,  89  8.  W.  3B9, 
where  Eanaaa  City  court  of  appeals  decided  that  under  Bev.  St. 
IB89,  I  1498,  conferring  power  on  council  to  levy  tftz  for  street  im- 
provementa,  tax  bill  isaned  by  clerk  in  pursuftnee  of  resolution  of 
council  was  valid,  tax  bills  subsequently  issued  by  clerk  are  not 
contracts  impaired  by  subsequent  deeision  holding  them  invalid. 

101  U.  8.  688  692,  2S  L.  10O4,  CASE  v.  BEAUBEGABD. 

Syl.  2'(ZX,  1014).    ExhanstioD  of  legal  remedy,  how  shown. 

Approved  in  Wyman  v.  Wallace,  801  U.  8.  842,  50  L.  741,  86  Snp. 
Ct.  49S,  judgment  at  law  on  note  given  by  national  bank  note  not 
necessary  to  suit  by  holder  to  sabject  to  its  satisfaction  property 
conveyed  to  trustee  as  security  therefor;  George  v.  Wallace,  135 
Fed.  292,  68  C.  C.  A.  40,  where  assets  of  national  bank  In  liquidation 
put  in  hands  of  defendant,  who  was  trustee  for  another  bank,  which 
assumed  payment  of  creditors,  holder  of  note  given  by  liquidating 
bank  as  part  of  assumption  contract  may  enforce  lien  on  bank's 
assets  and  obtain  administration  of  its  affairs  without  reducing  claim 
to  judgment. 

Distinguished  in  Flonmoy  v.  Bullock,  11  N.  U.  104,  106,  06  Pac 
£S0,  55  L.  B.  A.  745,  where  partnership  thrown  into  hands  of  re- 
ceiver to  seU  property  and  divide  proceeds  among  creditors,  simple 
contract  creditor  cannot  intervene  and  secure  judgment  against  firm 
and  one  of  members. 

8yL  S  (DE,  1016).    Bes  adjadicata — Correctness  of  decree. 

Approved  in  City  of  Defiance  v.  McOonigale,  ISO  Fed.  607,  deci- 
sion of  state  court  in  suit  to  enjoin  further  performance  of  contract 
made  by  city  with  water  company,  followed  in  snbseqneDt  federal 
action  by  water  company  to  recover  rentals  nnder  contract;  Phii- 
brook  V.  Nowman,  148  Gal.  175,  82  Pac.  778,  motion  in  supreme  CQU.*t 
to  vacate  order  vacating  former  order  rendered  nine  yean  prev. 
onsly  aflb'ming  order  denying  new  trial  not  maintainable  on  ground 
that  order  was  wrong  as  to  facts  and  law;  Georgia  B,  B.  etc  Co. 
▼.  Wright,  184  Ga.  603,  53  S.  E.  254,  holding  nonappealing  defend- 
ant estopped  in  subsequent  suit  from  setting  up  matter  which  might 
have  been  pleaded  on  appeal;  Iioekhart  v.  Iieeda,  12  N.  M.  164,  76 
Pac.  S14,  judgment  for  defendant  in  action  to  declare  location  void  for 
fraud  and  violation  of  agreement  to  locate  claim  for  plaintiff  bars 
nit  to  have  property  declared  held  in  trust  for  plaintiff. 

Distinguished  la  Memphis  City  Bank  v.  Smith,  110  Tenn.  SSO,  75 
&  W.  lOTl,  where  in  prior  action  by  defendant  against  plaintiff,  as 
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indorser  of  note,  latter  pleaded  notes  secured  b^  propertj  which 
defendant  sold,  snd  tbat  prior  thereto  plaintiff  tendered  him  amoant 
of  debt  and  awarded  leleass  of  seearity  which  was  refused,  and 
plaintifC  crosa'Complained  for  usuiy  and  judgment  rendered  for 
amount  of  debt  lew  iunr7,  decree  not  res  adjodicaUi  in  action  for 
conversion  of  property. 

101  V.  a.  693-700,  23  L.  1005,  ANTHONY  t.  COUNTT  OP  JAS- 
PEB. 

Syl.  2  (IX,  1017).    Form  of  execution  of  municipal  bonds. 

Approved  in  Frank  t.  Butler  Co.,  130  Fed.  122,  where  Nebraska 
laws  authorized  county  railroad  aid  bonds  oo  note  of  people  and 
required  registration  and  certification  of  bonds  by  State  officer,  bonds 
issued  without  certification  and  registration  are  void. 

Syl.  4  (11,  1017).     Bond  pnichasai^Notice  of  law. 

Approved  in  Wright  v.  East  Biverside  Irr.  Dist.,  138  Fed.  319, 
where  bonds  prepared  under  California  irrigation  act  of  1887,  and 
eoopons  contained  lithographed  name  of  then  secretary,  and  bonds  de- 
livered eighteen  months  afterward  signed  by  succeeding  aeeratary, 
bat  lithographed  signature  on  coupons  not  changed,  bonds  void;  Saner 
V.  Qillett,  20  Colo.  App,  371,  78  Pac.  1070,  bonds  payable  on  demand 
issued  under  ordinance  which  did  not  provide  for  tax  levy  are  invalid 
in  hands  of  bona  fide  purchaser,  irrespective  of  recital  that  they  were 
issued  in  compliance  with  law;  City  of  Quthrie  v.  New  Vienna  Bank. 
1  Okl.  217,  38  Fac  11,  legislature  eannot  require  city  to  pay  debts 
in  excess  of  maximum  limit  fixed  by  laws  of  United  States. 

Syl.  8  (IX,  1018).    Uunicipal  agent's  authority  limited  by  statute. 

Approved  in  dissenting  opinion  in  Wiigbt  v.  East  Biverside  Irr. 
Dist.,  138  Fed.  32S,  majority  holding  where  bonds  prepared  onder 
California  irrigatiau  act  of  1887,  and  coupons  signed  by  then  secre- 
tary, and  bonds  delivered  eighteen  months  afterward,  signed  by 
sacceeding  secretary  without  changing  signature  on  coupons,  bonds 
void. 

Syl.  9  (IX,  1019).  Purchasers  of  monidpal  bonda — Signatores, 
Approved  in  Wright  v.  East  Biverside  Irr.  Dist,  138  Fed.  322,  where . 
bonds  prepared  under  California  irrigation  act  of  1887,  and  coupouB 
contained  name  of  then  secretary,  and  bonds  delivered  eighteen 
months  afterward  signed  by  succeeding  secretary,  but  signature  en 
coupons  net  ehanged,  bonds  void. 

Distinguished  in  Oage  v,  McCord,  S  Ariz.  234,  51  Pac.  079,  980, 
territorial  bonds  once  dated  and  executed  under  Act  Cong.  June  25, 
1890,  g  4,  may  ba  thereafter  negotiated  bj  mccessors  of  loan  eoa- 
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H7I.  2  (IX,  1020).    HandamoB  to  inferiai  court. 

See  98  Am.  St.  Bep.  890,  note. 
101  U.  8.  721-726,  25  L.  833,  PHILLIPS  r.  GILBERT. 

Byh  2  (IX,  1020).     Meehaoie'B  lien  against  several  bnildinga. 

Approved  In  Seattle  Lumber  Co.  ▼.  Sweeney,  33  Wash.  698,  74 
Pae.  1002,  notice  claiming  lien  on  five  different  buildings  situated  on 
different  lots  and  not  designating  material  furnished  for  eacli  does 
not  invalidate  lien. 

Distinguisbed  in  Beaeb  v.  Stamper,  U  Or.  7,  102  Am.  St.  Bop. 
597,  71  Pac.  209,  inbcontractor  furnishing  materials  for  several  bnild- 
inga nnder  entire  contract  with  eontrnetoi  bound  by  separate  eon- 
tract!  for  conatruetion  of  separate  buildings  is  not  entitled  to  lien 
on  all  bnildinga  for  lump  sum  due. 

101  U.  8.  731-744,  25  L.  816,  8TEWABT  v.  PLATT. 

87I.  1  (IX,  1021).    Chattel  mortgage— Place  of  reeordatioH. 

Approved  in  In  re  Branuoek,  131  fed.  821,  823,  recital  in  chattel 
mortgage  of  residence  of  mortgagor  is  not  evidence  of  hia  residence 
to  determine  proper  place  of  recordation;  First  Nat.  Bank  v.  Beley, 
32  Uont.  2Bfl,  80  Pae.  258,  affidavit  of  renewal  stating  reqaisite  facts, 
including  averment  of  good  faith,  does  not  validate  chattel  mortgage 
originally  void  as  to  attaching  creditors  because  of  want  of  affidavit 
of  good  faith;  Pierson  v.  Hickey,  10  S.  D.  49,  91  N.  W.  340,  chattel 
mortgage  not  filed  ma  require^  by  Comp.  Laws,  §  4370,  is  void  as 
against  exeention  levied  on  mortgage  property,  though  debt  on  which 
judgment  recovered  existed  prior  to  mortgage. 

Diatinguiehed  in  In  re  Brannock,  131  Fed.  823,  under  Code  Iowa,  | 
2906,  mortgage  given  by  railroad  contractor  on  property  in  his  poa- 
eessioD  in  county  where  he  is  at  work,  and  in  which  he  resides  while 
performing  contract,  is  properly  recorded  there,  though  residence 
there  only  temporary. 

Syl.  3  (IZ,  1022),    Bankruptcy— Title  of  assignee — Equities. 

Approved  in  York  Hfg.  Co.  v.  Cassell,  201  U.  B.  352,  60  L.  785, 
26  Sup.  Ct.  481,  adjudication  in  bankruptcy  does  not  operate  as  lien 
in  favor  of  trustee  as  against  conditional  vendor  of  property,  be- 
cause of  nonfiling  of  contract  as  required  by  Ohio  Bev.  St.,  g  4155; 
Thompson  v.  Fairbanks,  196  tJ.  a  526,  49  L.  586,  25  Sup.  Ct.  306, 
enforcement  of  inchoate  lien  of  valid  chattel  mortgage  covering  after- 
acquired  property  by  taking  possession  with  knowledge  of  contem- 
plated bankruptcy  is  not  voidable  preference;  In  re  Cramond,  14S 
Fed.  976,  persona  performing  labor  for  city  contractor,  who  there- 
after became  bankrupt,  having  filed  no  notice  of  lien  under  N.  T. 
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101  U.  S.  745-754  NotM  on  U.  8.  Beporta.  MS 

LftWB  1897,  S  12,  p.  S20,  g  17,  p.  528,  have  no  lien  on  unonnt  dc* 
fiom  city  to  contractor;  In  re  Beede,  138  Fed.  453,  Bnnkr.  Act  189S, 
{  67,  applies  to  judgmenta  obtained  hy  creditors  of  bankmpt  suba*- 
qnent  to  adjadication  where  action  had  been  eommeneed  prior  to 
institatioD  of  bankruptcy  proceedingB;  In  re  Prince,  131  Fed.  552, 
where  Bale  of  bankrupt's  realty  made  sabjeet  only  to  first  mortgage, 
proceeda  of  sale  -ehoold  ba  applied  to  other  liens  to  exelnaion  of  coats 
of  adminiatertDg  bankrupt's  estate;  Butson  t.  Home  Savings  A  Trust 
Co.,  129  Iowa,  378,  105  N.  W.  648,  where  building  association  paid 
loan  of  $300,  made  to  defendant  by  another  aociety  by  paying  dif- 
ference between  original  loan  and  withdrawal  valae  of  defendant's 
stock,  and  defendant  treated  as  borrower  of  $300,  association  could 
not  charge  defendant  with  greater  loan  than  cash  actually  paid  othur 
aociety;  Brunnemer  v.  Cook,  180  N.  T.  191,  73  N.  E.  20,  chattel  mort- 
gage improperly  filed  is  valid  as  against  mortgagor's  bankruptcy's 
trustee;  Christ  v.  Zehner,  212  Pa.  192,  61  Atl.  823,  where  bill  of 
sale  given  to  secure  loan,  bnt  possession  of  gooda  not  taken,  and 
later,  within  four  months  of  bankruptcy,  bill  indorsed  to  effect  that 
loan  atiU  due  and  that  possession  given  vendor,  there  was  no  unlawful 
preference;  dissenting  opinion  in  Blaekman  v.  Baxter,  125  Iowa,  130, 

100  N.  W.  70,  70  L.  B.  A.  250,  majority  holding  administrator  may 
insist  that  chattel  mortgage  exeented  by  decedent  while  insolvent  ia 
void  as  to  creditor  because  not  recorded  till  after  deeedeat'a  death. 
See  104  Am.  St.  Bep.  013,  note. 

Distinguished  in  In  ra  Noel,  137  Fed.  703,  where  several  mortgagea, 
first  to  secure  loan  and  rest  to  secure  renewals,  were  not  recorded 
within  time  required  by  statute,  so  as  to  uphold  mortgagor's  credit, 
last  of  series,  thongh  recorded,  is  void  as  to  mortgagor's  bankruptcy 
trustee;  Skilton  v.  Codington,  185  N.  Y.  8S,  77  N.  E.  792,  chattel 
mortgage  not  filed  till  five  years  after  execution  is  void  at  against 
bankruptcy  trustee  of  mortgagor. 

8yl.  6   (IX,  1023).     Bankruptcy — Exchange  of  securities. 

Approved  in  In  re  CatUiig,  14S  Fed.  3S0,  renewal  mortgage  not 
preference  in  act  of  bankruptcy,  thongh  it  includes  additional  prop- 
erty where  mortgagor  receives  further  present  consideratian;  In  t« 
Noel,  137  Fed.  TOO,  where  valid  mortgage  given  as  security  for  prea- 
ent  loan,  fact  that  new  mortgage  on  same  property  given  within  four 
months  of  mortgagor's  bankruptcy  does  not  make  mortgage  voidabia 
as  preference. 

101  n.  S.  745-754,  2S  L.  1040,  OODDABD  v.  OBDWAT. 
Syl.  3  (IX,  1024).    Conrt's  power  daring  term. 

Approved  in  Hackenije  v.  Pease,  146  Fed.  744,  drcnlt  eonit  «f 
appeals  may,  during  term,  vaeata  order  allowing  appeal  inadvartently 
•sterad. 
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■MS  Notea  on  U.  8.  Baporta.  101  U.  S.  709-T*T 

101  V.  8.  755-772,  E5  L.  915,  WOLaET  t.  CHAPMAN. 

87I.  1   (IZ,  1024).    Public  land!  reBerved  from  aala. 

Approved  in  United  atstw  t.  TUII7,  140  Fed.  902,  determining 
-whether  landa  in  militoiy  reiervation  were  legally  reaarTed  h  m«  to 
j^vo  fedeial  eonrt  jarisdietion  otbt  moTdsi  committed  thereon;  North- 
■ern  Lnmbei  Co.  t.  O'Brien,  139  Fed.  617,  Northern  Pkeifle  frant  of 
1861  did  not  embrace  lands  reserved  hj  land  office  for  eatiifaction  of 
prior  grant,  thongh  land*  lubeeqaentlj  beeam«  "public  landa"; 
Behrenda  T.  Oolditeen,  1  Alaska,  524,  portion  of  public  lands  in 
Alaska  set  apart  by  order  of  Secretary  of  Navj  and  used  (or  par- 
jwses  of  Navy  Department  conatitata  valid  reservation  by  exeeation; 
atate  V.  Tnlly,  31  Hont.  S8E,  78  Pae.  766,  denying  state  jnrisdictioB 
-ovar  homicide  eominitted  on  portion  of  lands  «f  Ft.  Uissonia  Beser- 
-ration. 

.  COUNTY  OP  WBB- 

SyL  S  (IX,  1026).    Taxation— Interest 

Cited  in  State  t.  Chicago  etc  By.  Co..  1E8  WU.  518,  101  N.  W. 
414,  arguendo. 

101  U.  a  788-789,  25  L.  1044,  YOUNO  t.  BBADLET. 

8yl.  1  (DC,  1027).    Nature  and  dnration  of  trust. 

Approved  iji  Brillhart  T.  Uish,  99  Hd.  458,  58  Atl.  SI,  where  owoet 
-of  euitesy  in  land  of  deceased  wife  deeds  his  life  estate  in  trust 
for  his  life  to  one  to  manage  and  pay  for  hie  support  out  of  profits, 
-tnutae  eonld  not  contest  partition  among  remaindermen  free  from 
'  life  estate  where  grantor  consented  thereto;  Oraham  v.  Whitridge, 
W  Ud.  293,  58  Atl.  3S,  60  L.  B.  A.  408,  where  life  tenants  in  legal 
life  estate  under  will  are  entitled  to  vested  remainders  in  property, 
life  tenant  take  absolute  estate;  Angle  v.  Uarshall,  55  W.  Ta.  680,  47  S. 
E,  886,  where  owner  of  life  estate  deeds  it  to  A  in  trust  to  manage  same 
for  grantor's  benefit,  subsequent  conveyance  of  life  estate  by  grantor 
terminated  A's  trust.    See  100  Am.  St.  Bep.  103,  note. 

101  U.  8.  791-797,  25  L.  921,  WEIGHT  t.  NAQLB. 

8yL  4  (TS,  1029).    FranchiBe  monopolies  not  presumed. 

Approved  in  Water  etc,  Co.  v.  City  of  Hutchinson,  144  Fed.  263, 
under  Kansas  laws,  city  of  second  class  cannot  grant  exclusive  right 
for  term  to  company  to  use  streets  to  supply  water  and  gas  ts  city 
«nd  inhabitants;  In  re  Bpease  Ferry,  138  N.  C,  221,  50  S.  I.  625, 
upholding  Laws  1895,  p.  205,  authorizing  certain  persons  t«  estab- 
lish ferry  at  certain  point  for  thirty  years,  and  making  It  unlawfnl 
<«i  any  one  to  establish  other  ferry  within  mile  and  a  half  thereof. 


sdbvGoOgIc 


101  IT.  B.  797-821  NotM  on  U.  B.  Bcporti.  SM 

101  n.  a  797-810,  25  L.  1021,  TBENIEB  t.  8TEWABT. 

S7I.  9  (IX,  1030).    SpaniBb  gnuit— Perfect  title  at  ceaaioB. 

Approved  in  Catron  v.  Langhlin,  11  N.  H-  433,  72  Pae.  32,  holdiag 
eongreuional  confirmation  of  If eiiean  grant  la  adjudication  of  per- 
fect title  to  whole  of  land. 

101  V.  a.  8J0-81S,  26  L.  876,  DUNCAN  ▼.  GEQAN. 

B7I.  1  (EC,  1030).  Bcmuval — Proceedinga  in  federal  eonrt 
Approved  in  Hatcher  t.  Hendrie  etc.  Bnpply  Co.,  133  Fed.  269,  6S 
C.  C.  A.  19,  lien  obtained  hj  attachment  in  state  court  not  loit  bj 
removal;  Brjrce  v.  Sontbem  B7,'  Co.,  12S  Fed.  967,  where  at  time 
of  Bling  removal  petition  motion  to  make  eomplaint  more  deSnite 
was  pending,  motion  was  tranHferred  to  federal  court  with  record 
to  be  there  determined;  Eipp  t.  Burton,  29  Uont.  102,  101  Am.  St. 
Bep.  S44,  74  Psc.  87,  S3  L.  B.  A.  325,  esecntion  iasned  without  teal 
of  eonrt  ia  voidable  onl7. 

101  V.  6.  814-821,  ES  L.  1079,  STONE  v.  HISSISSIPPL 

B7I.  2  (IX,  1031).    Police  power  not  contraetable. 

Approved  in  Manigaalt  v.  Bpringa,  190  U.  8.  481,  50  L.  279.  26 
Snp.  Ct.  127,  obligBtions  of  agreement  to  remove  eiistiog  dam  from 
DBvigable  etream  not  impaired  bj  subsequent  statute  to  aubBerve  diaio- 
age  of  lowlandB,  autbarisiag  conatruction  of  dam  bj  penona  makinir 
i^reement;  New  Orleaos  Oaalight  Co.  v.  Drainage  Commiaaioa,  197 
n.  B.  480,  40  L.  B35,  2S  Bup.  Ct.  471,  upholding  impoaition  on  gan 
eompaaj  of  eost  of  cbangea  Id  location  of  pipea  in  atreeta,  neeeaaitateil 
\)j  conatruction  of  drainage  a^ratem  though  it  had  ezduaive  franehiae; 
Grainger  v.  Doaglaa  Park  Jockey  Club,  148  Fed.  541,  upholding  Ken- 
tucky act  of  190S,  creating  state  racing  commiulon  and  regulating ' 
racing  of  running  horses;  LonisriUe  v.  Wehmhoft,  116  Kf.  848,  79  S. 
W.  202,  upholding  city  ordinance  forbidding  transnuaaion  to  poolroom 
opetator  of  meseagea  intended  to  be  uaed  in  pool-selling  businees,  though 
messages  come  from  other  state;  State  v.  Hjman,  98  Md.  614,  57  Atl. 
8,  64  L.  B.  A.  637,  upholding  act  of  1902,  regulating  sweating  aystero; 
Van  Cleve  v.  Passaic  Valler  Sewerage  Commra.,  71  N.  J.  L.  224,  58 
AtL  587,  acta  under  which  ci^  of  Paterson  eutborized  to  empty  sew- 
age into  Passaic  river  are  revocable  at  will  of  legislature;  Norfolk 
etc.  B.  B.  Co.  V.  Commonwealth,  103  Va.  293,  49  S.  E.  40,  sUte  eor- 
poration  commieaion  may  Ox  charges  for  placing  ears  on  track  eealca 
in  connection  with  spur  tracks;  Peteraburg  v.  Petersburg  Aqueduct  Co., 
102  Va.  659,  47  8.  E.  849,  city  may  prohibit  water  company,  chartered 
when  dty  sparsely  settled  and  which  had  never  attempted  to  extend 
system  from  digging  up  streeta  in  extending  limita. 

Syl.  3  (IX,  1032).    Scope  of  police  power. 

Approved  in  State  v.  Bobb,  100  Me.  1S5,  60  Atl.  876,  upholding  ordi- 
nance prohibiting  removal  of  house  offal  by  any  but  person  authoriied 
io  to  do;  Ei  parU  Boyce,  27  Nev.  340,  76  Pac.  6,  665  L.  B.  A.  47,  up- 
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holding  aet  of  1903,  pToviding  olght-bour  woA  Aa.j  in  mines,  smelten 
and  ON-mills;  Wallace  v.  Mayor  etc.  of  B«no,  E7  Ner.  81,  73  Pac.  S31, 
03  L.  B,  A.  337,  upholding  provision  of  Beno  ebarter  aatborizing  «it7 
ooard  to  reroke  and  diseontinae  buBiness  licenses  where  there  is  reason 
to  believe  bnaieess  is  nnisance  or  menace  to  health  or  morals;  Saudjs 
T.  Williams,  10  Or.  337,  80  Pac.  646,  apholding  ordinance  prohibiting 
sale  of  liqoor  in  private  rooms  or  alcoves  connected  with  saloon*.  Sea 
104  Am.  St.  Bep,  038,  note. 

101  IT.  8.  832-835,  23  L.  »73,  SOXTTH  A  NOBTH  AI.ABAUA  B.  B. 
CO.  V.  ALABAMA. 

8ji.  1  (IS,  103fi).    Obligation  af  coutraeta—Bepeal  of  statnta. 

Approved  in  £d  le  Hot^e,  179  N.  Y.  312,  72  N.  E.  230,  right  to 
refand  amonnt  of  tianafer  tax  illegallj  assessed  is  barred  if,  at  time 
demand  for  refnnd  madi^  action  for  sama  would  be  barred  aa  between 
private  parties. 

101  U.  S.  837-8B0,  85  L.  1081,  EOWABD  t.  MILWAUKEE  ETC.  B7. 
CO. 

S;l.  4   (IX,  1036).     Writ  of  assistance. 

Approved  in  Fo*  v.  Stubenranch,  2  CaL  App.  94,  83  P»e.  84,  where 
complaint  averred  the  defendant  whose  name  changed  in  judgment  waa 
in  posaesaion  and  at  hearing  of  application  for  writ  of  aaaistauee  it 
appeared  that  persona  named  in  jndgment  and  In  deed  made  pendent* 
lite,  grantee  of  dofendant  cannot  defeat  writ. 


on  UNITED  STATES. 

102  U.  a  1-14,  eO  L.  69,  MTEB  r.  WE8TEBN  CAR  Ca 

Byl.  1  (IX,  1037).    Mortgage  of  after-acqaired  property. 

Approved  in  Tilford  v.  Atlantic  Match  Co.,  134  Fed.  927,  holder  of 
eorporatioQ 's  bonds  secured  by  trust  mortgage  executed  prior  to  cor- 
poration's parebasa  of  boiler  under  conditional  contract  of  sale  re- 
serving title  tin  price  paid  was  not  subsequent  mortgage  within  statute 
making  conditional  contracts  of  sale  not  recorded  void  aa  to  subsequent' 
mortgagors. 

Syl.  3  (IZ,  1037).    Construction  of  Bevised  Statutea. 

Approved  In  Schmidt  v.  United  States,  133  Fed.  261,  60  C.  C.  A. 
389,  one  swearing  falsely  in  naturalisation  proceeding  in  state  court 
maj  ba  indicted  in  federal  eonrt  under  Comp.  St.  Supp.  1903,  p.  101, 
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102  U.  S.  14-79  H«tM  on  V.  8.  B«porU.  Ml 

,  B.   B.   03.   T. 

87L  I  (EE,  1039).    Jodgmeni  agaimt  iodoner  ••  buring  maker. 

Approved  in  Autralimn  Knittiiig  Co.  t.  Qormlj,  138  Fed.  B7,  niKnii- 
fkcturer  of  infringing  artiele  wbo  uaiati  pnreb>wr  from  him  in  de- 
fending >oit  for  infringement  bf  om  of  ftrtiele,  but  who  ia  not  p&rt]r 
of  record,  ia  not  eetopped  bj  dwree  from  letting  np  new  defenaee 
mg«inat  validity  of  patent  in  ndt  agninit  him. 

8jL  t   (TX,  1039).     Jndgment  •■  MtoppeL 

Approved  la  Horriaon  t,  Atkinaon,  16  OkL  576,  85  Pae.  473,  wbeie 
party  saaerta  legal  righta  In  Avtrict  court  and  aaaumea  certain  position, 
ha  ia  eatopped  from  denying  legality  of  thnt  podtion  on  appeaL 

SyL  S  (IX,  1039).    Notea— Tianafer  before  maturity. 

Approved  in  Birket  t.  Elward,  68  Kan.  300,  302,  74  Pac  1101,  1102, 
M  L.  B.  A.  S6S,  following  rule ;  lawa  Nat.  Bank  v.  Sberman,  17  8.  D. 
40S,  100  Am.  St  Bop.  778,  97  N.  W.  15,  application  of  proceeds  of 
negotiable  note  to  credit  of  transferrer  on  eziating  debt  !■  aofftcient 
eoniidention  to  eonstitnte  timnaferee  bona  Ada  bolder. 

SyL  11  (IX,  1043).    Holdor  of  not«  for  antaeedont  debt. 

Approved  in  Oamble  t.  Bnral  Ind.  School  Diat.,  132  Fed.  522,  one  ob- 
taining aehool  diatriet  bond  in  payment  for  Berricea  rendered  and  to  be 
rendered,  and  which  were  nndered  to  full  valno  of  bond,  ia  innocent 
holder  far  valne  where  bond  not  dua  and  ebowad  nothing  on  face  to 
ahow  invalidity;  Tollman  v.  Quiney,  le9  Fed.  975,  where  defendant'a 
note  trangferred  to  plaintiff  before  maturity  in  aettleniBUt  of  pending 
euit,  plaintiff'!  counael  being  told  that  it  had  been  given  by  maker 
to  payee  in  aettlement  of  account  between  them,  it  ia  no  defenaa  that 
note  waa  accommodation  paper. 

102  n.  8.  68-79,  26  L.  79,  KIBE  ▼.  HAMILTON. 

SyL  1  (IX,  1045).     Ejectment — Equitable  estoppel  aa  defenae. 

Approved  in  Campbell  v.  Oolden  Cycle  Min.  Co.,  141  Fed.  616,  ee- 
toppel  in  pail  forma  no  baaia  for  restraining  proaecatios  of  action  at 
law;  South  Peuo.  Oil  Co.  v.  Calf  Creek  etc  Co.,  140  Fed.  514,  where 
two  law  BcttouB  pending  against  same  defendant  far  damages  for  taking 
oil  from  land,  one  by  land  owner  and  other  by  lessee,  and  rights  of  plain- 
tiffs as  between  themselves  are  uncertain  ander  tease,  and  defense  to  both 
actions  is  estoppel  in  pais,  equity  has  jurisdiction  of  suit  by  defendant 
against  both  plaintiffs  to  determine  entire  matter;  Anglo-American 
Land  etc.  Co.  v.  Lombard,  132  Fed.  733,  68  C.  C.  A.  89,  estoppel  in  pais 
ia  available  as  defense  to  action  at  law  to  enforce  stockholder's  liability; 
Eoga  V.  Fidelity  etc.  Co.,  103  Va.  11,  12,  48  S.  E.  495,  where  complain- 
ant had  defense  of  equitable  estoppel  to  debt  sned  on  bnt  neglected  to 
make  defense  to  action  at  law,  he  could  not  thereafter  eigoin  eolleetioa 
sf  judgment  on  ground  of  auch  eetoppeL 
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197  HotM  on  U.  S.  Bcporta.  102  V.  B,  70-120 

SjL  8  (IZ,  1048).    Estoppel  by  alenee. 

Approved  in  CbeBtham  t.  Edgefield  Mfg.  Co.,  131  Ted.  Itl,  fiutt 
eonititnting  eqnitable  estoppel  are  pleadable  as  defenae  to  ejeetiDeat 
in  federal  eonrt;  American  Freehold  ete.  Co.  t.  Walker,  119  Oa.  843, 
46  B.  E.  427,  where  one  aa  agent  for  another  signs  deed,  hs  is  estopped 
from  asserting  against  grantee  any  adrcrse  right  based  on  interest 
ontstandiog  in  agent  at  time  ol  deed. 

102  U.  a  70-81,  2«  L.  48,  OAT  t.  ALTEB. 

Sjl.  1  (IX,  1047).    Beseierion  of  installment  contract. 

Approved  in  Pierce  t.  Stanb,  7S  Conn.  4S7,  02  Atl.  763,  8  L.  B.  A. 
(N.  8.)  7S5,  where  contract  of  oale  providing  for  installment  paTinent 
eontained  no  forfeitnre  elaaae  and  seller  resold  proper^  after  failure 
of  paymenta,  buyer  could  recover  money  paid;  Buskirk  Bros.  t.  Peek, 
S7  W,  Ta.  372,  SO  8.  E.  437,  refusing  to  amert  forfeiture  under  con- 
tract for  Bale  of  timber  to  be  eat  and  removed  in  certain  time  afl 
meaanred  and  paid  for  each  month,  before  removal,  bj  parehaser  oi 
etae  latter  shall  forfeit  title  to  timber,  where  seller  allowi  timber  to  b* 
rat  withoat  meaanrement  or  payments 

102  V.  8.  81-00,  26  L.  B3,  MENASBA  v.  HAZABD. 

8yL  8   (IX,  1047).    Railroad  aid — Co&uilidation  of  road. 

Approved  in  Jones  v.  Missonri-EdlBon  EL  Co.,  J3S  Fed.  Ifi7,  ttock- 
liolder  in  one  of  two  eonaolidated  eorporationa  cannot  sue  in  equity 
to  avoid  consolidation. 

Diatingniflhed  in  Jonea  T.  Hissouri-Edison  Elec.  Co.,  144  Fed.  77S, 
minority  stockholder  may  for  fraud  sne  to  avoid  act  of  consolidation 
and  to  restore  to  corporation  property  transferred  to  eonaolidated  eom- 
pany. 


Syl.  1  (IX,  1049).    Insaiance — Payment  of  premium. 

Approved  in  Sterling  v.  Head  Camp  etc.  Woodmen  of  World,  28 
Utah,  521,  522,  80  Fae,  380,  where  benefit  certificate  never  delivered 
to  insured  nor  signed  by  local  oQcers  of  lodge  as  provided  for  by  by- 
laws, contract  was  inoperative. 

102  TJ.  8.  112-118,  26  L.  03  PEABCE  v.  MULPOBD. 

Syl.  S  (IX,  1049).    Patent  for  improvement 

Approved  in  New  Torli  Belting  etc.  Co.  v.  Bierer,  149  Fed.  768,  bold- 
ing  void  Fumess  ft  Watts  patent  No.  527,061,  for  interlocking  tiles. 

102  V.  S.  120,  26  L.  88,  PITTSBUBQ  ETC.  BT.  CO.  v.  BECK. 

Syl.  1  (IX,  1050).    Baling  on  new  trial  not  reviewable. 

Approved  in  Newport  etc.  By.  etc.  Co.  v.  Youut,  136  Fed.  500,  60 
C  C.  A.  363,  Southern  Pae.  Co.  v.  Ualooey,  136  Fed.  173,  60  C.  C.  A. 
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88,  and  United  Ea^mring  eta.  Co.  v.  BroKdnu,  134  Fsd.  3S3,  69 
C.  C.  A.  177,  all  following  rule. 

8ji.  S   (lOSl).    Appeal— Exceptions  taken  at  trial. 

Approved  in  National  Bank  t.  Scbofelt,  145  Fed.  610,  where  no  «■- 
ccptioa  taken  to  ruling  on  admiscion  of  evidenca,  objection  waivod. 

102  n.  a.  121-122,  26  L.  SS,  HATE»  t.  FI6CHEB. 

SjL  2  (IZ,  1052).    Beriew  of  contempt— 'Violation  of  injnnetion. 

Approved  In  Heinee  t.  Butte  et«.  Min.  Co.,  129  Fed.  279,  63  C.  C.  A. 
3SS,  where  one  convicted  for  violation  of  injunction  inoed  in  equity 
auit  Sled  in  aid  of  action  at  law,  jndgment  of  eontempt  not  reviewable 
on  error;  Bulloek  EL  etc.  Co.  v.  Weatinghonae  El.  etc.  Co.,  129  Fed. 
106,  63  C.  C.  A.  607,  judgment  of  conviction  for  contempt  in  violat- 
ing injunction  is  reviewable  on  error  and  not  bj  appeaL 

Diatinguiahed  in  In  re  Chriatenaen  Engineering  Co.,  194  U.  S.  460,  48 
Ii.  1074,  24  Sap.  Ci  729,  arroi  lies  from  eirenit  eomt  of  appeals  to 
review  order  of  eirenit  eontt  adjndging  defendant  in  infringement  suit 
gniltj  of  contempt  in  disobejing  preliminarf  injunction;  Beasetta  t. 
W.  B.  Conkey  Co.,  104  V.  8.  332,  394,  48  L.  1008;  24  Sup.  CL  665, 
order  of  circuit  eoart  finding  one  not  partj  to  sntt  guiltj  of  eon- 
tempt  in  violating  injunetion  is  reviewable  b^  circuit  court  of  appe^la 
on  erroi. 

102  U.  8.123-128,  26  h.  103,  TIEBNAN  v.  BINKEB. 

Syl.    1    (IZ;    I0S3).     Taxing   liquor    dealers — Exceptions. 

Approved  in  Cox  v.  Texas,  202  V.  B.  451,  60  L.  1101,  26  8np.  Ct. 
671,  upholding  Texas  statute  taxing  liquor  dealers  and  exempting 
prodncere  or  mannfaeturen  of  domesUe  wines  while  wines  are  in  their 
bands;  Hart  t.  State,  87  Mies.  179,  39  So.  525;  upholding  Code  IS02, 
J  1604  making  it  misdemeanor  to  act  as  agent  of  either  eeller  or 
bu^er  in  effecting  unlawful  sale  of  liquor  where  sale  prohibited ; 
Douthit  V.  State,  36  Tex.  Civ.  397,  82  S.  W.  353,  upholding  statute 
regulating  sale  of  liqnor  and  providing  that  it  shall  not  applj  to 
wines  produced  from  grapes  grown  in  state  whib  in  handa  of  pro- 
ducers. 

Sjl.  S  (IZ,  1053).    State  tax  on  sale  of  foreign  liquor. 

Approved  in  Ex  parte  Deeds,  75  Ark.  645,  87  8.  W.  1031,  holding 
void  Eirbf's  Dig.,  !  6SS6,  prohibiting  peddling  of  oertaio  articles  with- 
ont  license,  but  providing  that  it  shall  not  applj  to  resident  of  county. 

102  U.  8.  135-144,  26  L.  06,  NEW  OBLEANS  ETC.  K.  B.  CO.  t.  MIS- 


8jl.  1   (IZ,  1055).    Bemoval — State  jarisdietion  aftar  petition. 

Approved  in  Madisonville  Traction  Co.  v.  Bt.  Bernard  Min.  Co., 
196  U.  S.  244,  49  L.  464,  26  Sup.  CL  261  upholding  removal  of  con- 
demnaUon   proceeding    brought   under   Kentucky    statute;    Boatin«i'» 
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Buik  V.  FritilOB,  135  Fed.  SSS,  68  C.  C.  A.  28S,  where  improper  partr 
Joined  01  show  eanm  of  Aetion  injected  into  eaae,  Bimpi;  to  defeat 
federml  joriadietioii,  eomt  wiU  not  lemand. 

102  U.  a  I45-14S,  SO  L.  68,  LAMGFOBD  t.  UONTEITH. 

8jl.  1   (DC,  1059).    Indian  treatiea — Tax  on  Indian  landi. 

Approved  in  Oajr  t.  Thomae,  S  OU.  12,  M  I^e.  582,  npholdiog  taxa- 
tion of  cattle  of  white  men  grated  on  Indian  reaerratione  nnder  l«aaea 
irom  Indiana;  Keokok  v.  Ulam,  4  OkL  13,  88  Pae.  1083,  upholding 
taxation  of  peraoDalt^  of  Indiana  by  oonnty  into  wbieh  reservation 
ii  included,  where  Indiana  have  taken  allotments. 

102  n.  B.  118- lei,  2S  L.  106,  QBAHAU  t.  LA  CBOSBE  ETC.  R.  B.  CO. 

Byi.  1   (IX,  1060).'    Sale  bf  insolvent  corporation. 

Approved  in  HeiDeman  v.  Uaraball,  117  Mo.  App.  553,  02  S.  W. 
1133,  where  offlcera  of  beoeflcial  anoeiation  transferred  control  of  as- 
aodation  and  surrendered  offices  to  others  for  mone^,  aubseqaent  cred- 
itor eould  not  recover  proceeds  of  transaction  from  delinqnent  officers; 
Home  Fire  Ins.  Go.  v.  Barber,  67  Neb.  660,  108  Am.  St.  Bep.  730,  03 
N.  W.  1030,  anbaeqnent  stockholders  cannot  soe  to  attack  prior  mit- 
managemeat  of  corporation. 

Distiofuisbed  in  dissenting  opinion  in  Heineman  v.  Ibrsball,  117  Mo. 
App.  050,  92  B.  W.  1136,  majoritj  holding  where  officers  of  beneficial 
•o«iet]r  transferred  control  of  eoeio^  and  surrendered  offices  to  others 
for  monej,  subsequent  creditors  eonld  not  reeovar  monej  from  delin- 
quent officers. 

87I.  6  (IX,  1002).    Auolvent  Mrporation'i  assets  trust  fund. 

Approved  in  In  ra  Bemington  etc.  Motor  Co.,  139  Fed.  776,  where 
manufacturing  corporation  contracted  with  board  of  trade  to  sell  it 
sbares  at  less  than  par,  and  latter  was  to  famish  free  building  site, 
stock  not  liable  to  assessments  for  bencBt  of  creditors  of  corporation) 
Jacoba  V.  Mexican  Sugar  Co.,  130  Fed.  S92,  suit  hj  stockholder  of  in' 
•olvent  corporation  for  its  dissolution  is  within  federal  equity  juris- 
diction where  such  remedy  is  given  stockholder  by  state  atatnte;  Oitj 
Nat.  Bank  v.  Ooahen  Woolen  Mills  Co.,  35  Ind.  App.  579,  AD  N.  E. 
211,  ereditora  of  insolvent  corporation  may  complain  of  acts  of  di- 
rectors in  making  unlawful  preferencea. 

102  U.  a  163-lOf,  28  L.  Ill,  POTTEB  v.  THIBD  NATIONAL  BANK. 

87I.  3   (IX,  1061).    Partr  u  witness. 

Approved  in  Smith  v.  An  Ores  Twp.,  150  Fed.  263,  witness  may 
taatify  after  death  of  bankrupt  to  admissions  made  by  bsnkrupt  con- 
cerning bis  eatata  while  he  was  yet  owner  thereof;  Bussell  v.  Busseli, 
120  Fed.  441,  widow  may  testify  with  respect  to  making  antenuptial 
agreement  in  suit  to  recover  her  dowai  in  husband's  eatata,  ta  whidi 
flBaentera  only  nominal  parties. 
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102  U.  8.  167-176,  26  L.  126,  ITANHOE  MINZNG  CO.  t.  KEYSTONZ 
CONSOLIDATED  MINlNa  CO. 

8jL  1   (IZ,  1065).     School  land  gnnt  to  state. 

Approved  is  Stata  *.  TniBteea,  47  Fla.  310,  3S  So.  BOS,  eonstroiiij 
act  of  1845,  granting  school  lAada  to  Florida. 

SyL   2   (TX,   1066),     School  lands— Indsmnitj. 

Approved  in  GoncBles  t.  French,  4  Ariz.  82,  33  Pac.  503,  504,  wfaerv 
settlers  in  school  section  tailed  to  awert  pre-emption  claim  after  surref, 
but  sold  poBBMBiona,  purehaaei  acquired  no  rights. 

"  102  U.  a  177-180,  26  L.  12B,  JIPKIN8  t.  SWEETZBE. 
8yL  1  (IX,  1066).    Bemoval — Time  to  file  petition. 
Approved  in  Kentnek^  t.  Powers,  130  Fed.  4SS,  Ber.  St.,  f  641,  »• 
lating  to  removals,  applies  where  bj  rulings  in  prior  trials  of  same  in- 
dictmeut  defendant  discriminated  against  in  selection  of  jurors  and 
under  Judicial  mles  court  refused  evidence  to  prove  discrimination. 

102  tr.  a  1SS-I86,  26  Ix.  43,  EX  PASTE  PEBBT. 

87I.  1  (IX,  1067).    Mandamus  to  inferior  court. 

Approved  in  Barber  Asphalt  etc.  Co.  t.  Morris,  132  Fed.  955,  67 
L.  B.  A.  761,  66  C.  C.  A.  55,  granting  mandamos  oommanding  circuit 
judge  to  vacate  order  staying  action  on  elunt  against  d^  pentliny 
appellate  proceedings  in  state  court. 

102  U.  8.  200-203,  26  L.  145,  TEE  CLABA. 

Syl.  1  (IX,  1068).    Collision — ConeluaivencBs  of  fludings. 

Approved  in  Wiser  t.  Lawler,  T  Ariz.  183,  63  Pac  700,  applring  prin- 
ciple on  equit7  appeal 

87L  t  (IX,  1068).    Callision— Anchored  vessel  without  watch. 

Approved  in  The  City  of  Birmingham,  138  Fed.  5S9,  holding  dredgv 
anchoring  at  night  in  center  of  narrow  channel  near  sharp  bend  liabl* 
for  collision. 

S;l.  4  (IX,  106B).     Collision— DamageB—FaulL 

Approved  in  The  Jumna,  14Q  Fed.  173,  holding  evidence  showed  laek 
of  negligence  on  part  of  vessels  in  collision,  and  that  collision  due  t» 
inevitable  accident. 

102  n.  8.  203-207,  26  L.  132,  LOUISIANA  t-  NEW  0BLEAN8. 

Sjl.  1  (IX,  1069).    Meaning  of  obligation  of  eontiaet. 

Approved  in  Ez  parte  Folsom,  131  Fed.  503,  holding  void  B.  C.  con- 
stitutional amendment  of  1902  to  Const.  1895,  art.  7,  !  11,  abolishing 
certain  townships  which  had  issued  bonds  in  pajment  of  tailroad  stock 
as  autboriied  b^  statute;  Smith  v,  Jennings,  67  S.  C.  337,  45  &  E. 
826,  joint  resolution  requiring  state  treasurer  to  write  off  books  a» 
obligations  of  state  certain  past  due  bonds  is  not  law  impairing  atw- 
tract  obligations. 
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8;L  S  (IX,  1069).    Supairnunt  of  contraeta — Betar^ng  enforcement. 

Approved  in  Harrieon  v,  Bemiugton  Paper  Co.,  140  Fed.  392,  liolding 
Toid,  aa  againat  eontraeta  made  prior  to  paasags,  Kaosu  act  of  1898, 
snbatitoting  anit  in  aqnit;  bj  Teceivei  to  be  appointed  after  judgment 
against  eorponitfoo,  for  individual  action  b7  creditor  to  «nforc«  atoek- 
holder'a  liability;  Ujvn  t.  Eoiekerbocker  Tmst  Co.,  13B  Ped.  116, 
affirming  Knickerbocker  Tnut  Co.  v.  iiyen,  133  Fed.  768,  holding 
void  Maryland  net  of  1904,  mbstituting  for  individual  action  by^ credi- 
tor to  enforce  itockholder's  liability  aingle  auit  in  equity  for  benefit 
of  all  oreditoia. 

102  IT.  S.  214,  210,  26  h.  157,  THE  BENEFACTOS. 

ByL  2  (IX,  1071).    Admiral^— CondnaiveneM  of  findings. 

Approved  in  Wiser  v.  Lawler,  7  Aria.  ISS,  62  Pac.  700,  applying  rule 
on  squity  appeaL 

102  V.  a.  222-230,  26  L.  149,  OOODTEAB  DENTAL  ETC.  CO.  v. 
DAVIS. 

SyL  2   (IX,   1072).     Putents— DiwOaimer. 

Approved  in  Bembert  etc.  Compress  Co.  v.  American  Cotton  Co.,  129 
Fed.  369,  64  C.  C.  A.  25,  holding  Bembert  patent  No.  441,022,  for 
method  of  baling  cotton,  limited  and  not  infringed  by  machine  of 
Oiavea  patent  N«.  473,144. 

102  U.  8.  235-847,  26  L.  160,  HEBYPORD.t.  DAVIS. 

Syl.  2  (IX,  I07S).    Contracts— Intent  of  parties. 

Approved  in  Eelley,  Ifaos  &  Co.  v.  Sibley,  137  Fed.  591,  69  C.  C.  A. 
674,  where  defendant  proposed  to  sell  plaintiff  unlimited  quantity 
of  bolts  at  certain  per  cent  off,  at  five  per  cent  commission,  which  bolts 
he  was  to  get  under  contract  with  factory,  and  plaintiff  accepted  offer, 
defendant  was  seller  and  not  plaintiff's  agent. 

SyL  3   (IX,  1074}.     Conditional  sale  of  chattel  mortgage. 

Approved  in  Tompkins  v.  Monticella  etc.  Oil  Co.,  137  Fed.  629,  eon- 
tiaet  for  parchase  of  machinery  providing  that  title  remain  in  ssUer 
nntil  payment  and  failure  to  execute  notes  as  provided  in  contract  or 
pay  same  at  maturi^,  entitled  seller  to  take  possession,  was  mortgage 
and  not  conditional  sale;  Kennedy  v.  Lee,  147  Cal.  601,  82  Fac.  259, 
contract  for  sale  of  corporate  stock  on  condition  that  bnyer  pay  for 
same  on  his  obtaining  control  of  corporation  and  realising  certain 
snm  within  foa'r  years  by  sale  of  property  or  earnings  of  mine,  ia  con- 
ilitional  sale;  Scott  t.  Shultz,  67  Kan.  607,  73  Pac.  904,  where  leass 
of  mining  property  for  term  stipulated  that  at  ezpiiation  personal^ 
not  eonsumed  should  be  returned  in  kind  or  value  at  lessor's  option, 
transaction  waa  sale  of  personal^;  Kessler  t.  Manhein,  114  La.  624, 
SB  So.  475,  arguendo. 

Denied  in  Freed  Furniture  etc.  Co.  v.  Sorenson,  26  Utah,  429,  431, 
107  Am.  St.  Bep.  731,  79  Fac.  566,  567,  contract  note  providing  for 
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inataUment  pajmenta  reMrving  title  in  leller  tm  taOj  paid,  and  ui- 
thoriziiig  seller  on  default  to  take  possession  and  indorse  value  of  prop- 
er^ on  note  or  reaell  same  and  indorse  proceeds,  ii  conditional  sale. 

102  U.  8.  256-263,  26  L.  101,  PEOPLE'S  BANK  t.  CALHOUN. 

87I.  2  (IX,  1076).    BemoTal  of  itste  suit  after  federal  receiver. 

Approved  is  In  re  Porterfield,  138  Fed.  107,  where  tmat  deed  from 
bankrofit  to  wife  recorded  leaa  than  four  month*  prior  to  state  suit 
bnt  more  than  (oar  months  prior  to  bankmptef,  bat  stats  conn  did  not 
take  possesBion  of  propertr,  proceeds  of  sale  ondac  bankrupt^  not  dia- 
tributabls  according  to  Itate  Statute. 

102  n.  S.  263-268,  26  L.  I«4,  BOQEBS  v.  PALMEB. 
Sj>I.  1  (IX,  1077).  Attomej's  knowledge  of  inaolven<7  Is  clients 
Approved  in  In  re  Pease,  12ft  Fed.  45&,  where  tmat  companr  throogh 
its  attomej,  who  abo  represented  creditors  of  merchant,  made  loan 
to  merchant  with  which  he  paid  clients  of  attorney,  and  company  took 
stock  under  mortgage  and  sold  it  next  daj,  mortgage  was  void  under 
Bankr.  Act  1898,  {  67e;  Wright  t.  Gotten,  140  N.  C.  6,  52  S.  E.  143, 
knowledge  of  son,  who  acted  aa  father's  general  ^lancial  agent,  that 
debtor  was  insolvent  was  knowledge  of  father  in  receiving  preferenee. 


S7I.  1  (IX,  1078).    Tax  immnnitj — Foreclosure  purchaser. 

Approved  in  Lake  Dranunond  Canal  Co.  v.  Commonwealth,  103  Ta. 
347,  49  8.  K  509,  applying  mle  under  statute  authorising  foreelosura 
pnrchaset  to  form  corporation  with  all  rights  and  privileges  of  old. 

102  n.  8.  278-293,  26  L.  138,  BUCHANAN  v.  LITCHFIELD. 

Sfl.  2  (IX,  1078).    Limiting  monicipal  indebtedueaa. 

Approved  in  Board  of  County  Commrs.  v.  Gillett,  9  Okl.  598,  60  Pae. 
276,  it  is  good  defense  to  action  on  county  warrant  for  payment  of 
county  clerk's  salary  that  at  time  services  performed  and  warrant  is- 
sued county  debts  exceeded  limit  fixed  by  Act  Cong.  July  30,  1886, 
{  4 ;  Uartin  v.  Territory,  S  Okl.  194,  48  Pac.  108,  applying  rule  where 
warrants  issued  for  debts  of  provisional  government  in  excess  of  limit 
authorized  by  act  of  Congress  of  1886;  0ty  of  Quthrie  v.  New  Tieoua 
Bank,  4  Okl.  211,  38  Pac.  10,  holding  void,  c  14,  Okl.  St.,  attempting 
to  impose  provisional  debts  of  certain  towns  on  city  of  Quthrie,  aa 
conflicting  with  24  Stat.  171,  c.  816,  {  4,  limiting  amount  of  municipal 
indebtedness;  Eaton  v.  Mimnaogh,  48  Or.  474,  73  Pac.  757,  holding 
void  Qen.  Laws  1903,  p.  104,  relating  to  relocation  of  county  seat  and 
providing  for  erection  of  courthouse  payable  bj  county  warrants  and 
directing  tax  levy  therefor. 
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S7I.  3  (IX,  1079).    HusieipaJ  debt  limit— Determlnatioii  o(  piopertj. 

Approved  in  Citj  o(  OntliTJe  t.  New  Tleniu  Bank,  4  Okl.  216,  38 
Fae.  II,  where  there  la  so  asHeninent  of  propertj  for  tax  parposM, 
then  la  no  power  to  ineiu  indebtedneM. 

S;L  <  (IZ,  1079).    Booda  in  eieeaa  of  debt  Umit  void. 

Approved  in  Corbet  r.  Boekabnir,  94  Minn.  402,  108  N.  W.  14,  bond 
in  hands  of  bona  flde  pnrehasei  isBoed  bj  townstiip  undeT  act  preHcrib- 
ing  BSBeBsment-roll  aa  determinative  of  amoniit  at  authorized  issue, 
whieli  on  face  exceeds  limit  of  iaine,  ia  void  aa  to  ezceu,  irieapective 
«f  recitals;  City  of  Qathrie  t.  New  Tienna  Bank,  4  Okl.  218,  SB  Pac 
12,  holding  void  e.  14,  Okl.  St.,  impoaing  proviaional  debts  of  eertoin 
towns  OD  city  of  Onthrie  aa  conflicting  witli  24  Stat.  171,  &  818,  f  4, 
limiting  amonnl  of  monieipal  indebtednesa, 

Bji.  7   (IZ,   1081).     Honicipal  bonds— Becitals— Debt  limit 

Approved  in  Oreen  Co.  v.  Shortell,  116  E7.  129,  7S  8.  W.  ES4,  wliera 
•tatute  Buthorited  iasnanee  of  eoonty  nliroad  aid  bonds  and  eonnty 
iBSiwd  bonds  on  specified  conditions  to  be  performed  by  road,  which  were 
not  printed  on  bonds  but  appeared  on  recorda,  nonoompUaDce  with  con- 
ditions ia  defense  against  purchaser. 

8yL  8  (IX,  1081).     Law  not  changed  for  speeial  eases. 

Approved  in  City  of  Onthrie  v.  New  Yienna  Bank,  4  Okl.  221,  38 
Pae.  13,  holding  void  «.  14,  OU.  St.,  imposing  provisional  debts  of 
certain  towns  on  city  of  Gnthrie,  aa  conflicting  with  24  Btat,  171,  c. 
S18,  1  14,  limiting  amount  of  municipal  indebtednesa. 

102  V.  8.  294-300,  26  L.  1S3,  LOUISIANA  v.  WOOD. 

SyL  1  (IZ,  1082).     Becovery  of  payments  for  void  city  bonds. 

Approved  in  Fiank  v.  Butler  Co.,  139  fed.  122,  county  railroad  bonds 
issued  on  vote  of  people  without  iBgistratioo  and  certification  required 
by  constitution  and  statutes  are  not  enforceable  against  county  by 
holders;  In  re  Waterloo  Organ  Co.,  134  Fed.  318,  87  C.  C.  A.  327,  where 
oorporation  pledged  bonds  to  bank  aa  security  for  credit  on  agreement 
that  corporation  could  sell  bonds  at  par,  and  on  payment  of  proceeds 
bank  would  release  bonds,  bonds  were  valid  claims  against  corporation's 
bankrupt  estate;  In  re  Waterloo  Organ  Co.,  134  Ted.  344,  87  C.  C.  A. 
255,  whero  corporation  president  gave  note  to  stockholder  for  stock  and 
latter  indorsed  note  to  seentaiy,  who  gave  him  order  on  corporation's 
trustee  for  bonds,  but  note  not  collected  and  bonds  not  entered  as  debt, 
bonds  void  and  not  allowable  against  corporation's  bankrupt  estate; 
Chelsea  Sav.  Bank  v.  City  of  Ironwood,  130  Fed.  412,  413,  66  C.  C.  A. 
230,  where  city  issued  bonds  subsequently  adjudged  invalid  for  irregu- 
larity in  issuance,  and  sold  same  to  firm,  which  paid  part  of  price  and 
resold  them,  holder  could  sue  city  for  consideration  received  by  it,  tO 
exclusion  of  receiver  for  firm ;  School  Diet.  No.  1  v.  School  Dist.  No.  7, 
33  Colo.  47,  78  Pae.  601,  Const.,  art.  IS,  j  IE,  prohibiting  passage  of 
law  imposing  on  people  of  any  eountj  or  municipal  subdivision  of  itat* 
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new  liabilit;r  with  respect  to  part  transections,  does  not  Sipplj  to  gov- 
emm«ntal  sobdiviaiona  of  state  or  coantj;  School  City  of  Bushville  v. 
HaTes,  163  Ind.  197,  TO  N.  E.  136,  wbere  atatute  nnder  which  school 
diatriet  issued  bonds  "is  void,  district  not  eetoppcd  to  den;  Tolidity  of 


Approved  in  City  of  Onthrie  t.  Territorr,  1  OU.  ISS,  31  Pae.  193,  11 
L,  B.  A.  418,  upholding  power  of  legislature  to  -provide  for  parent 
hj  village  corporation  which  succeeds  provisional  govenunent  of  debt  of 
latter;  State  *.  Knoiville,  115  Tenn.  183,  99  S.  W.  £91,  where  censna 
enomeratoTS  made  false  reports  aa  to  scholastie  population,  wherebf 
city  received  school  money  in  excess  of  amount  to  which  it  waa  en- 
titled, state  coold  recover  each  moneya. 

102  V.  B.  300-313,  2«  L.  87,  SDIS  v.  EVEBHABDT. 

S7I.  S  <IX,  1085).    Infant's  estoppel— Assertion  of  majorilj. 

Approved  in  Eirkham  v.  Wheeler-O^ood  Co.,  39  Waah.  424,  61  Pae. 
871,  in  action  far  injurlee  to  minor  servant  it  ia  immaterial  that  at 
time  of  emplojment  he  repreaeuted  himself  to  be  f  onrteen  yean  old. 

102  n.  S.  318-322,  !6  L.  ISO,  LANAHAN  v.  8EABS. 

SjL  2  (IZ,  lOSS),     Forced  nie  of  homestead. 

Approved  in  King  v.  Davis,  137  Fed.  239,  Ya.  Code  1887,  |  35A6, 
providing  that  lis  pendens  shall  not  affect  bona  fide  purchaser  notil 
meroorandum  filed  with  clerk  of  eoort  in  county  where  land  lies,  doe* 
not  apply  to  federal  courts. 

102  U.  a  333-369,  SO  L.  113,  HUNNICUTT  v.  PEYTON. 

SjL  5  (IZ,  1087).    Sale  of  Ueziean  giant. 

Approved  in  Allen  v.  Parmslee,  142  Fed.  363,  constmlng  inatnment 
as  act  of  sale  of  Mencan  grant;  Surghenor  v.  Banger,  133  Fed.  458, 
461,  eoustruing  instrument  by  which  purchaser  of  Hexican  land  con- 
cession agreed,  before  land  selected,  to  sell  land,  as  act  of  gale  passing 
title. 

87I.  9  (IX,  1088).    Scope  of  adverse  possession— Defective  title. 

Approved  in  United  States  Min.  Co.  v.  Idvrson,  134  Fed.  772,  67  C. 
C.  A.  587,  bill  to  quiet  title  aUeging  ownership  of  mining  claim  and 
possession  of  surface  is  sniBcient  though  it  alleges  defendant  haa, 
through  underground  workings,  entered  and  removed  ore  beneath  sur- 
face of  claim;  Eaggart  v.  Banney,  73  Ark.  352,  84  S.  W.  706,  actual 
possession  of  land  under  instrument  giving  color  of  title  to  it  and  t« 
adjacent  tract  does  not  give  conatructive  possesaioii  «f  latter  tract  as 
Bi^inst  true  ovrner. 
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lOe  U.  S.  370-371,  2(1  L.  181,  DBAP£S  t.  DATIS. 

Bjl.  1  (IX,  1080).    Powei  ot  lower  eoort  over  inpersedeM. 

Approved  in  MeConrt  v.  Singen-Bigger,  150  Fed.  105,  fupersedeu  ti 
matter  of  right;  Mackeuie  t.  Pease,  146  Fed.  744,  circuit  court  of  ap- 
peals luay,  during  term,  vacate  order  alloning  appeal  inadverteatlj*  en- 
tered; Lockman  v.  Lang,  132  Fed.  4,  where  appeal  allowed  bf  taking 
secnritj  within  statntory  time,  failure  to  iuue  citation  within  time 
prescribed  for  appeal  ie  not  fatal  to  appellate  juriedictioii ;  Clarke  v. 
Eureka  Co.  Bank,  131  Fed.  146,  where  raperaedeaa  bond  accepted,  writ 
nf  error  allowed  and  citation  iseaed,  motion  to  increase  bond  ia  within 
«iclQBive  jariadietion  of  appellate  court;  Simpeon  v.  Vint  Nat.  Bank, 
120  Fed.  250,  260,  63  C.  C.  A.  371,  where  appeal  allowed  on  condition 
that  petitbner  give  bond  in  fixed  amoont,  anignment  of  wroia  filed 
before  or  at  time  of  acceptance  of  bond  ia  in  time. 
102  U.  S.  372-375,  26  L.  813,  UNITED  STATES  t.  ATHEETON. 

Syl.  3  (IX,  1090).    Setting  aside  land  patent  for  frand. 

Approved  in  La  Marchel  v.  Teegarden,  133  Fed.  S27,  following  mle; 
Tetranlt  v.  Fonmier,  187  Uam.  OS,  72  N.  E.  352,  allegations  of  bill 
to  let  aside  forecloenre  for  fraud  and  for  accounting,  stating  that 
plaintiff  delajed  in  bringing  suit  b;  negligence  of  attorney,  are  no 
^excuse  for  ten  foars'  delay;  Alabama  etc.  By.  Co.  r.  Thomas,  S6  Uisa. 
42,  38  So.  773,  general  allegations  of  fraud  on  information  and  belief 
*n  insufBcient  in  bill  to  let  aside  foreclosure  ule;  Paine  v.  Foster,  0 
OU.  254,  53  Pac.  122,  refusing  to  review  decirioa  of  I^ud  Department 
because  Secretary  of  Interior  imposed  npou  by  attorney  for  townsite 
claimants  who  filed  brief  without  notice  to  contestant;  Cnmmiugs  *.  Me- 
Dermid,  4  Okl.  279,  44  Pao.  278,  applying  rule  where  award  of  town- 
site  trustees  attacked;  King  v.  Thompson,  3  Okl.  648,  39  Pac.  467,  re- 
fusing to  charge  holder  of  legal  title  as  trustee  for  petitioner  for  town 
lot  awarded  by  townsite  trustees  where  fraud  not  shown  to  have  been 
practiced  by  board  and  flniUngs  of  fact  hy  board  not  set  out. 

(IX,  1000.)  Miscellaneous.  Cited  in  Butte  v.  Iglebeart  Bros.,  137 
Fed.  502,  70  C.  C.  A.  76,  refusal  to  permit  amendment  ot  bill  most 
be  plainly  shown  to  be  abuse  of  discretion  to  authorize  inquiry  on  appeal. 

102  U.  8.  378-408,  26  K  167,  210,  UNITED  STATES  v.  8CHUBZ. 

Syl.  1  (IX,  1001).     Uandamue— Issuance  as  original  writ 

Approved  in  United  States  v.  Lake  Shore  etc.  Ry.  Co.,  107  0.  S.  542, 
40  L.  871,  2S  Sup.  Ct.  538,  circuit  court  has  do  jurisdiction  over  original 
mandamus  proceeding  to  compel  interstate  carrier  to  make  report  to 
interstate  commerce  commission;  McDaid  v.  Territory,  I  Okl.  06,  30 
Pac.  430,  territorial  courts  may  issue  mandamus  to  compel  townsita 
trustees  to  execute  deed  to  claimant  in  whose  favor  they  have  decided. 

Syl.  8  (IX,  1001).     Land  patent — Delivery— Pasrang  of  title. 

Approved  in  United  States  v.  Laam,  140  Fed.  685,  delivery  not 
necessary  to  passing  of  title  where  land  patent  issued  on  decision  of  land 
officers,  and  recorded  in  Land  Department  record-book. 
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SyL  5  (IX,  1091).    Uuid&miia  to  control  judieUI  aetioK. 

AppTOTod  in  Deror  t.  Hnmpbrej,  88  Kul  765,  7S  Fu.  1039,  who* 
leglilatiira  providM  for  appoiiitineiita  on  Mrtaia  offieen  and  board!, 
courts  cannot  Buperriaa  ozerciBe  of  saeh  authority;  KaljtOB  V.  Ka^rton, 
49  Or.  ISO,  78  Pae.  333,  aignendo. 

SjL  e  <IZ,  1092).    When  title  to  pablie  lands  pasMa. 

Approved  In  Bumbird  t.  Avei?,  195  U.  S.  604,  49  L.  297,  25  8np> 
Ct  123,  refnaing  to  determine,  in  advance  of  final  action  of  Land  De- 
partment, respective  right*  of  grantee*  from  railroad  of  land  claimed 
to  bo  within  indemnity  limits  and  pre-emptioners;  Jooea  v.  Hoover,  144 
Fed.  221,  courts  will  Interpose  to  give  or  maintain  posacBaion  where- 
posaeeeiOD  essential  to' complete  purchase;  Peyton  t.  Desmond,  129  Fed. 
8,  63  C.  C.  A.  651,  homeBtead  patentee  may  recover  valne  of  timber 
wrongfully  cut  after  Initiation  of  claim  and  prior  to  ianance  of  patent; 
JohnMn  V.  Pacific  Coast  S.  S.  Co..  2  Alaska,  237,  where  townsite  patent 
isaiied  to  trustee.  Interior  Department  cannot  set  aride  patent  isaueiS 
by  tmstee  to  wrong  person;  Sims  v.  Uorriaon,  92  Minn.  346,  100  N,  W. 
BO,  where  prior  to  patent  homestead  entryman  sold  timber  on  land  and 
eonteat  entered,  and  afterward  contestant  bought  off  homesteader  and 
entered  land  nnder  timber  act,  purchaser  of  timber  cannot  ane  to  im- 
press land  with  trust;  Sage  v.  Budniek,  91  Minn.  834,  100  N.  W.  106,. 
after  filing  of  map  of  location  by  railroad,  pendency  of  controversf  over 
land  grant  before  Xn tenor  Department  did  not  auapend  running 
of  limitations;  Boekflnger  *.  Foster,  10  Okl.  502,  62  Pae.  803,  re- 
fuaing  to  entertain  petition  to  declare  resulting  tmst  where  townsite 
truBteea  have  not  conveyed  title;  Adams  v.  Couch,  1  Okl.  35,  26  Pae 
1015,  Ijand  Department  not  interfered  with  by  conrts  pending  eonteat 
of  adverse  claims;  dissenting  opinion  in  Paine  v.  Foster,  9  Okl.  290,  291, 
60  Pac  33,  majority  refusing  to  renew  award  of  townsite  tmateea. 

SyL  7   (IX,  1093).    Mandamus  controla  ministerial  duty. 

Approved  in  McDaid  v.  Territory,  1  OU.  96,  80  Pae.  440,  territorial 
courts  may  issue  mandamus  to  compel  townaite  tmateea  to  eieente  deed 
to  claimant,  in  whose  favor  they  have  decided;  Clement  v.  Qraham,  7S 
Vt.  319,  63  Atl.  155,  granting  mandamus  to  compel  state  auditor  to  per- 
mit taxpayer  to  inspect  public  records  of  office.  See  98  Am.  St.  Bep. 
S74,  note. 

Syl.  8  (IX,  1094).    Mandamus  to  compel  delivery  of  patent. 

See  98  Am.  St.  Bep.  S73,  note. 

Distinguished  in  Flanagan  t.  Forsythe,  6  Okl.  239,  50  Pae.  156,  exemp- 
tion from  liability  for  debts  of  lands  entered  as  homestead  does  not  ap[^ 
after  final  certificate   issued. 

Syl.  10   (IX,  1094).    Costs  againat  government  offieiaL 

Approved  in  Wadsworth  v.  Boyeen,  148  Fed.  780,  anit  to  enjoin  Indian 
agent  from  obstructing  complainant  in  prospecting  on  reservation  landa 
for  purpose  of  locating  minbg  claim  is  not  suit  against  United  States^ 
though  defendant  claims  to  be  acting  officially;  Weatam  Coal  etc.  Co.  v. 


sdbvGoOgIc 


lOar  Notes  on  IT.  8.  Beporti.  102  TT.  S.  419-423 

Pettj,  132  Fed.  604,  where  federal  action  againat  joint  treapaBeen  dis- 
miised  t»  to  one  and  plaintiff  sued  him  in  ttate  court  and  rereraed 
judgment,  which  was  satiefied,  and  defendant,  in  federal  <HniTt,  amended 
anawei  to  abow  laeh  utiafactioa,  and  plaintiff  dienuMed,  defendant  aa- 
titled  to  eoeta. 

102  U.  8.  415-422,  26  L.  187,  DANIELS  ▼.  TBARNET. 

Byl.  4  (IX,  1096).    Eatoppel— Beliance  on  void  law. 

Appioved  in  Orand  Bapida  A  I.  B.  Co.  t.  Oaborn,  193  U.  8.  29,  48 
lb  604,  24  Sop,  Ct.  810,  railroad  incorporating  nnd«r  general  atate  act 
ia  eatopped  to  eonteet  validity  noder  federal  eonatitation  of  proviilona 
regulating  tatea  which  formed  one  of  burdens  attached  hj  act  to  priv- 
ilege of  incorpoiBtion;  Chirago  t.  Cicero,  210  111.  302,  71  N.  E.  361, 
upholding  Hurd'a  Bev.  St.  1901,  p.  347,  S  26,  relating  to  lanitary  dia- 
trietrt;  Minneapolia  etc  Bj,  Co.  t.  Oowrie  etc.  By.  Co.,  123  Iowa,  546, 
99  N.  W,  1S3,  railroad  which  ia  about  to  be  croaaed  by  another  and  which 
electa  to  compel  interlock  under  Code,  S  2073,  cannot  attack  validity 
of  atatnte  requiring  it  to  pay  portion  of  expenae  of  maintaining  inter- 
lock; Succession  of  Dauphin  (Choppin  t.  Dauphin),  112  La.  136,  86 
Bo.  298,  refusing  to  entertain  anit  by  heir*  of  first  wife  of  deceased  for 
half  of  property  alleged  to  be  community,  and  fraudulently  abstracted 
from  auccession,  after  executor  discharged ;  Reiger  v.  Faber,  116  Mo. 
App.  129,  92  8.  W.  1S5,  where,  after' sale  under  deed  of  trust,  grantor 
filed  atatutory  bond  and  aued  to  enjoin  beneficiary  from  taking  poasea- 
lion,  and  latter  denied  validity  of  bond  and  injunction  diaaolved,  latter 
eatopped  from  aseerting  validity  of  bond  and  suing  thereon;  United 
States  FideUty  etc  Co.  v.  EttenhBimer,  70  Neb.  151,  99  N.  W.  653,  one 
executing  appeal  bond  in  unlawful  detainer  cannot  defend  action  on 
bond  because  atatute  under  which  appeal  taken  waa  void;  McVey  *. 
Peddic,  69  Neb.  627,  96  N.  W.  167,  and  Stevenson  v.  Morgan,  67  Neb. 
210,  108  Am.  St.  Bcp.  631,  93  N.  W.  181,  both  upholding  action  on  ap- 
peal bond  given  pursuant  to  void  atatute;  Territory  v.  Cooper,  11  Okl. 
707,  GO  Fac.  816,  applying  principle  when  one  of  aureties  signed  bond 
after  conviction  and  in  action  on  bond  inaisted  on  application  of  dif- 
ferent law  to  defeat  bond;  Morrison  v.  Atkinson,  16  Okl.  670,  85  Pac. 
473,  one  assuming  position  and  asserting  legal  right  In  district  court  is 
estopped  to  deny  legality  of  position  on  appeal;  Bbea  v.  Shielda,  103  Va. 
312,  4S  S.  E.  72,  where  proceedings  for  sale  of  land  of  minora  are  ir- 
regular, minora  filing  amended  pleading  after  majority  requesting  sale  of 
property  are  estopped  from  objecting  to  validity  of  sale;  Smith  v.  Seattle, 
41  Wash.  62,  S2  Pac  1098,  where  city  sued  to  ascertain  value  of  prop- 
erty to  be  damaged  by  regiade  of  street  and  paid  award  after  court  bad 
mat  me  ted  jnry  to  deduct  apecial  benefits,  it  cannot  urge  invalidity  of 
law  authorizing  proceedings  in  justification  of  assessment  for  special 
beneflta;  Le  Comte  v.  Freshwater,  66  W.  Vo.  341,  49  S.  E.  241,  holding 
party  estopped  to  deny  boundary  where  answer  in  proceedinge  by  guar- 
dian to  leaae  land  agreed  to  description  set  forth  in  petition;  dissenting 
opinion  in  Jonea  t,  Stoddart,  8  Idaho,  227,  67  Pac  655,  arguendo. 
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(IZ,  loss.)  UlaMlIuMOi.  CStad  in  Lunb  t.  Powder  Slver  Idw 
•loek  Co.,  132  Fed.  MO,  6S  &  C.  A.  570,  07  L.  B.  A.  SSS,  ■obeeqnent 
law  iiDresBoiiBbl^  restrietiitg  euforeement  of  jadgment  rendered  on  eoB- 
tnet  impkin  objection. 

102  0.  8.  426-441,  £6  L.  189,  McELEATH  t.  UNITED  STATES. 

87L  0  (IZ,  1099).     Bettlement  of  governineDt  ofBciAl'B  McoimU. 

Approred  in  Nktionkt  Contneting  Co.  v.  Sewerage  «te.  Board,  141 
Fed.  931,  wbere  dtj  eontmet  required  contractor  to  tue  certain  kind  of 
cement,  but  ao  qnaati^  apMifled  nor  priM,  f»et  tlut  contractor  naed 
inferior  grade  doea  not  gire  dtj  right  to  recover  for  dilference  between 
coat  of  two  kinda  after  paTing  for  work. 

Diatingniahed  in  Walker  t.  United  States,  130  Fed.  418,  where  marehal 
rendered  aseonnta  againat  United  8lat«B  for  aerrlcea  of  deputiea,  which 
were  allowed,  audited  and  paid,  government  cannot  recover  each  aiuna 
jeara  after  he  haa  gone  out  of  offica. 

102  U.  B.  442-451,  2«  I^  103,  SWIFT  t.  SMITH. 

S7I.  1  (IZ,  1100).    Notea— Purebawr  before  matoritr — Suapieion. 

Approved  in  Union  Nat  Bank  *.  Nelll,  140  Fed,  714,  wbere  note, 
whan  preaented  to  petitioner  for  diacoont,  was  iigned  on  face  bj  threa 
penona,  fact  that  name  of  partDerahip  anbeequentlj  adjudged  bankrupt 
appeared  as  second  aigner  waa  not  notice  that  Orm  signed  onlj  aa  aure^; 
Fint  Nat.  Bank  v.  Uoore,  148  Fed.  957,  holding  evidence  did  not  ahow 
that  indoraei  for  value  before  maturitj,  through  whom  plaintiff  claimed, 
took  note  with  knowledge  of  want  of  consideration  and  that  it  w«s 
obtained  hj  fraad;  Ford  v.  Brown,  114  Tenn.  479,  88  B.  W.  1039,  wher« 
certificate  of  deposit  drawn  to  one  as  "tmatee"  and  wrangfaU/  In- 
dorsed bj  him  before  maturity,  indorsee  pat  on  notice;  Unaka  Nat.  Bank 
V,  Butler,  113  Tenn.  585,  S3  S.  W.  657,  where  check  drawn  November 
£4th,  indorsed  in  blank  and  lost,  merchant  who  accepted  it  before  Decem- 
ber let  from  unknown  euatomer  believed  to  be  payee  is  bout  flde  holder. 

87L  4  (IZ,  1101).    BedemptioQ— Trust  deed. 

Approved  in  County  of  Logan  t.  UcSinlej  etc  Trust  Co.,  70  Neb. 
414,  101  N.  W.  993,  right  to  redeem  from  tax  aale  may  be  raised  by 
objection  to  motioa  to  confirm  sale  made  pursuant  to  decree  batrring 
redemption. 
102  U.  a  451-460,  26  L.  141,  PENNSYLVANIA  E.  B.  CO.  v.  EOT. 

Syl.  2  (IZ,  1101).     Carrier'a  liabili^  for  injuries  to  passenger. 

Approved  in  International  Mercantile  etc.  Co.  v.  Smith,  145  Fed.  893, 
upholding  inatractton  in  action  for  injuries  bf  ateamer  paaaengei  bdb- 
tained  by  falling  from  berth;  Fillingham  v.  St.  Louis  Tranait  Co.,  108 
Mo.  App.  684,  77  8.  W.  317,  holding  electric  atreet  railway  liable  for 
injuries  to  passenger  while  alighting  from  car  on  to  uneven  ground; 
Williams  v.  Spokane  Falls  etc.  By.  Co.,  30  Wash.  88,  89,  80  Pac  1102, 
1103,  upholding  instruction  in  action  for  injury  to  passenger  that  it  mm 
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«aTTier'a  dutf  to  tarrj  plaintiff  lafelj  so  fax  4S  hnniui  eare  and  ikill 
«nabled  it  to  b«  done. 

87L  1  (H,  1102).    Curier  of  puMu^en — Injariea  in  PtJlman. 

Approved  in  Bobinson  t.  Cliicago  oto.  B.  B.  Co.,  136  Mich.  259,  97  N. 
'W.  691,  lailroad  msd  jointly  with  aleeping'Gar  companj  for  death  of 
puaenger  unoot  eompkin  of  direction  of  verdict  for  ear  company; 
Smm  V.  FennsylTBDia  B.  B.  Co.,  71  N.  J.  L.  25,  58  Atl.  165,  holding 
railroad  liable  for  injuriea  to  passenger  through  eollieion  with  cars  which 
had  been  put  on  trades  through  negligence  of  other  company,  which  used 
tracks  in  common  with  defendant;  Nashville  etc.  By.  Go.  v.  Lillie,  112 
Tean.  343, 105  Am.  St,  Bep.  947,  78  8.  W.  1058,  railroad  is  liable  for  loss 
«f  valise  carried  by  passenger  into  eleeping-car  and  placed  under  berth. 

SyL  S  (IX,  1103),     Damageo — Peenniarj  condition  of  plaintiff. 

Approved  in  American  Car  ete.  Co.  v.  Briukman,  146  Fed.  716,  objec- 
tion to  questions  as  improper  and  immaterial  is  insufBcient;  Seattle 
Elec  Co.  V,  Eartless,  144  Fed.  381,  ia  action  by  widow  and  daughter  for 
wrongful  death  of  husband  and  father,  evidence  as  to  physical  condi- 
tioD  of  plaintiffs  is  inadmissible;  St.  Louis  etc.  By.  Co.  v.  Adams,  74 
Ark.  S28,  109  Am.  St.  Bep.  85,  85  S.  W,  708,  admission  of  evidence  as 
to  size  of  family  «f  plaintiff  in  personal  injury  case  ia  reveieible  error; 
Louisville  etc  B.  B.  Co.  t.  Collinsworth,  45  Fla.  400,  33  So.  514,  in  action 
for  injuries  to  employer  he  eanaot  testify  aj  to  what  family  b*  has; 
Maynard  v.  Oregon  B.  B.  Co.,  46  Or.  21,  78  Fae.  966,  68  L.  B.  A.  477, 
in  action  for  injuries  to  passenger  through  collision,  evidence  as  to 
number  and  ages  of  his  family  is  inadmissible;  dissenting  opinion  in 
St.  Louis  etc.  By.  Co.  v.  Adams,  74  Ark.  335,  100  Am.  8L  Bep.  85,  86 
8.  W,  2S0,  majority  affirming  judgment  in  personal  injury  ease,  where 
•ridenee  of  size  of  plaintiff's  family  erroneously  admitted. 

Syl.  6  (I3C,  1104),  Appeal — Admission  of  incompetent  evidence — In- 
•truclion. 

Approved  in  Eranse  v.  Cnited  States,  147  Fed.  451,  applying  mle  in 
prosecution  for  mnrder;  Swift  t,  Johnson,  138  Fed.  872,  in  action  for 
death  by  wrongful  act,  where  father  ia  sole  benefleiaiy  and  evidenee  of 
toother'a  expectant  admitted,  it  ia  reversible  error  to  refuse  inatmc- 
tioD  that  no  damages  recoverable  for  loes  sustained  by  mother;  National 
Biscuit  Co.  t  Nolan,  138  Fed.  9,  70  C  C.  A.  436,  reversing  verdict  in 
penonal  injury  case  where  plaintiff  permitted  to  testify  she  depended 
on  herself  for  support;  Lazier  Qas  Engine  Co.  v.  Do  Bois,  130  Fed.  838,  65 
C.  C.  A.  172,  holding  in  action  for  breach  of  contract  erroneona  admis- 
sion of  evidenee  respecting  certain  profits  sued  for  cured  by  charge 
directing  jury  ta  disregard  it;  Dmry  t.  Territory,  9  OU.  412,  60  Pae. 
105,  ordering  oiw  trial  fli  murder  case  where  ill^al  evidence  admitted 
and  tobaeqaently  withdravm  and  legal  evidence  uncertain;  Southern  B. 
Co.  *.  SmuDOns,  106  Ta.  659,  661,  65  S.  E.  462,  error  in  admission  of 
•ridaae*  that  plaintiff  ia  aetion  for  penonal  iajuiei  bad  wife  aod  ebiU 
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not  cured  bj  admission  of  evidence  that  lio  was  married  or  hj  inatme- 
tion  as  to  measuie  of  damages. 

102  n.  S.  472-533,  26  L.  197,  MEBTWEATHEB  t.  QARBETT. 

8jl.  1  (12,  1106).    Propertr  held  for  pubUe— Citf  debts. 

Approved  in  Buell  v.  Arnold,  124  Wis.  69,  102  N.  W.  339,  judgment 
against  county  is  not  lien  on  land  bought  in  by  county  for  tazee. 

SyL  3  (IX,  1107).    Taxation  dependent  on  legislature. 

Approved  In  Keney  t.  Terre  Haute,  161  Ind.  474,  68  N.  E.  1029, 
upholding  city  ordinance  taxing  vehicles  using  streets,  though  street-can, 
automobiles  and  vehicles  of  nonreeidents  omitted;  Kettle  v.  Dallas,  35 
Tex.  Civ.  638,  80  B.  W.  877,  878,  upholding  amendment  to  Dallas  charter 
authorizing  council  to  ereats  improvement  districts. 

Syl.  4  (IX,  1108).    Collection  of  tases— Judicial  povrer. 

Approved  in  Buster  t.  Wright,  135  Fed.  956,  68  C.  C.  A.  505,  Tndian 
agent  may  close  business  of  noncitiiens  within  Creek  nation  who  refuse 
to  pay  permit  taxes. 

8yL  S  (IX,  1108).    Compelling  collector  to  eoUeet  taxes. 

Distinguished  in  Oraham  t.  Folsom,  200  U.  8.  262,  2S3,  SO  I^  468,  469, 
26  Sup.  Ct.  245,  coun^  auditors  and  treasurers  whose  daty  It  is  to 
collect  and  assesa  taxes  may  be  compelled  by  mandomne  to  pay  judg- 
ment on  township  bonds  though  township  o^anisation  abolished. 

8y1.  6  (IX,  1108).    Bepeal  of  municipal  charter. 

Approved  in  Greer  Co.  v.  Texas,  197  U.  B.  243,  49  L.  739,  25  Sup. 
Ct.  437,  legal  title  to  Texas  bnds  patented  to  Oreer  county  for  school 
purposes  did  not  pass  to  Oklahoma  corporation  organised  from  same  ter- 
ritory, but  were  vesUd  in  state  of  Texas;  Pepin  Tp.  v.  Sage,  129  Fed. 
660,  64  C.  C.  A.  169,  where  village  created  by  special  act  from  territory 
partly  in  city  and  partly  in  township  previously  created,  and  later  aaeh 
special  act  repealed,  statutes  creating  city  and  township  were  still  in 
force. 

Syl.  7  (IX,  1108).    Appointment  of  receiver  to  coQeet  taxes. 

Approved  in  Marra  v.  San  Jacinto  etc  Irr.  Dist,  134  Fed.  791,  where 
irrigation  district  organized  under  Cal.  Bt.  1887,  p.  29,  aa  amended  hj 
Stat.  1891,  p.  142,  issued  and  sold  bonds,  holder  thereof  securing  judg- 
ment and  return  of  execution  nnsatiBfied  cannot  have  receiver  appointed. 

Syl.  8   (IX,  1108).    Bight  to  repeal  municipal  ehartet. 

Approved  in  Attorney  Qeneral  v.  Bpringwells  Tp.  Board,  14S  ICch. 
532,  107  N.  W.  91,  upholding  Local  Acts  1905,  p.  1068,  No.  687,  pro- 
viding for  annexation  of  territory  to  Detroit;  Adams  t.  Enykendall,  89 
Miss.  594,  35  Bo.  835,  upholding'  Acta  1894,  e.  84,  p.  29,  appoin^g  state 
revenue  agent  to  supervise  action  of  county  and  mnnidpal  tax  offlc«ta; 
Van  Clave  v.  Pass^e  Valley  Sewerage  Commra.,  71  N.  J.  L.  225,  58 
Atl.  587,  upholding  right  of  legislature  to  revoke  act  under  which  city 
of  Paterson   authorised  to  empty  sewage  into  Passaie  river;  Broekea- 
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biou^  T.  Board  of  Water  Commra.,  134  N.  C.  19,  46  S.  E.  33,  ifater- 
worka  of  city  transfeired  pursuant  to  act  of  ISflfl  to  board  of  cominis- 
■ionera  to  mau&ge  worka  and  turn  over  snrplua  ineoms  to  city  treaaurer 
ar«  not  liable  to  execution  for  eity  debta ;  diaaenting  opinion  in  Ex  parte 
Lewta,  46  Tax.  Cr.  41,  108  Am.  St.  Bep.  9S1,  73  S.  W.  825,  majority 
holding  void  Qalveaton  apeeiaJ  charter  creating  board  of  commiaaionera, 
threo  of  whom  are  appointed  by  governor. 


SyL  1  (IX,  1111).     Railroad  aid— Connty  debt  limit. 

Approved  in  Farmers'  Loan  etc.  Co.  v,  Sioux  Palla,  131  Fed.  912, 
where  amendment  of  1902  to  Const.  S.  S.,  art.  13,  S  4,  required  addi- 
tional municipal  debt  for  waterworks  must  be  authorized  ijj  majority 
vote,  tity  could  not  issne  bonds  on  note  taken  prior  thereto  under  statute 
providing  tint  majority  determined  by  vote  for  mayor  at  preceding 
dty  election. 

102  U.  8.  641-54S,  S6  L.  224,  LOBD  v.  GOODALIj  ETC.  STEAMSHIP 
CO. 
I^L  1  (I^  1111).    Commerce — Liability  of  ocean  veaaela. 
Approved  in  diaaenting  opinion  in  Western  Union  TeL  Co.  v.  Hugbea, 
104  Va.  245,  51  8.  E.  226,  majority  holding,  where  points  of  transmia- 
aion  and  deatination  of  telegram  were  aame   atate,   fact  that  part  of 
tranamiadon  waa  over  line  in  another  state  did  not  make  buaineaa  inter* 
■tato. 

102  U.  8.  668-563,  2«  L.  229,  OORDMAN  v.  NIBLOCK. 
8yl.  8  (IX,  1114).  Aaaignment  of  goverament  elaiin& 
Approved  in  Nutt  v.  Knut,  200  U.  a  20,  50  Xj.  353,  26  Snp.  Ct.  SIS, 
illegali^  of  clauaa  in  contract  for  proeecutiDn  of  claim  against  United 
Stfttea  making  payment  for  services  lien  on  claim  does  not  invalidate 
part  of  contract  providing  for  pajment  for  servicei  of  percentage  of 
allowance, 

SyL  4  (IZ,  1115).    Judgment— Service  by  publication. 

Approved  In  Miller  v.  Abrena,  150  Fed.  64S,  complainant  in  mit  to 
enforc«  claim  to  land  and  remove  cloud  therefrom  may  sue  in  district 
in  which  property  located  and  join  nonresidents  of  district;  York  Co. 
Sav.  Bank  v.  Abbot,  131  Fed.  9S3,  auit  by  lessee  against  nonresident 
lessor  to  enforce  rights  under  lease  by  requiring  election  to  buy  building 
or  sell  land,  or  have  court  make  election,  ia  nitbin  jurisdiction  of  circuit 
court  tor  district  whera  land  situated. 

lOa  U.  S.  684-571,  26  L.  232,  QEOEGE  v.  TATE. 

Bjt  8  (12,  1116).    Bond — Fraud  touching  execution. 

Approved  in  Heck  v.  Misaoori  Pac.  By.  Co.,  147  Fed.  781,  fact  that 
plaintiff  induced  to  sign  release  by  false  representation  as  to  its  con- 
tento  doea  not  avoid  it  as  defenae  where  he  failed  to  read  it;  Levin 
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T.  Northwestern  NaL  Ina.  Co.,  146  Fed.  77,  in  federal  Iftw  Mtion  o>  f>- 
mranee  pobej,  awsrd  of  aTbitrstora  fixing  unonnt  of  plsintiS  'b  !<>■■, 
m&de  in  aceorduiM  with  potiey  eannot  be  impeached  for  fr^ad  of  artu- 
tntors;  Levi  t.  MatbewB,  145  Fed.  154,  in  federal  action  at  law  to  raeorer 
monejr  due  on  contract,  nnswer  alleging  fraud  in  proeoring  mntraet 
■honld  be  itrieken  ont;  Lefler  v.  New  York  life  Ins.  Co.,  143  Fed.  817, 
in  action  at  law  on  written  nnambigoons  inatmment,  p*rol  eridote*  of 
n^otiationa  preceding  its  execution  ia  inadmissible  to  varj  temis; 
Stephenson  v.  Supreme  Council  A.  L.  H.,  130  Fed.  492,  where  beneOdaiy 
in  life  policy  after  death  of  insured  was  induced  bj  blse  statements 
of  insurer  to  settle  claim,  remedy  in  federal  court  ia  in  eqnity;  Bosh  t. 
Prewott  «U.  By.  Co^  76  Ark.  501,  89  8.  W.  88,  fact  that  one  frandnlentir 
induced  to  compromise  action  might  obtain  relief  bj  motioD  to  reinstate 
does  not  oust  eqnity  jurisdiction  to  cancel  eompromise;  Colonial  ete. 
Hortg,  Co.  T.  Jeter,  71  Ark.  188,  71  8.  W.  947,  applying  principle  in 
action  on  rent  notea;  Broyhs  t.  Abeher,  107  Mo.  App.  178,  80  8.  W.  705, 
nnder  plea  of  non  est  factum  to  note,  defendant  may  show  tha^  throngh 
.'yiteracy,  by  misreading  paper  to  him,  instrument  other  than  one  in- 
taii-led  bj  him  was  fraudulently  nbrtitnted;  State  t.  Stuar^  111  ibt, 
App.  493,  86  a.  W.  475,  arguendo. 

102  U.  8.  572-579,  26  L.  234,  WHSON  t.  UcNAUEB. 

SyL  3  <IX,  1116).    Becorery  of  pOotage— 8Ute  law. 

Approved  in  la  re  Qyde  B.  8.  Co.,  134  Fed.  99,  snit  maj  be  bnmgU  In 
admiralty  for  damages  from  Tossel  at  fault  for  collision  on  high  seas 
for  death  from  sinking  of  other  ship,  where  recovery  for  wrongful  de>th 
given  by  state  to  which  both  vessels  belonged, 

8yl.  4  (IX,  1116).     State  pih>t  legislation. 

Approved  In  Oben  v.  Smith,  195  U.  8.  841,  49  L.  229,  29  Sop.  CL 
62,  upholding  Texas  pilotage  lawn. 

lOa  U.  S.  677-586,  26  L.  236,  BENNETT  v.  LOUISYILLE  ETC  E. 
a  CO. 

SyL  1   <IZ,  HIT).    Negligence— Liability  to  Ueenae. 

Approved  in  De  Haven  v.  Hennea^y  Broa.  4  Evans  Co.,  137  Fed. 
476,  69  C  C.  A.  620,  determining  liabjlity  of  eontractor  for  publie 
building  to  citizen  injured  while  visiting  building  in  wurse  of  erection 
through  invitation;  St.  Lonis  etc  By.  Co.  v.  Dooley,  77  AA.  667,  92 
8.  W.  791,  where  railroad  constructs  steps  over  right  of  way  fence  and 
impliedly  invites  persons  to  cross  same,  it  is  liable  for  injnriee  eaosed  by 
unsafe  condition  of  steps  resulting  from  failoie  to  nae  ordinary  care  in 
keeping  them  in  nfe  condition;  Carr  t.  Misaoari  PadBe  B7-  Co,  195 
Ho.  227,  92  B.  W.  878,  where  licensee  walking  near  railroad  track  waa 
etroek  t^  shoa-btaka  which  fiew  from  p*— '"g  train,  railroad  not  liable; 
Stereaa  t.  United  Gas  ft  Else.  Co.,  73  N.  H.  169,  60  AtL  853,  when  plaia> 
tiff  employed  by  eontractor  on  eonstmetion  of  power-honse  for  defeadaat 
and  plaintUI  went  on  staging  while  at  work,  defendant  liable  for  &ifam  to 
protect  him  from  high  voltage  wires  near  staging;   Tma  v.  ICaieditb 
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Creameir,  72  N.  H.  156,  55  AtL  S94,  ftppljing  rule  where  erutoiner  of 
creamerj  was  injured  by  breaking  of  belt  while  watching  another  being 
weighed,  ^UuDtiff  waiting  for  nparation  of  ercftm;  Matthews  t.  Sea- 
board etc  Bj.  Co.,  67  B.  C.  511,  46  8.  E.  33B,  65  L.  B.  A.  286,  holding 
milroad  liable  for  injuries  to  oiie  using  path  over  right  of  waj  in  ignor- 
ance of  duigen  where  railroad  had  long  acquiesced  in  use  of  path; 
diaaenting  opinion  in  Hotchkin  v.  Erdrich,  21i  Pa.  Bt  «6,  63  AtL 
1037,  majoritj  holding  where  plaintilT  aent  by  lua  employer  to  fix  cap 
on  chiomey  for  defendant,  and  ladder  fixed  inside  placed  at  hii  diaposal, 
and  kdder  broke,  defendant  not  liable. 

DistingniBhed  in  Mayne  t.  Chicago  etc.  By.  Co.,  12  OU.  18,  69  Pac. 
985,  holding  railroad  not  liable  for  injuries  to  prospective  passenger 
who  was  compelled  to  go  orer  obstmetioii  because  crossing  blocked  bj 
freight  train. 

EtyL  8  (IX,  1120).    Negligence — Inference  of  invitation. 

Approved  in  Bkss  Iron  etc.  Co,  v,  Tilson,  141  Ala.  161,  37  Bo.  430,  In 
action  for  iajuriea  to  one  who  nbut  nn  defendant's  premises  by  invita- 
tion, burden  of  showing  invitation  is  on  plaintifl;  Archer  t.  Union  Pac. 
B.  B.  Co.,  110  Ho.  App.  353,  SS  S.  W.  S3S,  where  excursionist  with  others 
engaged  ear  for  transportation  to  another  place  and  return,  and  went 
into  car  for  own  accommodation  while  on  switch,  before  time  for  i«tum, 
hs  was  not  passenger. 

108  IT.  a.  5Se-603,  26  L.  253,  SmiNGEB  t.  UNITED  8TATEB. 

ByL  2  (IX,  1120).    Distraint  for  taxes. 

Approved  in  Scottish  Union  etc  Ins.  Co.  t.  Bowland,  I9S  U.  8.  632, 
49  L.  628,  86  Bnp.  CL  345,  upholding  distmint  of  personal  property  of 
foreign  insurance  company's  personalty  nnder  Ohio  Ber.  Bt,  |  1005,  to 
BBtie^  personal  taxMi 

102  U.  8.  603-612,  26  L.  246,  UNITED  STATES  v.  CHOUTEAU. 

SyL  3   (IX,  1121).    Compromise  with  government — Penalty. 

Dietingnished  in  United  SUtes  HdeUty  etc  Co.  t.  United  States,  150 
Fed.  554,  convietiou  and  imprisonment  of  Indian  agent  for  mBlfeasanee 
in  office  it  not  bar  to  anit  by  government  on  bond  to  recover  money  un- 
accounted for. 

ByL  4   (IX,  1121).    Penalty  involves  punishment. 

Approved  in  State  v.  Wamer,  197  Uo.  659,  94  a  W.  064,  act  of  1905, 
requiring  fines  for  violation  of  game  law  to  be  paid  into  treasury  for 
benefit  of  game  protection  fund,  violates  constitutional  provision  timt 
fines  and  penalties  shall  belong  to  conn^  school  fond. 

IDS  U.  8.  612-620,  26  L.  269,  CBAUEB  v.  ABTHUB. 

SyL  2  (IX,  1122).    Proclamation  of  valne  of  foreign  coins. 

Approved  In  Btone  v.  Whitridge,  129  Fed.  87,  04  C.  C.  A,  47,  where' 
Secretary  of  Treasury  directs  collector  of  customs  to  reliqnidate  on  basis 
of  eommereial  value  of  foreign  coin,  action  of  coUeetot  is  reviewable  by 
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102  U.  8.  620-6£8  Not«i  on  IT.  B,  B«porta. 


BjL  4  (EX,  1122).     T«rifE— Value  of  forsign  monej. 
DiatiDEuisbed  in  United  States  t.  Wbitridga,  197  V.  B.  143,  4B  L. 
698,  25  Sep.  Ct  iOa,  aigueDdo. 

102  U.  8.  620-623,  26  L.  252,  AUFFINOBDT  t.  BASIN. 

SjL  1  (IX,  1123).    StatutM — ^Betrospective  eoDBtrnetion. 

Approved  in  Qrunsfeld  Bros.  t.  BronmeU,  12  N.  M.  201,  76  PkC  SIS, 
net  of  I889,  to  prevent  prefereaeea  bj  peison*  contemplating  insotvencr, 
not  aiupended  by  bankniptcj  act  ao  as  to  predodo  setting  uido  fnnd- 
ulent  eonvej'ance  made  prior  to  bankruptcy  act. 

102  U.  8.  625-6M,  26  L.  122,  WELLS  t.  8UPEEVI80RS. 

87L  2  (IX,  1124).    Unnidpa]  railroad  aid  I>ondB. 

Approved  in  diasenting  opinion  in  Slader  v.  St.  Lonia  Transit  Co., 
189  Mo.  194,  88  S.  W.  673,  nuijorit;^  bolding  8L  Louia  ordinance  pro- 
viding that  inotorman  ahall  keep  watch  for  vehicles  and  that  on  first 
appearance  of  danger  ahaU  stop  ear  as  aoon  as  poasibls,  valid  without  its 
acceptance  bj  railroad. 

S7I.  4  (IX,  1124).     Exclusive  mode  of  discharging  liabili^. 
Cited  in  Jones  v.  Horn,  104  Ho.  App.  711,  76  S.  W.  640,  argaendo. 

102  U.  8.  641-647,  26  L.  266,  EAHN  v.  CENTBAL  SMELTINQ  CO. 
(IX,  1125.)     Miseellaneoua.    Cited  in  Marks  v.  Gates,  2  Alaska,  623, 
holding  grubstake  contract  not  to  be  mining  partnership. 

102  U.  8.  647-650,  26  L.  290,  TBIMBLB  v.  WOODHEAD. 

BjL  1  (IX,  1126).    Bankruptcj— Property  fraudulentlr  trassferred. 

Approved  in  Bush  v.  Export  Storage  Co.,  136  Fed.  021,  bankraptc7 
trustee  cannot  recover  proper^  of  bankrupt  fraudulently  transferred 
where  it  has  passed  into  hands  of  bona  flde  holder  prior  to  adjudication; 
Nortbweatem  etc.  Ins.  Co.  v.  Ejdder,  162  Ind.  391,  TO  N.  E.  492,  66 
Ij.  B.  A.  S9,  where  insolvent  corporation  was  in  baoda  of  receiver  at 
time  liability  on  policy  insuring  managing  stoddiolder  accrued,  insurance 
company  could  not  interplead  beneficiary  and  creditors  of  eorpontion, 
who  asserted  claim  to  proceed^  of  policy;  Moon  Mfg.  Co.  v.  Billings,  4S 
Or.  404,  80  Pac  424,  creditor  having  no  special  lien  on  property  cannot 
maintain  creditor's  bill  to  set  aside  fraudulent  transfer  by  bankrupt. 

102  U.  8.  651-658,  26  L.  291,  BABBETT  v.  HOLMES. 

SyL  1    (IX,  1127).    Following  state  statutory  construction. 

Approved  in  Southern  Pac.  Co.  v.  Western  Pae.  ^.  Co,  144  Fed.  170, 
AtUaouning  title  to  Oakland  waterfront. 
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1015  Notes  on  U.  8.  Beporti.  102  U.  8.  058-707 

102  V.  a.  658-663,  26  L.  250,  WHITE  r.  MINEBS'  NATIONAL  BANE. 

Bj).  2  (IX,  1129).    Parol  to  explain  indoraemant. 

Approved  in  Smith  t.  Bayer,  46  Or.  146,  147,  79  Fac  498,  indorsM 
of  note  for  eolleetion  at,f  me  tbereon  In  own  name. 

102  n.  8.  672.686,  26  L.  271,  HABTMAN  v.  GBEENHOW. 

Sjl.  1   (IX,  1130).    Berieir— Dediion  bf  divided  eonrt 

ated  in  State  v.  Bunapee  Dam  Co.,  72  N.  H.  115,  55  AtL  900,  arguendo. 

Sfl.  2  (IX,  1130).    Bute's  contracts— Beleaae  bj  statute. 

Bee  101  Am.  St.  Bep.  162,  note. 

B7L  3  (IX,  1131).    Seriew  of  denial  of  mandamtis. 

Approved  in  In  re  Epiey,  10  Oisl,  643,  64  Pao.  21,  judgment  granting 
iperemptoiy  mandamna  is  reviewable  on  appeal. 

Sjl.  6  (IX,  1131).    Tai  on  bonds— Coupons. 

Approved  in  State  ez  rel.  LomHiana  Imp.  Co.  v.  Board  of  AMeasora, 
111  La.  996,  993,  3B  Bo.  92,  95,  general  law  directing  taxation  of  all 
propertj,  including  "bonds"  and  "credits,"  does  not  indnde  pnbUe 
credits  of  muuicipalitj  bj  whieb  tax  is  demanded. 

SjL  7  (IX,  1132),    Mandamus— Receipt  of  coupons  for  taxes. 

Approved  in  Woodwortb  v.  Old  Second  Nat  Bank,  144  Mich.  339,  107 
N.-  W.  906,  mandamus  proceedings  are  "civil  actions"  witbin  statute 
providing  for  cbaags  of  venue  in  civil  cases;  State  v.  Chittenden,  1S7 
Wis.  494,  107  N.  W.  608,  independent  proceeding  commenced  \>f  writ 
«f  certiorari  is  action  under  Bev.  St.,  1898,  i  2SB5. 

102  U.  8.  686-691,  26  L.  277,  SHABPB   v.  DOYLB. 
8;1.  1  (IX,  1132),    Bankruptcj — Seizure  of  fraudulent  eonvejance. 
Approved  in  In  re  Knopf,  144  Fed.  253,  bankruptcj  court  after 
petition  in  bankruptcy  may  order  custodian  to  take  poBseEBion  of  prop- 
erty pending  adjudication,  though  in  posBeseion  of  advene  claimant. 

102  U.  S.  691-707,  E6  L.  238,  COUNTY  OP  MOBILE  t.  KIMBALL. 

8yl,  1   (IX,  1133).     Commerce — Nonaction  by  Congress. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Ped.  S93, 
United  States  may  require  alteration  of  bridge  as  obstruction  to  navi- 
gation of  interstate  stream,  though  it  was  built  under  state  authority; 
United  States  Express  Co.  v.  State,  164  Ind.  204,  73  N,  E.  104,  uphold- 
ing Bums'  Ann.  St.  1901,  g  3312a,  requiring  express  companies  to  de- 
liver package  to  peiBona  to  whom  same  is  directed  within  limita  of  cities 
of  certain  population;  dissenting  opinion  in  Northern  Securities  Co.  t. 
United  States,  193  U.  8.  371,  48  L.  714,  24  Sap.  Ct.  436,  majority 
holding  combination  of  stockholders  in  two  competing  interstate  rail- 
roads to  form  stockholding  corporation  which  should  acquire  control 
of  such  railroads  in  exchange  for  ita  own  stock,  Tiolatea  anti-truit 
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SyL  S  (IX,  1135).    Commerce — State  harbor  iinproTements. 

Approved  in  Globe  Elevator  Co.  t.  Andrew,  144  Fed.  STB,  holding 
void  Laws  Wis.  1905,  p.  S7,  as  amended  by  Laws  8p.  Ben.  1005,  p. 
19,  providing  for  inapection  and  grading  of  grain  at  Soperior  and 
prohibiting  sales  under  Uinnesota  grades;  Bart  v.  State,  100  Hd. 
610,  SO  Atl.  462,  npholding  act  of  1904,  reqairing  earriera  to  provide 
separate  ears  for  negroes  and  whites,  as  affecting  intrtatata  passen- 
gers; Kansas  Citj  etc.  E.  B.  Co.  v.  Wiygnl,  82  Miss.  231,  33  So. 
M7,  61  L.  B.  A.  57S,  act  of  Cong.  189S,  prohibiting  creating  obstrue- 
tioD  to  navigable  water  not  expressly  anthorized  by  statute,  does  not 
take  from  railroad  which,  nnder  state  anthoriaation,  has  eonstmcted 
bridge,  implied  power  to  make  repairs;  Hagan  t.  City  of  Kehmond^ 
104  Va.  731,  3  L.  B.  A.  (N.  8.)  1120,  52  8.  E.  398,  nnder  U.  8.  Comp. 
St.  1901,  p.  3540,  anthorizing  Beeretary  of  War  to  remove  obstnie- 
tions  to  navigation,  where  he  fails  so  to  do,  local  anthorities  may 
protect  domestic  commerce  by  keeping  waters  open. 

8yL  4  (IX,  1136).    Connty  river  bonds— Public  use. 

Approved  in  Voris  v.  Pittsburg  Plate  Olaas  Co.,  163  lud.  607,  70 
N.  E.  2S2,  npholdiog  Boras'  Sev.  St.  1894,  g  4290,  taxing  lota  for 
improvements  according  to  frontage  and  assessing  abutting  lots  back 
to  distance  of  one  bnndred  and  fifty  feet;  Dodge  Co.  r.  Saunders 
Co.,  70  Neb.  451,  100  N.  W.  934,  nnder  Comp.  St.  1901,  «.  78,  §  87, 
eonnty  may  be  required  to  contribute  toward  repair  of  bridge  abutting 
in  such  county,  though  it  is  located  mainly  in  another  connty;  Hor- 
ton  V.  City  of  Newport,  27  B.  X  £88,  294,  61  AtL  761,  763,  apholdiag 
act  requiring  payment  of  salaries  of  Newport  poliee  commiiaioneia 
from  city  funds. 

SyL  S  (IX,  113T).    Fnblie  work— Bailing  means. 

Approved  in  Northera  Securities  Co.  v.  United  States,  193  U.  8. 
336,  48  h.  TOO,  24  Sup.  Ct.  436,  combination  of  stockholders  of  tw» 
competing  interstate  railroads  to  form  stoc^olding  corporation  which 
■bonld  acquire  control  of  stock  in  sneh  railroads,  in  exchange  for  its 
own  stock,  violates  anti-trost  act;  St.  Louis  etc  By.  Co.  ▼.  Davis, 
132  Fed.  033,  upholding  assessmsnt  of  railroad  property  by  Arkansas 
railroad  asBeBaors  pursuant  to  Sand,  ft  &.  Dig.,  S§  e464-64T3,  whieb 
provide  time  and  place  for  assessment  and  for  public  hearing. 

8yl.  7  (IX,  1138).  Dismissal  without  prejudice  as  bar. 
Approved  in  Bobinson  v.  American  Car  etc  Co.,  142  Fed.  171,  and 
Bobinsott  T.  American  Car  etc.  Co.,  13S  Fed.  696,  68  0.  0.  A.  331, 
both  applying  rnle  to  suit  for  infringement  of  patent;  Stata  v.  Snn- 
apee  Dam  Co.,  T2  N.  H.  123,  55  AtL  904,  where,  in  suit  to  restrain 
owner  of  dam  from  operating  it  so  as  to  injnre  other  shore  owners, 
injunction  denied,  court  had  jurisdiction  to  ascertain  damages  to 
plaintiff;  Newberry  v.  Bnffin,  102  Ta.  70,  45  S.  £.  T34,  diamiass) 
without  prejudice  ieavea  whole  subject  of  litigation  open  to  suit. 
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1017  Notu  on  U.  6.  BeporU.  102  H,  S.  707-736 

87I.  10  (IX,  1138).    Commerce  ioclQdes  what. 

Approved  in  Howard  t.  Illinoia  etc.  B.  Co.,  148  Fod.  1000,  and 
Brookg  t.  Sonthern  Fae.  Co.,  118  Fed.  991,  botb  holding  void  em- 
ployer's liability  act  of  1906;  dieienting  opinion  in  Northern  Secnr- 
itiee  Co.  t.  UnlUd  States,  193  U.  8.  879,  385,  48  L.  717,  720,  21  Sup. 
Ct.  430,  majority  holding  combination  of  itockboldeTt  in  two  com- 
peting intentate  railroads  to  form  Btockholding  corporation,  which 
■hould  acquire  control  of  ttoek  in  ■neb  railroads  in  exchange  for  iU 
own  atock,  violates  anti-traet  act. 

lOS  V.  B.  707-733,  20  L.  279,  TILGHMAN  ».  PBOCTOE. 

SyL  1  (££,  1139).    Patents— AnticipaUoD. 

Approved  in  American  Bales  Book  Co.  v.  Carter  Crume  Co.,  150 
Fed.  336,  Beck  patent  Vo.  647,934,  for  manifolding  sales  book,  ia 
void  for  anticipation;  Universal  Bmab  Co.  v.  Bonn,  140  Fed.  533, 
Morrison  patent  No.  717,014,  for  method  of  making  brusbes,  is  in- 
fringed by  method  of  Sean  patent  No.  791,510;  National  Enameling 
etc.  Co.  V.  Enameling  Co.,  139  Fed.  653,  constmiog  Clans  patent  No. 
527,361,  for  enameling  metal  ware;  Uanbattan  etc.  Co.  v.  Belies- 
Upton  Co.,  135  Fed.  788,  holding  void  Baker  patent  No.  684,105,  for 
method  of  regulating  electric  circuits;  Chisbolm  v.  Fleming,  133  Fed. 
930,  npholding  Chisholm  patent  No.  481,244,  for  improvement  in 
method  of  hailing  peas. 

8yL  2  (IX,  1140).    Patent  for  process. 

Approved  in  Expanded  Uetal  Co.  v.  Bradford,  186  Ted.  87&,  uphold- 
ing Golding  patent  No.  527,242,  for  process  of  making  open  metal 
work  by  expanding  sheet  metal. 

Syl,  i  (IX,  1141).    Process  patent— Deseriptioa, 

Approved  in  Comptograph  Co.  t.  Universal  etc.  Uach.  Co.,  142  Fed. 
543,  upholding  Feet  patent  No.  028,170,  for  impravemeiit  in  com- 
puting DMchines;  Eastern  Paper  Bag  Co.  v.  Continental  Paper  Bag 
Co.,  142  Fed.  493,  holding  Liddell  patent  No.  558,909,  for  paper-bag 
BkachiiM^  Bot  antieip*ted  bj  dansaea  patent  No.  698,497. 
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cm  UNITED  STATES. 


103  U.  B.  5-11,  20  L.  302,  HALL  i 

Syl.  8  (X,  10).     CommieBioDer  to  aurTej  not  public  ofOcer. 

Approved  In  United  Statea  v.  Sehlierholz,  137  Fed.  621,  Bp«ei*l 
agent  of  Land  Depanmeot  appointed  under  appropriation  act  for 
protection  of  timber,  not  an  "offleer  of  the  United  Statee,"  within 
BsT.  St.,  §  5481,  puniabing  extortion. 

103  U.  8.  11-81,  36  L.  439,  DENNICK  v.  CENTRAL  E.  E.  CO. 

Sjl.  1  (X,  8).    Action  for  wrongful  death  fa  transitory. 

Approved  in  Walker  V.  Globe  ete.  Co.,  140  Fed.  310,  copyright  pro- 
tected bj  common-law  remedies  of  action  for  damages,  though  special 
remedy  provided  bj  statute;  Anglo -American  etc.  Co.  v.  Lombard, 
132  Fed.  750,  68  C.  C.  A.  S9,  canse  of  action  given  hj  lawa  of  Kansas 
to  creditor  of  corporation  which  has  suspended  bnsiness  against  atock- 
holder,  arises  in  Kansas,  not  where  stockholder  reafdea;  Beevea  v. 
Southern  By.  Co.,  ISl  Ga.  665,  49  S.  E.  676,  67  L.  E.  A.  803,  holding 
p.onresident  could  sue  foreign  corporation  in  Oeorgia  for  tort  eom- 
mitted  in  Alabama;  Christianaen  v.  Graver  Tank  Works,  223  IlL 
ISO,  70  N.  E.  101,  holding  in  action  brought  in  Illinois  for  injarj 
caused  by  negligence  in  Iowa,  law  of  latter  stata  detfirminea  liability; 
Illinois  etc.  By.  Co.  t.  Eblin,  114  Ey.  825,  71  S.  W,  921,  holding 
railroad  company  liable  in  civil  action,  for  negligently  failing  to  pro- 
vide feeding  facilities  for  horses,  though  federal  statute  imposed 
a  penalty  therefor;  Bick  v.  Baginaw  Bay  Towing  Co.,  132  Mich. 
240,  102  Am.  St.  Eep.  422,  93  N.  W.  633,  holding  in  action  brought 
in  Michigan  upon  injury  caused  by  negligence  in  Canada,  liability  de- 
termined by  law  of  Canada;  Bergman  v.  Inman,  43  Or.  462,  00  Am. 
St.  Bep.  771,  72  Pac.  1087,  holding  in  action  in  Oregon  for  eonvorsion 
of  logs  taken  in  Washington  and  brought  into  Oregon,  statute  of 
limitations  began  to  run  on  their  removal  from  Oregon;  Dennis  t. 
Atlantic  Coast  Line  E.  B.  Co.,  70  &  C.  258,  106  Am.  8t.  Bep.  746, 
49  8.  E.  870,  applying  North  Carolina  statute  of  limitations  aa  to 
action  for  wrongful  death;  Whitlow  v.  Nashville  etc.  By.  Co.,  114 
Tenn.  350,  84  8.  W.  620,  holding  action  by  administrator  in  Tennessee 
maintainable  for  death  occurring  nnder  wrongful  death  statnte  in 
Alabama;  Morrisette  v.  Canadian  Pacific  By.  Co.,  76  Vt.  272,  66  AtL 
1103,  enforcing  Canadian  law  as  to  contributory  negligence  and 
aaaumption  of  risk  by  servant;  dissenting  opinion  in  Slater  v.  Mex- 
ican National  B.  B.  Co.,  194  U.  8.  134,  48  L.  906,  24  Sup.  Ct.  S81, 
majority  holding  liability  Duder  Uexican  statut*  for  periodical  pay- 
[lOlBj 


sdbvGoOgIc 


1019  Notes  OIL  IT.  B.  Beporta.  103  U.  B.  11-21 

meats  to  widow  and  next  of  kin  not  enforceable  in  Texas,  procedaia 
not  being  adapted  to  en  fore  erne  nt  of  right. 

Distinguished  in  Slater  v.  Mexican  National  B.  B.  Co.,  191  V.  8. 
1E6,  4S  L.  903,  S4  Sup.  Ct.  081,  holding  not  ovlj  obligation  but  sUo 
extent  of  the  lisbllit;  determined  b^  law  wbere  death  occurred; 
Casej  V.  St  Louis  Transit  Co.,  116  Mo.  App.  206,  209,  91  8.  W. 
430,  431,  holding  Missouri  statote  impoaing  liabilit;  of  (S,000  for 
wrongfal  death  cre&ted  a  penalty  and  strictly  eonatmed,  and  action 
for  less  amount  not  maintainable,  orenuling  Marsh  v.  Kansas  City 
«tc.  By.  Co.,  104  Mo.  App.  6S4,  IS  B.  W.  2S6,  balding  sueb  statute 
not  penal  and  allowing  recovery  of  less  unount  than  therein  specified. 

Syl.  t   (Z,  10).     Enforcement  of  foreign  statnte  by  administrator. 

Approved  in  Williams  v.  Camden  etc.  By.  Co.,  138  Fed.  574,  577, 
578,  holding  Eentncky  personal  represeatative  could  sne  there  for 
death  occurring  under  wrongfal  death  statute  in  Ohio,  though  he 
could  bare  sued  in  Ohio;  Stockwell  t.  Boston  A  M.  S.  Co.,  131  Fed. 
154,  holding  eanso  of  action  for  wrongfal  death  occurring  under  stat- 
nte in  New  Hampshire  maintainable  by  personal  representatire  ic 
Vermont,  where  deceased  was  domiciled;  In  re  Estate  of  Coe,  130 
lows,  310,  106  N.  W.  T44,  holding  money  recovered  by  Iowa  admin- 
istrator for  wrongful  death  occnrring  in  Illinois  distributed  according 
to  law  of  Illinois,  and  not  of  former  state  where  deceased  domiciled; 
Boman  v.  Capital  City  Brick  etc.  Co.,  125  Iowa,  590,  101  N.  W. 
440,  lOS  Am.  St  Bep.  323,  48  L.  B.  A.  132,  holding  Iowa  administrator 
could  maintain  action  nnder  wrongful  death  act  in  that  state,  though 
sole  heir  of  deceased  was  a  nonresident  alien;'  Hartley  v.  Hartley, 
71  Kan.  094,  81  Fac.  505,  holding,  where  wrongful  death  act  of  Iowa 
provides  damages  recovered  "shall  be  disposed  of  as  personal  property 
belonging  to  estate  of  deeeased,"  money  recovered  by  Kansas  admin- 
istrator, where  deceased  was  domiciled,  distributed  according  to  laws 
of  Kansas;  Vance  t.  Bailroad  Co.,  138  N,  C.  463,  50  6.  E.  8S1,  hold- 
ing letters  of  administration  Issued  in  North  Carolina  for  purpose 
of  suing  for  wrongful  death  occurring  there,  are  Talid,  though  de- 
eeased resided  elsewhere  and  left  no  property  in  that  state;  Gottlieb 
V.  North  Jersey  St.  By.  Co.,  72  N.  J.  L.  484,  63  Atl.  340,  holding  the 
fund  recovered  not  a  part  of  deceased's  estate,  but  is  a  trust  for 
benefit  of  persons  named  in  the  act;  Bain  v.  Northern  Pacific  By. 
Co.,  120  Wis.  410,  98  N.  W.  243,  holding  action  for  wrongful  death 
occurring  in  Minnesota  eould  be  brought  by  administrator  in  Wis- 
consin. , 

Disttsgoished  in  Sanbo  v.  Union  Fac  Coal  Co.,  180  Fed.  53,  Colo- 
rado admicietTBtor  cannot  maintain  action  for  wrongful  death  based 
«m  Wyoming  stfttata  in  eonits  ot  former  stata. 
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103  U.  &  28-25,  28  L.  360,  PBEWIT  v.  WILSON, 


Approved  in  First  Nat.  Bank  ▼.  Follett,  20  Colo.  App.  380,  80  Pu. 
ISO,  holding  conveyance  to  ous  crsditor  in  BBtisfaction  of  her  claim 
with  intent  to  defraud  others  unnot  be  set  Hide  nnlew  first  creditor 
kn«w  of  frandiileDt  intent. 

Bjrl.  2  (X,  12),    Marriage  is  adequate  consideration. 

Approved  in  Savage  t.  Savage,  141  Fed,  349,  holding  trast  deed 
to  seenM  pajrinent  of  amount  of  alimooj  to  former  wife  for  her  life 
In  consideration  that  she  release  the  lien  of  the  alimon}'  from  other 
propert7  not  affected  bj  later  remarriage. 

103  U,  a.  40-44,  26  L.  317,  BAMBBBGEB  r.  TEBBT. 
Bj\.  4  (Z,  15).  SnbmissioD  not  vacated  hj  amendment. 
Approved  in  Bainnm  ▼.  American  Bridge  Co.,  141  Fed.  ISO,  allow- 
ing amendment  of  complaint  short  time  before  trial  to  state  defendiat 
to  be  a  corporation  of  New  York  instead  of  New  Jersey,  there 
having  been  no  doabt  on  either  eide  aa  to  the  real  parties;  Dunn  t, 
U&70  Uills,  134  Fed.  805,  67  C.  C.  A.  450,  allowing  amendment  of 
compl&int  at  trial  by  substituting  a  tine  copy  of  the  contract  sued 
on  for  an  unsigned  and  inaccurate  one  that  had  been  inserted. 

103  U.  B,  49-62,  26  I*  847,  SPBINQ  CO.  T.  laJOWLTON, 

87L  2  (X,  16).    No  recovery  where  illegal  contract  executed. 

Approved  in  Earriman  v.  Northern  Securities  Co.,  197  U.  8.  2B6, 
49  li,  763,  25  Sup.  Ct.  493,  holding  corporate  stock  illegally  trans- 
ferred to  a  holding  corporation  in  exchange  for  its  stock  cannot  be 
recovered  back;  dissenting  opinion  In  Stewart  v.  Wright,  147  Fed- 
343,  majority  holding  money  lost  by  betting  on  races  fraudulently 
<xed  can  be  recovered. 

Syl.  S  <Z,  16).    No  action  opon  illegal  contract 

Distinguished  in  Camon-McConnell  Co.  v.  McConnell,  140  Fed,  414, 
holding,  where  defendant  had  sold  his  business  agreeing  not  to  en- 
gage in  competing  business,  fact  that  purchase  was  part  of  scheme 
to  secure  monopoly  no  defense  to  action  to  enjoin  defendant  from 
■o  engaging. 

Byl.  4  (X,  16),    Consideration  of  executory  contract  recoverable. 

Approved  in  Knapp  v.  Euapp,  IIS  Ho,  App.  700,  96  S.  W.  301, 
holding  where  intestate  delivered  money  to  another  as  bailee  for  pur- 
pose of  defrauding  creditors,  his  administratrix  could  recover  it; 
Fairbanks,  Morse  &  Co.  v.  City  of  North  Bend,  68  Neb.  666,  94  N.  W. 
640,  holding  money  deposited  on  making  bid  for  mnnieipal  contract 
can  be  recovered  where  bid  illegally  allowed;  Uonahan  v.  Monahan, 
77  Vt.  148,  59  AtL  173,  70  L.  B.  A.  935,  holding  securities  which  plain- 
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tiff  hftd  placed  In  nama  of  his  aon  to  avoid  tasation,  bnt  not  intending 
«D  to  have  them,  aan  be  reeOTered  from  latter  who  obtained  poa- 
Maaion  of  them  aecretly;  UnrsD  t.  Northwestern  ete.  Ini.  Co.,  125 
Wis.  362,  103  H.  W.  1106,  holding  where  insaranee  contract  iUegal 
under  statute  probibiting  diseriminationa,  preminma  paid  thersnnder 
conid  be  recoTcred. 

103  V.  B.  62-66,  26  L.  369,  UTTCHELL  t.  OVEBMAN. 

Byl.  3  (X,  IS).     Conrt  ma;'  make  none  pro  tnne  order. 

Approved  in  Stem  t.  Benoington,  100  Ud.  346,  lOS  Am.  St.  Rep. 
433,  60  At],  18,  holding  conrt  may  order  nune  pro  tone  entry  of 
jadgment,  where  clerk  had  omitted  to  enter  it  when  made;  Oliver  v. 
Love,  104  Mo.  App.  84,  78  S.  W.  338,  where  finding  on  plaintiff's  claim 
set  aside  and  that  on  eonnterelaim  allowed  t«  stand,  interest  alloweJ 
on  eaunteTClaim  from  verdict  on  it. 

Byl.  4  (Z,  IB).    Entry  of  decree  none  pro  tone. 

Approved  it)  Boberts  ▼.  Wessinger,  69  S.  C.  284,  48  B.  E.  248,  decree 
«f  special  jndge  rendered  out  of  eonnty  is  which  he  held  court  after 
term  in  which  ease  marked  "heard"  on  last  day  of  term  referred 
to  day  it  was  marked;  Bnshton  v.  Woodham,  68  6.  C.  114,  46  S.  E. 
944,  applying  rule  where  opinion  annonnced  prior  to  qnaliflcation  of 
officers  of  new  eonnty  and  decree  flled  afterward. 

103  V.  a.  68-71,  26  L.  428,  BTOUT  ▼.  LTB, 

Byl.  4  (X,  20).    Foraeloanre  decree  binds  mortgagor's  aasignee. 

Approved  in  Botheehild  ▼.  Leonhard,  33  Ind.  App.  460,  71  N.  E. 
476,  in  suit  to  reform  deed  exeented  by  defendant  and  to  quiet  plain- 
tiff's title,  right  of  plaintiff  not  affected  by  aubseqnent  conveyance 
by  defendant 

Byl.  S  (X,  20).    Foreclosure  nnaffeoted  by  later  jndgment. 

Approved  in  Seaboard  Air  Une  By.  Co.  v.  Trust  Co.,  125  Oa.  468, 
S4  8.  E,  140,  holding  after  decree  of  foreelonire  and  sale  nnder 
railroad  mortgage,  intervention  not  allowed  which  seeks  to  bring  in 
claim  having  priority  to  mortage  bonds  and  also  ta  set  np  defense 
that  b«nds  issued  withoat  consideration. 

Byl.  B  (X,  21).    Judgment  an  merits  eonelndea  issues. 

Approved  in  Eittel  v.  Trusteee  etc.  Improvement  Fund,  139  Fed. 
9SS,  where  tmeteea  of  swamp  lands  agreed  to  eonvey  to  railroad,  to 
whieb  legislature  made  grant,  when  lands  patented  to  state,  and  on 
foreelosora  in  which  trustees  made  defendants,  they  did  not  contend 
that  title  was  in  United  States,  succeeding  trustees  estopped  in  later 
auit  to  enforce  eertiflcate  to  say  that  title  was  in  United  States; 
Georgia  etc.  Co.  v.  Wright,  132  Fed.  917,  former  judgment  holding 
tax  against  railroad  company  invalid  because  corporate  ehartar  granted 
exemption,  held  bar  as  to  question  of  exemption  ia  later  suit  to  en* 
fores  taxes  for  different  year. 
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103  V.  8.  71-74,  26  L.  305,  UNITED  STATES  t.  HOUGH. 

Sjl.  1  (X,  21).     Charge  partly  erroneonB  praperlj  refuaed. 

Approved  in  Chicago  etc.  By.  Co.  t.  Boddy,  131  Fed.  718,  BS  C.  C 
A.  470,  holding  requsBt  for  inBtraetioD  contsining  two  propositioiM, 
one  of  which  is  nnsound,  properly  refuBed, 

8yl.  B  (X,  2S).    Surety '■  obligation  reetricUd. 

Approved  in  Swift  t.  JoneB,  135  Fed.  439,  holding  gnaiantor  im 
contract  for  employment  of  another  not  liable  where  contract  also 
provided  employee  sboald  give  fidelity  bond,  which  was  not  proeured. 

103  V.  8.  74-79,  26  L.  430,  WALL  t.  COUNTY  OP  MONBOB. 

Syl.  1  (X,  22).    County  warrants  prima  facie  evidence. 

Approved  in  Apache  Co.  t.  Barth,  6  Aris.  23,  S3  Pae.  189,  holding 
la  suit  on  county  warrant  verified  answer  denying  legal  exeeation 
.  of  warrants  does  not  overcome  prima  facie  presumption  of  their 
validity. 

8yl. '2  (X,  22).    Connty  wamnta  transferable,  bnt  not  negotiable. 

Approved  in  Colemao  v.  Boroagh  of  New  Kensington,  140  Fed. 
686,  holding  action  nay  be  bronght  on  voachera  given  for  materials 
fornished  by  borough,  instead  of  on  contract  ander  which  they  were 
furnished;  Fidd  v.  Tillage  of  Highland  Park,  141  Uieh.  71,  104  N.  W. 
3M,  holding  village  warrant  in  hands  of  bona  fide  holder  snbject  to 
defense  that  street  work  for  which  it  was  issned  was  never  completed; 
Crawford  v.  Board  of  Commra.,  8  Okl.  456,  S8  Pae.  618,  where,  after 
claim  allowed  and  warrant  issued,  appeal  taken  on  behalf  of  county 
and  judgment  obtained  declaring  claim  void,  the  judgment  is  binding 
on  transferee  of  wamnt. 

103  U.  8.  8066,  26  L.  31S,  ALLEN  ▼.  LOUISIANA. 

Syl.  3  (X,  24).    When  invalid  part  of  statute  Beverable. 

Approved  in  United  States  v.  Jn  Toy,  198  U.  S.  263,  49  L.  1044, 
2S  Sup.  Ct.  644,  holding  act  making  decision  of  department  final  as  to 
right  of  person  to  enter  country,  applies  as  well  where  be  claims  to 
be  a  citizen  of  this  country  as  to  other  eases;  Cclla  Com.  Co.  t. 
Bohlinger,  147  Fed.  423,  holding  state  statute  allowing  summons 
against  any  foreign  corporation,  whether  doing  business  in  state  or 
not,  to  be  served  on  auditor  of  state,  not  valid  as  to  foreign  cor- 
poration doing  business  in  state;  McDonald  ▼.  Donst,  11  Idaho,  37, 
81  Pae.  68,  holding  legislature  not  having  power  to  abolish  a  coonty 
recognized  by  constitution,  an  act  seeking  to  abolish  such  county 
and  establish  two  new  ones  in  its  place  cannot  be  held  valid  as  to 
ODe  Bew  connty  only. 
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103  V.  B.  80  98,  26  L.  310,  BOOQHEB  ▼.  NEW  YORK  LITE  INS.  CO. 

BjL  2  (X,  26).    Federal  statutes  govern  Bupreme  court  review. 

Approved  in  Francisco  v.  Chicago  ft  A.  B.  Co.,  149  Fed.  359,  federal 
■upreme  court  will  not  review  Donsuit  voluntarily  procured,  even 
though  it  would  have  been  reviewed  hj  state  supreme  court. 

87I.  4  (X,  £6).    Becotd  must  ahow  jur;  waived. 

Approved  in  Anglo- American  etc.  Co.  v.  Lombard,  132  Fed.  740, 
S6  C.  C.  A.  89,  where  supreme  court  reviewed  judgment  rendered  on 
■peeial  findings,  there  being  written  stipulation  waiving  jury. 

67L  S  (Z,  27).     Beferee'a  findings  not  reviewable. 

Approved  in  Swift  v.  Jones,  145  Fed,  493,  holding  in  action  in 
federal  circuit  court  judge  not  authorized  to  order  trial  of  facta  before 
special  master, 

103  V.  8.  99-104,  26  L.  443,  NATIONAL  BANK  ▼.  WHITNET. 

Sjl.  4  (X,  28).    Ultra  vires  loans  binding  on  parties. 

Approved  In  Third  Nat.  Bank  v.  ButTalo  German  Ins.  Co.,  193  U.  8. 
SSS,  48  L.  603,  24  Sup.  Ct.  624,  law  prohibiting  national  banks  from 
making  loan  or  discount  on  security  of  its  own  stock  cannot  b« 
invoked  bj  debtor  in  sneh  loan;  Waterbnr;  v.  UcKinnon,  146  Fed. 
739,  holding  no  defeosfl  in  snit  to  foreclose  mortgage  that  real  owner 
thereof  fraudulently  had  It  executed  to  nonresident  to  avoid  tax- 
ation; Brigham  v.  Feter  Bent  Brigham  Hospital,  134  Fed.  627,  67 
C  C.  A.  303,  government  alone  can  object  to  devise  to  corporation 
In  excess  of  its  legal  capacity  to  hold  propertj;  Tldwell  v.  Cbiricahua 
Cattle  Co.,  5  Aris.  S62,  63  Fae.  195,  eonveyanee  by  settler  on  public 
land  to  corporation  can  be  attacked  on  ground  corporation  could  not 
acquire  public  land  only  by  government  in  direct  proceeding;  Sehoon. 
OTST  V.  Petciua,  126  Iowa,  267,  100  N.  W.  493,  holding  mortgage  notes 
taken  by  president  of  national  bank  in  his  own  name  and  indorsed 
to  bank  belong  to  and  asaeasable  to  bank,  though  without  authority 
to  take  such  security,  and  though  president  thereby  became  indorser 
for  larger  amount  than  law  allowed;  State  v.  American  Book  Co., 
69  Kan.  10,  13,  76  Pae.  414,  415,  1  L.  B.  A.  (N.  8.)  10*1,  holding 
contract  made  with  foreign  corporation  before  it  complied  with  laws 
enabling  it  to  do  business  in  the  state  biadiug  on  both  parties; 
Farmers'  Nat.  Bank  v.  Western  Pa.  Fuel  Co.,  216  Pa.  St.  119,  64  AtL 
37S,  holding,  in  action  by  bank  for  rent,  it  is  not  defense  that  bank 
had  no  authority  to  own  buildings  and  rent  ofBcee. 

103  n.  8.  118-145,  86  L.  S27,  BAILBOAD  ▼.  8CHVTTE. 

SyL  5  (Z,  32).    Contracts  interpreted  according  to  langnage. 

Cited  in  Flaherty  ▼.  Fleming,  68  W.  Va.  671,  62  8.  E.  858,  holding. 
In  eoastming  grant  of  "free  right  of  way  for  alleyway  twelve  feet 
wide,"  owner  of  aervient  tenement  had  no  right  u  construct  fence 
«r  gate  therein. 


sdbvGoOgIc 


108  U.  &  16S-20S         Notw  on  U.  &  Bepaite  1024 

BrL  r  (X,  S3).    Ckm  anthoritr  on  poinU  decided. 

ApptoTed  in  Union  Pu.  B.  B.  Co.  t.  Huon  City  *te.  B.  B.  Co., 
IM  U.  a.  ISO,  50  L.  137,  20  Bnp.  Ct.  19,  opinion  of  eonrt  BUigning 
two  groDDda  for  deeUIon  ii  nntbority  as  to  CBcb;  Clark  t.  Knox,  3S 
Cola.  393,  70  Pae.  37S,  where  two  defetiiM  to  action  paaied  upon  and 
upheld,  though  flrat  alone  wonid  have  decided  esM,  the  aeeond  ia 
m  adjndieat*  between  partiea;  diwenting  opinion  in  Hall  t.  Madiaon, 
128  Wii.  liS,  146,  107  N.  W.  35,  30,  majoritr  Testiieting  anthoritr 
of  former  decieion  to  actual  qneition  decided,  and  holding  atatnto 
allowing  women  to  Toto  at  elections  pertaining  to  aehool  matten 
allowed  them  to  vote  on  question  of  issuing  school  bond*. 

103  n.  B.  1S5-104,  20  Ix  374,  TILLET  v.  COUNTT  OF  COOK. 

87L  1  (Z,  83),    Ofter  mnat  be  accepted  nneonditionallf. 

Approved  in  Four  Oil  Co.  t.  United  Oil  ProdncBra,  145  CaL  025, 
70  Pao.  307,  08  Ii.  B.  A.  220,  where  acceptance  of  offer  impoeed  ea» 
dition  not  stated  in  offer  there  waj  no  contract. 

87!.  S  (Z,  31).    Unreasonable  custom  not  binding. 

Approved  in  McSheny  ▼,  Blanehlield,  08  Kan.  312,  75  Pa&  122, 
not  error  to  reject  evidence  of  custom  in  interpreting  contract,  it 
not  appealing  that  one  contracting  part;  knew  of  it. 

Distingaisbed  in  Lillard  ▼.  Eentnckj  Distilleries  etc.  Co.,  134  Fed. 
182,  07  C.  C.  A.  74,  holding  nnder  written  contract  for  sale  of  dia- 
tiller]^  slops  ai  feed  for  cattle,  evidence  of  coHtom  as  to  nurnnsr  of 
deliver;  admiisibie, 

103  U.  S.  108-205,  26  L.  377,  KILBOUBN  v.  TH0UP80N. 

S7I.  1  (X,  34).    Dne  process  of  law  defined. 

Approved  in  Taylor  v.  Crawford,  72  Ohio  St.  S70,  74  N.  B.  1008, 
09  L.  B.  A.  SOS,  upholding  B5  Ohio  Laws,  p,  155,  g  3,  providing  for 
cleaning  and  repairing  of  public  drains  and  watereonrses. 

8y\.  3  (X,  35),    Can  Congress  pnniih  for  contemptf 

Cited  la  Ex  parte  Parker,  74  8.  C.  470,  95  S.  E.  124,  holding  eom- 
inittee  appointed  b^  legislature  to  investigate  affairs  of  state  dis- 
pensary maj  commit  witness  tor  contempt  in  refusing  to  answer  qnea- 
tions. 

67I.  4  (Z,  35),    Power  of  Congress  to  compel  attendance. 

Approved  in  In  re  Conrades,  112  Uo.  App.  S3,  85  S.  W.  154,  com- 
mittee appointed  by  manieipal  house  of  delegates  to  investigate  viola- 
tions of  license  tax  ordinances  mtty  compel  witnesses  to  attend. 

87I.  5  (X,  80).    Proceeding  of  Congress  withont  jurisdiction  void. 

Approved  in  Ex  parte  Caldwell,  138  Fad.  490,  bouse  of  delegates 
of  West  Virginia  having  no  power  to  carry  on  investigation  could 
■ol  punish  witness  for  not  obeying  snbpoena;  dissenting  opinion  ia 
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In  le  Conrades,  112  Mo.  App.  45,  85  8.  W.  156,  majoritj  holding  in- 
vestigating eommittee  of  municipal  honw  of  delegates  coold  compel 
fritneaseB  to  attend. 

Distingnished  ia  Application  of  BDnkers,  I  Cal.  App.  ST,  81  Pae, 
750,  bolding  member  of  Btate  Senate  committee  for  investigation  of 
«ffaiiB  of  certain  corporation  a  punishable  for  accepting  bribe  for 
vote  in  such  committee.  Senate  bsving  power  to  make  sacb  inveBti- 

S;L  0  (X,  80).    Powen  of  government  departments  ezelusive. 
Approved  in  MeCraj  t.  United  States,  19G  V.  B.  SS,  49  L.  95,  24 
Snp.  Ct.  769,  tax  imposed  on  artificial];  colored  oleomargarine  being 
within  poifer  of  Congresa  cannot  be  declared  invalid  b7  eourta;  State 
v.  Bogera,   71   Ohio   St.   217,   73  N.   E.   462,  holding  act   eonstitnting 
judges  of  conrt  •  eommisaion  to  fix  ealariei  of  eounty  inrvejori  in- 
Cited  In  SUte  V.  Bates,  M  Minn.  115,  104  N.  W.  Til,  hnlding  atatnte 
providing  for  liqnor  licensee  to  be  isaaed  b;  connt;  eommiuioDen, 
«on)posed  in  part  of  judicial  ofSeers  not  anconatitntionaL 
6jL  11  (X,  38).     Arreat  held  talie  imprioonment. 
Approved  In  Stephens  v.  Wilson,  US  E7.  37,  72  B.  W,  339,  holding 
three  justices  of  peace  of  ft  eonntr  conatitnting  minority  of  fiscal 
«onrt  of  count;  guilt;  of  false  imprisonment  in  attempting  to  enforea 
Attendance  of  another  justice  at  meeting. 

103  n.  e.  205-216,  20  L.  614,  BABNEY  v.  LATHAM. 

S;L  1  (X,  38).    Acts  for  removal  to  federal  eonrta. 

Cited  in  Indian  etc.  Coal  Co.  v.  AsheviUe  lea  etc.  Co.,  13S  Fed. 
iM,  where  in  state  court  judgment  for  plaintilt  had  been  affirmed 
as  to  main  eanae  of  action,  but  reversed  as  to  eonntereliim,  ease  not 
famovabla  for  trial  of  eounterelaini. 

Syl.  8  (Z,  38).    When  case  removable  as  to  parties. 

Approved  in  Manofactnrers'  Com.  Co.  v.  Brown  Alaska  Co..  148 
Ped.  310,  where  one  action  brought  on  note  against  maker  and  aev- 
■eral  indorsere,  an;  one  nonresident  defendant  can  remove  canse  of 
action  against  him  to  federal  conrt;  Iowa  etc  Min.  Co.  t.  Bliss,  144 
Fed.  4S7,  in  action  againat  guarant;  compan;  on  fidelit;  bond  which 
aIbo  seeks  to  hold  principal  liable  for  the  embezzlement  covered  b; 
the  bond,  former  coutrovers;  aeparable  and  action  removed;  Cella 
V.  Brown,  144  Fed.  7ST,  affirming  130  Fed.  444,  in  suit  against  non- 
resident for  speeifle  performance  of  contract  for  allotment  of  bonds 
and  secnritiea  in  a  reorganization  scheme,  a  defendant  bank  which 
scted  as  agent  in  making  allotmenta,  though  a  lesident  of  same  state 
as  plaintiff,  not  neceaaar;  part;,  and  removal  granted;  lAicas  v. 
Milliken,  139  Fed.  8B8,  in  salt  for  specific  peif ormanee  of  eontraet 
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for  sale  ot  eorpor&te  stock,  for  damages  for  its  breach,  and  to  enjoift 
defendant  from  Toting  the  stock,  the  corporation  not  necessary  party 
defendant  and  will  not  prevent  federal  jurisdiction;  Boatmen's  Bank. 
V.  Fritzlen,  135  Fed.  662,  6S3,  68  C.  C.  A.  2S8,  in  suit  to  foreclose 
mortgage  and  also  to  avoid  prior  mortgagee  for  fraud,  eontroversis* 
arc  separablB,  and  removal  can  be  based  upon  latter;  Qrool  v.  United 
Elec.  Co.,  132  Fed.  254,  257,  261,  soit  by  New  Jersey  stockholder  U 
corporation  of  that  state  to  enforce  corporate  claim  against  Penn- 
sylvania corporation,  remanded,  Neir  Jersey  corporation  appearing  to  be 
opposed  to  enforcement  and  aligned  with  defendant  in  controverej. 

Syl.  1  (X,  41).    No  definite  rale  as  to  maltifariousness. 

Approved  in  Thomas  v.  Qreat  Northern  By.  Co.,  147  Fed.  86,  error 
in  refusing  to  remand  ease  from  federal  court  not  eared  by  amend- 
ment of  pleading  which  would  give  federal  court  jurisdiction;  Emmona 
▼.  National  etc.  Assn.,  135  Fed.  692,  68  C.  C.  A.  327,  biU  by  stock- 
holder In  and  borrower  of  building  and  loan  corporation  for  account- 
ing with  the  corporation  to  enjoin  sale  of  security  for  the  loan  and 
to  have  receiver  appointed  for  the  corporation  is  multifarious;  United 
Cigarette  etc.  Co.  v.  Wright,  133  Fed.  197,  bill  against  agent  for 
accounting  not  multifarious  because  several  separate  transactions 
growing  out  of  agency  are  Ineluded;  Hosmer  v.  Wyoming  By.  etc. 
Co.,  129  Fed.  888,  65  C.  C.  A.  81,  appellate  conrt  refnsed  to  reverse 
decree  of  lower  court  on  gronnd  of  mnltifarionsness  where  only  preju- 
dice was  in  burdon  of  costs  which  conld  be  remedied  by  modifying 

Byl.  6  (X,  41).    Bemoval  depend!  on  pleadings. 

Approved  in  Helena  etc.  Co.  t.  Spratt,  146  Fed.  314,  where  it  ap- 
pears from  bill  and  answers  in  condemnation  suit  that  legal  title  t« 
land  held  by  nonresident,  but  eqnitable  title  held  by  resident,  removal 
not  allowed;  Laden  ▼.  ICeck,  130  Fed.  879,  06  C.  C.  A.  301,  eaae 
remanded  where  pleading  did  not  show  nonresident  defendanta  to  be 
citizens  of  same  state. 

103  U.  S.  217-221,  20  L.  636,  WILMOT  >.  HTJDGE. 

Syl.  1  (X,  41).    Composition  a  proceeding  in  bankruptcy. 

Approved  in  In  re  Friend,  134  Fed.  779,  67  C.  C.  A.  500,  judgment 
confirming  composition  under  bankmpt  act  of  1898  ia  k  jndgmeat 
granting  discharge  in  bankruptcy  and  reviewable. 

103  n.  S.  222-220,  26  li.  337,  BELFE  ▼.  BUNDLK 

Syl.  3  (X,  43).     Charter  follows  corporation. 

Approved  in  Brown  v.  Equitable  I4.  Assur.  Soc,  148  Fed.  843,  844, 
statute  of  New  York  prohibiting  appointment  of  receiver  for,  or  soil 
for  accounting  against  insurance  company  unlets  attorney  general 
approves  same  is  part  of  charter  of  New  York  insurance  corporation, 
ftnd  binding  on  stiekholders  residing  elsewhere;  Lewi*  «.  Clark,  12f^ 


sdbvGoOgIc 


1087  Notes  on  V.  S.  Beporta.         103  U.  8.  287-B78 

Fed.  574,  04  C.  C.  A.  138,  allowing  r«eeiver  of  eorpoTatioo  appointed 
In  Wisconsin  to  sue  in  federal  court  in  Idaho  on  gronnd  of  eomitj. 

Dislingaished  in  Qreat  Western  Min.  etc.  Co.  v.  Eairifl,  198  U.  B. 
GTS,  49  L.  1169,  25  Snp.  Ct.  770,  receiver  of  corporation  cannot  be 
empowerod  bj  appointing  court  to  mo  in  another  jurisdiction;  Ed- 
wards T.  National  Window  Olass  etc.  Assn.,  139  Fed.  797,  where 
receiver  appointed  b7  federal  eonrt  for  district  of  Hasaachusetts,  bat 
not  shown  to  have  been  vested  with  title  to  property,  not  allowed  to 
sne  in  federal  court  for  district  of  New  Jersey. 

103  TT.  8.  227-237,  26  L.  462,  BLAKE  v.  UNITED  8TATE8. 

8j[.  2  (Z,  44).    Bemoval  incident  of  power  to  appoint. 

Approved  in  Uial  t.  Ellington,  134  N.  C.  IBS,  48  3.  E.  07S,  OS  L.  B. 
A.  697,  one  appointed  superrisor  of  made  for  a  township  for  term 
of  two  year*  haa  no  property  or  contract  right  in  the  ofBce  which 
cannot  be  taken  away  by  legislators;  dissenting  opinion  in  Territory 
V.  Albright,  12  N.  H.  318,  78  Pae.  212,  majority  holding  assessor 
appointed  on  March  S3,  1003,  pumiant  to  Stat.  1903,  p.  BO,  relating  to 
division  of  Bemadillo  county,  not  entitled  to  office. 

8yl.  4  (X,  44).    President's  power  to  snpersede  officer. 

Cited  in  Hartigan  v.  United  States,  196  U.  S.  174,  49  I4.  496,  SS 
Sap.  Ct.  204,  cadet  in  United  States  Military  Academy  not  officer 
in  army  within  meaning  of  statnte  forbidding  President  from  dis- 
missing such  officer  without  eonrt-martiaL 

103  TJ.  8.  239-250,  M  I*  351,  THE  BENETACTOB. 

SyL  1  (X,  45).    Admiralty  mis  66  construed. 

Distinguished  in  The  Sacramento,  131  Fed.  374,  379,  admiralty  rule 
50  applies  to  proceeding  to  limit  liability  where  no  suit  or  libel  for 
recovery  is  pending. 

8yl.  S   (X,  46).    No  limited  liability  after  eatisf action. 

ated  in  The  Pine  Forest,  129  Fed.  70S,  64  C.  C.  A.  228,  holding  lim- 
ited liability  proceeding  taken  after  owners  have  performed  salvage 
■ervices  will  not  affect  principle  that,  being  owners  of  vessel  at  &ult, 
they  cannot  claim  salvage. 

108  U,  8.  261-278,  26  L,  639,  08CANTAN  t.  ABMS  GO. 

SyL  1  (X,  48).    Counsel's  admisdon  dispenses  with  proof. 

Approved  in  SUte  v.  Marx,  78  Conn.  27,  60  AtL  694,  where.  In  trial 
for  murder,  defeudent  admitted  fact  of  murder  and  confined  evidence 
to  proving  he  did  not  do  it;  Miasonri  ete.  TeL  Co.  v.  Vandevort,  07 
Kan.  272,  72  Pac.  772,  testimony  of  opening  statement  of  attorney  on 
former  trial  eoctaining  material  admission  admissible;  Beard  v.  State, 
44  Tex.  Ci.  403,  71  8.  W.  960,  holding  not  error  to  reject  evidence  of 
good  character  where  that  fact  ia  admitted  by  prosecuting  attorney. 
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Syl.  2  (X,  48).    Canrt  may  direct  verdict. 

DiatinguiohBd  in  Bedding  v.  Puget  Sound  Itdd  etc.  Works,  36  Waak 
M4,  78  Pac  309,  holding  error  to  direct  jndgment  for  defandftot  wheia 
opening  itatement  of  plaintiff  falls  short  of  making  ont  a  esse. 

S7I.  3  (X,  49).  Nonsuit  same  as  directing  verdict 
Cited  in  Parks  v.  Soothem  By.  Co.,  143  Fed.  278,  and  Hnntt  v.  Ue- 
Nnmee,  141  Fed.  295,  both  holding  not  error  to  refuse  nonsuit  after 
evidence  in  and  defendant  has  moved  for  direction  of  verdict  for  de- 
fendant, nbieb  motion  has  been  submitted;  Smjthe  v.  Evans,  20ft  IlL 
383,  70  N.  E.  908,  refusing  to  enforce  eontinet  ivliereby  contractor, 
conatmctiug  plant  for  corporation  under  supervision  of  tatter's  en- 
gineer, had  agreed  to  pay  engineer  a  share  of  its  proBts;  Qonn  t. 
Union  K.  B.  Co.,  27  B.  I.  327,  02  AtL  121,  holding  statute  authorizing 
supreme  court  to  direct  judgment  without  further  reference  to  jury 
not  invalid  as  depriving  party  of  due  pioeeaa  of  lair;  dissenting  opinion 
in  McNeiU  v.  Bailioad  Co.,  135  N.  C.  722,  47  S.  E.  779,  67  L.  B.  A. 
S27,  majority  allowing  recovery  against  railroad  company  for  personal 
injuries  received  while  riding  on  a  pass  issued  in  violation  of  law, 

SyL  4  (Z,  49),    Illegality  provfible  under  general  issue. 

Approved  in  Heflion  r.  Daly,  133  Mich.  615;  95  N.  W.  719,  holding 
in  action  on  note  given  for  premium  on  illegal  contract  of  insuranca 
illegality  does  not  have  to  be  pleaded;  McGriffin,  v.  Coyle,  10  OkL  652, 
85  Pac  955,  where  in  action  on  note  it  appears  from  note  itself  and 
from  plaintiffs'  evidence  to  be  against  public  policy,  demurrer  to  «vi- 
dence  should  be  sustained. 

Distinguished  in  Bueker  v.  BoQes,  133  Fed.  862,  67  C.  C.  A.  SO,  holding 
•videnee  that  written  contract  sued  on  was  champertous  not  admissible 
under  general  issue,  contnict  not  appfariog  so  on  its  faes, 

Byl.  G  (X,  60).     Contract  against  public  policy  void. 

Approved  in  Sussman  v.  Porter,  137  Fed,  164,  holding  contract  to 
procure  consent  of  property  owner*  to  construction  of  tioUey  line  and 
also  franchise  to  operato  same  for  oontingent  fee  against  public  policy ; 
Toung  V.  City  of  Mankato,  97  Hinn.  0,  105  N.  W.  970,  3  I..  B.  A.  (N. 
S.)  849,  holding  contract  whereby  board  of  freeholders  appointed  to 
draft  municipal  charter  agreed  to  pay  one  of  its  members  to  fnmiab 
advice  and  prepare  charter  Invalid;  dissenting  opinion  In  Stewart  v. 
Wright,  147  Fed.  339,  majority  holding  one  given  double  cross  in  faka 
footrace  may  recover  money  wagered.    See  97  An.  St.  Bep.  148,  note. 

Distinguished  in  Stewart  v.  Wright,  147  Fed.  335,  one  induced  hr 
eonfidence  men  to  wager  money  on  footraces  under  belief  that  he  waa 
defnnding  other  member*  of  conspiracy  may  recover  money;  Kerr  v. 
American  Pneamatic  Service  Co.,  188  Mass.  29,  73  N.  E.  857,  where 
eon  tract  for  services  in  procuring  government  contracts  for  eenstraetiaa 
of  pneutnatie  tnbea  tor  cSTryiog  mail  held  valid. 
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103  U.  S.  278-280,  U  L.  447,  BONDUBANT  v.  WATSON. 

SjL  1  (Z,  61).    Foim  prescribed  for  writ  of  eiror. 

Approved  in  Long  v.  Fannen'  State  Bank,  147  Fed,  SSI,  boliting 
writ  of  eirot  from  federal  aupreme  court,  in  name  of  President  of 
United  States,  attested  bj  a  jodge  of  dietrict  court,  and  cUik  of  distriek 
court,  irregular,  but  amendable. 

103  U.  S.  293-297,  28  L.  478,  BARBOUB  ».  PEIE8T. 

S7L  1  (X,  93).    Mortgage  of  bankrupt  not  avoidable. 

Approved  in  Des  Moines  Sav.  Bank  *.  Morgan  Jenelrj  Co.,  12S  Towa, 
43S,  B9  N.  W.  123,  aud  SteTeuaon  t.  Uilliken  et«.  Co.,  99  Me.  326,  69 
All.  475,  both  following  rule;  Hardy  v.  Qray,  144  Fed.  925,  926,  holding 
under  facta  that  creditor  receiving  preferenM  had  reasonable  cause  to 
believe  it  made  in  fiaud  of  bankruptcy  act;  Qoldberg  t.  Harlan,  33  Ind. 
App.  479,  67  N.  E.  711,  wbere  insolvent  bad  transferred  entira  stock 
la  surety  on  hi*  note,  tnietee  in  bonkruptcy  conld  me  to  recover  it 
without  previons  notice  to  transferee;  Suffel  v.  McCartney  Nat.  Bank, 
127  Wis.  213,  lOe  N.  W.  839,  holding  trustee  in  bankruptcy  could  not 
recover  preferential  payment  though  creditor  knew  facta  that  would 
eaus«  reaaonably  intelligent  man  to  doubt  debtor's  aolvency, 

103  n.  S.  208-300,  26  L.  C62,  THE  ILLINCIB. 

8yL  1  (X,  GS).    Steamer  prima  fade  liftble  for  collision. 

Approved  in  Brigham  v,  Lueksnbaeh,  140  Fed.  332,  holding  Mhooner 
not  liable  for  collision  becauae  she  held  her  course. 

lOS  U.  a.  301-304,  86  L.  894,  MOTEB  y.  DEWEY. 
SyL  2  (X,  54).  Assignee  alone  can  recover  property. 
Approved  in  Northwestern  etc.  Ins.  Co.  v.  Eidder,  162  Ind.  391,  70  N. 
B.  492,  SS  L.  B.  A.  89,  holding  creditors  of  insolveot  carporatioa  could 
not  assert  right  to  share  in  proceeds  of  money  wrongfully  diverted  front 
corporation,  there  being  a  receiver;  Moore  Mfg.  Co.  v.  Billings,  46  Or. 
404,  80  Pae.  424,  holding  creditor's  bill  to  set  aside  chattel  mortgage 
and  sale  thereunder,  brought  after  adjudication  in  bankruptcy,  does  not 
give  creditor  lien  as  to  such  goods. 

103  D.  S.  304-316,  26  L.  481,  MILES  t.  UNITED  STATES. 

SyL  1  {X,  64).    Joior  challenged  for  religious  belief. 

Cited  in  Cochran  v.  United  States,  147  Fed.  207,  in  criminal  pioseea- 
tione  by  United  States  in  territorial  district  courts  questions  as  to 
right  of  joint  defendant  to  separate  trial  and  as  to  eballeoge  of  jurors 
governed  by  statute  of  territory;  State  v.  Chenowith,  1S3  Ind.  99,  71 
N.  E.  199,  in  trial  tar  involuntary  manslangbter  in  failing  to  proride 
medical  attendance  to  core  child,  the  religions  belief  of  father  that  it 
was  against  teachings  of  Bible  no  defense;  Ex  parte  Murpby,  1  Okl. 
291,  29  Pae.  6G3,  holding  territorial  statute  governs  allowing  of  ball 
pending  appeal  from  district  court  of  territory  in  criminal  case  on 
federal  side  of  neh  court;  Welty  t.  United  States,  14  Okl.  16,  70  Paa 
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123,  procedure  in  criminal  case  being  tried  in  diatriet  conrt  of  temtoT7 
ia  that  prescribed  by  legislature  of  territorjf. 

8;!.  2  (X,  55).     Defandant's  admisaion  proves  first  marriage. 

Approved  in  McSein  v.  State,  120  0&.  176,  47  S.  E.  544,  where  in 
trial  for  bigamy  first  marriage  proved  by  admission  of  defendanti  State 
T.  Still,  68  8.  C  3S,  102  Am.  St  Bep.  657,  46  S.  E;  524,  applying  rule 
U  adultery;  State  v.  Tillingbast,  25  B.  I.  397,  SS  Aa  184,  ftnd  SUte  v. 
NeliOD,  39  Wasb.  320,  81  Pac.  723,  both  allowing  parol  evidence  in 
proof  of  marriage;  dissenting  opinion  in  Iiee  v.  State,  44  Tex.  Cr.  870, 
72  S.  W.  1013,  61  L.  B.  A.  904,  majority  holding  defendant  guilty  of 
rape  eonanmmoted  by  a  sham  marriage. 

Distinguiabed  in  Eoch  t.  People,  219  111.  278,  109  Am.  St.  Bep.  327, 
76  N.  E,  361,  holding  bigamous  wife  competent  witness  againat  one 
charged  with  morder. 

Syl.  3  (X,  55).    "Beasonable  donbt"  not  definable. 
Approved  in  State  v.  Blay,  77  Vt.  60,  58  AtL  795,  holding  omisslen 
of  court  to  explain  term  "reasonable  donbt"  in  criminal  trial  not  error. 

Syl.  5  (X,  56).     Second  wife  witnecs  to  bigamy. 
See  106  Am.  St.  Bep.  769,  note. 

108  TT.  S.  316-326,  86  L.  646,  LAND  CO.  t.  SAtlNDEBa 
Syl.  1  (X,  56).    Uonumenta  control  courses  and  distances. 
Cited  in  Leonard  v.  Smith,  111  La.  1010,  36  So.  102,  where  deed  de- 
•cribes  •  line  as  "np  the  west  bank"  of  a  certain  bay  to  White  Lake, 
and  it  waa  nnceitaio  which  of  two  prongs  of  the  lake  went  by  that 
same,  the  shortest  conrse  to  objective  point  adopted. 

DistiDgoished  in  Secority  lAnd  etc  Co.  *.  Bnma,  193  U.  8.  179, 
48  L>  671,  24  Sup.  Ct.  425,  where,  upon  the  facta,  eoorses  and  diatances 
na  set  forth  in  patent  and  offleial  map  wbicb  abow  meander  line  of  lak* 
bordering  land  allowed  to  control  over  Mtual  bouudaty  of  lake  which 
was  some  distance  away. 

103  V.  a.  327-330,  26  L.  339,  WAED  t.  TODD. 

Syl.  1  (X,  67).    Court  givea  partiee  complete  relief. 

Approved  In  In  re  Blake,  160  Fed.  284, .  holding  where  tmsteo  is 
bankruptcy  and  county  each  claim  money  io  bands  of  bank,  and  on  bill 
by  bank  in  bankruptcy  proceeding  conrt  decides  in  favor  af  eonnty, 
no  error  for  want  of  jurisdiction;  Sonthera  Pac  B,  Co.  ▼.  United  States, 
133  Fed.  657,  66  C.  C.  A.  581,  holding  court  of  equity  haa  jurisdiction 
to  sattle  all  matters  Involved  in  mit  by  United  States  against  railrosid 
company,  its  mortgagee  and  others,  to  adjust  titles  to  land;  In  re  Leedn 
Woolen  Mills,  129  Fed.  926,  holding,  on  petition  by  tniatee  in  bank- 
ruptcy to  recover  goods,  bankrupt^  conrt  had  jnriadietion  to  determin* 
kdvena  elaJnuk 
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103  V.  a  336-339,  20  L.  S63,  BLAKE  t.  UcEIU. 

Sjl.  1  (X,  57).    When  auit  not  removable. 

Appioved  lit  Millei  t.  Clifford,  133  Fed.  884,  67  C.  C.  A.  S3,  holding 
ereditoTs'  enit  against  itoekbolden  of  insolvent  corporation  to  enforce 
etoekholden'-liabilitj,  Recounting  and  pro  rata  pajment  to  eieditoia, 
does  not  preeent  a  Bepaiabls  suit  against  one  atocUialder  of  another 
state  M>  S9  to  give  federal  jurisdietion;  Major  etc.  of  Bavaonah  *. 
Hoist,  132  Fed.  901,  holding  suit  to  enjoin  Diiinieipal  ordinance  brought 
against  Oeorgia  eorporations  lij  seven  eitiieni  of  Georgia  and  one  of 
New  York  not  within  jurisdiction  of  federal  courts. 

Distinguisbed  in  Cella  T.  Brown,  136  Fed.  443,  granting  removal  In 
■ait  for  specific  performance  of  contract,  a  defendant  bank  which  acted 
merel7  as  an  agent  not  being  neceiaarr  party;  Boatmen's  Bank  v, 
Fritzlen,  135  Fed.  063,  08  C.  C.  A.  288,  holding  in  suit  to  foreclose 
mortgage  and  also  to  avoid  prior  mortgage  for  fiand  controversies  are 
separable  and  removal  based  on  latter. 

103  V.  B.  344-351,  26  L.  56&,  WEBBER  t.  TZBQINIA. 

87I.  2  <X,  59).    Patent  laws  cannot  displace  police  power. 

Cited  in  Oian  Lumber  Co.  v.  Union  etc.  Bank,  145  F«d.  84S,  346,  347, 
and  Clark  Co.  t.  Rice,  127  Wis.  460,  106  N.  W.  235,  both  holding  state 
statate  requiring  notea  taken  In  paTment  for  patented  articles  to  be  in 
certain  form  invalid  as  discriminating  against  nonpatented  goods  of 
same  kind;  In  re  Bydow,  4  Aris.  210,  211,  36  Pae.  216,  upholding  stato 
license  on  dealers;  dissenting  opinion  In  Continental  Paper  Bag  Go.  v. 
Eastern  Paper  Bag  Co.,  160  Fed.  7S0,  majaritj  holding  patentee  could 
maintain  suit  to  enjoin  infringement  of  bis  patent  though  he  had  never 
pat  it  to  comoiercial  use. 

87I.  8  (Z,  BO).    Legislation  against  foreign  goods  void. 

Cited  in  In  re  Sydow,  4  Ariz.  210,  86  Pae.  215,  holding  act  Imposing 
license  on  dealers,  "except  In  agricultural  or  horticultural  prodncts  of 
this  territory,  when  vended  bj  the  producer  thereof,"  ia  valid  except 
aa  to  dealen  in  such  products  from  foreign  states,  or  in  products  of 
that  territorj  not  produced  bj  them;  Bacon  t.  Locke,  42  Wash.  217, 
83  Pae.  721,  722,  statute  imposing  license  on  person  nho  peddles  out  or, 
"after  shipment  to  the  state,"  sells  certain  goods,  invalid. 

103  U.  B.  358-369,  26  L.  395,  WOLFF  v.  NEW  OBIiEAN& 
ByL  2  (X,  63).     Impairment  of  contracts  with  state. 
Approved  in  City  of  Ft  Madison  v.  Ft.  Madison  etc.  Co.,  134  Fad. 
216,   67    C.   0.   A.   143,   holding   etatute   providing    for    assessment    at 
twenty-five  per  cent  of  actual  value  invalid  as  affecting  contract  bs- 
tween  city  and  water  company  made  when  assessment  was  for  full  value. 

103  U.  8.  370-400,  26  L.  567,  NEAL  v.  DELAWABE. 

Bjh  1  (X,  64).    Negroes  entitled  to  jury  da^. 

Approved  in  Martin  v.  Texas,  200  U.  B.  319,  SO  L.  498,  26  Snp.  Ct 
188,  whan  motion  to  quaih  indictment  and  puwl  of  petit  Jaroia  ob 
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Sround  ot  diwrinunstioB  against  segroci  denied,  not  being  mpported 
by  vrideiiea. 

9jl.  3   (X,  65}.     BMOgnition  of  fedeikl  MOBtitntioa  piemmed. 
Cited  In  Kentuckj  t.  Powen,  139  Fed.  479,  480,  when  amendment  t» 
f«dera]  conatitutioD  eODflieted  with  exiating  state  stAtatet.' 
BjL  4  (Z,  69).    Bemoml — Ditcrimiiuition  against  negro  jnnra. 
Approved  in  Kentncky  r.  Powen,  201  U.  S.  30,  31,  50  L.  047,  26  Sup. 
Ct.  387,  overraling  13B  Fed.  4S4,  482,  485,  and  holding  under  mo.  641, 
BeT.  8t  (U.  S.  Comp.  St.  1901,  p.  620),  where  defendant  pleula  pardon 
in  bar  which  i*  denied  and  denial  niitaioed  bjr  higheet  itate  eonrt  har- 
ing  juriadietion,  no  right  of  removal  to  federal  eoartt;   New  Jersey  t. 
Corrigan,    139    Fed.    761,    765,    holding    alatDte    relatire    to    qualiSea- 
tion  of  grand  juion  doea  not  give  right  to  removal  under  [  641,  Bev. 
Bt 
SjL  6   {X,  66).    Affidavit  evidence  of  diaerimination. 
Approved  in  Bbsrp  v.  United  States,  138  Fed.  883,  snatainiag  motion  to 
•et  acide  indictment  where  affidavit  showing  noncompliance  with  st»tut« 
in  selection  of  grand  jary  nneontradieted. 

BjL  7  (X,  66).  Official  aeta  within  fourteenth  amendment 
Approved  in  Owenabom  Waterworks  Co,  t.  Oweaaboro,  200  U.  8.  4S, 
SO  Ii.  364,  26  Sup.  Ct.  249,  lefnaing  to  enjoin  monieipal  corporation  from 
diverting  funds  collected  from  tajpSTers  for  apedAe  object,  aa  a  viola- 
tion of  fourteenth  amendment  of  federal  eonatitntion;  Dooglaa  ete.  Gab 
T.  Qrainger,  146  Fed.  417,  holding  violation  of  fourteenth  amendment  of 
fedeiml  constitution  for  state  racing  commission  to  discriminate  arbit- 
rarily in  granting  racing  lieensea;  Oeorgia  B.  B.  etc.  Co.  v.  Wright, 
125  Oa.  603,  54  8.  E.  58,  holding  where  tax  law  valid,  claim  that  it  is 
administered  unequally  must  be  proved  hj  dear  evidence. 

103  U.  B.  412-417,  26  L.  EIS,  LINCOLN  v.  CAMBRIA  IBON  00. 

8;1.  £  {X,  67).    Pleading  validitj  of  municipal  bonda. 

Approved  in  Northwestern  8ar.  Bank  v.  Centreville  Station,  143  Fed. 
S4,  holding  recitals  in  municipal  bonds  showing  valid  issue  make  prima 
facie  case  of  validity- 
103  n.  B.  417-422,  26  L.  401,  WILSON  v.  GAINES. 

8yL  1  (X,  S8).    Exemption  from  taxation  not  aasignable. 

Approved  in  Bochester  ▼.  Bocheater  Rj.  Co.,  182  N.  T.  118,  75  N. 
E.  950,  70  L.  B.  A.  773,  holding  exemption  granted  to  railroad  com- 
panj  from  aaaeasment  for  street  paving  doea  not  paas  to  snccesaor, 

103  U.  B.  426-431,  26  L.  578,  BAILBOAD  CO.  t.  BALDWIN. 

Bjl.  1  (X,  70).    Bailroad  grant  land  pre-emptable  ootil  location. 

Approved  in  Uoon  ▼.  Salt  Lake  Co.,  27  Utah,  44S,  76  Pae.  225, 
eonstming  Act  Cong.  1870,  granting  Utah  Central  Bailroad  right  of 
way  through  poblie  lands  in  Utahj  Eneeland  t.  Eortw,  40  Waab.  367, 
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82  Pae.  611,  1  L.  B.  A.  (N.  &)  74S,  bolding  title  to  tide  land  vithia 
'  limits  of  eoDgTesaional  giant  to  railroad  eompsD;  ae  located  b;  eon- 
■traction  of  road  passed  to  eompanj';  Okanogan  Co.  v.  Choetham,  S7 
Wash.  687,  SO  Pac.  263,  70  L.  B,  A,  1027,  holding  federal  itatnte  grant- 
ing right  of  way  tor  poblie  bigbwayB  witb  provision  for  acceptance 
thereof  by  eonnty  eommisBionen  a  grant  in^praesenii,  located  and  ac- 
cepted by  public  use  of  a  highnay  over  public  land  for  sevMi  year*. 

Syl.  S  (X,  71).     BailToad  grant  effective  immediately. 

Approved  in  Nortbem  Pac.  By.  Co.  t.  Ely,  197  D.  S.  S,  40  L.  640, 
iS  Sup.  Ct.  302,  holding  railroad  company  having  located  its  road 
onder  congressional  grant  of  right  of  way,  has  superior  title  to  snb- 
lequent  settlers  on  any  part  thereof;  Northern  Pac.  By.  Co.  v.  Eaase, 
197  U.  8.  10,  49  L.  642,  25  Bup.  Ct.  305,  holding  grant  of  right  of 
way  to  railroad  company  effective  from  date  of  act;  Oregon  eto.  B. 
B.  Co.  V.  Quigley,  10  Idaho,  782,  783,  SO  Pac.  404,  holding  onder 
grant  of  right  of  way,  railroad  company  had  better  title  than  prior 
settlers,  who  were  mere  occupants;  Churchill  t.  Choctaw  By.  Co.,  4 
Okl.  468,  46  Pac.  SOS,  holding  noder  grant  of  right  of  way  to  rail- 
road company,  latter  bas  better  title  than  settlers  prior  to  location; 
Sage  ▼.  Badniek,  91  Uinn.  331,  100  H.  W.  107,  holding  adverse  pos- 
session began  to  run  against  railroad  on  filing  of  map  of  location; 
dissenting  opinion  in  Sage  v.  Bndnick,  91  Uinn.  328,  08  N.  W.  90, 
majority  holding  adverse  possession  did  not  mo  against  railroad  gran- 
tee of  land  while  the  land  waa  in  litigation  in  Land  Department  be- 
tween two  railroad  companies,  each  claiming  it  nnder  its  grant. 

103  U.  8.  447-460,  26  L.  405,  UNITT  t.  BUBEAGB. 

SyL  1  <Z,  74).    Act  legalising  bonds  a  public  act. 

Approved  in  White  T.  Bracelin,  144  Micb.  835,  337,  107  N.  W.  1056, 
1057,  holding  statute  prohibiting  sale  of  intozleating  liquor  withia 
eertain  distance  of  schools  in  a  certain  county  eonstitntional. 

103  D.  B.  461-470,  26  L.  409,  WICK£  ▼.  OSTBIOC. 

Syl.  8  (,'X,  75).    Contrivance  and  not  idea  patentable. 

Approved  in  Uanhnttan  etc  Co.  v.  Hellos-Upton  Co.,  13S  Fed.  788, 
holding  patent  for  regulating  electric  earrents  void  as  being  merely 
for  operative  theory  and  not  for  contrivance. 

103  n.  8.  471-479,  26  L.  814,  EDWARDS  ▼.  UNITED  8TATE& 
SyL  2  (X,  76).  Besignation  not  effective  until  accepted. 
Distinguiabed  in  State  v.  Popejoy,  165  Ind.  179,  74  N.  E.  995,  hold- 
ing where  county  commissioners  of  several  counties  interested  in  a 
joint  drainage  proceeding  appoint  viewers  to  represent  different  coun- 
ties, their  resignation  may  be  accepted  in  connty  appointing^  thongh 
not  ths  tounty  la  which  jioceeding  eommeneed. 
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103  U.  8.  480^85,  26  L.  621,  THOMPSON  ▼.  UNITED  6TATE& 
S7L  5  <Z,  77).  Mandamoa  not  abated  b^  expiratioo  of  tenn. 
Approved  in  Utter  x.  FrankliD,  7  Ariz,  306,  M  Pac.  420,  holdinf 
mandaioaB  to  compel  loan  commissioners  of  a  territory  to  fund  bonda 
did  not  abate  with  expiration  of  their  term  of  office;  Territory  ▼. 
Afajor  etc.  of  City  of  Socorro,  12  N.  M.  184,  TS  Pac.  2S4,  mandamas 
properly  directed  to  major  and  city  eouneil  to  compsl  tax  levy;  Die- 
fenderfer  v.  8tate,  14  W70.  300,  83  Pac.  592,  where  mnnicipal  officers 
compelled  to  issoe  bonds. 

DistinguUbed  in  State  v.  Board  of  State  CanTasBera,  32  Mont.  17, 
79  Pae.  403,  holding  action  to  compel  state  board  of  canvasaera  to 
reconvene  and  certify  votes  east  for  certain  office  abated  with  ex- 
piration of  term  of  majority  of  board. 

103  0.  &  485404,  26  L.  354,  EEBN  r.  HUIDEKOPEB. 

Syl.  1  (X,  78).    Bemoval  withdraws  state  eoort'a  jurisdiction. 

Approved  in  Bryant  Bros.  Co.  v.  Bobinaon,  149  Fed.  326,  holding 
motion  to  remand  baaed  solely  on  gronnd  that  proeaedinga  for  re- 
moval were  irregnlar  will  be  donied;  Mutual  Life  Ina.  Co.  t.  Lang- 
Icy,  145  Fed.  420,  holding  order  of  state  court  not  neeeaaary  to  i«> 
moval,  and  enjoining  fnrthei  proceedings  therein, 

Syl.  2  (X,  70).    Bemoval  transfers  whole  subject  matter. 

Approved  in  Hatcher  t.  Hendrio  etc.  Co.,  133  Fed.  269,  68  C.  C.  A. 
19,  holding  lien  obtained  by  attachment  in  suit  in  state  court  sb- 
fDrceable  after  removal  as  if  obtained  in  federal  court. 

Syl,  4  (X,  79).    State  court's  subsequent  proceedings  Totd. 

Approved  in  Madisonville  Traction  Co.  ▼.  Bt.  Bernard  Min.  Co,, 
196  U.  S.  245,  49  L,  464,  25  Sup.  CL  251,  where,  after  condemna- 
tion proceeding  between  corporations  of  diHeient  states  removed  t« 
federal  conrt,  plaintiff  enjoined  from  further  proceedings  in  stata 
court;  Knight  v.  Shelton,  134  Fed.  440,  holding  federal  court  may 
pau  open  question  whether  amendment  to  state  eonstitntion  hai  been 
legally  adopted  if  it  arises  in  case  properly  before  it;  8L  Bernard 
Min.  Co.  v.  MadiBonville  etc.  Co.,  130  Fed.  795,  holding  after  ease  re- 
moved from  state  to  federal  court,  latter  court  may  enjoin  further 
proceedings  in  state  court. 

Diatingnished  in  Stevensons  v,  niinoia  eta.  B.  B.  Co.,  117  Ky.  S59, 
79  B.  W,  767,  holding  action  removed  to  federal  eonrt  could  than 
be  dismiaacd  without  prejadiee  to  future  action  in  state  court. 

103  U.  S.  404-498,  26  Ii.  497,  DIXTZBCH  t,  UUiUEKOPEB. 
SyL  1  (X,  80).    State  court  enjoined  after  removaL 
Approved  in  Gunter  t.  Atlantie  etc.  B.  B.  Co,,  200  U.  B.  292,  50  t>. 
487,  26  Sup,  Ct.  252,  where,  after  federal  eourt  had   enjoined   col- 
lection of  certain  taxes,  it  enjoined  later  action  in  state  conrt  for 
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tlrjir  collection;  Birerdale  Cotton  Mills  r.  AlabsiUB  etc.  Afg.  Co., 
les  n.  S.  106,  49  L.  1015,  25  Sap.  Ct.  629,  holding  after  forceltnure 
decree  and  aala  in  federal  court,  init  in  itate  coart  attacking  title 
«f  parcbnsera  at  sale  on  ground  federal  court  had  no  jariadictioD  will 
be  enjoined;  Uadiaonville  Traction  Co.  t.  St.  Bernard  Min.  Co.,  196 
V.  a.  245,  49  L.  464,  25  Sup.  Ct.  251,  where,  after  condemnation  pro- 
«eeding  removed  to  federal  court,  plaintifl  enjoined  from  further  pro- 
ceeding in  state  eonrt;  Julian  v.  Central  Trugt  Co.,  193  U.  S.  112,  4S 
L.  639,  24  SniJ.  Ct.  399,  holding,  after  property  Bold  on  decree  of 
foreclosure  in  federal  court,  that  eonrt  will  enjoin  sale  to  satisfy 
Judgment  in  state  court  against  mortgagor;  St.  Loais  Min.  etc.  Co. 
y.  Montana  Uin.  Co.,  148  Fed.  455,  Mutual  Life  Ins.  Co.  t,  Lang- 
lej,  145  Fed.  422,  and  St.  Bernard  Min.  Co.  v.  Madiaonville  etc.  Co., 
130  Fed.  795,  all  holding  on  removal  of  ease  to  federal  court  plain- 
tifF  will  be  enjoined  from  further  proee«ditiga  in  state  eonrt;  Lehman 
■V.  Qraham,  135  Fed.  iZ,  6T  C.  C.  A.  S13,  holding  lec.  720  of  Bevised 
Statutes  (U.  6.  Comp.  St.  1901,  p.  681),  does  not  prevent  federal 
«onrt  having  jurisdiction  to  determine  suit  from  enjoining  subseqaent 
proceedings  thereon  in  state  court;  Hatcher  t,  Hendrie  etc,  Co.,  133 
Fed.  870,  68  C.  C.  A.  19,  holding  where  action  removed  to  federal 
court  after  attaehment  lieu  obtained,  later  suit  to  enforce  that  lien 
is  ancillary. and  may  be  brought  is  federal  eonrt  without  regard  to 
parties;  In  re  Uertens,  131  Fed.  CIS,  where  federal  eonrt  in  which 
banhmptey  proceeding  pending  enjoined  anit  in  state  eonrt  against 


103  U.  S.  496-S19,  86  L.  498,  COUNTT  OF  MOBOAK  v.  ALLEN. 

Syl.  1  (Z,  SI).     Capital  stoeli  trust  fnnd  for  creditors. 

Approved  in  In  re  Bemington  etc.  Motor  Co.,  139  Fed.  770,  allow- 
ing assessment  on  all  shares  of  bankrupt  corporation  iMoed  for  less 
than  par  value. 

103  V.  8.  618-520,  U  h.  486,  aBEEH  v.  FISE. 

Syl.  1  (X,  83).    Partition  decree  not  final  deere«. 

Approved  in  Camp  Phosphate  Co.  v,  Anderson,  48  Fla.  S3S,  830,  HI 
Am.  fit.  Bep.  SO,  81,  37  So.  725,  726,  holding  decree  based  on  report 
of  commissioners  appointed  to  partition  land  that  partition  could  not 
be  made,  ordering  r  sale  by  commissioners  ia  final  and  appealable. 

103  V.  8.  623-SlO,  80  L.  S40,  TIPTON  T.  LOCOUOTITE  WOBEB. 

SyL  2  (Z,  S4).    Connty  estopped  to  deny  bond  validity. 

Diatingoishad  !■  Jones  v.  Missouri  etc.  Blee.  Co.,  144  Fed.  776, 
holding  where  two  corporations  have  consolidated  according  to  atat- 
Dte,  minority  stockholder  in  one,  who  ia  injured  by  eonsolidatlon  may 
maintain  bill  to  set  aside  eonsolidatlon  agreement,  overruling  aamo 
■ase,  135  Fed.  157,  where  such  snlt  not  aUowed. 
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103  U.  B;  540-541,  26  L.  313,  THE  BICHMOND. 

S7I.  1  (X,  85).     On  appeal,  findings  preanmed  light. 

Approved  in  The  Iroquois,  194  U.  S.  247,  48  L.  060,  24  Sup.  Ct 
840,  where  holding  of  two  lower  courts  tbnt  it  was  dntf  of  captain 
of  veisel  to  stop  at  a  port  to  afford  medical  atteodance  to  injured 
aailor  not  diatnrbed  hj  appellate  conit;  Last  Chance  Min.  Co.  v.  Bun- 
ker Hill  etc.  Co.,  131  Fed.  S86,  60  C.  C.  A.  2S9,  rcfnsing  to  disturb 
flndinga  of  master  npon  eonflicting  teatimon^  approved  by  court. 

103  U.  S.  S44-540,  Se  L.  43Q,  HOBTffWESTEBN  INS.  CO.  t.  NEL- 
SON. 

B7L  1  (X,  85).    Clear  evidenca  required  to  impeach  dead. 

Approved  in  McQuigau  t.  Qaioes,  71  Ark.  618,  77  8.  W.  93,  apply- 
ing mle  in  suit  to  reform  dead  for  mistake;  Western  Loan  etc.  Co. 
T.  Waiaman,  32  Wash.  6*8,  78  Pae.  704,  holding  notary's  certiBcate 
of  acknowledgment  on  mortgage  not  overcome  by  testimony  of  mort- 
gagors that  one  of  them  did  not  appear  before  him, 

103  U.  B.  654-558,  26  L.  488,  SUPEBVISOBS  v.  KENNICOTT. 

SyL  1  (Z,  86).    Stipulated  snbmission  a  waiver  of  jury. 

Approved  in  Anglo- American  etc.  Co.  v.  Lombard,  132  Fed.  T40, 
68  C.  C.  A.  89,  holding  stipulation  entitled  in  several  cases  that  one 
finding  should  be  signed  and  filed  for  all,  and  stipnlation  in  soma  of 
them  waiving  jury,  ■  sufficient  waiver  of  jury  in  others. 

Syl.  8  (Z,  86).    Agreed  facts  present  questions  of  law. 

Approved  in  Anderson  v.  Messlnger,  146  Fed.  930,  holding  jndgment 
reciting  that  court  "does  find  the  Issues  of  the  cause  with  the  de- 
fendant," means  issaes  of  law  only;  Ammons  t.  Brunswick  etc.  Co., 
141  Fed.  574,  holding  judgment  supported  by  agreed  statement  of 
facts;  Hulitt  ▼.  Ohio  Val.  Nat.  Bank,  137  Fed.  485,  69  C.  C.  A.  609, 
holding  court  limited  to  facts  stated  in  an  agreed  statement  and  a 
finding  of  court,  in  nich  case  of  no  effect. 

103  V.  S.  562-674,  26  L.  411,  HABTEB  t.  KIEBNOCHAN. 

Bfl.  2  (X,  87).     Bemoval — Beal  eontrcversy  alone  considered. 

Approved  in  Lucas  v.  Uilliken,  13&  Fed.  828,  holding  in  suit  for 
specific  performauce  of  contract  for  sale  of  corporate  stock  for  dam- 
ages for  its  breach,  and  to  enjoin  defendant  from  voting  stock,  the 
corporation  not  necessary  party;  Boatmen's  Bank  v.  Fritzlen,  135  Fed. 
658,  68  C.  C.  A.  288,  holding  suit  by  second  mortgagee  to  have  first 
mortgage  declared  void  and  to  foreclose  his  mortgage  contains  separa- 
ble controversy  between  first  mortgagee  on  one  aide  and  other  parties 
on  other,  and  removable. 

87L  4  (X,  88).    Unnicipal  bonds  irregularly  issued  valid. 

Cited  in  Jones  v.  Missouri  etc.  Elee.  Co.,  144  Fed.  775,  holding 
where  two  corporations  have  consolidated,  injured  minority  stoek* 
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holder  in  one  m*j  mninuun  bill  to  rat  asida  eoDsolidatioa  Kgraement, 
OTeimling  same  ease,  135  Fed.  157,  wliera  meb  anit  not  allowed. 

103  U.  a.  580-591,  26  L.  492,  JABBOLT  t.  HOBEBLY. 

Syh  8  (Z,  00).    Uunieipal  credit  for  railroads  forbidden. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Cr.  3S0,  81  a  W.  970, 
Iiolding  citj  charter  anthoriziDg  goremor  to  appoint  board  of  tbree 
eommiaaiona  to  have  control  of  all  departmenta  of  city  government 
oneonBtitntionaL 

103  n.  S.  507,  60S,  26  L.  525,  SWAN  v.  ABTHUB. 

87L  1  (X,  91).     Tariff  aet  given  ordinlU7  meaning. 

Approved  in  United  States  v.  Hoe  ft  Co.,  147  Fed.  203,  bolding 
moldere'  pnttema  for  making  sand  molds  within  provision  of  tariff 
net  of  1897  admitting  free  "patterns  for  machinerjr," 

103  TJ.  a  699.606,  26  L.  550,  KENNEDY  T.  INDIANAPOUS. 

S7L  1  (X,  91).     Eminent  domain— When  title  passes. 

Approved  in  ZimmenaaD  v.  Kansas  Cit^  etc.  B.  Co.,  144  Fed.  625, 
holding  where  owner  of  land  taken  by  railroad  company  without 
legal  proceedings  waived  trespass  and  sned  for  value  of  property, 
pnjment  of  his  judgment  condition  precedent  to  title  vesting  in  com- 
pnny. 

103  U.  S.  e06-6]3,  26  L.  507,  BABBITT  v.  CLABK. 

8yL  2  (X,  OS).    No  removal  afUr  trial  term. 

Approved  in  State  v.  District  Court,  32  Mont.  41,  70  Pac.  647, 
bolding  submission  of  motion  for  judginent  on  pleadings  a  "trial" 
within  statute  allowing  plaintiff  to  dismiss  action  before  trial. 

103  TJ.  8.  613-637,  26  L.  C85,  HOYT  v.  SPBAOnE. 

87I.  S  (Z,  03).    Partner's  death — Subsequent  creditors'  rights. 

Distinguiahed  In  Anglo-American  etc  Co.  v.  Lombard,  132  Fed. 
747,  68  C.  C.  A.  89,  holding  where  Kansas  corporation  transferred 
all  its  property  to  Missonri  corporation,  latter  assuming  its  debts, 
creditors  of  former  by  accepting  beneflta  of  transfer  not  estopped  to 
assert  stockholder's  liability  under  laws  of  Kansas. 

Syl.  3  (X,  04).    State  laws  not  exterritorial. 

Approved  in  In  re  Culp,  2  Cal.  App.  83,  S3  Pac.  05,  holding  where 
decree  of  divorce  awarded  custody  of  child  to  mother,  latter  not 
affected  by  modification  of  decree  after  she  had  moved  with  child  to 
another  state. 

Syl.  4  (X,  04}.    Qoardian's  authority  confined  to  state. 

Approved  in  In  le  Chace.  26  B.  I.  360,  58  Atl.  082,  69  L.  B.  A.  403, 
holding  under  atatnte  in  Bhode  Island  forbidding  marriage  of  ward 
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riage   contraetad   in   U&aBaehiuett* 

103  TJ.  S.  651-859,  M  L.  509,  WABDELL  v.  BAILBOAD  CO. 

Bj\.  1  (X,  90).    Directors  c&nmot  misDie  corporate  contraeta. 

Cited  in  IfeConrt  v.  Singera-Bigg«r,  145  Fed.  107,  holdiog  whare 
director  organized  new  corporation  and  obtained  renewal  of  lease*  in 
its  name,  new  company  held  leases  in  trust  for  old  company;  Buma 
V.  Cooper,  140  Fed.  277,  holding  sate  of  real  property  by  guardian 
invalid,  pnrehaser  having  immediately  thereafter  conveyed  to  guard* 
ian;  Pacific  Vinegar  etc.  Wks.  t.  Smith,  145  C&l.  302,  104  Am.  HU 
Bep.  42,  78  Pac  552,  holding  corporate  president  having  purchased 
note  of  corporation  and  caused  its  indorsement  to  be  pnt  on  them 
could  not  sue  on  indorsement;  Young  v.  City  of  Uankato,  97  Minn. 
S,  105  N.  W.  070,  3  L.  B.  A.  (N.  &)  S4»,  holding  board  of  free  hold- 
ers appointed  to  draft  charter  cannot  employ  one  of  its  members; 
Barnes  v.  Lynch,  9  Okl.  186,  69  Foe.  1007,  holding  deeds  ezeented  in 
name  of  corporation  under  agreement  whereby  officers  had  agreed 
to  divide  property  between  them  invalid  as  against  stoekholdeia. 
See  97  Am.  St.  Bep.  41,  note. 

Distinguished  in  In  re  Castle  Braid  Co.,  14S  Fed.  230,  allowing 
claim  against  insolvent  corporation  based  oh  contract  between  cor- 
poration and  one  of  its  officers,  there  being  no  evidence  ftf  fraud  or 
detriment  to  corporation. 

8yl.  2  (X,  07).    Directors'  obligation  toward  stockholder*. 

Approved  in  Altalla  Iron  Ore  Co.  v.  Virginia  etc.  Coke  Co.,  lit 
Tenn.  635,  77  S.  W.  775,  allowing  contract  made  by  managing  offi- 
cers with  new  corporation,  formed  tor  pnrpose  to  be  repudiated  by- 
old  corporation. 

103  U.  S.  699-703,  26  L.  599,  THE  CIVILTIC  AND  BESTLGSS. 

Syl.  2  (X,  103).    Tug  and  tow  liable  for  collision. 

Distinguished  in  The  Degams,  ISO  Fed.  324,  holding  where  mov- 
ing vessel  collides  with  one  moored,  former  presumed  at  fault,  and 
defense  that  she  was  under  control  of  tog  must  be  both  pleaded  and 
proved,  overruling  same  ease,  140  Fed.  755,  where  vessel  in  toir 
held  not  liable  for  collision,  she  being  under  control  of  tug  and  no 
negligence  appearing  on  her  part;  In  re  Walsh,  136  Fed.  S59,  6A 
C.  C.  A.  267,  holding  tug  lashed  to  side  of  vessel,  merely  supplying 
motive  power  and  under  command  of  pilot  of  vessel,  not  liable  for 
collision. 
103  V.  3.  710,  711,  26  L.  467,  THE  CONNECTICUT. 

Syl.  2  (X,  105).    Tug  and  tow  liable  for  collision. 

Distinguished  in  In  re  Walsh,  136  Fed.  5S9,  69  C.  C.  A.  267.  hold- 
ing tug  lashed  to  side  of  vessel  and  under  eonunand  of  veseel'a  pilot 
not  liable. 
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103  U.  B.  7U1720,  26  L.  602,  PENNIMAN'S  CASE. 

S7I.  2  (X,  106).    Act  sboliBhing  impriaonmeiit  for  debt  valid. 

Approved  in  Miners  etc.  Bank  t.  Bnjder,  100  Md.  65,  lOS  Am.  St. 
Bep.  390,  59  Atl.  70S,  68  L.  B.  A.  312,  holding  statute  affecUng 
stockholders'  liabilitf  valid  as  to  corporate  debts  contracted  before 
Its  enactment. 

103  U.  8.  732-735,  26  L.  468,  NATIONAL  BANK  v.  KIMBALIi. 

S7I.  1  (X,  107).    Tax  not  enjoined  without  tender. 

Approved  in  Coats  v.  Cornell,  147  Cal.  563,  109  Am.  St.  Bep.  168, 
82  Pac.  195,  refnaing  to  enjoin  ezecntian  of  tax  deed  on  ground 
property  misdeseiibed  in  asieiHrnent,  where  no  oEFer  made  to  pay 
tax;  DoQglas  v.  Citjr  of  Fargo,  13  N.  D.  481,  101  N.  W.  024,  refusing 
to  set  aside  tax  sale  and  eancel  subsequent  asaetaments,  it  appearing 
part  at  least  of  tax  was  valid  and  no  tender  nude;  Halff  A  Bros. 
V.  Green,  10  Okl.  339,  62  E^c.  817,  LasaBter  *  Noble  v.  Oreen,  10  Okl. 
337,  62  Pac  816,  and  Collins  A  Wallace  v.  Green,  10  Okl.  250,  62 
Pac.  815,  all  holding  collection  of  invalid  portion  of  tax  will  not  be 
enjoined  where  valid  portion  not  tendered. 

^I.  S  (X,  197).    Tax  nneqnall;  levied  not  enjoined. 

Approved  in  Humbird  Lumber  Co.  ▼.  Thompson,  II  Idaho,  628,  83 
Pac.  946,  refusing  to  enjoin  sale  of  land  tat  taxes,  on  ground  that 
assessment  was  too  high. 

Distinguished  in  dissenting  opinion  in  San  Francisca  Nat.  Bank  V. 
Dodge,  197  U.  8.  113,  49  L.  688,  25  Sup.  Ct.  384,  majoritj  refusing 
to  enjoin  collection  of  tax  on  sharea  of  stock  of  national  bank,  on 
ground  stock  in  state  banks  not  so  taxed. 

103  U.  8.  736,  737,  26  L.  456,  HTJMPHBEY  v.  BAKEB. 

87I.  1  (X,  108).     Decree  upon  remittitur  not  appealable. 

Approved  in  Taylor  v.  Colorado  Iron  Works,  33  Colo.  185,  80  Pac. 
130,  holding  supreme  conrt  will  not  review  on  writ  of  error  judg- 
ment entered  in  trial  court  according  to  directions  of  court  of  ap- 
peals; Willis  V,  Felton,  119  Ga.  636,  46  8.  E.  858,  refusing  to  com- 
pel trial  judge  to  certify  to  bill  of  exceptions  to  judgment  entered 
in  compliance  with  directions  of  appellate  court, 

103  V.  B.  739-744,  26  L.  436,  GEINNELL  v.  RAILBOAD  CO. 

Syl.  3  (Z,  110).    Bailroad  grant  passes  upon  location. 

Distinguished  in  Humbird  v.  Avery,  IBS  U.  B.  508,  49  L.  299,  25 
Sup.  Ct.  123,  and  Sjoli  v.  Dreschel,  ISS  U.  8.  506,  50  L.  312,  note,  26 
Sup.  Ct.  154,  both  holding  title  to  land  witbin  indemnity  limits  did 
not  pass  until  selections  approved  by  Secretary  of  Interior. 
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103  U.  8.  754-7M,  H  L  822,  THE  CONNEMABA. 

S^'L  1   (X,  111).    D»eie«  allowiiig  nUva^  eUimi  appMlftblo. 

Approved  in  MeDuiel  v.  Tnj'lar,  IH  U.  B.  430,  49  L.  S40,  25 
Sop.  Ct.  369,  holding,  in  nit  npon  Mreral  eUima  againat  adminiS' 
trktOT  of  mUM,  amoant  ia  eontroTonj  fi  aggregate  of  elainu. 

103  U.  8.  761-766,  26  L.  4SB,  HINCKLGT  t.  MOSTON. 

Bj'L  1  (X,  113).    Proceedinga  aftor  temittitnr  appealable. 

ApproTed  in  MeCoart  ▼.  Singera-Bigger,  150  Fed.  104,  allowltig 
appeal  from  judgment  entered  in  trial  court  in  necordanee  with  di- 
rection! of  appellate  eoort,  bnt  whieh  had  been  modified  by  new  ia- 
aues,  determined  in  trial  eonrt.     Bee  98  Am.  Bt,  Bop,  005,  note. 

103  U.  a.  766-769,  26  L.  607,  CLABK  t.  KILLIAN. 

87L  S  (X,  114).    Bill  of  review  to  eorreet  decree. 

Approved  in  Jorgenaen  t.  Tonng,  136  Fed.  3S1,  60  C.  C.  A.  222, 
dismiuing  bill  of  review  filed  after  time  for  appeal  tfom  judgment 
•ought  to  bo  reviewed  had  expired. 

103  U.  a.  783-786,  26  L.  450,  NATIONAL  BANE  t.  IN8UBANCE 
CO. 
BjL  1  (X,  115).    Agent 'a  overdraft— Principal  not  liabloL 
Approved  is  ndelity  etc.  Co.  r.  Fidelitj  Trust  Co.,  143  Fed.  160, 
holding  inniranee  eoeiety  could  not  foUow  ma  trust  fund  monej  whieb 
itt  defaulting  treaanroi  bad  depoaited  In  bank  in  hia  own  name, 

103  V.  8.  792-704,  26  L.  460,  COOK  v.  LILLO. 

B7I.  S  (X,  116).    Uaarr  reeUimable  only  within  year. 

Approved  In  Gunby  v.  Armstrong,  133  Fed.  434,  60  C.  C.  A.  B27, 
holding  defendant  eould  not  get  ofl  claim  for  naurioua  interest  paid 
after  one  year  from  payment. 

103  U.  B.  794-797,  26  L.  461,  EX  PABTB  BAILWAT  Ca 
8yl.  1  (X,  117).    Errors  not  corrected  by  mandamus. 
Approved  in  State  v.  District  Court,  13  N.  D.  819,  100  N.  W.  B49, 

refusing  mandamas  to  compel  trial  court  to  hear  and  determine  on 

merits  a  ease  it  has  dismissed. 

103  U.  8.  797-700,  26  L.  420,  CROUCH  v.  BOEMEB. 

Byl.  X  (X,  118).    Change  of  materials  not  patentable. 

Approved  in  Bloan  Filter  Co.  v.  Portland  Qpld  Min.  Co.,  139  Fed. 
16,  holding  patent  (or  barrel  filter  for  filtering  metal  solntions  void. 
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103  V.  a  806-820,  SO  L.  612,  THOMPSON  v.  PBBSINE. 

S7I.  3  (X,  120).     Federal  courts— Talldity  of  mviiieip&l  boDd«. 

Approved  in  Board  of  Commrs.  v.  Tollman,  14S  Fed.  763,  holding 
federal  court  not  bound  hj  decision  of  itate  eonrt  rendered  after 
bonds  purchased,  eonHtming  section  of  State  eonstitutloB  claimed  to 
bf  violated  bj  atatnte  authoriEing  iasDa, 


CIV  TnOTED  STATES. 

104  n.  a  5-18,  26  J4.  643,  BAI/TIHOBE  ft  OHIO  B.  B.  CO.  T.  KOONTZ. 

S7I.   1   {X,  123).    Jnriadietion — Suit  against  foreign  eorpoTation. 

Approved  in  Kibbler  T.  Bt  Lonis  etc.  B.  Co.,  147  Fed.  881,  foreign 
«orpoTBtion,  wbich  ondei  state  laws  can  be  sued  in  itatc  courts  onl; 
in  connties  in  which  it  does  business,  ii  not  snable  in  federal  court 
in  state  unless  it  does  bnsioesi  in  one  of  counties  in  district;  Tecii- 
lory  V.  Baker,  12  K.  U.  459,  78  Pae.  62S,  deufing  mandamaa  to  com- 
pel judge  to  take  jurisdiction  of  suit  against  foreign  eoiporatton  on 
•errice  on  its  president  while  traveling  through  state. 

87I.  2  (Z,  124).    Jurisdiction  not  dependent  on  eitiwnshlp. 

Approved  in  Pyiwn  v.  Buohs,  120  Oa.  1063,  48  B.  E.  43S,  partner- 
■hip  is  suablb  in  anj  eonnty  In  which  one  of  partners  has  residence 
regardless  of  his  citizenship. 

Sfl.  8  (X,  125).    WroDgfol  denial  of  removal. 

Approved  in  Texarkana  Telephone  Co.  v.  Bridges,  79  Ark.  120,  S6 
8.  W.  S42,  filing  of  answer  after  denial  of  removal  is  not  waiver  of 
right  to  insist  on  removal. 

S7I.  fl  (X,  125).    Bemoval — ^When  state  Jurisdiction  ends. 

Approved  in  MadisonviUe  Traction  Co.  v.  St.  Bernard  Uin.  Co., 
100  U.  8.  245,  49  L.  464,  25  8np.  Gt.  251,  npholding  removal  of  pro- 
ceeding for  taking  land  by  eminent  domain  onder  Kentnckf  statute; 
ICntoml  Xiife  Ins.  Co.  v.  Langley,  145  Fed.  421,  where  proper  removal 
petition  SDd  bond  Ued  in  time  with  state  court's  clerk  and  certified 
«op7  of  record  filed  in  federal  court,  latter  court  acquires  jurisdic- 
tion without  state  court's  order  of  transference;  Boatmen's  Bank  ▼. 
Fritzlen,  135  Fed.  653,  68  C.  C.  A.  288,  npholding  seizore  on  replevin 
in  federal  eonrt  where  state  suit  eonceming  same  property  removed 
to  federal  court 

104  n.  S.  18-24,  26  L.  635,  SHANKS  t.  KLEIN. 

Byl.  1  (Z,  128).    Partnership  realty— Finn  debts. 

Approved  in  Schlichter  Jnte  Cordage  Co.  v.  Uulqoeen,  14S  Fed. 
SST,  where  after  death  of  partner  his  interest  in  firm,  including  realty. 
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boagbt  bj  Bnrvlvor,  and  diatribated  as  part  of  estate,  and  minor 
reaidvMty  legatees  did  not  join  in  conveyance  to  pnrehaser,  but  on 
majority  approved  eze«ntor's  final  settlement,  thej'  were  enjoined 
from  enforcing  ejectment  judgment  obtained  for  sacb  interest  in 
action  at  law;  Bonner  t.  Wortke,  2  Alaska,  393,  one  partner  cannot 
Bell  partner's  interest  in  realty  standing  in  firm  name  witboat  writ- 
ten anthoritj,  where  no  necessity  shown  for  sale;  Kennedy  t.  Dickey, 
S}  Ud.  305,  57  Atl.  625,  only  snrplns  left  on  sale  of  testator's  part- 
nership realty  after  payment  of  debts  and  adjnatmeut  of  partners' 
claims  la  dutributable  aa  realty. 

104  U.  8.  S5-30,  20  L.  637,  8UITH  t.  HcCOLLOUQH. 

Syl.  3  (X,  130).     Mortgage  of  after-aeqnired  property. 

Approved  in  Mallory  v.  Maryland  Qlass  Co.,  131  Fed.  114,  mort- 
gage of  glaSB  factory  covering  plant  and  ennmerated  articles  and  alt 
property  owned  or  to  be  afterward  aeqnired  does  not  cover  after- 
acquired  merehandiee  mannfactored  for  sale  in  otdinarjr  businesi. 
See  99  Am.  8t.  Bep.  2S9,  note. 

104  U.  S.  30-40,  26  L.  647,  MAETIN  ▼.  COLE. 

SyL  1  (X,  1^0).    Indorsement — Contemporaneona  parol  contract. 

Approved  In  Crilly  v.  QalHce,  148  Fed.  830,  conditional  agreement 
for  compromise  pursuant  to  which  debtor  delivered  notes  indorsed 
by  third  party,  who  was  also  party  to  agreement,  which  provideil 
for  full  release  on  payment  of  notes,  does  not  discharge  indorser  on 
maker's  defanit;  Payne  v.  Uutnal  Life  lua.  Co.,  141  Fed.  345,  bind- 
ing obligation  of  preminm  note  cannot  be  affected. by  contemporane- 
ous parol  agreement  that  it  need  not  be  paid;  Eeealer  v.  Perillonx, 
132  Fed.  910,  06  C.  C.  A.  113,  where  written  contract  Is  anambign- 
ons,  parol  evidence  ia  inadmissible  to  show  contemporaneoui  agree- 
ment enlarging  its  scope. 

Distingnished  in  Nethercntt  T.  Hopkins,  38  Wash.  S79,  80  Pae.  709, 
where  defendants  advised  by  plaintiff,  who  was  their  attorney  and 
also  that  of  maker,  to  sell  notes  for  fifty  per  cent,  aa  maker  was 
insolvent,  and  they  indorsed  notes  to  plaintiff  for  aale,  and  k* 
bought  tbem,  evidence  of  frandulent  repreeeotations  admissible  in  a»- 
tiou  against  defendants  as  indorsera. 

104  U.  8.  44-Sl,  20  L.  652,  KING  ▼.  WOETHLNGTON. 

Syl.  2  (Z,  131).    Competency  of  witnesses  in  federal  court. 

Approved  in  Smith  v.  An  Gres  Twp.,  160  Fed.  263,  under  Bev.  SL, 
S  658,  witness  may  testify  after  death  of  bankrupt  to  admissioBa 
'  made  by  bankrupt  concerning  estate  while  he  was  owner  thereol 
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104  XT.  S,  52-H,  28  L.  658,  DBTESBACH  v.  SECOND  NATIONAL 
BANK. 
Syl.  1   (X,  132).     Uinrioui  InteTett — Application  on  prineipaL 
Approved  in  Qanbr  t.  Aimttrong,  133  Fed.  434,  66  C.  C.  A.  627, 
Doder  Lonisiana  itatnie  anthorising  reeorery  back  of  UBurlona  in- 
terest, nnleu  ligbt  ia  auerted  within  limitations  It  cannot  be  pleaded 
aa  defense  or  setofE. 

104  U.  B.  54-77,  26  I*  693,  CBNTBAL  NATIONAL  BANK  t.  CON- 
NECTICUT MTJT.  LIFE  INa  CO. 

Sjl.  1  (X,  132).    Deposit  u  agent— Setoff  "bj  bank. 

AppTOTcd  in  First  Nat  Bank  ▼.  National  Snret;  Co.,  130  Fed.  409, 
66  lu  B.  A.  777,  where  ntety  eompany  insured  bank  against  em- 
ployee's dishonesty  and  depositor  overdrew  throngb  taUifieation  of 
books  by  bookkeeper  but  later  deposits  exceeded  ov«rdia(t,  nretj 
not  liAble. 

Syl.  &  (X,  133).    Deposit  of  tmst  fands  to  personal  kcconnt. 

Approved  in  Fidelity  etc.  Co.  t.  Fidelity  Tnist  Co.,  143  Fed.  190, 
npholding  eqnity  jnriadietion  over  bill  against  depoiitoriea  of  fands 
of  iniolvent  association  arising  out  of  association  treasurer's  embes- 
zlement, 

Syt.  3  (X,  133).     Following  trust  funds — Commingling. 

Approved  in  Btnith  v.  An  Ores  Twp.,  ISO  Fed.  260,  269,  where  bank- 
rupt, who  was  township  tmstee,  used  township's  money  to  replenish 
stock  in  trade  and  mingled  new  goods  with  old,  township  had  equita- 
ble lien  on  proceeds  of  sale  of  entire  stock  by  bankrupt's  tmstes 
for  amount  appropriated;  Board  of  Commrs.  v.  Patterson,  140  Fed. 
S32,  234,  determining  amount  recoverable  by  coonty  from  bank  re- 
ceiver where  bank  cashier  was  county  treasnrer  and  miogled  county 
funds  with  bank's:  B*y  State  Oas  Co.  v.  Bogers,  147  Fed.  S60,  where 
aobject  matter  of  soit  consisted  of  profits  arising  oot  of  trust,  fact 
that  amoont  claimed  could  be  liquidated  in  cash  did  not  doprive 
federal  equity  court  of  jurisdiction;  In  re  Berry,  J47  Fed.  211,  where 
petitio'ner,  under  mistake  of  fact,  paid  A*  money  for  debt  which  he 
did  not  owe,  and  three  days  Utter  petition  in  ban^mptey  filed  against 
him,  and  money  deposited  with  A's  other  moQiys  and  was  paid  to 
bankruptcy  tmstee,  money  w  paid  was  recov  ruble  from  tmstee; 
In  re  Boyea's  Estate,  143  Fed.  18S,  where  petit  oner  intrusted  money 
to  bankrupt  for  safekeeping  and  latter  deposited  with  bis  own'fands, 
petitioner  could  enforce  preferred  claim  on  bank  balance  in  hands 
of  trustee;  Soathem  Fine  Co.  t.  Savannah  Trust  Co.,  141  Fed.  808, 
where  claimant  agreed  to  sell  boards  to  cat  company  to  be  paid  for 
on  delivery,  and  it  sent  boards  to  president  of  company  to  check  np 
OB  assurance  that  they  would  not  be  delivered  before  payment,  bat 
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tbrough  overaiglit  of  emplojee  boards  deliT^red  baforo  ptjrmtata',  elKtm- 
kut  could  recover  TKlue  of  board*  from  proceeds  of  sale  of  cus 
made  from  boards  and  sold  at  bankrupt  sale;  Erie  B.  Co.  ▼.  Dial, 
140  Fed.  691,  where  corporation  ordered  rabber  to  mako  tires,  which 
was  to  be  paid  for  on  deliTerjr,  bnt  corporation  took  mbber  from 
railroad  platform  without  pajing  drafts  and  used  it  up,  assignee 
of  shipper  could  recover  value  from  corporation's  bankmptCT'  trustee 
in  preference  to  general  creditors;  Holder  v.  Western  German  Bank, 
136  Fed.  92,  6S  C.  C.  A..  S54,  where  plaintUf  deposited  cheek  with 
defendant  bank  for  collection,  which  latter  sent  it  to  Bank  A  tor 
collection,  with  Instructions  to  remit  New  York  Exchange,  which 
latter  did  bnt  New  York  bank  refused  to  pay  on  inatmetioni  from 
A'i  receiver,  A  bank  was  tnutee;  Oswego  Mill  Co.  v.  Skillem,  73 
Ark.  SSe,  84  8.  W.  476,  complaint  against  receiver  of  insolvent  bank 
to  establish  preferred  claim  for  proceeds  of  cheek  received  for  col- 
lection moat  allege  that  proceeds  of  check  were  paid  into  hands  of 
teceiver;  Indiana  Trust  Co.  v.  Internationa]  etc,  Assn.,  165  Ind.  606, 
76  N.  E.  307,  affirming,  36  Ind.  App.  691,  74  N.  E.  635,  where  treaa- 
nrei  of  society  drew  cheek  against  society's  fnnds  to  seeretaVy,  who 
opened  account  in  his  name  as  secretary  and  who  did  not  pay  moneys 
to  treasnier  each  day  as  required  by  rales,  payment  by  treasurer  to 
secretary  entitled  him  to  credit  therefor  aa  against  society;  Fage 
Co.  V.  Boae,  130  Iowa,  299,  106  N.  W.  T4S,  where  eonnty  treasorer 
without  authority  deposited  tax  receipts  with  bank  for  eoUection, 
eouuty  had  preferred  claim  against  bank's  insolvent  estate;  Brown 
V.  Spohr,  leo  N.  Y.  SIS,  73  N.  E.  17,  where  trust  deed  acknowledged 
receipt  of  trust  funds  by  trustees  and  it  was  credited  to  them 
on  books  of  firm  to  which  settlor  belonged,  action  by  trustees  in 
withdrawing  funds  from  bank  and  redepositing  same  to  credit  of 
Arm  was  delivery  to  tmstee;  Texas  Moline  Plow  Co.  t.  Kingman  etc. 
Implement  Co.,  32  Tex.  Civ.  347,  SO  S.  W.  1045,  where  personalty 
mort^ged  to  different  persons  was  sold  by  mortgagor  and  pro- 
ceeds so  used  as  to  be  incapable  of  identification,  property  purchased 
with  proceeds  not  impressed  with  trust  in  favor  of  mortgagees. 

Distinguished  in  Beugnot  v.  Tremoulet,  111  La.  19,  35  So.  368, 
where  mother  of  minor  intnista  funds  of  minor  with  one  who  eon- 
fuaes  them  with  own,  and  obt&ins  large  credit  thereby,  latter  ia 
chargeable  with  interest. 

8yl.  4  (X,  136).    Bank's  lien—Notice  of  equities. 

Approved  in  First  Nat  Bank  t.  City  Nat.  Bank,  102  Uo.  App.  3«3, 
76  8.  W.  490,  where  bank  depositor  made  deposit  to  credit  of  gen- 
eral account  and  bank  not  notified  tV*  l>e  intended  deposit  to  b* 
applied  In  payment  of  note  to  anotber  bank,  first  bank  ceuld  a^ly 
deposit  to  overdraft;  Brookhonse  t.  Vulon  Pub.  Co.,  73  N.  H.  373, 
111  Am.  St.  Bep.  627,  62  Atl.  222,  8  L.  B.  A.  (N.  8.)  993,  wher« 
treasarer  of  defendant  was  plaintiff's  guardian  and  withdrew  fnnd* 
from  other  sources  and  gave  draft  to  aasUtant  treaauer,  who  d*- 
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posited  tliem,  ftnd  guaidiaii  ai  tre&turer  drew  monejr  for  perfloDftl 
benefit,  defendant  not  ebargeabls  vrith  notice  of  tmst;  Interstate 
Nat.  Bank  t.  Claiton,  87  Tei.  578,  80  8.  W.  607,  65  L.  E.  A.  820, 
whare  bank  permitted  factor  to  overdraw  and  sftai  his  insolvency 
applied  funds  of  principal  to  payment  of  debt,  it  was  liable  to  prin- 
ci'pal.    See  111  Am.  St.  Bep.  424,  note. 

DistinguiBlied  in  Kimmel  v.  Bean,  68  Ean.  602,  75  Pae.  1119,  64 
L.  B.  A.  7S5,  bank  receiving  from  agent  moneys  of  principal  tor  de- 
posit in  agent 'a  name  witbout  notice  of  agency  may  apply  same  to 
overdraft. 

8yl.  S   (X,   138).    National  bank's  liquidation. 

Approved  in  Hnir  v.  Citisens'  Nat.  Bank,  39  Wasb.  SB,  SO  Pae. 
1007,  national  bank  going  into  voluntary  liquidation  is  not  re- 
quired  to  register  subseqaent  transfer  of  stock  and  to  isane  new 
stock  to  traniferee. 

Byl.  C  (Z,  138).    Irregnlar  pleas  need  not  be  traversed. 

ApptDved  in  Bryant  Bros.  Co.  t.  Bobinson,  149  Fed.  328,  follow- 
ing rule;  Computing  Scale  Co.  v.  Moore,  139  Fed.  200,  where  plea  in 
equity  is  not  properly  verified,  eomplainant  should  disregard  plea  and 
take  decree  pro  confeeso. 

SyL  7  (X,  139).    Beversal— Fallnre  to  Ble  replication. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  97^,  wbere  In- 
sured died  after  commencement  of  suit  to  cancel  policy,  but  before 
anawer,  whereupon  action  brought  on  policy,  plea  in  bar  aUeging 
death  and  pendency  of  law  action  does  present  objection  to  want  of 

104  n.  Si  78-83,  26  L.  656,  KBLLT  v.  PITTSBUBO. 

Syl.  4  (X,  130).    Tax  of  &m)  lands  in  dty. 

Approved  In  Union  Befrigerator  Transit  Co.  v.  Eentnc^,  190  V,  S. 
203,  50  L.  153,  26  Sup.  Ct.  36,  dus  process  of  law  is  denied  Kentucky 
corporation  by  tax  ondet  Kentucky  statute  on  rolling  stock  perma- 
nently located  in  other  states  and  employed  there  in  business;  Toney  v. 
Uacon,  119  Ga.  S7,  46  S.  E.  82,  upholding  annexation  act  of  December 
13,  1000;  Attorney  General  v.  SpringweU's  Tp.  Board,  143  Mich.  S34, 
107  N.  W.  91,  upholding  8oc.  Acts  1005,  p.  1068,  annexing  territory  to 
Detroit;  Taylor  v.  Crawford,  72  Ohio  St.  570,  74  N.  E.  1068,  69  L.  B. 
A,  806,  upholding  act  of  1002,  for  cleaning  and  keeping  in  repair  pub- 
lic ditches,  drains  and  watcrcouiHes;  Gay  v.  Thomaa,  S  OkL  21,  46  Pac. 
584,  upholding  act  providing  for  listing  and  assessing  personalty  in 
Indian  reservations  and  unorganized  territory  at  difTereut  time  from 
that  fixed  for  listing  property  in  organized  counties;  Horton  v.  Ci^  of 
Newport,  87  B.  L  28S,  204,  61  AU.  761,  763,  upholding  Laws  190O-OI, 
p.  110,  e.  804,  t  9,  requiring  payment  of  salaries  of  Newport  polie* 
MHoinissioDen  from  funds  of  city. 
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104  U.  S.  88-92,  26  L.  662,  KLEIN  t.  NEW  YOEK  LITE  INa  CO. 

Bjl.  1  I'K,  141).    Life  insurance — Nonpsyment  of  premiuma. 

Approved  in  Snpreme  Lodge,  K.  of  H.  t.  Jones,  35  Ind.  App.  130,  6ff 
N.  E.  721,  nhere  member  of  beneficial  society  failed  to  pay  February 
dues  and  creditor  paid  such  dues  after  hia  death  and  received  receipt 
therefor,  society  not  estopped  to  declare  forfeitnie  for  Donpayment,  it 
not  knoning  of  death  at  time  of  payment. 

6yL  3  (X,  141).    Equity — Insurance — Nonpayment  of  preminma. 

Approved  in  Bessler  v.  Fidelity  ate.  Life  Ins.  Co.,  110  Tenn.  415, 
76  8.  W.  735,  nhere  premium  note  stilted  that  if  not  paid  at  maturity 
policy  void,  failnre  to  pay  note  at  maturity  rendered  policy  void,  thongli 
policy  contained  no  such  provision;  London  etc.  Accident  Co.  v.  Siwy, 
35  Ind.  App.  346,  66  N.  E.  463,  employer  failing  to  notify  insorer  of 
■etioD  by  employee  tor  injariea  until  issue  joined  and  case  aet  for  trial, 
does  not  comply  with  condition  of  policy  requiring  immediate  notice; 
Metropolitan  Life  Ins.  CO.  r.  Bradley,  98  Tex.  232,  82  8.  W.  1031,  68 
Ij.  B.  A.  509,  New  York  statute  proliibiting  forfeiture  of  life  policiea 
for  failore  to  pay  premium  unless  notice  mailed  to  insured  in.stata 
does  not  apply  where  insured  lived  in  Texas  and  policy  there  delivered, 
though  premiums  and  policy  payable  in  New  Tork. 

Distinguished  in  Aetna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  720,  77  S. 
W.  939,  holding  accident  policy  provision  forfeiting  right  for  non- 
payment of  premiums  prior  to  accident  waived  whereby  custom  agent 
nquested  insured  to  hold  premiums  until  collector  called. 

104  n.  a  93-99,  ze  l.  oes,  metcalf  v.  william^ 

.    Syl.  S  (X,  142).    Equitable  relief— Fiaod  or  mistake. 

Approved  in  Sanford  v.  White,  13S  Fed.  535,  setting  aside  judgment 
where  attorney  refused  to  call  material  witness  and  stipulated  certain 
facta  wliich  virtnally  defended  client's  cause  of  action;  Nelson  v. 
Heelian,  2  Alaska,  403,  where  judgment  obtained  by  fraud  and  perjury 
was  affirmed  on  appeal,  and  pending  final  disposition  of  esse  in  dia- 
trict  court  defendants  by  motion  and,  affidavits  disclosed  fraud  and 
perjury  and  moved  to  Taeate,  court  bad  jurisdiction  to  vacate;  Farm- 
ers' etc.  Warehouse  Co.  v.  Pridemore,  55  W.  Ta.  463,  47  B.  E.  263,  re- 
fosing  to  enjoin  judgment  on  mere  allegation  that  complainant  ia  now 
able  to  prove  his  defense  of  action  at  law  which  he  was  unable  to  prov* 
at  trial 

8y1.  3  (X,  143).    Signing  cheok  as  agent — Knowledge  of  agency. 

Approved  in  State  Bank  of  St.  Johna  v.  MeCabe,  135  HUh.  484,  98 
N.  W.  22,  where  bank  deals  vrith  depositor  as  trustee  and  reeogniiea 
funds  standing  in  hia  name  aa  trust  fnnda,  It  cannot  appropriate  then 
to  payment  of  trnatee's  individual  debt  to  bank;  Janee  v.  Citizens' 
Bank,  9  Okl  5S6,  564,  60  Fae.  293,  205,  admitting  parol  evidence  to 
•how  note  signed  by  one  in  official  capacity  as  secretary  of  eorpoiation 
that  it  was  understood  by  paitisa  that  corporation  wm  to  bt  bound. 
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104  n.  a  M-105,  2B  Tj.  6B8,  DUDLEY  v.  EA8T0N. 

87L  1  (Z,  143).     BankniptcT'  uiignee  as  agent  of  Mcared  eredltoni. 

Approved  in  8elleri  t,  Hajea,  163  Ind.  430,  72  N,  E.  132,  bankruptcy 
trmtee  cannot  impeach  mortgage  given  117  purebftBer  from  banknipt  t» 
third  partj. 

SjL  3  {X,  143).     Bankruptcy  assignee — Preferences. 

Approved  in  Smith  t.  An  Ores  Twp.,  ISO  Fed.  264,  determining  ad- 
missibility  of  affidavit  of  bankrupt  in  action  against  trustee ;  First  Nat. 
Bonk  V.  Connett,  14E  Fed.  40,  if  chattel  mortgage,  though  given  be- 
ton,  if  not  recorded  until  within  four  months  prior  to  bankruptcy  and 
under  cireomstances  which  would  render  it  a  voidable  preferenM  if  tt 
hkd  been  then  given,  trustee  may  defekt  it  as  preference. 

(X,  143).  Miscella neons.  Cited  in  Empire  State  etc.  Co.  v.  Trustee 
of  Fisher  t  Co.,  67  N.  J.  Eq.  603,  60  Atl.  040,  bankruptcy  trustee  may 
SToid  mortgage  made  by  New  Jersey  corporation  which  creditors  of 
corporation  might  avoid  nnder  New  Jersey  Corporation  Act.  §  64. 

104  U.  8.  111-llE,  29  h.  703,  NEVADA  BANE  v.  SEDOWICEL 

8yL  2  (X,  144).    Tax  of  debts  dn«  reaidents. 

Distinguished  tn  London  A  8.  F.  Bank  t.  Block,  136  Fed.  140,  60 
C.  C.  A.  136,  where  foreign  corporation  maintained  branches  in  other  ■ 
states,  credits  on  books  of  San  Francisco  office  of  sums  paid  to  other 
brsnehes  and  charged  to  them  as  mere  matter  of  bookkeeping  were  not 
taxable  as  credits  in  California. 

.  HEL- 

8yL  1  (Z,  144).    Patents  limited  by  claim. 

Cited  in  Columbus  Chain  Co.  v.  SUndard  Chain  Co.,  148  Fed.  625, 
arguendo. 

104  IT.  S.  126-141,  26  L.  678,  BABTON  t.  BABBOUB. 

Syl.  1  (X,  14S).    Becovery  of  property  from  receiver. 

Approved  In  Jamea  Freeman  Brown  Co.  v.  Harris,  1S9  Fed.  100, 
where  in  replevin  against  receiver  federal  judge  filed  memorandam  de- 
clining to  try  merits  bnt  rendered  judgment  for  recovery  of  possession 
by  defendant,  or  for  value  of  property,  judgment  was  res  adjudicata; 
Western  New  YoA  et«.  B.  Co.  v.  Penn.  Bef.  Co.,  137  Fed.  360,  70  C. 
C.  A.  23,  receiver  should  not  be  joined  with  other  railroads  in  action 
to  enforce  judgment  for  damages  sustained  by  discrimination  in  freight 
nites  in  violation  of  interstate  coounarea  aet,  where  judgment  would 
eonstitnte  personal  Judgment  against  railroads;  Bidge  v.  Uanker,  132 
Fed.  602,  67  C.  C.  A.  696,  decree  against  receiver  of  another  court  it 
Bot  nnlUty  sabjeet  to  collateral  attack  merely  because  record  fails  to 
affirmatively  show  permission  to  salt;  Johnson  v.  Southern  B.  A  L. 
Amb.,  138  Fed.  644,  tax  deed  e»cnt«d  after  property  has  pawed  into 
«asto<ly  of  soort  t^  its  appointment  of  ne«i*«r  tot  mortgagee  doaa 
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not  eat  off  leeeiver's  right  of  redemption;  Pajson  ▼.  Jacobs,  38  WaalL 
2DS,  SO  Pae.  430,  where  foreelosure  brought  agftinst  receiver  in  same 
court  in  which  he  was  appointed,  it  ie  preanmed  in  collateral  proceed- 
ing that  leave  to  sue  was  obtained. 

DiBtinguiahed  in  BatcUff  t.  Adier,  Tl  Ark.  271,  72  8.  W.  S87,  action 
against  receiver  in  court  presided  over  by  same  judge  who  appointed 
receiver  not  dismissed  on  appeal  for  failure  to  obtain  leave  to  sne; 
Isom  T.  Bex  Crude  Oil  Co.,  147  Cal.  067,  82  Pae.  320,  where  in  prior 
state  action  to  cancel  oil  lease  for  frand  judgment  rendered  for  plnin- 
titr  and  appointed  to  work  oil  land,  and  pending  appeal  plaintiff  ned 
in  federal  court  to  cancel  lease,  and  receiver  not  made  party,  federal 
jodgment  does  not  affect  receiver's  rights;  Hanker  v.  Phoenix  Loan 
Assn.,  124  Iowa,  343,  100  N.  W.  38,  failure  to  obtain  leavo  to  nu  re- 
ceiver ia  no  bar  to  jurisdiction  of  law  court. 

6jl  5   (X,  148).     Equity— Bight  to  juTf. 

Approved  in  Dokken  v.  Page,  147  Fed,  430,  where  bankruptcy  receiver 
took  posaesaion  of  goods  which  bankmpt  had  transferred  to  third  per- 
■on  and  by  stipulation  transferee  filed  intervention  setting  up  eUim  M 
>ona  fide  purchaser,  no  jury  required;  In  re  Neasmith,  147  Fed.  163, 
fsilnre  of  involuntary  bankrupt  to  formally  apply  for  jury  in  writing 
at  or  before  time  for  answer  is  waivar  of  right  to  jury  trial;  State  v. 
Sanapea  Dam  Co.,  72  N.  H.  120,  127,  B5  AtL  906,  907,  where,  in  mit  to 
reatruo  dam  owner  from  interfering  with  rights  of  shore  owners,  court 
refused  injunction  but  held  pbistiffs  entitled  to  damages,  defendanta 
not  entitied  to  jury  trial  on  questian  of  damages. 

SyL  7  (X,  148).    Railroad  reeeivei— Bepairs. 

Approved  in  Castle  Creek  Water  Co.  v.  City  of  Aspen,  140  FM.  15, 
where  dtj  has  refused  to  perform  contract  to  porchase  waterworka  of 
company  at  price  to  be  determined  by  appraisers,  water  company  may 
bring  specific  performance;  dissenting  opinion  in  Gregg  ▼.  Uetropolilan 
Trust  Co.,  107  U.  S.  1B4,  40  L.  721,  S5  Sup.  Ct.  41S,  majority  holding 
claim  for  ties,  to  repair  railroad,  furnished  witUn  six  months  at  re- 
ceivership. Is  not  preferred  to  mortgage  recorded  prior  to  contract  for 


ByL  1  (X,  150).    Carriers — Delivery  to  ncceeding  carrier. 

Approved  in  Pittsburgh  etc  By.  Co,  t.  Bryant,  36  Ind.  App.  S4S, 
75  N.  E.  831,  mere  receipt  of  goods  by  carrier  marked  for  delivery  at 
point  beyond  Its  own  line  does '  not  constitute  contract  to  transport  and 
deliver  them  at  destination.    See  106  AH.  St.  Bep,  006,  note. 

8yl.  2  (X,  150).    TrafDc  agreement*— Joint  Uability. 

Approved  in  Chesapeake  etc.  By.  Co.  v.  Stock,  104  Va,  107,  51  3. 
XL  Ui,  holding  ooonecting  carrier  not  liaUa  for  leas  not  oeeoning  «• 
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ila  portion  of  throogh  ronte  where  agene;  not  Bhom,  though  through 
itte  gnaiBnteed. 

JM  U.  a.  159-170,  SB  L.  686,  DAVIS  v.  WELLS. 

87I.  1  (X,  ISl).    Quarantj — Notiee  of  aeeeptanee. 

Approved  in  Buhrer  v.  Baldwin,  137  Mich.  E70,  100  N.  W.  470,  where 
contract  of  guaranty  reeitea  consideration,  do  notice  of  acceptance  i> 
necesaarj  to  bind  guarantor.     Bee  105  Am.  Bt.  Bep.  514,  515,  noto. 

B7I.  2  (Z,  151).     Ouaranty — Notice — Quarantee'e  request. 

Approved  in  Stewart  t.  Sbarp  County  Bank,  71  Ark.  588,  589,  TS 
B.  W.  1065,  1006,  where  defendants  guaranteed  debt  due  plaintiff  at 
request  of  letter's  agent,  ootiee  of  acceptance  of  guarantj  not  re- 

Syl.  3  (Z,  152).    Ouarantj — Nominal  consideration. 

Approved  in  Brewster  v.  Lanyon  Zine  Co.,  140  Fed.  807,  lesse  In  eon- 
sldfration  of  one  dollar  paid  at  time  is  not  -wanting  in  mutuality  merely 
because  it  reserves  to  one  party  option  to  t«rminat«  it  which  it  with- 
holds from  other, 

SyL  4  (X,  152).    Guaranty  liberally  eonstmed. 

Approved  in  Swift  v.  Jones,  135  Fed.  438,  where  contract  employing 
defendant'!  son  as  plaintitT's  broker  signed  by  defendant  as  guarantor 
required  son  to  give  bond,  plaintiff  to  pay  premium,  and  plaintiff  sent 
eon  application,  which  he  rigned,  bnt  plaintiff  did  not  get  bond  till 
after  defalcation  gnaiantor  not  liable. 


8^1.  1  (X,  153).    Ueehanie's  lien  rtstutes  liberally  eonstmed. 

Approved  in  United  States  v.  American  Surety  Co.,  200  U.  B.  203,  60 
L.  440,  20  Sup.  Ct.  168,  labor  and  materials  furnished  under  contract 
to  contractor  or  subcontractor  are  within  surety  bond  executed  under 
Conip.  St.  1901,  p.  2523,  conditioned  for  prompt  pa}>ment  by  contractor 
to  all  persons  supplying  labor  and  materials  under  contract;  Salt  Lake 
Hardware  Co.  t.  Chainman  Min.  etc.  Co.,  137  Fed.  637,  mechanic 's  lien 
not  void  because  statement  filed  claimed  more  than  actually  due,  where 
it  was  result  of  mistake  and  withont  fraudulent  intent. 

Syl.  2  (X,  133).     Ifechanic'e  lien — Mine  foreman. 

Approved  in  Thoinpaon  v.  Wise  Boy  Hin.  etc  Co.,  9  Idaho,  807,  74 
Pae.  900,  an  amalgamator  in  quarts-mill  located  on  mine  «nd  operated 
by  mine  owners  is  entitled  to  lien  on  mine  for  labor. 

104  V.  8.  185-191,  U  L.  716,  THE  ANNIE  LINDSLET. 
^L  1  (X,  1S4).    Admiralty — ConelusiveneM  of  findings 
Approved  in  Wisw  t.  Lawler,  7  Aiis.  188,  03  Pae.  700,  appljing  mk 

U  vqui^. 
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87I.  1  (Z,  1S5).    Mining  corporation — Power  to  borrow. 
See  111  Am.  St.  Bep.  317,  note. 


Sjl.  S  (X,  1S6).    Inaoranee — Anawer  to  speeifie  qaerlea. 

ApproTod  in  Annhan  t.  Matropolitan  Life  Ina.  Co.,  78  N.  J.  L. 
SOS,  S3  Atl.  SSI,  where  inanrmnee  application  uked  for  name  of  loat 
attending  phjeician,  date  of  attendance  and  complaint,  and  name  of 
phjsician  not  given  in  answer,  tbere  !■  breseli  of  warranty;  Logab  v. 
Assurance  Societj,  S7  W.  Va.  394,  00  S.  B.  533,  insured's  answer  tbat 
he  was  never  siek  not  breach  of  warrantj  where  he  onlj  had  alight 
■ilmenta,  such  aa  eoldi  and  atomaehache. 

104  U.  a.  809-E13,  26  L.  719,  WILLIASK  t.  NOTTAWA. 

871.  1  (X,  156).    Federal  jnrisdiction— Suit  b;  assignee. 

Approved  in  Steigleder  t.  McQuesten,  108  U.  8.  142,  49  L.  9S7,  2S 
Sup.  Ct.  610,  qneetion  of  federal  juriadietion  invoked  on  gronnd  of 
diverBit;^  of  dtixenahip  maj  be  raised  by  motion  to  dismiaa  baaed  on 
proof  a  taken  by  master  to  whom  cause  referred;  Ereider  t.  Cole,  149 
Fed.  654,  where  person*  intareated  in  eorporation  desiring  to  rae  in 
Pennsflvania  federal  eoort  for  receiver  caused  bonda  and  stocks  of 
nominal  valne  to  be  assigned  to  citizen  of  New  Jeiwf,  merelr  tor 
purpoaea  of  anit,  transaction  was  fraud  on  court's  juriadietion;  Eirven 
V.  Tirginia-Carolina  Chemical  Co,  14S  Fed.  201,  where  objection  to 
federal  juriadictian  is  taken  by  anawer,  issue  thereon  ahonld  not  hm 
submitted  to  jarj  with  other  iaanea  to  be  determined  bj  general  verdict; 
Brigga  v.  Traders'  Co.,  145  Fed.  257,  qneatlon  of  federal  juriadietion 
ma;  be  raiaed  In  auj'  manner;  WoodaideT.  Taaey,  142  Fed.  619,  circuit 
court  has  no  jnriadiction  of  action,  againat  direetora  of  corporation  to 
enforce  clainia  agunat  eorporation  where  claims  aaaigned  merelj  for 
purpoae  of  anit  and  no  single  claim  is  within  jurisdictional  amount; 
Turnbuil  v.  Boss,  141  Fed.  052,  dismissing  suit  where  evidence  shows 
collusive  transfer  of  aobject  matter  of  action  to  give  jurisdiction; 
PemiS7lvania  Co.  t.  Baj,  138  Fed.  20S,  where  bill  to  enjoin  ticket 
•ealping  alleged  value  of  buainee*  sought  to  be  protected  was  (5,000, 
and  answer  alleged  amount  in  eontrovenij  waa  leaa  than  K.OOO,  ease 
not  dismiaaed  till  defendant  had  snatained  Iniiden  tif  showing  juriadio- 
tional  amount  waa  lacking, 

104  U.  S.  228-244,  20  L.  723,  CONNES  w.  LOHa. 

87I.  2   (X,  160).    Bankrupter  aasignee's  title — Belatlon  back. 

Approved  in  Northtreatem  etc.  Ins.  Co.  r.  Kidder,  162  Ind.  391,  70 
H.  E.  492,  60  L.  B.  A.  SO,  where  ereditora  of  insolvent  corporation  which 
Insured   eontrolled  claimed  latter  paid  premiums    witb    eorporation '■ 
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fundi,  mnd  demaDded  tliat  inHurer  stop  payment  on  ebeek  gireii  to  beno- 
Aciaij,  isaoiei  eould  not  eoapel  paitiei  to  interplead. 

104  U.  8.  245-252,  26  L.  729,  WALKEE  v.  POWERS. 
87I.  3  (Z,  161).  Equity— MulUfariDUBnegg  of  bia 
Approved  in  HoraeT-OaTlOTd  Co.  t.  Miller  ft  Bennett,  147  F^i.  297, 
in  snit  for  appointment  of  leeeivei  of  bankrupt  prior  to  adJDdication 
for  pnrpoBe  of  takjag  pOBBeasion  of  property  fraudulently  conveyed,  not 
multifarious  bec&uie  many  transferee!  joined;  South  Penn.  Oil  Co.  t. 
Calf  Creek  etc.  Co.,  140  Fsd.  616,  bill  to  enjoin  proMCution  of  tiro  ac' 
tiona  at  law  against  eomplainant,  which  involve  aame  indiWiible  sub- 
ject matter,  is  not  mnltifsTioua  beeauae  claims  of  two  pl&intifFs  in  anch 
,  actions  are  separate;  Inman  v.  New  Tork  etc.  Water  Co.,  131  Fed.  999, 
bill  joining  question  of  ownership  in  corporate  atoek  with  request  for  r*- 
tief  defendant  on  snch  ownership  is  mnltifarious. 


Byl.  1    (Z,  161).    Insurance — Unpaid  preminm  note. 

Approved  in  Parker  v.  Knights  Templar  etc.  Co.,  70  Neb.  279,  97 
V.  v.  285,  permanent  waiver  of  eonditions  in  policy  as  to  place  of  pay- 
ment of  premiums  not  shown  by  occasional  indulgences  shown  insured; 
Hagina  v.  Aetna  Lifo  Ina.  Co.,  72  8.  C.  219,  51  S.  E.  684,  where  acci- 
dent policy  provided  for  payment  of  premiuma  by  orders  on  employer 
of  insured  for  earnings  for  particular  period,  where  employee  failed 
to  earn  amount  of  premium  daring  period,  he  was  not  entitled  to  notice 
of  nonpayment  before  policy  avoided;  Bessler  v.  Fidelity  eto.  Life  Ins. 
Co.,  110  Tenn.  411,  420,  70  8.  W.  735,  737,  wbere  premium  note  stated 
that  if  not  paid  at  maturity  policy  void,  failure  to  pay  note  at  maturity 
rendered  policy  void,  though  policy  contained  no  such  provision;  Het- 
ropolitan  Lffe  Ins.  Co.  v.  Bradley,  98  Tez.  232,  S2  8.  W.  1031,  6S  L.  B. 
A.  509,  New  Tork  statute  prohibiting  forfeiture  of  life  policies  for 
failnre  to  pay  premium  unleas  noties  mailed  to  insured  in  state  does  not 
apply  wbere  insured  lived  In  Texas  and  policy  there  deliTere4  though 
premiums  and  policy  payable  in  New  Tork.  '^ 

8yl.  2   (Z,  162).     Insurance — Nonpayment  of  premiums — Sickness. 
Approved  In  Smith  v.  Sovereign  Camp,  W.  0.  W.,  179  Uo.  134,  77  8. 
W.  866,  following  rule. 

Byl.  3  (Z,  162).    Insurance — Time  of  payment  of  essence. 

Approved  in  Supreme  Iiodge  E.  of  H,  ▼.  Jones,  35  Ind.  App.  130, 
M  N.  B.  721,  wbere  member  of  beneficial  society  failed  to  pay  Feb- 
ruary 'dnea  and  creditor  paid  snch  does  after  his  death,  and  received 
raeeipt  therefor,  society  not  estopped  to  declare  forfeiture  for  non- 
payment,  it  not  knowing  of  death  at  time  of  receipt;  Graham  v.  Se- 
«arit7  Mut.  Life  Ins.  Co.,  72  N.  J.  L.  303,  62  Atl.  663,  holding  forfeit- 
ore  for  nonpayment  of  premium  waived  by  company. 
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87I.  4  (X,  162).    InBuranee — NonpaTment  of  premmm — Notiee. 

Approved  in  Pacific  Mutual  Ufa  Ini.  Co.  v.  Galbraith,  115  Tens.  477, 
Bl  8.  W.  806,  where  policy  proridad  for  forfeitnre  for  nonpayment  of 
preminniH  and  that  it  waa  ineont eatable  after  two  yean,  and  it  wu 
forfeited  for  noDpayment  and  later  reinetated  on  reliance  on  inmired'» 
fraudulent  reproBentatlong,  inaurer  eonld  take  advantage  of  repieaenta- 
lions  within  two  yean  of  Teinstatement. 

SyL  B   (X,  163).    luauranee — Parol  agreement  waiving  term*. 

Approved  in  Connecticut  Firs  Ins.  Co.  «.  Buchanan,  141  Fed.  S89, 
891,  applying  rule  where  policy  insured  building  while  occupied  •■ 
normal  school;  Liverpool  etc  Ins.  Co.  v.  Biehardson  Lumber  Co.,  II 
OkL  624,  626,  69  Pae.  951,  where  policy  provided  for  dear  apace  of 
two  hundred  feet  between  lumber  insured  and  any  mill,  knowledge  of 
agent  of  lack  of  space  uneonununicated  to  company  is  not  waiver. 

Approved  in  Taylor  t.  Provident  8av.  Life  Aunr.  Soc,  134  Fed.  934, 
where  five  year  pollqt  provided  for  payment  of  yearly  preminm  in  ad- 
vance on  certain  day  and  thirty-day  grace  allowed  for  payment,  and 
insured  died  within  thirty  days  after  premium  due  and  premium  ten- 
dered by  bis  repreeentative,  policy  not  forfeited. 

8yl.   10   (X,   164).     Insurance — ^Waiver  of  Conditions. 
Approved  la  Oish  v.  Insurance  Co.  of  North  America,  IS  OU.  78, 
79,  87  Pac.  875,  determining  whether  adjuster  waived  "iron-safe  elauso." 

104  U.  8.  261-270,  26  L.  732,  HALE  v.  PINCH. 

8yl.  3  (X,  164).    Sales — Conditions  and  covenants. 

Distioguislied  in  Amalgamated  Gum  Co.  v.  Casein  Co.  of  America, 
146  Fed.  911,  eouBtruing  eontiaet  whereby  manufacturer  «t  poteoted 
article  agreed  to  sell  to  defendant  M  sole  customer  if  latter  took  speci- 
fied quantities,  as  not  binding  defendant  to  take  such  quantities; 
Barker  t.  Pullman  Co.,  134  Fed.  71,  67  C.  C.  A.  196,  where  contract 
between  insurance  company  and  ear  company  provided  that  insaranee 
company  agreed  on  expiration  of  ear  company's  polieiea  t«  renew  same, 
car  company  not  bound  to  take  insurance  though  Sigrecment  signed  \ij 
both  parties. 

104  U.  8.  271-279,  26  L.  742,  NATIONAL  BANK  t.  JOHNSON. 

8yl.  1  (X,  165).    Purehase  of  note  by  bank — Discount. 

Approved  in  Uonris  v.  Third  Nat.  Bank,  142  Fed.  81,  fallowing  rulSb 

ByL  S  (X,  165).    Usury  by  natioutl  bank. 

Approved  in  Daggs  v.  Phoenix  Nat.  Bank,  6  Aris.  418,  53  Fac. 
204,  national  bank  in  Arizona  may  charge  any  rate  of  intuect  whiek 
may  ba  agreed  on. 
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104  V.  B.  2T9-SB1,  26  X^  735,  BELK  v.  UEAGEB. 

E^I.  1  (X,  16S}.     Uiiie»— BeloeatioD— Anesament  work. 

Approved  in  Providence  Gold  Min.  Co.  v.  Burke,  8  Arii.  333,  57 
Pae.  044,  burden  is  on  second  locfttor  to  ahow  prior  location  for- 
feited hj  failure  to  do  aBseaament  work;  Jordan  v.  Duke,  0  Ariz. 
70,  53  Pae.  201,  where  locators  did  no  work  till  Deeembet  Slat,  and 
■aeceeding  six  daTi,  and  then  abandoned  daim  withoat  performing 
All  Htatntory  work,  parties  locating  on  first  of  }r«ar  acquired  no 
TightH;  Worthen  v.  Sidway,  72  Ark.  226,  79  S.  W.  781,  failure  to 
perform  annuai  work  ia  of  no  avail  to  defeat  claim  where  work  re- 
sumed before  third  person  made  valid  location;  Field  v.  Tanner,  32 
Colo.  2S5,  75  Pac.  019,  filing  of  notice  of  enlistment  and  deaire  to 
hold  claim  bj'  volunteers  In  Spanish  war  is  equivalent  to  actual  per- 
formance of  asaeBsment  work  ao  as  to  revive  elainunt'*  rights  for* 
feited  by  failure  to  do  asaeument  work  for  preceding  jeai. 

87I.  S  (Z,  166),  Mines — Actual  poHaesiion  of  locstor — Abandon* 
nent. 

Approved  in  Porter  v.  Tonopah  etc.  Dev.  Co.,  133  Fed.  75S,  follow- 
ing rule;  Zerres  v.  Vanlna,  160  F«d.  565,  566,  relocator  cannot  main- 
tain ejectment  against  original  locator  or  his  grantees  on  ground 
that  first  location  was  void  for  failure  to  record  claim  as  provided 
bj  statute;  Beed  v.  Munn,  US  Fed.  757,  purchaser  from  locator 
of  mining  claim  has  prior  equity  over  claimant  of  prior  equitable 
interest;  Malona  v.  Jackson,  137  Fed.  8S0,  SSI,  70  C.  C.  A.  216,  where 
elftim  located  on  Deeembet  6,  1B98,  It  was  not  subject  to  relocation 
for  locator's  failure  to  do  work  until  after  December  31,  1899; 
Zerrea  v.  Vanina,  134  Fed.  614,  618,  under  Comp.  Laws  Nov.  1900, 
j  210,  providing  for  recordation  of  mining  claim  within  ninety' 
days  of  posting  location  notice,'  failure  to  record  did  not  forfeit 
locator's  rights;  Willitt  v.  Baker,  133  Fed.  946,  047,  where  loestora 
were  at  work  on  December  Slst,  and  left  tools  that  nigbt  intending 
to  return  in  morning,  which  they  did,  one  relocating  during  night 
acquired  no  rights;  Last  Chance  Min.  Co.  v.  Bunker  Hill  ete.  Co., 
131  Fed.  989,  66  C.  C.  A.  209,  locator  of  another  claim  on  same 
vein  within  fifteen  days  required  by  Idaho  statute  for  recordation 
of  location  notice,  with  knowledge  of  prior  claim,  and  that  owner 
was  in  possession,  acquired  no  rights  in  conflict  with  older  claim; 
Iioeser  v.  Gardiner,  1  Alaska,  648,  where  one  located  claim  on  Jan- 
nary  6,  1899,  no  location  could  be  made  prior  to  December  81,  1900, 
for  failure  to  do  asaeesment  work;  Tyee  Gonaol.  MIn.  Co.  v.  Langstedt, 
1  AlBBks,  449,  mining  locator  may  bring  ejectment  against  rival 
claimant;  Hickey  v.  Anaeonda  Copper  Uin.  Co.,  33  Mont.  64,  81  Pac. 
811,  where  declaratory  statement  filed  in  support  of  mining  claim 
wu  void,  patent  subsequently  issued  did  not  by  relation  give  valid- 
ity to  loeation  at  date  antecedent  to  application  for  patent;  dis- 
■rating  opinion  in  Dwinnell  v.  Dyer,  I4S  CaL  29,  30,  78  Pan.  2S0, 
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nujoritj  holding  where  locators  took  nccessarj  itepi  to  make  Tolid 
location  oodeT  federal  law  but  failed  to  oompl^  with  Stat.  1S97,  p. 
214,  and  were  in  posaeasion  wbeo  statute  repealed,  loestion  wa» 
valid;  Adame  v.  Couch,  1  Ok].  38,  26  Pac.  1016,  arguendo. 

Distinguished  In  DwiuDell  T.  Dyer,  145  Cal.  20,  78  Pae.  £53,  wher* 
locators  took  steps  necessarj  to  make  valid  location  under  federal 
laws,  but  failed  to  comply  with  Stat.  1897,  p.  214,  aod  were  in  pos- 
sessioD  when  statute  was  repealed,  it  was  valid  location;  Bebece& 
Qold  Min.  Co.  ▼.  Bryant,  31  Colo.  123,  126,  102  Am.  St.  Eep.  17,  71 
Pac.  1111,  1112,  where  strip  Incladed  in  location  certificate  of  C.  claim 
was  eselnded  when  patent  tuued  and  adjoining  locators  included  it 
in  tbeir  application  and  received  final  certificate  theiefor,  and  later 
land  office  excluded  it  from  records  without  notice  subsequent  !<>• 
cator  acquired  no  title. 

Syl.  4  (Z,  167).    Mines— Belocation  on  existing  location. 

Approved  ia  Sullivan  v.  Sharp,  33  Colo.  348,  80  Pae.  1094,  tui 
Peoria  etc.  Uin.  Co.  v.  Turner,  20  Colo.  App.  470,  70  Pae.  917,  both 
fallowing  rule;  Ihifresne  v.  Northern  Light  Min.  Co.,  2  Alaska, 
693,  69&,  697,  699,  where  senior  valid  placer  location  overlapped  by 
junior  location,  and  overlap  abandoned  by  senior  locator,  aban- 
doned portion  is  subject  to  relocation;  Providence  Gold  Min.  Co.  ▼. 
Bnrke,  6  Aris.  333,  67  Pac  644,  recital  in  location  notice  that  it  ia 
relocation  of  another  mining  elaim  is  implied  admission  of  validity 
of  former  location;  Jordan  v.  Duke,  4  Ariz.  282,  36  Pae.  897,  holding 
erroneous  instruction  that  if  mining  ground  not  within  valid  loeation 
or  not  in  actual  possession  of  one  entitled  thereto,  loeation  was  valid; 
Heine  v.  Both,  2  Alaska,  4S4,  mining  location  conflicting  with  prior 
homestead  entry  is  void;  Thompson  v.  Burk,  2  Alaska,  254,  where 
defendant  located  placer  claim,  bnt  made  no  diseovery,  and  plaintiff 
made  subsequent  reloeation,  and  thereafter  eontraated  with  defendant 
to  dig  discovery  shaft  for  him,  and  be  discovered  gold,  discovery 
inured  to  defendant's  location;  dissenting  opinion  to  Bonauia  etc 
Min.  Co.  V.  Qolden  Head  Uin.  Co.,  20  Utah,  ISO,  80  Pae.  743,  majority 
holding  claim  not  located  at  time  of  subsequent  loeation;  Thompson 
V.  Allen,  1  Alaska,  630,  arguendo. 

Syl.  8  (X,  166).    Mining  claim  salable  property. 

Approved  in  Worthen  v.  Sidway,  72  Ark.  225,  70  8.  W,  781,  and 
Copper  Biver  Min.  Co.  v.  McCIellan,  2  Alaska,  143,  both  following 
rule;  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  104  U.  8.  226,  48  L.  950, 
24  Sup.  Ct.  632,  entry  on  prior  valid  placet  location  for  purpose  of 
prospecting  for  unknown  lodes  initiates  no  title  to  lode  claims  thus 
located  within  boundaries  of  placet  claim;  O'Connell  v.  Pinnacle 
Oali  Minea  Co^  X4Q  Fed.  855.  affirming  131  Fed.  110,  and  holding 
i:ioueBBOTy  ngbt  of  locator  oC  unpatented  mining  claim  passes  to  heir* 
>^  4avent,  and  his  rights  may  be  administered  on  and  sold  as 
<iQet  property  by  administrator;  dissenting  opinion  in  Lily  Min.  Co. 
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I05S  NotM  on  U.  S.  Beporto.  101  U.  B.  361-300 

T.  Kellogg,  27  TTtali,  123,  T<  Pac  5S2,  msjoritj  bolding  Id  action 
to  determine  right  of  poBseuion  to  mining  elaiin  arisiug  oat  of  land 
oSee  proceediagfl,  state  itatntea  regalating  aetious  for  recovery  of 
realty  are  inapplicable;  Montague  v.  Labay,  S  Alaska,  576,  677,  fol- 
lowing rola;  Creede  etc.  Milling  Co.  t.  Uinta  Tnnnel  ete.  Co.,  196 
U.  a.  846,  4B  L.  G07,  ES  Bnp.  Ct.  266,  entry  of  lode  claim  followed 
by  patent  does  not  preclude  owner  of  tunnel  rite  located  acrosB  lode, 
who  claims  location  prior  to  diieovery  in  lode,  from  showing  order 
of  steps  taken  to  perfect  lode  location;  Eiekey  v.  Anaconda  Copper 
Min.  Co.,  33  Mont.  63,  81  Pac.  811,  applying  role  in  determining 
priority  of  location  where  extralateral  mining  rights  involved;  Wright 
v.  Lyons,  IS  Or.  172,  77  Pae.  82,  where  lode  loeaton  omitted  center 
end  posts  and  did  not  attach  to  copy  of  location  notica  flled  for 
record,  an  affidavit  of  proof  of  work  as  required  by  statute,  amis- 
aions  are  fatal;  Beiner  v.  Schroder,  146  Cal.  41S,  SO  Pac  S19,  and 
dissenting  opinion  in  Sproat  v.  Dnrland,  2  Okl.  67,  36  Pac.  889,  both 
arguendo.    Sec  104  Am.  St.  Bep.  eSS,  note. 

Distinguished  In  Qoldberg  v.  Bmsehi,  146  Cal.  713,  81  Pac.  2S, 
where  defendant  did  no  work  on  mining  claim  after  it*  location,  its 
mere  possession  cannot  prevent  relocation. 

(Z,  165.)  Miscellaneous.  Cit«d  in  Butte  City  Water  Co.  ▼.  Baker, 
1S6  V.  S.  124,  40  Ii.  411,  25  Sup.  Ct  211,  recognizing  validity  of 
state  mining  lawa, 

101  n.  a.  291-300,  26  L.  746,  QILES  v.  LITTLE. 

SyL  1  (X,  160).    Wills — Intent — Surrounding  circumstances. 

Approved  in  Anderson  r.  Messinger,  146  Ped.  038,  construing  will 
declaring  that  if  either  of  two  sons  died  without  lineal  descendants, 
survivor  should  take  his  estate,  and  if  survivor  died  without  lineal 
descendants,  one-half  of  decedent's  original  portion,  as  well  as  half 
of  snrvivorship  portion,  should  go  to  one  of  testator's  brothers,  and 
other  half  to  his  other  brothers  and  sisters. 

Syl.  S  (X,  169).    Devise  with  power  to  sell. 

Distinguished  in  Widows'  Home  v.  Lippardt,  70  Ohio,  289,  71  N.  E. 
774,  will  devising  estate  to  widow  with  power  to  dispose  of  as  she 
sees  fit  and  after  her  death  what  remains  to  be  distributed  in  desig- 
nated manner,  gives  widow  right  to  convey  fee. 

SyL  3   (X,  169).    Life   tenant's  power  to   dispose. 

Approved  in  Dickey  v.  Barnstable,  122  Iowa,  579,  98  N.  W.  370, 
where  power  granted  to  life  tenant  to  convey  fee  and  invest  proceeds 
for  herself  for  life,  remainder  to  daughter,  discretion  not  interfered 
with  in  absence  of  fraud;  Parks  v.  Bobioson,  138  N.  C.  273,  60  S,  E. 
650,  devise  to  wife  during  her  life  and  at  her  disposal  gives  widow 
zi^ht  to  convex  fea. 
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104  U.  8.  303-321  NotM  on  U.  8.  B«porti.  1056 

IM  U.  8.  303-310,  2fl  L.  700,  LIBB?  t.  HOPKINB. 

Syl.  1  (I,  171).-    Bankmptey— Setoff  of  credito. 

Approved  in  Weatem  Tie  etc  Co.  t.  Brown,  10S  U.  B.  ElO,  49  Ii. 
S74,  £3  Bup.  Ct.  339,  inm  retained  hy  corpor&tion  creditor,  with 
knowledge  of  debtor's  inaolvenejr,  within  four  mouths  of  buikniptey, 
which  wM  owing  bsnknipt  under  agreement  wherebj'  corporation 
in  paying  employees  wm  to  deduct  amounts  dne  from  employees  to 
banknipt,  cannot  be  set  off  by  creditor  in  proving  claim  against  bank- 
rapt;  Id  re  Becker,  139  Fed.  367,  against  elaiin  of  landlord  for  rent 
under  lease  to  bankmpt,  nnliqaidated  claim  for  damages  in  favor  of 
bankrupt  arising  dependently  of  lease  cannot  be  set  off. 

Byl.  3   (X,  171).    Bankruptcy— SetofCs. 

Approved  in  Smith  ▼.  Ferry,  107  Uo.  158,  9S  8.  W.  840,  when 
estate  of  eeetni  qae  tmst  was  insolvent,  tmstee's  estate  in  action  for 
aeeonnting,  in  absence  of  fraud,  could  set  off  in  equity  claims  beld  tj 
trustee  iudividually  against  eestni  que  trust. 

104  V.  8.  310-310,  26  L.  74S,  PICEEBINO  t.  UeCULLOXJOH. 

8yL  1  (Z,  172).    Patents — Combination  of  old  devices. 

Approved  in  Van  Epps  v.  United  Bos  Board  etc  Co.,  143  Fed.  874, 
Victor;  patent  No.  417,451,  for  pulp-screening  maobine  not  antici- 
pated; American  Choc  Ifaeb.  Co.  v.  Helmstetter,  142  Fed.  980,  Holmsa 
patent  No.  492,205,  for  cboeolate-dipping  machine,  not  infringed  hj 
machine  of  Weeks  patent  No.  834,633;  Loaden  Mach.  Co.  v.  Janea- 
ville  etc.  Tool  Co.,  141  Fed.  070,  upholding  Louden  patent  No.  444,548, 
for  hay  sling;  Johnson  ▼.  Ftioa  Ufg.  Co.,  141  Fed.  S7,  holding  void 
Johnson  patents  Nos.  654,560  and  606,268,  for  apparatus  for  aeparat- 
ing  cotton-seed  and  hulls;  Dodge  Coal  Storage  Go.  t.  New  York  ete. 
B.  B.  Co.,  130  Fed.  98S,  986,  9S7,  holding  void  Piei  *  Beaumont 
patents  No*.  668,960,  688,111,  for  improvements  in  storage  apparatus; 
Pennsjlvania  Qlobe  Qaslighi  Co.  v.  Best,  137  Fed.  942,  upholding 
Campbell  patent  No.  447,767,  for  Improvement  in  ineandeaeent  burn- 
ers; Toightmann  ▼.  Weia  t  Bidge  Cornice  Co.,  133  Fed.  300,  holding 
void  Voightmann  patent  No.  600,186,  for  improvement  In  fire-proof 
windows;  Voightmann  v.  Perkinson,  133  Fed.  835,  holding  void  Voight- 
mann patent  No.  600,180,  for  flie-proof  window;  Timolat  v.  Phila- 
delphia Pneumatic  Tool  Co.,  131  Fed.  261,  upholding  Uoffet  patent 
No.  360,120,  for  portable  drilling  machine;  ThomBon-Eonston  El.  Co. 
V.  Ohio  Braes  Co.,  129  Fed.  379,  upholding  Van  Depoeli  patent  No. 
394,039,  for  insulated  turn  buckle. 

104  U.  8.  319-381,  86  L.  740,  SAGE  ▼.  WTNCOOP. 

ByL  1  (Z,  1T4).  Bankruptcy — Evidence  as  to  preference  liy  In- 
solvent. 

Approved  In  Wright  T.  Cotton,  140  N,  C.  8,  58  S.  E.  143,  knowledga 
of  son  who  acted  as  father's  financial  agent  that  bankrupt  was  ia- 
•olyent  was  knowledge  of  father  in  receiving  preference. 
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1057  NotM  on  U.  8.  Bepoits.  104  U.  &  32£-9M 

lOi  V.  a  388-320,  28  L.  7S2,  COLBINS  t.  SILBT.  ' 

Brt  1  (X,  17S).    8p«eUl  verdict  defined. 

Approved  In  Wiser  v.  Lawler,  7  Aris.  183,  02  Pbc.  700,  on  eqnitr, 
sppeal  findings  of  eonrt  are  conelusiTO. 

104  IT.  8.  333-339,  20  L.  75S,  EOBBBT  v.  LIPPMANN. 

B7L  1  (Z,  17fl).    Petentft— PriQx  nae. 

DiatingniBhed  in  Brjee  Broa.  Co.  ▼.  Seneca  OUh  Co.,  140  Fed. 
ITS,  holding  Behrader  patent  No.  SS2,&Z0,  for  engraving  machine 
for  etching  glaasware. 

87I.  2  (Z,  176).    Patentv-^nfficlencr  of  prior  nae. 

AppToved  in  National  Phonograph  Co.  t.  Lambert  A  Co.,  142  Fed. 
180,  Edison  patent  No.  713,209,  for  process  of  daplieating  phono- 
grams is  Toid,  having  been  need  bj  patentee  and  employees  for  more 
than  nine  jears  prior  to  application;  American  Featherbone  Co.  v. 
Warren  Featherbone  Co.,  141  Fed.  058,  holding  void  Warren  A  Eolden 
patent  No.  5G9,S27  for  process  for  manufacturing  featherbone;  Jenner 
V.  Bowen,  139  Fed.  560,  where  inventor  of  bottle-wrapping  machine 
Mt  np  one  for  customer,  who  paid  for  it  and  need  it  eommercially  for 
aiore  than  two  years  prior  to  patent,  there  is  prior  use;  Bradley  v, 
Eeeles,  138  Fad.  914,  010,  holding  void  Hannan  reissue  No.  11,860 
for  improvements  in  tliili-conplinge;  Eastman  v.  Mayor  etc.  of  N.  7., 
134  Fed.  858,  09  C  C.  A.  628,  holding  void  Knibbs  patent  no.  42,020, 
for  improvement  in  fire-engine  pnmps. 

Syl.  3  (X,  177).    Patents — Experimental  nsea. 

Approved  in  Victor  Talking  Uach.  Co,  v.  American  Graph.  Co., 
140  Fed.  804,  where  inventor  of  Berliner  patent  No.  534,543,  for  im- 
provement in  talking  machines,  used  machine  and'  delivered  lecture 
In  relation  thereto  to  andienee  more  than  two  years  prior  to  patentee, 
there  was  no  prior  nse, 

104  n.  B.  340-344,  20  L.  821,  W0BLE7  v.  LOKEB  TOBACCO  CO. 

SyL  1  (X,  177).    Patents— Public  oee. 

A^roved  in  National  Phonograph  Co.  v.  Lambert  t  Co.,  142  Fed. 
100,  Edison  patent  No.  713,209,  for  process  of  duplicating  phonograms, 
is  void,  having  been  used  by  patentee  and  employees  for  more  than 
nine  years  prior  to  application;  Bradley  v.  Bccles,  138  Fed,  914,  hold- 
ing void  Hannan  reiiene  No.  11,260,  for  improvements  in  thill-coap- 
lingi;  Eastman  v.  Uayor  etc.  of  N.  T.,  134  Fed.  858,  69  C.  C.  A.  028, 
holding  void  Knibbs  patent  No.  42,920,  for  improvement  in  fire-engine 
pumps. 

<X,  177.)  Uiscellaneoni.  Cited  In  Drewson  v,  Hartje  etc.  Co.,  131 
Fed.  738,  05  C.  C.  A.  548,  date  of  letters  patent  is  prima  facie  date  oC 
spplieation. 
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104  n.  8.  350-3SS  Notaa  on  U.  B.  Beporta.  105» 

lU  X!.  8.  350-356,  26  L.  783,  HILLEB  r.  BBIDGEPOBT  BBASS  Ca 
Syl.  1  (^  178).  Patent  nuane — Soma  u  origiuAl. 
Approved  in  Bawson  etc.  Mfg.  Co.  v.  Hunt  Co.,  147  Fed.  S40,  wbets 
drawioga  and  deacription  of  NotriM  teiwae  No.  12,085,  for  elnteh 
mechanism  are  identical  with  tbose  of  original,  validit}*  of  claim*  of 
original  repeated  and  aeparatel;  atated  in  reisaae  not  afTeoted  b7 
invalidity  of  other  elaime;  CleTeland  Foundrf  Co.  v.  Detroit  Vapor 
Stove  Co.,  131  Fed.  7S1,  bolding  void  Jeavona  patent  No.  475,401,  tor 
oil  burner, 

Distiogaished  in  Victor  Talking  Uach.  Co.  t.  American  Graph.  Co., 
140  Fed.  S6&,  upholding  Berliner  patent  No.  534,643  for  improvement* 
in  talking  maebinei. 

87I.  8  (X,  ISI}.    Patenta — Time  for  reiaaoo  application. 

Approved  in  MiUor  Elee.  Co.  ▼.  Thompaon-Eoaaton  Elec  Co.,  14& 
Fed.  846,  Van  Depoele  reiaaue  No.  11,872  for  traveling  contract  for 
olsctrie  railwajB  ia  void  beeauae  application  made  more  than  aeven 
years  after  isanance  of  original  and  more  tlian  three  jeara  after  it 
l.ad  been  declared  void;  Fiteh  v.  Spang,  140  Fed.  204,  arguendo. 

104  C.  8.  3GS-3B5,  26  li.  786,  JAlfES  v.  CAMPBELU 

87I.  1  (X,  183).    Patents — Uae  bj  government. 

Approved  in  diaaenting  opinion  in  International  Poital  Supply  Co. 
T.  Bmce,  184  D.  8.  607,  60S,  48  L.  1137,  1138,  24  8ap.  Ci.  820, 
majority  holding  inability  to  make  United  States  party  defeats  right 
of  patentee  for  improvement  in  atamp-canceling  machine  to  enjoia 
use  by  poatmaater  of  infringing  machines  of  which  United  States  is 

Syl.  4  (X,  184).  Patent* — Beiesne  expanding  daiuL 
Approved  in  National  Elec  Sig.  Co.  v.  De  Forest  Wireless  TeL 
Co,,  140  Fed.  453,  Feasenden  reissue  No.  12,115,  for  receiver  for  electro 
magnetic  waves,  not  covered  by  prior  patent  No.  706,744  to  same  in- 
ventorj  Williams  Calk  Co.  v.  Neverelip  Ufg.  Co.,  136  Fed.  212,  holding 
void  Wiiliama  patent  No.  666,583,  for  horseshoe  calk. 

Syl.  6  (X,  186).    Patents — Omissions  from  claim. 

Approved  in  Davis  etc.  Drill  Co.  v.  Plunger  Elev.  Co.,  135  Fed.  ISO, 
Davis  patents  Nos.  694,534  and  004,535  for  rock-boring  machine  and 
apparatus,  anticipated  by  prior  patent  No.  555,640,  to  aame  inventor; 
Cleveland  Foundry  Co.  ▼.  Detroit  Vapor  Stove  Co.,  131  Fed.  744, 
holding  void  Jeavous  patent  No.  475,401,  claim  5,  for  oil-burner. 

Distinguished  in  Victor  Talking  Mach.  Co.  v.  American  Graph.  Co., 
140  Fed.  865,  upholding  Berliner  patent  No.  684,543,  for  improvo- 
nuDts  in  t»lking-D 
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10S9  Notw  on  U.  S.  Beports.  104  U.  S.  386-418 

10*  U.  S.  388-407,  £•  L.  757,  DAVIS  t.  GAINES. 

Syl.  E  (X,  187).    Probata  lale  is  in  rem. 

Approved  in  Clark  v.  BotBier,  10  Idaho,  3S9,  78  Pac.  360,  piobst* 
court  sale  is  not  eollateraUj  attackable. 

101  TT.  8.  407-410,  E6  L.  823,  HTDE  t.  BUBLE. 

Byl.  1  (X,  ISS).     Bemoval — Separable  eontrovcrsy. 

ApproTed  in  O'Conor  v.  Tezaa,  202  U.  B.  S07,  50  L.  1126,  S6  Sop. 
Ct.  726,  alien  nonresident  eaunot  remove  state  action;  ManiifactarerB' 
Com.  Co.  V.  Brown  Alaska  Co.,  148  Fed.  310,  where  maker  and  In- 
doraen  of  note  are  sued  jointly,  action  may  be  removed  by  any  de- 
fendant who  eonld  have  removed  if  Bued  alone,  irrespective  of  citi sen- 
ship  of  codefendantB;  Cella  v.  Brown,  136  Fed.  445,  where  citizen  of 
Uiasonri  aned  A  to  avoid  railroad  reorganization  contract,  and  for 
specific  performance  of  A's  contract  to  convey  pledged  seeuritiee  of 
railroads,  and  bill  alleged  eodefendant  throngh  whom  transaction  wa» 
to  be  carried  ont  insisted  on  invalid  conditionB,  complainant  could 
remove,  thongh  eodefendant  was  citizen  of  lame  itate;  Boatmen's 
Bank  ▼.  Fritzlen,  13S  Fed.  663,  68  C.  C.  A.  S8B,  sait  to  avoid  prior 
mortgage  and  to  foreclose  junior  mortgage  involves  separable  eontro- 
versy;  Latbrop  etc.  Co.  v.  Pittsbarg  etc.  B.  Co.,  13S  Fed.  620,  where 
in  action  against  railroad  and  constmction  company  for  services  cit- 
izenship of  latter  only  was  diverse,  and  it  acted  as  agent  for  railroad, 
action  not  removable;  Miller  t.  Clifford,  133  Fed.  684,  67  C.  C.  A. 
62,  eqnity  suit  on  behalf  of  all  creditors  of  Colorado  bank  to  enforce 
Btockholder'B  liability  nnder  Colorado  statute  cannot  be  removed  by 
single  stockholder;  Qroel  t.  TTnited  Slec.  Co.,  132  Fed.  254,  in  suit  by 
stockholder  in  own  name  on  right  of  action  in  corporation,  latter  Is 
indispensable  party,  and  for  purpose  of  federal  jurisdiction  is  aligned 
with  defendant  when  iti  olDoers  are  opposed  to  objeet  songht  by  plain- 
tiff and  with  plaintiff  when  opposition  not  shown. 

104  U.  S.  410-418,  26  L.  797,  BRON80N  v.  SCHULTEN. 

Syl.  1  (X,  191).    Control  of  judgment  during  term. 

Approved  in  Gagnon  v.  United  States,  193  U.  S.  4S6,  48  L.  747, 
S4  Sup.  Ct.  510,  judgment  of  naturalization  never  recorded  or  record 
of  which  is  lost  cannot  be  entered  by  law  court  nunc  pro  tunc  thirty- 
three  years  after  rendition;  O'Connor  v.  O'Connor,  142  Fed.  450, 
federal  court  cannot  vacate  judgment  at  law  rendered  at  previous 
term;  King  v.  Davis,  137  Fed.  227,  federal  law  court  cannot  vacate 
judgment  of  former  term  founded  on  false  but  apparently  valid 
retnm  of  service  of  process;  King  v.  Davis,  137  Fed.  218,  default 
judgment  in  ejectment  recovered  in  federal  law  court  at  former  term 
cannot  be  vacated  for  fraud  in  procurement;  United  States  v.  Four 
Lorgnette  Holders,  132  Fed.  565,  judgment  of  forfeiture  against  mer- 
chandise for  attempt  to  defraud  customs  laws  cannot  be  vacated  after 
tenm  to  permit  importer  to  defend  on  ground  of  irregularities  in 
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procedure;  Fiaber  t.  Fbhar,  114  Mo.  App.  633,  90  B.  W.  41S,  wben 
dafenduit  w«i  piUty  of  no  negligenu  in  making  defenas,  bat  eonrt 
mlalad  into  eotaring  Judgment  againit  ber  by  default,  eonrt  eonld 
ftfter  term  set  aiide  judgment  on  motion;  Iilveilej  v.  JobnBton,  47  Or. 
106,  82  Pae.  8SS,  supreme  eonrt  nwf,  at  any  time  during  term  at 
which  appeal  dtwni— ed  ai  to  one  of  partiee  ander  itipnlation  entered 
into  by  mistake,  recall  nuindate  afier  it  haa  been  tranamitted  to  trial 
court;  Banka  t.  Wilion,  1  Alaska,  E44,  refusing  to  vaeate  nonsuit; 
Hatter  of  Qnardianahlp  of  Zeekendorf,  7  Aria.  330,  64  Pao.  493, 
upholding  refuaal  to  raeate  jndgment  on  motion  made  after  term  at 
which  it  was  entered;  Ooldreyei  t.  Cronan,  76  Conn.  116,  59  Atl. 
SftS,  where  after  trial  judge  flled  memorandum  reciting  judgment  for 
plaintiff  for  $300,  and  after  term  formal  judgment  entered  for  plain- 
tiff for  (400,  judge  entering  finding  tbat  he  had  accidentally  omitted 
to  add  the  interest,  eonrt  could  not  eorreet  mistake  after  term;  die- 
•entiog  opinion  In  State  t.  Uareh,  134  N.  C.  201,  47  S.  E.  12,  67 
L.  S.  A.  179,  majority  holding  where  conviction  of  rape  reversed  be- 
eanse  indictment  in  record  failed  to  abow  want  of  eoneent,  but  sneh 
allegation  omitted  from  printed  tecord  by  misprision  of  clerk,  supreme 
court  after  term  could  grant  eertiorari  to  eorreet  record. 

8yl.  8  (Z,  103).    Writ  of  error  coram  nobi^^odgment. 

Approved  in  Ex  parte  Peeke,  144  Fed.  1020,  where  one  found  gnOty 
«B  five  eonnt*  of  indictment  under  Bev.  St.,  {  S440,  and  was  given 
single  sentence  of  five  years,  and  statute  prescribed  maximiun  of  two 
years,  court  may  correct  judgment. 

8yl.  a   (X,  193).     Federal  coorta — State  practice. 

Approved  in  King  v.  Davis,  137  Fed.  215,  finding  of  faet  by  trial 
eonrt  that  defendant  in  ejectment  had  no  notiee  of  application  to 
amend  declaration  does  not  authorize  vacation  of  final  judgment. 

104  V.  a.  410,  Sa  L.  824,  CUMHINOS  v.  JONGS. 

Syl.  1  (X,  194).    Error  to  atate  eonrt — Limitations. 

Approved  in  Creaap  v.  Cresap,  S4  W.  Ta.  S84,  46  8.  E.  584,  date 
of  decree  as  shown  by  record  marks  time  from  which  state  of  limi- 
tations governing  appeal  from  it  commences  to  ran. 

104  U.  8.  420-487,  86  L.  800,  <JUINBT  ».  CONLAN. 

8yL  5  (Z,  105).    Conolnaiveness  of  land  decisions. 

Approved  in  Hartwell  v.  Havighorat,  106  V.  8'.  635,  40  L.  629,  25 
Sup.  Ct.  793,  Peyton  v.  Desmond,  120  Fed.  9,  63  C.  C.  A.  051,  Adams 
v.  Cooch,  10  Okl.  40,  20  Pac.  1016,  and  Paine  v,  Foster,  9  Okl.  228, 
S54,  263,  804,  53  Pae.  113,  128,  60  Pae.  85,  all  following  mle;  MUler 
■w.  Hargerie,  140  Fed.  097,  applying  rule  in  suit  to  set  aaide  deed  by 
Alaska  townsite  tmatee  for  fraud;  Cagle  ▼.  Dunham,  14  Okl.  615,  78 
Fae>  S6S,  refusing  to  set  aside  land  department  decinon  rendered  oa 
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full  hearing,  on  allegatiOB  that  perjury  eommittfld  at  hearing  hefora 
depaTtment;  Eatea  t.  Timmona,  12  Okl.  544,  73  Fae.  305,  snataining 
demurrer  to  petition  baaed  on  allaged  fraud  of  defendant  in  proofs 
submitted  b^  him  to  land  office  reeeirer;  Parker  ▼.  Lynch,  T  Okl. 
650,  eSl,  S8  Fae.  108S,  1092,  fact  that  one  offered  contest  against 
homestead  antry  which  was  rejected  by  Land  Department  gives  bo 
right  of  action  to  sne  to  declare  patentee,  who  was  entryman  at  time 
of  eontcat,  trustee  for  nae  of  plaintiff;  Thornton  v.  Feary,  7  Okl.  447, 
54  Pac.  651,  refusing  to  eonaider  allegation  that  teatimony  given  in 
contest  before  Land  Department  does  not  prove  abandonment  of  claim; 
Cumminga  t.  UcDermid,  4  Okl.  SBO,  44  Pac.  278,  holding  insufficient 
allegations  of  fraud  in  petition  to  set  aside  award  of  townsite  troa- 
teea;  King  ▼.  Thompson,  3  OkL  647,  39  Fae.  467,  holding  iasufieient 
petition  ssekiug  to  eharga  holder  of  legal  title  aa  trustee  for  lot 
awarded  by  townsite  board  which  fails  to  show  fraud  practiced  on 
board  hy  prevailing  party  and  fails  to  set  out  findings  on  which  board 
made  award. 

104  V.  8.  441,  442,  26  L.  706,  VIOEL  t.  HOPP. 

8yt.  1  <X,  199).    Equity — Answer  responsive  to  biQ. 

Approved  in  Ford  v.  Taylor,  187  Fed.  151,  applying  nile  to  bill  for 
appointment  of  i eeeivet. 

104  U.  S.  444-449,  !6  L.  B25,  WELLS  ▼.  KICKLE8. 

Syl.  1  (X,  200).     Land  Department  special  agents. 

Approved  in  United  Btates  v.  Seblierholi,  137  Fed.  619,  special  agent 
ef  Land  Department  appointed  under  Appropriation  Act  June  4,  1897, 
Is  not  officer  of  United  States  within  Bev,  St.,  g  5481,  punishing  ex* 
tortion. 

104  U.  a  450-462,  26  L.  B27,  HA  WES  v.  OAEIiAND. 

Syl.  1  (Z,  200).     Stockholder's  salt  on  behalf  of  corporation. 

A^roved  In  Dawson  v.  Columbia  Avenue  etc  Trust  Co.,  197  U.  8. 
181,  49  L.  716,  25  Sup.  Ct.  420,  denying  federal  jurisdiction  over 
suit  against  eity  by  mortgagee  of  water  company  to  enforce  city's 
contract  with  company  where  there  is  no  diverait^r  of  eltlEenahip  be- 
tween city  and  company,  and  interests  of  latter  and  mortgagee  are 
not  antagoniatlc;  Doctor  v.  Harrington,  1S6  V.  S.  688,  40  L.  QIO,  25 
Sup.  Ct.  355,  fact  that  ultimate  IntereBt  of  corporation  defendant 
may  be  same  as  that  of  complaining  stockholders  does  not  reqnire  that 
corporation  be  aligned  with  complainant  for  purpose  of  federal  juris- 
diction where  bill  alleges  corporation  controlled  by  persons  antag- 
onistic to  complainants;  Macon  etc  B.  Co.  ▼.  Shailer,  141  Fed.  590, 
691,  minority  stockholder  cannot  sue  to  set  aside  executed  sale  of 
assets  of  corporation  by  pledgee  under  pledge  where  directors  not 
alleged  to  disapprove  asle  or  that  they  would  not  ratify  it;  Kern- 
merer  t.  Haggerty,  139  Fed.  606,  where  corporation,  citizen  of  same 
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fltats  Ml  defeadanta,  Bned  employees  in  itate  eonrt  to  enjoin  etriko, 
and  pending  snit  Donreeident  stockholden  made  demand  ou  offieera 
to  me  in  federal  eoart,  and  on  refusal,  themaelToa  ned  therein,  fed- 
eral eonrt  had  no  jurisdiction;  Colombia  Nat.  Sand  DTedging  Co.  T. 
Waehed  etc.  Dredging  Co.,  136  Fed.  71E,  where  stocli holder's  bill  shows 
that  directors  of  corporation  own  majority  of  stock  and  that  they 
are  mismanaging  corporation  and  diverting  fnudi  and  income  to  them- 
selves, demand  on  corporation  not  necesEary  to  suit;  Bowling  Green 
Trust  Co.  v.  Virginia  etc.  B.  Co.,  132  Fed.  923,  denying  right  of  bond- 
holders to  intervene  in  suit  by  tmstee  to  foreclose  railroad  mortgage; 
Uaeder  v.  Buffalo  BiU's  WUd  West  Co.,  132  Fed.  284,  stockholder 
cannot  ane  corporation  and  directors  to  compel  declaration  of  dividend 
where  no  application  made  to  directors  or  not  shown  that  application 
would  not  be  considered;  Ide  v.  Bascomb,  18  Colo.  App.  424,  72  Pae. 
65,  where  penons  pretending  to  act  u  directors  of  corporation 
authorized  note  to  one  of  their  number,  stockholders  cannot  main- 
tain suit  to  cancel  judgment  on  note  where  directors  not  asked 
to  bring  suit;  Smith  v.  Bnlkley,  IS  Colo.  App.  231,  70  Fac  959,  fact  that 
corporation  enjoined  from  sning  to  prevent  sale  under  its  trost  deed 
does  not  authorize  stockholder  to  enjoin  sale  on  ground  that  mortgag« 
nltra  vires,  where  no  fraad  or  refusal  of  directors  to  dissolve  injunc- 
tion alleged;  Bond  v.  Gray  Imp.  Co.,  102  Md.  433,  82  Atl.  828, 
minority  stockholders  in  corporation  whose  property  sold  on  for»- 
closure  cannot  intervene  to  except  to  ratification  of  sale  where  other 
stockholder*  satiBficd;  Von  Amim  v.  American  Tube  Works,  188  Uass. 
&I7,  74  N.  £.  6S0,  upholding  suit  by  minority  stockholder  against 
officers  of  corporation  for  misappropriation  of  its  funds;  Home  Fira 
Ins.  Co.  v.  Barber,  67  Neb.  656,  659,  108  Am.  St.  Bep.  726,  93  N.  W. 
102S,  1029,  subsequent  stockholders  cannot  complain  of  yrior  misman- 
agement of  corporation  where  they  have  obtained  shares  from  wrong- 
doers;  Bankin  v.  Southwestern  Brewery  etc  Co.,  12  N.  U.  59,  73 
Fac.  614,  stockholder  acquiring  stock  by  purchase  cannot  complain 
of  illegal  salaries  paid  directors  prior  to  his  becoming  stockholder; 
Peterson  v.  Chris tianeoi),  18  8.  D.  474,  101  N.  W.  42,  in  action  ^tj 
members  of  church  corporation  composed  of  two  nationalities  to  re- 
strain other  members  from  preventing  plaintiffs  from  occupying  ebnrch 
half  of  time,  as  provided  by  by-laws,  corporation  is  not  necessary 
party;  MeCampbell  v.  Fountain  Head  B.  B.  Co.,  Ill  Tenn.  69,  102 
Am.  St.  Bop.  731,  77  S.  W.  1073,  where  owners  of  part  of  railroad'* 
stock,  who  were  its  directors,  authorized  corporation  to  anbseribe  for 
stock  in  land  company  and  to  indorse  notes  of  land  company,  and 
they  became  insolvent  and  stock  taken  by  creditors,  creditors  could 
sne  in  equity  without  applying  to  railroad;  Hearst  v,  Putnam  Uin. 
Co.,  28  Utah,  196,  107  Am.  St.  Sep.  698,  77  Pae.  757,  66  L.  B.  A. 
784,  stockholders  cannot  soe  in  own  right  to  cancel  conveyance  by 
corporation  on  ground  of  fraud  giving  rise  to  trost  In  their  favor; 
Virginia  etc.  Co.  v.  Fisher,  104  Va.  126,  51  8.  E.  200,  upholding  sait 
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hy  atoekbolder  for  appoiDtmeiit  of  reeeivsr  without  demand  on  cor- 
poMtiou  for  action  to  redrsHi  wrong  eommitted  bf  eontroUing  mem- 
ber.   See  UDtBB,  97  Am.  St.  Bep.  31,  38,  40;  103  Am.  St.  Bep.  S60. 

Limited  in  Qroel  v.  TToited  Glee.  Co.,  132  Fed.  ESS,  2Se,  257,  260, 
201,  202,  in  equity  mit  bj  atoekholder  in  own  name  on  riKht  of  action 
in  corporatiaD,  latter  ia  indiapensable  partj,  and  will  be  aligned  with 
-defendant  when  it«  offlcerg  are  opposed  to  plaintiif,  and  with  plaintiff 
where  not  opposed  to  him. 

a04  TT.  8.  402-464,  20  L.  832,  E08ENBLAT  ▼.  JOHNSTON. 

Sjl.  1  (X,  205).    State  tax— Insolvent  national  bank. 

Distingaiibed  in  Gerard  t.  Dunean,  84  Uies.  733,  735,  30  So.  1035, 
46  Ii.  B.  A.  461,  notes  of  insolvent  state  bank  passing  to  aasiguee  by 
general  assignment  made  prior  to  Febmaiy  Ist,  are  taxable  in  hands 
-of  aaaignee  under  Code  18B2,  §  3756. 

B7L  2  (Z,  206).    Appointment  of  receiver  for  national  bank. 

Approved  in  Uuir  v.  Citizens'  Nat.  Bank,  39  Wash.  G8,  SO  Pa& 
1007,  where  national  bank  went  into  volnntarf  liquidation,  It  was 
sot  required  to  register  lubsequent  transfer  of  its  stock  and  to  issue 
new  stock  to  transferee. 

104  XT,  8.  464,  406,  26  L.  833,  MTJBPHT  v.  UNITED  STATES. 

S7L  1  (X,  200).     Qovemment  claim — Acceptance  of  leu. 

Approved  in  Hunt  v.  Franklin  Conntj  Commrs.,  100  Me.  440,  42 
Atl.  214,  where  countj  commissioners  allowed  smaller  gross  sum  in 
full  for  itemized  bill  against  countf,  and  elaimant  draws  such  sum 
from  treasury,  claim  for  remainder  is  barred;  Weston  v.  Falk,  60  Neb. 
201,  92  N.  W.  206,  where  claim  against  state  is  allowed  in  part  bj 
auditor,  if  claimant  accepts  warrant  drawn  for  part  allowed  he 
thereby  waives  right  of  appeal. 

104  n.  S.  469  479,  26  L.  775,  LOUISVILLB  v.  POBTSMOUTH  SAV- 
INGS BANK. 

Sjl,  2  (X,  207).    Kme— Fractions  of  day. 

Approved  in  Uazwell  v.  Jacksonville  Loan  etc.  Co.,  4S  Fla.  454,  34  80. 
204,  under  rule  requiring  testimony  to  be  taken  within  three  months 
After  cause  at  issue,  it  is  immaterial  at  what  time  of  day  replication  is 
filed;  Quinn  v.  Cambridge,  187  Mass.  509,  73  N.  E.  661,  09  L.  B.  A.  311, 
determining  when  time  within  which  assessment  for  betterments  com- 
mences to  run  under  Pnb.  6t  1882,  c.  51,  S  1. 

Distinguished  in  Gibson  v.  Anderson,  131  Fed.  42,  65  0.  0.  A.  277, 
where  published  records  of  joint  congressipnal  resolutions,  duly  authen- 
ticated, showed  resolutions  approved  May  27,  1902,  it  cannot  be  im- 
peached by  proof  showing  they   were  not  in  fact  approved  nntil  later 
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IM  IT.  S.  482-484,  26  L.  833,  HmtTINOTON  t.  PALICER. 

BjL  1  (Z,  EOS).    Suit  by  stoekbolder  foi  coipomtioii. 

Approved  in  Eemmerar  r.  Hft^gor^,  139  Fod.  S96,  when  eorpontion, 
dtizen  ot  same  itate  u  defendants,  med  in  state  eonrt  to  enjoia  atiike 
of  emplojeee,  uid  nonreddent  stoeUiolden  demand  of  otScen  of  eor- 
pontUon  that  the^  me  in  federal  eonrt,  and  on  ref lual  themmlTci  med 
in  federal  court  for  meb  relief,  latter  court  had  no  jttriEdictioB.    Bee 

103  Am.  St.  Bep.  G60,  note. 

Limited  in  Groel  v.  United  Electric  Co.,  132  Fed.  2S6,  is  mit  by 
stockholder  on  right  of  action  in  corporation,  latter  is  indiapenMible 
party,  and  for  pnrpow  of  federal  jorisdictioD  is  aligned  with  defendants 
when  officers  are  opposed  to  complainant's  object  and  with  latter  when 
no  opposition  shown. 

104  U.  B.  493^7,  2S  L.  810,  BANE  OF  COMHEBCE  t.  TENNESSEE. 
S;I  2  (Z,  809).    Olax  exemption. 

Approved  in  Powers  r.  Detroit  etc.  Ify.  Co.,  201  V.  8.  560,  50  L.  866, 
26  Slip.  Ct.  550,  contract  betwen  slate  and  railroad  exempting  property 
from  taxation  other  than  tax  prescribed,  in  statute  created  hj  pre- 
Tision  of  statute  prescribing  annual  tax  ot  percentage  of  capital  stock 
of  eompanj  in  lien  of  other  taxes, 

104  U.  B.  49S-500,  26  L.  633,  VICTOB  v.  ABTHUB. 

87I.  1  (Z,  210).    Construction  of  Beviied  Stotntes. 

Approved  in  United  SUtes  t.  Baisch,  144  Fed.  490,  Bev.  St.,  |  S424, 
proMbits  felonious  making  of  certillcate  of  naturalization  t^  one  other 
than  person  applying  for  dtiienship  or  his  witness;  United  States  v. 
York,  131  E^d.  329,  construing  Bev.  St.,  t  ^Zi,  relating  to  false  per- 
eonatioD  in  naturalisation  proceedings. 

104  U.  a  50S-S12,  26  L.  866,  BTEWABT  v.  LANSING. 

SyL  2  (Z,  211).    Negotiahle  paper — Indorsement — Fraud. 

Approved  in  Pere  Marquette  B.  Co.  t.  Bradford,  149  Fed.  497,  wbem 
railroad  sued  to  rescind  contract  for  purchase  of  stock  in  another  eom- 
pany  and  to  cancel  bonds  issued  in  payment  thereof,  where  contract 
made  collusively  with  offieerB,  and  answer  dsnied  fraud  and  set  up  matters 
in  avoidance,  preliminary  injunetion  granted  restraining  transfer  of 
bonds;  Oibbs  t.  Farmers*  etc.  Bonk,  123  Iowa,  T42,  99  N.  W.  706, 
determining  burden  of  proof  in  action  for  amounts  overpaid  on  note 
where  iDdoraements  show  overpayments;  Toledo  etc  B.  B.  Co.  v.  Star  etc 
Kills  Co.,  146  Fed.  959,  arguendo. 

SyL  5  (Z,  213).    Direction  of  verdict. 

Approved  in  Klunk  v.  Hocking  Valley  By.  Co.,  74  Ohio  St.  134,  77 
N.  E.  764,  determining  sufSciency  of  rebuttal  of  evidence  of  opgligeae* 
in  aetion  for  personal  injuries  to  loeomotiye  flremoD  caused  by  defeeta 
in  water-gauge  glaaa. 
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104  U.  B.  S15-S19,  26  L.  814,  EX  PASTE  OOBDON. 
8yi.  4  (Z,  214).  PioMbition  to  mdmimlt?  court. 
8eo  111  Am.  St  Bep.  034,  note. 

104  U.  a.  Bl«,  020,  2fl  L.  816,  EX  PABTB  DETEOIT  EIVEE  PBEET 
CO. 

B7I.  1  (X,  214).     Proliibitioii  does  not  eonect  erron. 

Approved  In  disseating  opinion  in  Stat«  t.  Godfrej,  54  W,  Ta.  77,  46 
8.  E.  194,  majoritj  prohibiting  mayor  from  trying  petitioner  for  vio- 
lation of  void  gambling  ordinance.     Bee  111  Am.  St.  Bsp.  &65,  note. 

104  n.  S.  SS1-S30,  26  L.  816,  OOTTFBIED  t.  MILLEB. 

BjL  8  (X,  216).    Agent  executing  contract  for  corporation. 

Approved  in  Eenel  v.  Anatin  Min.  Co.,  144  Fed.  861,  contract  pnr- 
porting  in  body  to  be  obligation  of  corporation  and  signed  bj  A,  man- 
ager, ia  contract  of  corporation. 

104  n.  B.  5S3-554,  26  L.  840,  QBIOaS  v.  HOUSTON. 

SyL  1  (X,  217).    Direction  of  verdict. 

Approved  in  Psrkg  v.  Southern  Ry.  Co.,  143  Fed.  277,  upholding 
direction  of  verdict  for  defendant  and  refusing  to  permit  plaintiff  to 
take  nonsuit  in  action  for  death  of  flagman  nn  over  by  train;  Inter- 
national Text  Book  Co.  v.  Hearth,  136  Fed.  133,  69  C.  C.  A.  127,  corpora- 
tion not  liable  for  danderous  words  of  agent  uttered  after  agent  left 
plaintiff's  presence  and  gone  to  another  locality  where  be  was  not  en- 
gaged in  performance  of  duties  under  contract  of  employment;  Guns 
V.  Union  B.  B.  Co.,  27  B.  I.  327,  62  AtL  121,  npholding  Gen.  Laws 
1896,  C.  251,  1  11,  authorizing  direction  irf  judgment  without  further 
trial  by  jury;  Woolf  v.  Washington  etc.Nav.  Co.,  37  Wash.  503,  79  Pae. 
999,  refusing  relief  to  one  injured  while  driving  across  railroad  crossing 
where  he  whipped  horses  across  track  instead  of  stopping.  ' 

(X,  217.)     Miscellaneous,     ated  in  Chaddiek  v.  Lindsay,  S  Okl.  627, 
40  Pae.  944,  refusing  relief  to  brakeman  for  injuries  caused   by  neg- 
ligence of  fellow- servant  in  leaving  trunk  along  track. 
104  V.  8.  579-591,  26  L.  856,  COUNTY  OF  CLAY  v,  SOCIETY  FOB 
SAVINQB. 

SyL  1  (X,  221).    Becitala  in  municipal  bonds. 

Approved  in  Northwestern  Bav.  Bank  v.  CentreviUe  Station,  etc,,  143 
Fed.  84,  where  town  bonds  recited  issuance  under  statute  authorizing 
borrow  for  highways,  and  further  recited  supervisors  and  town  clerk 
acting  under  direction  of  town  highway  commissioner  pursuant  to  pop* 
ular  vote,  bona  fide  puTchaser  established  prima  facie  liability  of  town. 
104  U.  S.  592-595,  28  L.  845,  BONAPABTE  v.  APPEAL  TAX  COUBT. 

SyL  1  (X,  222).     Tax  on  debt  of  other  sUte. 

Approved  in  Union  Eefrigerator  Tranrit  Co.  v,  Kentucky,  19»  U.  S. 
£05,  60  U  164,  26  Snp.  Ct.  36,  due  process  of  law  denied  Kentucky  rail- 
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road  hy  tax  awMteil  under  anthori^  of  Kentucky  it&tute  on  rolling  stock 
permanently  bested  in  other  statet  and  emplojed  there  in  its  bosineaa; 
Commonwealth  t,  Willi^ma,  102  Ta.  7B9,  47  8.  E.  871,  on  dmth  of  do^ 
cedent,  legal  title  to  debts  due  turn  passes  to  axecotor  and  ahould  b* 
taxed  at  domicile  of  execator. 

IM  U.  S.  604-618,  26  L.  881,  EX  PASTE  EOWLAND. 

SjL  1   (Z,  223).     Contempt  of  void  oidere. 

Approved  in  United  SUtes  t.  AtdiiiuoD  etc  By.  Co.,  142  Fed.  188, 
holding  judgment  of  contempt  for  violation  of  injunction  by  circuit 
court  reatiaining  railroad  from  granting  rebates  is  void;  Cayler  t. 
Atlantic  etc.  B.  Co.,  131  Had.  90,  where  federal  court  punished  newspaper 
publisher  for  contempt  in  publishing  criticism  of  official  conduct  and  in- 
tegrity of  court,  judgment  was  void  and  publisher  released  on  habeas  cor- 
pus; Jamison  v.  Wimbish,  130  Fed.  361,  granting  habeas  corpus  whers 
municipal  judge  imposed  infamous  punishment  for  violation  of  pet^ 
municipal  ofiFense. 

104  U.  8.  621-624,  26  L.  B60,  UNITED  STATES  v.  McBBATNET. 

Syl.  2  (Z,  26).     Admission  of  state — Indian  reservations. 

Approved  in  In  r«  Terrill,  144  Fed.  618,  under  Oklahoma  territorial 
organic  act,  Oklahoma  courts  had  jurisdiction  of  territorial  offenso 
committed  on  land  reserved  for  governmental  use  by  proclamation  of 
March  3,  IS80. 

Syt  S  (X,  226).     Jurisdiction — Offenses  on  Indian  rsservation. 

Approved  ID  State  v.  Tully,  31  Mont.  377,  78  Pac.  761,  holding  st»te 
court  has  no  jurisdiction  over  prosecution  for  mordei  committed  on 
part  of  Missoula  Military  Beservation  not  ceded  to  state;  Qoodaoa  t. 
United  States,  7  OkL  123,  125,  127,  S4  Pac  425,  426,  upholding  jurisdic- 
tion of  district  court  exercising  fedeial  over  jurisdiction,  prosecution,  for 
adultery  committed   on   Indian   reservation. 

Distinguished  in  Brown  v.  United  States,  146  Fed.  977,  larceny  com- 
mitted on  Indian  reservation  in  Oklahoma  territory  by  one  not  Indian 
is  crime  against  United  States,  cognizable  by  the  territorial  district 
eourts  exercising  jurisdiction  vested  in  federal  courts. 

104  U.  S.  625-631,  26  L.  870,  UOOBES  v.  CITIZENS'  NATION AI< 
BANK. 

Syl.  2  (X,  22T).     Beversal — Erroneous  sustaining  of  demurrer. 

Approved  in  Armour  v.  Bnssell,  144  F«d.  616,  reversing  personal  in- 
jury judgment  where  erroneous  instruction  as  to  safe  machinay  given, 
though  part  of  charge  correct;  Seattle  Elec.  Co.  v.  Hartlees,  144  Fed. 
381,  in  action  by  deceased's  wife  and  daughter  for  damages  for  wrongfol 
death  of  husband  and  father,  evidence  as  to  physical  condition  of  plain- 
tiffs is  inadmissible;  National  Biscuit  Co.  v.  Nolan,  13S  Fed.  9,  70  C.  C 
A.  436,  it  is  reversible  error  to  permit  plaintiff  in  peraonal  injury  eaa«  to 
testify  that  she  depended  upon  herself  for  support;  Union  P^c  B.  Co,  t. 
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Held,  137  Fed.  18,  69  C.  C.  A.  636,  Tevening  foi  enoneoui  muika  of 
counsel  in  argTiment 

104  U.  8.  631-635,  26  L.  873,  HOPT  v.  PEOPI.E. 

Sjl.  1  (X,  227).    Murder — Evidence  of  intoxication. 

Approved  in  State  t.  WiUianiH,  122  Iowa,  123,  S7  N.  W.  09fS,  de- 
tennining  proprietj  of  instruction  on  effect  of  intoxication  in  prosecu- 
tlon  for  murder  in  flrat  degree. 

S7L  S  (X,  228).    iDstruetions  in  writing;. 

Approved  in  dissentiag  opinion  in  Boggs  v.  United  States,  10  Okl.  448, 
11  OU.  145,  65  Pac  920,  majoritr  holding  all  atatementa  b^  court  to 
JU17  ar«  not  instruction*  vritb  statute  requiring  inatructioni  to  b«  in 

Distinguished  in  State  t.  ArmstroDg,  43  Or.  220,  78  Pae.  1027,  In 
reading  of  additional  instruction  in  murder  cue  from  law  report  not 
reversible  error  where  substanea  of  instraction  contained  in  written 

(X,  227.)  Uiaeellaneoua.  Cited  In  dissenting  opinion  in  Eepner  t. 
United  States,  lOS  IT.  8. 135,  40  L.  126,  24  Sup.  Ct.  797,  tnajoritj  bolding 
government  cannot  appeal  from  judgment  of  acquittal  in  Philippine 
court  of  flnt  instance. 


87I.  1  (X,  229).  Collateral  attack  on  land  patent 
Approved  in  Demars  v.  Hickey,  13  Wyo.  378,  80  Pftc  522,  following 
rule;  Brown  v.  Gumej,  201  U.  8.  193,  50  L.  722,  26  Sap.  Ct  509,  rulings 
of  Land  Department  as  to  tract  covered  by  lode  mining  claim  are  not 
collaterHlij'  atackable  where  final  entry  made;  Beeve  v.  North  Carolina 
Land  etc.  Co.,  141  Fed.  825,  determining  invalidity  of  grant  of  state 
lands;  Teegarden  v.  Le  Marcbel,  129  Fed.  48S,  in  ejectment  in  federal 
court  defendant  cannot  set  up  equitable  title  to  defeat  legal  title  by  im- 
peaching legal  title)  Peyton  v.  Desmond,  129  Fed.  8,  9,  63  C.  C.  A.  651, 
homestead  patentee  may  recover  value  of  timber  wrongfully  cut  and 
removed  from  land  after  initiation  of  claim  and  before  issuance  of 
patent;  Gumey  v.  Brown,  32  Colo.  480,  77  Pae.  359,  Land  Department 
judgment  determining  whether  applicant  for  lode  patent  is  entitled  to 
acquire  fee  is  not  collaterally  attackable;  Florida  Town  Imp,  Co.  v. 
Bigalsky,  44  Fla.  777,  33  80.  451,  public  lands  on  Amelia  Island  reserved 
for  military  purposes  were  beyond  Land  Department's  jurisdiction; 
Qebo  T.  Clark  Fork  C.  Min.  Co.,  30  Mont.  92,  75  Pae.  860,  holding 
eomplainiuit  to  hold  patentee  as  trustee  because  defendant  filed  in  land 
office  forged  relinquishment  of  plaintiff's  rights  in  land,  insufficient 
where  no  showing  made  tbat  plaintiff  did  not  fail  to  do  work  on  land  or 
did  not  fail  to  nuke  reasonable  proof  and  payment;  Bockfinger  v.  Foster, 
10  Okl.  002,  62  Pae.  803,  tonnsite  trustees  cannot  be  adjudged  by  equity 
to  be  tmateea  for  claimaDta  adverse  to  trust  created  by  act  of  Congrew 
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under  which  patent  iMQ«d;  OUshonw  G^  t.  Hill  Broi.,  6  OU.  125,  50 
Pm.  84S,  wliera  townaita  trustees  made  deed  while  appeal  pending  from 
their  decision  to  Secretaij  of  Interior,  and  prior  to  order  of  Interior 
Department  setting  aside  lots  for  public  use  as  site  for  public  boildings, 
deed  Toid;  Eastern  Oregon  Land  Co.  v.  Andrews,  45  Or.  210,  77  Pac 
lis,  were  on  issue  as  to  exterior  limits  of  road  aid  grant  plaintiff  in- 
troduced diagram  from  land  office  and  defendant  iDtroduced  plat  frona. 
office  of  state's  Becretar^  of  Btate,  showing  location  of  line  of  mad, 
bnt  such  plat  not  required  by  law  to  be  filed  with  SecretarT-  of  State, 
diagram  controlled;  Board  of  Education  t.  Mansfield,  17  S.  Dak.  82,  106 
Am.  Bt  Bep.  771,  96  N.  W.  289,  towusite  patent  issued  bj  laad 
official*  is  not  eollateraSr  attaekabte  by  mining  locators  subsequent  to 
patent,  on  theory  that  land  was  mineral;  Welsh  t.  Callvert,  34  Wash.  Z54, 
75  Pac.  872,  where  state  eonvsTOd  lands  as  second-class  tide  lauds, 
subsequent  applicant  to  pnrcbase  portion  thereof  as  o/iter  landa  cannot 
claim  did  not  include  lands  applied  for;  Xiaramie  Nat  Bank  t.  Steinhoff, 
II  Wyo.  308,  71  Pae.  994,  in  action  bj  possessor  under  certificate  of 
purchase  where  no  patent  issued,  court  cannot  determine  title:  dissenting 
opinion  in  United  SUtes  t.  Jn  T07,  198  U.  S.  278,  49  L.  1050,  25  Sap. 
CL  644,  majority  holding  deeirion  of  Department  of  Commerce  affirming 
ilenial  of  emmigration  officials  of  right  of  Chinese  to  land  is  condusire 
on  habeas  corpus,  where  entry  claimed  on  ground  of  dtiiensbip;  dis- 
senting opinion  in  Lily  Hin.  Co.  t.  Kellogg,  27  Utah,  121,  74  Pa«. 
21,  majority  holding  where  no  claim  adverse  to  mining  claim  sought  ti> 
be  patented  is  filed  in  time  limited  by  Bev.  St,  |  2325,  condusiTely 
presumed   that  applicant  entitled  to  patent. 

S7I.  3  (Z,  233).    ConduaiTenesa  of  land  patent. 

Approved  in  Qalbraith  v.  SbasU  Iron  Co.,  143  CaL  98,  70  Pae.  903, 
following  rule. 

Syl.  4   (X,  233).     Mistake  of  land  officers — Equitable  relief. 

Approved  in  Parker  v.  Lynch,  7  OU.  050,  662,  SO  Pac  1088,  109S, 
fact  that  one  offered  contest  against  homestead  entry  which  was  re- 
jected by  Land  Department  givea  no  right  of  action  to  sue  to  declare 
patentee,  who  was  eutryman  at  time  of  contest,  trustee  for  nse  of 
plaintiff;  Adams  t.  Couch,  1  Okl.  34,  26  Pac  1015,  refusing  to  gi** 
relief  where  contest  between  adverse  claimants  ia  pending  before  Land 
Department;  dissenting  opinion  in  Paine  v,  Foster,  9  OkL  275,  60  Pac 
29,  majority  following  rule. 

Syl.  0  (X,  233).     (Salability  of  interest  in  mining  claim. 

Approved  in  Price  v.  Mcintosh,  1  Alaska,  293,  294,  niner^  rale 
fixing  size  of  placer  claims  at  1320  feet  long  by  600  feet  wide  is  void 
as  Umiting  claim  to  leas  than  20  acres. 

Syl.  1  (X,  233).    ContignoQS  minu — Joint  appUcaUon. 

Approved  In  Lochard  v.  Asher  Lumber  Co.,  131  Fed.  691,  695,  6S 
C,  C.  A.  617,  under  Bev.  St.  Ey.,  c.  102,  f  3,  relating  to  purchase  ot 
vacant  land*  one  may  survey  seveial  200  acre  tracts  and  obtain  [«toal 
therefor. 
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SyL  8  (X,  235).    UlneB— AMMament  work. 

DutinguiBhed  in  Hain  t.  MattM,  34  Colo.  351,  355,  88  P&e.  120, 
130,  under  Bar.  8t  V.  8.,  i  2324,  u  amended  Februaij  11,  1870,  work 
daM  In  tunnel  maj  be  applied  aa  aaBSbBment  work  on  mining  location 
tlumgh  person  doing  work  does  not  own  eontinnona  itrip  of  tenitorj 
from  portal  of  tunnel  to  bonndorj  of  location. 

<X,  229.)  Miieellaneoua.  CSted  in  Creede  ete.  Milling  Co.  t.  Uinta 
Tnnnel  etc  Co.,  ISO  U.  8.  347,  49  L.  507,  25  Bup.  Ct.  266,  defining  "loca- 
tion" and  "Duning  claim";  Nome-Sinook  Co.  T.  Slmpeon,  1  Alaaka, 
583. 

104  n.  S.  068-680,  SO  L.  S8S,  KOSHKONONG  t.  BVBTON. 

Bjl  2  (X,  235).    Limitations— Eziating  eanaaa. 

Approved  in  Soper  t.  Lawrence  Bros.  Co.,  SOI  U.  8.  370,  50  L.  792, 
20  Bop.  Ct.  473,  twen^  years'  adverse  possession  of  wUd  land  before 
passage  of  Ue.  Pub.  Laws,  lg05,  e.  1Q2,  bars  suit  by  former  owner  for  ' 
possession  if  adrenw  possession  did  not  continue  for  five  years  following 
passage  of  act;  I«rob  t.  Powder  Bivei  Liveatoek  Co.,  132  Fed.  439,  65 
C.  C.  A.  570,  67  L.  B.  A.  558,  holding  void  Colo.  Sees.  Laws,  1805,  p. 
23B,  as  amended  by  Sesa.  Laws,  1899,  p.  248,  prescribing  limitation  on 
actions  on  jadgmenta.     See  111  Am.  Bt.  Bep.  455,  nota. 

8yl.  4  (Z,  230).     BatrospectiTe  statntory  eonstmction. 

Approved  in  Hall  v.  Chicago  etc.  By.  Co.,  149  Fed.  567,  employeia' 
liability  act  of  1906,  did  not  apply  to  causes  of  action  existing  at  time 
of  its  adoption.   / 


SyL  1  (X,  236).    Poitmaster  general — Mail  contract  eompeosation. 

Approved  in  Slavens  v.  United  States,  196  U.  8.  236,  49  L.  461,  2S 
Sup.  Ct.  229,  postmaster  general  may  cancel  mail  contract,  service  under 
whieh  baa  materially  decreased  by  using  street-cars  to  carry  maiL 

IM  V.  B.  689-093,  26  L.  894,  UABON  v.  BABQENT. 

SyL  1  (X,  237).     Taxation  of  legacies — AecruaL 

Approved  in  Eidman  v.  TUglmian,  136  Fed.  143,  69  C.  C.  A.  139, 
affirming  Tilghmas  t.  Bidman,  131  Fed.  852,  and  holding  legacies  left 
by  testator  who  died  prior  to  July  1,  1902,  at  which  time  act  repealing 
Wai  Bevenua  Aet^  1898,  H  29,  30,  took  effect,  are  not  taxable  there- 
under; Bhanley  v.  Harold,  141  Fed.  426,  427,  where  testator  left  residuary 
eatata  Is  tmst  nntil  death  or  remarriage  of  widow,  then  to  be  divided 
ami>'*g  Bona,  and  until  sueh  time  income  to  be  divided  between  widow 
and  aone,  reversionary  interest  of  sons  not  subject  to  War  Bevenue  Act 
UM,  II  S»,  80^  W  amandad  in  lOOL 
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IM  n.  B.  694-70T,  26  L.  896,  MBBBITT  ».  WELSH. 

SyL  1  (££,  237).    Cuatoms  dntiM— Beputmeot  regnlationa. 

DUtinguialied  is  Strattou  v.  Ocenus  Steanubip  Co.,  110  Fed.  834, 
treaHUT7  Tegulatian  requiring  master  or  owner  of  verael  bringing  in  ftlien 
in  transit  to  foreign  country  to  deposit  bead  tax  provided  bj  U.  8. 
Comp.  St.  Supp.  IQOS,  p.  S74,  is  valid;  Borden  v.  United  States,  132  Fed. 
206,  requirsmeDt  in  treasurr  department  regulations  of  proof  of  registry  ~ 
of  grendsiTeB  and  grand  dams  of  aniioals  imported  for  breeding  purpose* 
does  not  contravene  Comp.  St.  IfrOl,  p.  1679. 

87I.  4  (X,  237).     Duty  on  sugar. 

Distinguished  In  Stone  etc  Co.  v.  TTnitad  States,  147  Fed.  605,  607, 
determining  rate  of  duty  where  two  kinds  of  wools  changed  in  condition 
bj  mixing  in  same  bale  to  make  mixture  snbject  to  lower  du^  provided 
for  poorer  kind. 

104  tJ.  a  728-734,  26  L.  908,  UNITED  STATES  v.  SAVINGS  BANK. 

S7L  2,  (X,  238).     Revenue  appeal — Presentation  to  commissioner. 

Approved  in  ClKistie- Street  Com.  Co.  v.  United  States,  136  Fed.  329, 
830,  69  C.  C.  A.  464,  affirming  129  Fed.  508,  bolding  action  against 
United  States  on  claim  to  recover  back  internal  revenue  taxes  illegally 
collected  wbich  baa  been  presented  to,  but  not  approved,  by  interns) 
revenue  eommisaioner,  is  barred  two  years  after  cause  of  action  accrues: 

104  U.  3.  737-757,  26  L.  910,  HEALD  v.  EICE. 

Syl.  1  (X,  239).    Patents— Identity  of  patent  and  reissno. 

Approved  in  Connors  t.  Onnsby,  148  Fed.  14,  holding  void  Ormsby 
reissue  No.  11,630,  for  transom  lifter;  Cramer  v.  Singer  Mfg.  Co.,  147 
Fed.  920,  Cramer  patent  No.  271,426,  for  sewiDg-madiine  treadle,  is  not 
infringed  by  device  of  Diebl  patent  No.  306,469. 

Syl.  3  (X,  239).    Patent  for  combination. 

Distinguished  in  Pennsylvania  Olobe  QasUgbt  Co.  v.  Best,  137  Fed. 
942,  upholding  Campbell  patent  No.  447,757,  for  method  of  employing 
hydrocarbon  fluids  for  illuminating  purposes. 

104  U.  8.  737-766,  26  L.  017,  BETTTON  v.  NIOCOLLS. 

(X,  240-)  Miscellaneous.  Cited  in  Opinion  of  the  Justices,  73  N.  H. 
624,  62  Atl.  971,  woman  cannot  be  notary. 

104  U.  8.  775-783,  26  L.  924,  WABNOCK  v.  DAVIS, 

Syl.  1  (X,  241).  Insurable  interest  of  assignee  of  poli^. 
Approved  in  Oould  v.  New  York  Life  Ins.  Co.,  182  Fed.  931,  wbera 
bankrupt  held  life  policy  payable  to  administrators  which  has  no  mr- 
render  value,  and  surrendered  it  to  trustee,  who  failed  to  pay  premiom, 
and  bankrupt  committed  suicide,  administrator  and  not  bnstee  entitled 
to  proceeds;  MetropoUUn  etc.  Ins.  Co.  v.  EUson,  72  Kan.  204,  S3  Pac 
412,  3  L.  K.  A.  (N.  S.)  934,  holding  void  agreement  assigning  half  of 
proceeds  of  Uf  e  policy  to  one  having  no  insurable  interest  on  eonmdsr^ 
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tion  that  urigiiM  p&j  premiums;  QriSIii  t.  i^)uitilbIe  Assor.  Soe.,  119 
E7.  859,  84  B.  W.  1165,  one  not  creditor  of  inanred  who  proeurea  poUty 
on  talBO  lepreaeotatioii  tliat  be  i«  auch  ereditoi  is  not  entitled  to  pro- 
ceeds;  Bjbd  t.  Metropolitan  etc.  Ina.  Co.,  117  Mo.  App.  6S0,  93  S.  W.  348, 
eousiiu  have  no  iuBurable  intereat  in  each  other's  Uvea;  Hinton  v.  Mutual 
Beserve  etc  Ina.  Co.,  135  N.  C.  323,  102  Am.  St.  Bap.  54S,  47  S.  E.  477, 
65  L.  B.  A.  161,  where  life  policy  payable  to  estate  of  inanred  wna  secured 
under  agreement  between  inaured  and  person  having  no  insurable  intereat 
that  latter  wonld  paj  premiums  and  take  proceeds,  and  policj  assigned 
to  bim,  he  could  not  sue  aa  administrator  to  secure  proceeds  under  ogieft- 

Distingoisbed  in  Mechanics'  Nat.  Bonk  t.  Commra.,  72  N.  H.  19, 
SO,  21, 101  Am.  St.  Bep.  650,  6S  AtL  195,  policy  taken  by  insured  on  own 
life  is  assignable  to  one  who  had  loaned  money  to  eorporationa  of  which 
insured  was  manager  to  aecnre  such  debt 

87L  8  (X,  243).    Assignment  of  policy  to  creditor. 

Approved  in  Clark  v.  Equitable  Life  Assur.  Boc.,  133  Fed.  SIB,  where 
inanret  had  knowledge  that  pledgee  of  policy,  though  having  received 
amount  thereon  exceeding  debt,  declared  intention  to  collect  balance 
due  on  policy,  and  inanrer  agreed  to  hold  balance  until  legally  authorised 
to  dispose  of  it,  insured  could  sue  company  therefor;  Gordon  t.  Ware 
Nat.  Bank,  132  Fed.  446,  05  C.  C.  A.  580,  67  L.  B.  A.  6S0,  pledgee  of 
life  policy  who  bids  in  policy  on  toreclosure  sale  may  sell  same  to  one 
having  no  insurable  interest;  Oriffin  v.  Equitable  Assur.  80c.,  119  Ky. 
861,  64  8.  W.  1166,  where  policy  made  to  one  having  no  insurable  in- 
terest is  not  absolntely  void  as  wager  and  insured  psya  proceeds  to 
such  beneficiaiy  witliout  notice  of  wont  of  insurable  interest,  he  cannot 
be  compelled  to  again  pay  to  insurer's  administrator;  New  York  Life  Ins. 
Co.  V.  Neal,  114  I^  660,  38  80.  4B8,  determining  right  of  heirs  to  take 
proceeds  of  policy  where  no  beneficiary  capable  of  taking  exists;  Me- 
ctenics'  Nat.  Bank  v.  Comins,  72  N.  H.  IG,  101  Am.  SL  Bep.  650,  55 
AtL  IBS,  one  advancing  funds  to  conduct  business  of  corporation  may 
have  insurable  intereat  in  life  of  manager;  Uinton  v.  Mutual  Beserve 
ete.  Ins.  Co.,  135  K.  C.  324,  102  Am.  St.  Bep.  545,  47  8.  G.  477,  65 
L.  B.  A.  161,  where  life  policy  payable  to  estate  of  insured  was  secured 
under  agreement  between  insured  and  person  having  no  insurable  interest  * 
that  latter  would  pay  premiums  and  take  proceeds,  and  policy  assigned  to 
bim,  he  could  not  sue  aa  administrator  to  secure  proceeds  under  agree- 
ment; Brett  T.  Wamiclc,  44  Or.  520,  521,  102  Am.  St.  Bep.  639,  7S  Pac. 
1064,  cousin  of  member  of  bencBcial  society  may  with  assent  of  bene- 
ficiary, make  contract  with  member  for  assignment  of  certificate  oa 
security  for  advances;  Wilton  v.  New  York  Life  Ins.  Co.,  34  Tex.  Civ. 
158,  76  8.  W.  404,  niece  who  lived  with  and  was  supported  by  unda 
ha*  BO  insurable  interest  in  bis  life. 
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101  U.  8.  788-797,  26  L.  779,  WOOD  Y.  WEIMAB. 

8]rL  1   (X,  244).     B«pleviii  by  mortgagM  of  kttMh«d  goods. 

Approred  in  Fint  Nat.  Bank  ▼.  Steen^  9  Idaho,  829,  108  Am.  8L  Bep. 
174,  75  Fac  227,  following  rnle. 

8^  2  (Z,  244).    Error  from  state  cost  judgment. 

Dietingnisbed  in  Western  Coal  etc  Co.  t.  Petty,  132  Fed.  606,  Jadg- 
ment  at  law  denying  coats  to  prevailing  party  is  reriewable  on  error; 
Nutter  ▼.  Brown,  C8  W.  Va.  240,  S2  8.  E.  90,  1  L.  B.  A.  (N.  a)  1083, 
decree  respecting  extraordinary  costs  such  as  expense  and  comfenaation 
of  receiver  is  appealable^ 

SyL  3   (Z,  244).     Mortgage — MiadeMription  of  debL 

Approved  in  Holley  v.  Curry,  68  W.  Ta.  76,  112  Am.  St  Bep.  948,  61 
a  E.  137,  writing  containing  clause  tliat  it  is  to  secnra  A  as  executor 
of  will  of  B,  payment  of  wbatever  amount  C  may  owe  him  as  such  ex- 
ecutor on  settlement  is  not  new  promise  remonng  bar  of  limitations. 

8yL  1  (Z,  244).    Vnrecoided  mortgage — PoBsesaiou  by  mortgages. 

Approred  in  Fint  8tate  Bank  v,  Sibley  County  Bank,  D6  Minn.  463, 

105  N.  W.  488,  holding  reception  of  evidence  to  show  oral  agreement 
to  make  notes  oecured  by  mortgage  running  to  creditor 's  agent,  who  was 
to  sell  lands  and  apply  proceeda  to  debts,  properly  admitted  and  did 
not  show  express  parol  trust. 

SyL  0  (Z,  245).  Appeal — Objections  in  lower  coorL 
Approved  in  Columbos  By.  Co.  t.  Patterson,  143  Fed.  2S0,  objection 
to  admissibility  of  deposition  on  ground  that  not  shown  that  witness 
is  not  at  time  of  trial  within  reach  of  nnhpoena  will  not  be  considered 
when  first  raised  on  appeal;  Qravea  v.  Bonnese,  97  Minn.  281,  107  N. 
W.  104,  refusing  to  reverse  for  admission  of  evidence  objected  to  on 
ground  that  no  sufScient  foundation  laid,  where  objection  results  in 
misdirection  of  trial  eonrt  to  only  certain  of  several  possible  phases  of 
preliminary  proof;  Territory  v.  Gonzales,  II  N.  W.  458,  68  Pae.  926, 
holding  Insaffioieut  assignment  of  error  that  verdict  i&  larceny  eaaa  i> 
contrary  to  law  and  evidence 
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lOB  U.  8.  B,  4,  26  L.  939,  SWOPB  t.  LEFFINQWELL. 

Syl.  i  (X,  246).    Affirmance — State  decisioii  on  feders]  qaeiUnn. 

Approved  in  Nutt  t.  Euut,  200  tl.  8.  19,  50  h.  3S2,  Sup.  Ct.  246, 
«ne  who  insists  tbat  jadgment  eaonot  be  rendered  againat  bim  eon- 
siatentlj  with  federal  itatates  asKrta  privilege  ajid  immnDity  under 
eueh  statuteB  within  B«t.  St.,  j  T09. 

Syl.  4  (X,  346).    Who  may  urge  nltra  yirea 

Approved  in  State  t.  American  Book  Co.,  69  Ean.  13,  76  Fae.  41S, 
1  L.  B.  A.  <N.  S.)  1041,  oontracta  made  with  foreign  corporation  be- 
fore it  has  obtained  permission  to  do  business  io  state  under  statuta 
are  not  subject  to  eaneellation  by  one  of  parties. 

105  TJ.  8.  7-12,  26  L.  998,  POLLAHD  v.  VINTON. 

Byl.  I  (X,  247).    BID  of  lading  as  eridenee  of  ownenUp. 

Approved  in  MeEelvey  t.  Perham,  31  Moot.  606,  79  Pae.  254,  where 
defendant  ordered  lima  for  use  on  Sth  and  plaintiff  pat  it  on  cars  on 
ISth,  and  thereafter  he  received  eountetmand  but  did  not  recall  ship- 
ment, and  kept  bill  of  lading,  defendant  not  obliged  to  accept  lime 
«n  its  arrivaL 

8yL  2  (X,  247).    Bill  of  lading  as  negotiable  instrument. 

See  105  Am.  St.  Bep.  334,  34S,  note. 

SyL  4  (X,.24S).    Bill  of  lading— Actual  receipt  of  goodi. 

Approved  in  Boy  v.  Northern  Pae.  Ky.  Co.,  42  Wash.  579,  85  Pae. 
65,  act  of  carrier's  agent  in  delivering  bill  of  lading  for  goods  which  he 
knew  were  not  delivered  to  carrier  does  not  Idnd  carrier  as  to  innocent 
pledgee. 

8yL  5  (X,  248).    Bill  of  lading — Oooda  not  received. 

Approved  in  Clark  v,  Clyde  8.  S.  Co.,  148  Fed.  244,  steamer  not  liable 
for  nondelivery  of  goods  not  actually  received  for  shipment  thongh 
it  issued  bills  of  lading  therefor  on  receipts  with  name  of  its  clerks 
forged;  Arthur  v.  Texas  etc.  By.  Co.,  139  Fed.  132,  where  railroad  issued 
bill  of  lading  for  cotton  on  compress  company's  platform  on  receipt  of 
latter  and  cotton  burned  before  actual  delivery  to  railroad,  latter  not 
liable  for  negligence  of  compress  company;  Quffey  v.  Alaska  etc.  8. 
8.  Co.,  130  Fed.  275,  64  C.  C.  A.  517,  where,  at  time  goods  delivered  on 
wharf  under  bill  of  lading  reciting  goods  to  be  shipped  on  vessel  "now" 
at  certain  por^  compIainaDt  knew  vessel  was  at  sea,  and  goods  never 
delivered  to  ship,  vessel  not  subject  to  maritime  lien  for  bieaoh  ot 
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coDtraet;  WKtkuis  Nat.  Bank  r.  Cleveland  etc.  By.  Co.,  117  Ho.  App. 
252,  9S  B.  W.  846,  carrier  not  liable  to  one  to  wbom  bill  of  lading  is- 
sued before  receipt  of  goods  where  they  are  afterward  received  but 
have  spoiled  in  meaatime;  Boy  v.  Northern  Pae.  By.  Co.,  43  Wash. 
676,  S80,  85  Pae.  54,  56,  act  of  eanier'a  agent  in  delivering  bill  of  lading 
for  goods  which  be  knew  were  not  delivered  to  carrier  does  not  bind 
carrier  as  to  innoe«nt  pledgee.    See  105  Am.  St.  Bep.  352,  note. 

105  U.  8.  13-24,  26  L.  MI,  QBEENWOOD  t.  UNION  FBEIGHT  B. 
00, 

SyL  1  (Z,  249).    Suit  by  atoekbolder  for  corporation. 

Approved  Is  Doctor  v.  Harrington,  IH  U.  S.  S6S,  49  L.  010,  iK 
Snp.  Ct.  '355,  fact  that  interests  of  corporation  may  be  same  sa  tboaa 
of  complaining  stoekbolder  does  not  require  alignment  with  eomplain- 
ant  where  bill  alleges  corpoiation  is  under  antagonistie  control;  Oroel 
r.  United  Glee.  Co.,  132  Fed.  257,  262,  26G,  in  suit  by  «toeUiold«r  on 
right  of  action  in  eorpoiation,  latter  aligned  with  either  party  accord- 
ing to  facts,  for  purposes  of  federal  jurisdiction;  New  York  etc  B.  Co. 
V.  Offield,  77  Cbnn.  421,  59  Atl.  512,  upholding  right  of  railroad  to  con- 
demn few  shares  of  another  railroad  which  it  does  not  own,  where  in- 
provementa  of  other  road  necessary  and  it  baa  not  means  to  make  tbem 
but  condemning  liaad  has.  See  notes,  97  Am.  St.  Bep.  32;  103  Am.  St. 
Bep.  560. 

Distinguished  in  Keuler  t.  Ensley  Co.,  129  Fed.  404,  contract  by 
which  officers  have  obtained  property  of  corporation  by  actual  fiaud 
may  be  latifled  by  directors  and  disinterested  majori^  of  atoekfaoldei* 
where  they  act  fairly  and  to  interest  of  corporation. 

105  U.  S.  24-36,  26  L.  1001,  THE  SCOTLAND. 

SyL  1   (X,  251).     Maritime  law,  how  far  operative. 

Approved  in  The  Sacramento,  131  Fed.  374,  following  nila. 

SyL  6  (Z,  252).     Shipping— Limitation  of  linbUify. 

Approved  in  Oceanic  Stnm  Nav.  Co.  v.  Aitken,  196  U.  S.  69S,  40  I*. 
614,  25  Snp.  Ct.  317,  damage  to  cargo  from  sinking  of  ship  after  reach- 
ing port  due  to  imprudent  unloading  does  not  exempt  owner  of  hi  ill 
under  Harter  Act,  §  3, 

SyL  9  (X,  253).    Collision— I«w  governing. 

Approved  in  The  Eagle  Point,  142  Fed.  454,  where  two  British  voMeto 
in  fault  for  collision  on  high  seas,  cargo  owner  can  recover  only  balf 
loB8  from  either  vessel;  In  re  Clyde  8.  S.  Co.,  134  Fed.  100,  suit  for 
damages  for  wrongful  detith  caused  by  collision  on  high  seas  maint«ia- 
able  in  admiralty  where  recovery  for  wrongful  death  allowable  by  atftt- 
ntes  of  state  where  both  vessels  belonged. 

Distingoished  in  The  Eagle  Point,  136  Fed.  1014,  where  two  British 
vessels  are  both  in  fault  for  collieion  on  high  seas,  in  suit  in  fedsra> 
•ourt  SBTgo  owner  maj  recover  full  damages  from  aither  veeseL 
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87L  11  (X,  254).    Shipping — Limitation  of  liabilit; — Damages. 

Approved  in  The  Lotta,  150  Fed.  222,  where  there  was  only  ons 
claim  against  vessel  for  negligent  death,  veaael  owner  cannot  enjoin 
■tate  Buit  to  recover  amount  of  liability  determined  in  federal  court. 

8;1.  13  (Z,  2EM).     Colliaiou — Loss  of  cargo — Ueaaure  of  damages. 

Distinguished  in  La  Bourgogne,  139  Fed.  435,  where  passage  or 
freight  monej  is  prepaid  under  eontraet  hj  which  it  bacomes  propeiiy 
of  shipowner  whether  voyage  completed  or  not,  it  must  be  surrendered 
before  liabilitj  limited. 

105  tr.  S.  45-51,  2S  L.  1028,  HEAD  v.  HABGBAVE. 

8j\.  2  (X,  255).    Attorney's  opinion  as  to  value  of  services. 

Approved  In  Walker  Mfg.  Co.  v.  Enox,  136  Fed.  340,  69  C.  C.  A.  ^ 
160.  in  aotioD  for  reasonable  value  of  plaintiff's  services  it  was  no  ob- 
jection to  recovery  that  witnesses  disagreed  as  to  price  usually  paid  for 
such  services;  Denison  v.  Shawmut  Hin.  Co.,  135  Fed.  865,  applying  rule 
where  evidence  on  question  of  market  value  of  coal  at  mine  was  opioion 
evidence;  Andrews  v.  Frierson,  144  Ala.  477,  30  80.  614,  in  determin- 
ing value  of  auctioneer's  services,  register  not  bonod  to  give  credit  to 
unimpeaehed  expert  evidence  as  to  their  value;  Chicago  etc.  By.  Co.  v. 
MjBor  Land  Co.,  163  Ind.  2i2,  69  N.  E.  S47,  applying  rule  to  damages 
in  condemnation  proceedings;  Continental  Ins.  Co.  v.  Chicago  etc  By. 
Co.,  97  Minn.  476,  107  N.  W.  652,  applying  rule  to  expert  testimony  as 
to  practicability  of  locomotives  operated  so  aa  not  to  start  fires  at  dis- 
tance involved;  Bestelsky  v.  Delmar  Ave.  etc  B.  B.  Co.,  106  Mo.  App. 
369,  85  8.  W.  667,  applying  rule  in  estimating  damages  to  realty  by 
reason  of  street  grading;  Meyer  v.  Michaels,  60  Neb.  146,  95  N.  W.  06, 
applying  rule  in  replevin  where  value  of  goods  in  issue. 

105  U.  B.  60-73,  26  L.  1008,  TATLOB  v.  TPBILANTE. 

Syl.  2   (X,  258).     Bailroads — Power  of  eminent  dom^. 

ated  in  Detroit  ate.  B.  B.  Co.  t.  CampbeU,  140  Mich.  3B7,  103  N. 
W.  857,  arguendo. 

Byl.  4   (X,  2SS).     State  deeisiona  after  bond  issue. 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  763,  where  at 
time  county  rellroad  aid  bonds  issued  state  supreme  court  had  not  con- 
structed constitational  provision  claimed  to  be  violated  by  statute  under 
which  bonds  issued,  holder  of  coupons  entitled  to  federal  court's  con- 
struction irrespective  of  state  decisions  rendered  after  issuance  of  bonds. 

105  tJ.  a  73-76,  26  L.  1024,  NEW  BUFFALO  TOWNSHIP  v.  IBON 
CO. 

Syl.  1  (X,  2S9).    State  decision  after  bond  issue. 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  763,  where  at 
time  county  railroad  aid  bonds  issued  state  supreme  court  had  not  con- 
strued eonatitutional  provision  claimed  to  be  violated  by  statute  under 
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whicb  iModa  Imifld,  holder  of  eonpou  entitlDd  to  fedenl  eourt's  eon- 
•tniction  imapMtiTO  of  itata  deeiaiou  randered  sftoi  utnanee  of  bonda. 

87L  4  <X,  290).    Bailrokd  aid  bonda— ConjoUdfttion. 

Approved  in  Jonc*  t.  HisMuri  etc  El.  Co.,  135  Fed.  157,  stockholder 
la  ona  of  two  eontolidated  eoiporatiou  cannot  muntain  bill  to  en- 
force right*  bnied  on  theoiy  that  company  rtill  exiated. 

Diatin^iBhed  in  Jonei  t.  UisMuri  etc  Elee.  Co.,  144  Fed.  775,  min- 
ority faoldera  of  preferred  rtock  ma;  aroid  conaoUdation  of  eorpon- 
tiooi  which  eonatituted  fraud  upon  their  right!. 

105  U.  8.  77-04,  8S  L^  1111,  HAUMOCE  ▼.  FABMEBS'  LOAK  ETC 
CO. 

S7L  1    (X,  £09).     Statutory   eonatructioii— Punctuation. 

Approved  in  Crawford  t.  Bnrke,  195  U.  8.  192,  49  L.  1S3,  25  Sup. 
CL  9,  eonatmiag  Bankr.  Act.  1898,  i  17,  aobd.  4;  Chicago  etc.  Sf.  Co. 
T.  Voelker,  1E9  Fed.  527,  05  C.  C.  A.  226,  70  L.  B.  A.  264,  conatminit 
federal  safety  appliance  act  of  1898  and  Code  Iowa  1897,  !§  2097,  2080, 
r«qnirisg  automatie  eonplera;  Appleton  v,  American  Matting  Co,  05  N. 
J.  Eq.  379,  54  AtL  45,  eonatruing  P.  L.  1890,  c.  1S5,  j  30,  aa  making 
direetora  liable  for  declaring  diridenda  ont  of  capital,  thongh  there  is 
no  dissolution  or  iDSoIrencj  of  corporation;  State  t.  Banfleld,  43  Or. 
291,  7E  Fac  109S,  eonstroing  Lawa  1903,  p.  339,  amending  certain  acta. 

105  U.  a  94-97,  26  L.  939,  LEHNBEUTEB  r.  HOLTHAUS. 

87I.  1  (X,  261).    Patent  as  evidence  of  novelty. 

Approved  in  Loe  Angeles  Art  Organ  Co.  v.  Aeolian  Co.,  143  Fed. 
884,  Tremaine  ft  Pain  patent  No.  552,790,  for  improvementa  in  musical 
instruments  using  perforated  musis  aheeta,  ia  infringed  by  device  of 
Fleming  patent  No.  669,442;  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140 
Fed.  171,  Shrader  patent  No.  592,920,  for  machine  for  etching  glass- 
ware, ia  infringed  by  machins  of  SchifTbaner  patent  Ho.  645,333; 
Atwood-MoniaoQ  Co.  v.  Slpp  Electric  ete.  Co.,  136  Fed.  860,  upholding 
{ratent  No.  729,084,  for  improvements  in  swift-brackets;  ClevelaDd 
Foundry  Co.  v.  Eauffman,  135  Fed.  361,  68  C.  C.  A.  658,  upholding 
Jeavona  patent  No.  70S,500,  for  oU-bamer. 

8yl.  3  (X,  202).    Patenta— Infringement  aa  evidence  of  ntili^. 

Approved  in  A.  B.  Mihier  etc  Co.  t.  Teabera,  133  Fed.  919,  07  C. 
C.  A.  210,  upholding  Milner  patent  No.  597,080,  for  improvementa  ia 
counter  stools  for  storea. 

105  V.  a  97-99,  20  L.  907,  UNITED  STATES  v.  TEMPLE. 

Syl.  1  (X,  262).    Statutory  eoDstmction. 

Approved  in  Honghton  v.  Payne,  194  IT.  8.  100,  48  L.  691,  24  Bnp. 
Ct  590,  banks  eomplete  io  themselves  are  not,  beeauae  pnbliabed  at 
stated  intervals  and  in  conaecutive  numbers,  entitled  to  aecond-elOM 
pottal  latei  under  Comp.  St.  1901,  p.  2640. 
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105  V.  a.  100-132,  26  L.  1080,  BLEMEKHA8SETT  t,  8HEBMAN. 

Bjl.  3   (X,  283).     Banbniptcj— Mortgage  as  proference. 

Approved  in  In  re  Mclotosh,  150  Fed.  S49,  unrecorded  mortgage  can- 
not be  set  aside  aa  fraudulent  at  suit  of  mortgagor's  truEtes  in  ab- 
eeDce  of  allegation  that  it  wan  withheld  from  record  by  agreement  or 
for  fraudulent  purpose;  In  re  Bhaw,  146  Fed.  276,  279,  where  bankrupt 
gave  mortgage  on  tannerj  and  materiala  therein,  but  bj  agreement  not 
recorded  nor  possession  taken,  and  mortgagee  gave  mortgage  on  bark 
which  it  held  nnder  mortgage,  but  last  mortgage  not  recorded  and  con- 
structive possession  given  agent  of  second  mortgage,  wbo  appointed 
bankrupt  custodian,  both  mortgages  void  as  against  bankrupt's  trustee; 
Bogers  t.  Page,  140  Fed.  605,  606,  where  mortgage  given  bj  insolvent 
to  brother  for  future  advances  not  delivered  untU  two  yeara  after  sign- 
ing under  agreement  not  to  record  nntU  neeessaiy  to  protect  mortgagee, 
was  not  recorded  till  few  days  prior  to  mortgagor's  bnnkruptej  it  w9b 
voidable  preference;  In  re  Noel,  137  Fed.  702,  where  suecession  of  mort- 
gages, first  to  secure  loan  and  others  to  secure  renewals  thereof  enier; 
fort^-flve  dajs  thereafter,  were  withheld  from  record  for  more  than  time 
prescribed  bj  statute  for  recordation,  to  uphold  mortgagor's  credit 
last  of  series,  though  recorded,  is  void  aa  to  mortgagor's  ttankrilptcy 
trustee;  In  le  Ewald,  135  Fed.  170,  net  of  creditor  In  withholding 
chattel  mortgage  from  record  bf  agreement  with  mortgagor  until  tatter's 
banlcmptej  does  not  affect  right  to  prove  debt  in  bankruptcy  nor  sub- 
ordinate it  to  claims  of  subordinate  creditors;  Johnston  t.  Columbus 
etc.  Banking  Co.,  85  Uise.  2Sft,  260,  3S  So.  103,  where  bank  president 
conveyed  property  to  bank  and  deeds  withheld  from  record  at  his  re- 
quest ao  he  could  secure  credit,  bank's  claim  under  conveyance  postponed 
to  other  creditors   of   president's   estate  in   probate. 

Distinguished  in  In  re  Hunt,  139  Fed.  290,  291,  mortgage  of  proper^ 
in  New  York  which  by  taw  need  not  be  recorded  except  as  to  subsequent 
purchasers  is  not  preference  if  executed  more  than  four  months  prior  to 
bankruptcy,  unless  it  is  withheld  from,  record  pursuant  to  fraudulent 
agreement. 

lOS  V.  8.  126-132,  E8  L.  942,  AQEB  v.  MUBBAT. 

8yL  8   (X,  264),     Equity — Application  of  property  to  Judgment, 

Approved  in  In  re  Eurlbutt  Hatch  ft  Co.,  135  Fed.  507,  68  C.  C.  A. 
216,  where  member  of  stock  exchange  contributed  seat  to  firm,  which 
■nbeequently  became  bankrupt,  bankruptcy  court  could  compel  him  to 
transfer  it  for  Jtenefit  of  firm's  bankruptcy  trustee. 

(Z,  264).  Miscellaneous.  Cited  in  Bobbs-Merrill  Co.  v.  Straus,  147 
Fed.  18,  determining  right  of  owner  of  copyrighted  book  to  sell  under 
restriction  as  to  price  of  resale. 

SjL  0  (X,  265).    Subjection  of  patent  right  to  debt. 

Approved  in  CDell  v.  Boyden,  150  Fed.  736,  on  bankruptcy  of 
member  of  stock  exchange  seat  passes  to  trustee  as  assets  of  estate;  In 
n  Hurlbutt,  135  Fed.  607,  68  C.  C.  A.  216,  where  member  of  stock  ■» 


sdbvGoOgIc 


lOfi  V.  a  143-1S9  NotM  on  U.  8.  Beporta.  MTI 

ebange  eontiibtited  ieat  to  firm  whieb  raljMqaentlr  baeamt  buknpt, 
bankruptcy  court  con]d  compel  him  to  tianafer  it  for  benett  of  flis'i 
bankrnptej  trustee. 

Diatin^ished  in  HUdretb  v.  Tblbodflan,  ISO  Hsn.  S4,  ^H  ^^ 
St.  Bep.  SflO,  71  N.  E.  112,  where  record  oimen  of  patent  wtn  aot- 
residenia  and  Mrviee  made  b;  deliTei?  of  copy  of  bill  md  notice  in  tkeu 
atnte,  court  acquired  no  juriadietion  of  enit  in  personam  to  abtaia  poe- 
session  of  patent 

105  u.  a  143-isft,  ee  l.  ees,  sooyill  ▼.  thatix. 

Sj'l.  4   (Z,  266).     Estoppel  of  atoekholden  to  plead  nltin  Tttes. 

Approved  in  Anglft-AmaiieaB  I^nd  etc  Co.  t.  Lombard,  13!  Tti. 
737,  743,  68  C.  C.  A.  89,  where  Kansas  eorporatiou  largnl;  indebitd 
transferred  all  nsseta  to  Missouri  corporation,  which  assumed  oblip- 
tion,  and  rtockholdera  of  former  exchanged  itoek  (or  stock  ■■  tatler. 
liabilitT'  of  stockholden  of  former  not  alfeetad,  aa  contract  was  nltit 
vires  of  latter  corporation;  Steals^  t.  KaDsas  Citj,  179  Mo.  40S.  'i 
a  W.  601,  where,  at  time  of  passage  ot  ordinance  directing  comtrw- 
tion  of  ridewalka  along  certain  atree^  street  was  ontaida  dtj  limiti. 
eonstrnetion  of  sidewalk  did  not  estop  city  from  denjiDg  BabiH^  (x 
personal  injories  caused  bj  defects  in  walk. 

Distinguished  in  Bumea  v.  Bomee,  138  Fed.  4H,  corporatioB  wbv-k 
accepted  transfer  of  own  stock  under  its  agreement  to  pay  ansnitT  !< 
former  owners  and  reeeiTOd  dividends  on  aneh  atoek  for  neroal  jasn. 
cannot  plead  ultra  virea. 

9rL  10  (^  268).    Nonasseaaabla  atock— Creditor 'a  rigbta. 

Approved  in  Vaughn  t.  Alabama  Nat.  Bank,  143  Ala.  S76.  41  ^ 
C4,  atockbolder  purchasing  atoek  at  Icm  than  par  la  liable  to  eorprn* 
eraditon  for  difference  between  price  paid  and  par  Talne;  Marrli'l 
Trust  Co.  v.  National  Mechanic'  Bank,  102  Md.  0B7,  SS  AtL  77,  i-. 
iag  Haiyland  Trust  Company  incorporated  under  Acta  1892,  p.  159,  *■ 
109,  S  851,  and  Conat,  art.  3,  j  39,  cannot  pnrehaae  ita  owb  atnek. 

SjL  11  (Z,  269).    Capital  stock  aa  trust  fond. 

Approved  in  In  ra  Bemington  ate.  Motor  Co.,  130  Fed.  T7S,  wbrr* 
corporation  agreed  with  board  of  trade  to  seD  it  Stock  at  !•■  than  fV 
and  latter  gare  <t  free  factory  site,  Mithw  board  nor  parebaMra  fro 
liabla  to  fnrther  ■ ntii  on  stock  is  t^nt  of  eorpoiatioB  'a  ervdivn 

87I.  U  (X,  208).  Compelling  payment  «<  anpaid  ataak  sabacnr 
tion.  * 

Apprond  in  Oammereial  Bank  v.  Wartben,  119  On.  9M,  4T  a  K 
S3T,  on  buikrnptCT  of  corporation  traatae  may  saa  tm  —^^Vt  t 


SyL  14  (X,  270).    Stockholder's  BnbQi^,  when  find, 
^prond  in  FUker  *.  Snmvan,  34  Colo.  816,  83  Pae.  814,  wbna 
fsntioa  iMoad  Mock  en  payment  of  mall  mu  p«r  ahkr*  ama  rngtmi 
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not  to  eall  for  further  pajments,  eorporation'B  bankruptcy  truatee  can- 
not me  on  atoek  mibseription  until  eontr&et  between  eorporatiou  Mt 
«aide  aa  in  fnud  of  ereiUtoTa;  Swing  t.  BriBter,  87  Mln.  S31,  40  So. 
ISO,  where  mutual  inauranM  company  adjudged  insolvent  in  ISQO  and 
in  1901  Bupreme  court  of  Ohio  decreed  aaseaamenta  against  policf- 
boldeia,  liiuitationa  in  favor  of  policy-holders  did  not  run  on  asteBB- 
menta  till  liability  became  abaolute;  Chilberg  t,  Bilbeubaum,  11  Wash. 
447,  84  Pac.  000,  stock  BubBcnption  liability  aceraea  on  insolvency  of 
corporation;  Bennett  v.  Thome,  36  Wash.  270,  78  Pac.  941,  6S  L.  B.  A. 
113,  action  against  stockholders  of  bank  for  additional  liability  im- 
posed by  Const.,  art.  12,  J  11,  must  be  commsneed  within  six  years 
«f  bank 'a  insolvent. 


SyL  2  (Z,  S72).    Vfho  may  plead  ultra  vlrea. 

Approvad  in  Wiaeonain  Lumber  Co.  v.  Oreene  ate.  TeL  Co.,  127  Iowa 
3eO,  100  Am.  St.  Bep.  387,  101  N.  W.  745,  69  L.  B.  A.  968,  stock- 
holders cannot  set  aude  ultra  vires  acta  of  corporation,  which  corpora- 
tion may  not  take  advantage  bf,  iiiilma  conduct  of  directors  worked 
substantia]  injury;  State  In*.  Co,  v.  Farmers'  Mut.  Ins.  Co.,  6C  Neb.  41, 
90  N.  W.  1000,  defendant  sued  for  unearned  premiums  on  policies  is- 
anw)  by  it  eannot  aet  up  eontraet  by  which  {daintUt  obtained  aasigu- 
ment  of  aoch  premiums  was  nltra  vires. 


Sj\.  1  (X,  272).    Federal  suit  by  asaignee. 

Approved  in  Kolie  v.  Eoadley,  200  U.  S.  83,  60  L.  381,  26  Sup.  CL 
220,  trust  deed  cannot  be  foreclosed  in  federal  court  by  assignee  unless 
assignor  could  sue  therein, 'though  bill  prays  cancellation  of  release  of 
trust  deeds  to  grantor  as  In  fraud  of  complainant. 

Byl.  8   (X,  874).     Corporation  bonds — Transfer  by  receiver. 

Approved  in  Cobe  v.  Bicketts,  111  Mo.  App.  116,  8S  B.  W.  134,  whera 
decree  directed  master  to  advertise  for  bids  for  assets  of  loan  society 
and  plaintiff'a  bid  aoeapted  and  eoDunissioner  autboriied  to  execute 
deed,  and  it  was  ordered  that  notea  should  be  assigned  by  receiver, 
without  recourse,  to  plaintifl,  latter  obtained  titk  on  delivery  of  note 
indorsed  t^  receiver  without  recourse. 

105  D.  8.  189-217,  2«  L.  975,  BOOT  ».  LAKE  SHORE  ETC.  E.  E.  CO. 

SyL  I  (Z,  274).     Infringement  of  patent  after  ezpiratton. 

Approved  in  dissenting  opinion  in  Continental  Paper  Bag  Co.  v. 
Eastern  Paper  Bag  Co.,  ISO  Fed.  748,  majority  holding  faet  that  nta- 
ehlue  never  put  into  eonunereial  ua  doM  not  praelndi  ownsr  of  patent 
Crom  enjoining  infringement. 
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DiHtiiigQiihed  in  Saxlehner  v.  Eisner,  140  Fed.  940,  fact  that  in- 
fringement of  tiademark  has  ceased  before  eommencement  of  suit  in 
•quit;  therefor  doei  not  ooit  jurisdiction  irhere  bill  alleges  threatened 
•nd  intended  continaance  of  infringement. 

Sjri.  5   (X,  276).     Equity— Adequate  law  remedy— Jnr/. 

Approved  in  Qeneral  Elee.  Co.  v.  WeBtinghoose  Elec  A  Hfg.  Co., 
144  Fed.  4SS,  where  contract  for  manufacture  and  sale  of  electrical 
equipment  prorided  penalty  of  Sttj  per  cent  of  ordinarj  selling  price 
for  violation,  violation  of  contract  not  enjoinable;  Kane  v.  Luekman, 
131  Fed.  618,  refusing  specific  performance  of  contract  for  sale  to 
plaintiff  of  number  of  cows  at  certain  price  per  head  nbere  not 
shown  cowB  bave  any  diatinetive  valne  not  determinable  at  law; 
Miller  v.  Schwsrner,  130  Fed.  5^  denjing  eqnitj  jurisdiction 
over  niit  for  infringement  of  patent,  where  aii  dayi  after  wr- 
viee  of  process  and  prior  to  time  to  appear  patent  expired;  Shields 
V.  Johnson,  10  Idaho,  482,  79  Pae.  393,  no  jnrj  required  in  action  by 
party  in  poueaaioQ  to  quiet  title  to  leasehold  estate  under  B«v.  St.  1887, 
{  4538. 

8yl.  6   (X,  276).    Equity— Adequate  law  remedy. 

Approved  in  Garside  v,  Norval,  1  Alaska,  24,  where  one  eetenant  of 
mining  claim  acting  as  agent  of  other  sella  his  interest  to  third  party, 
equity  suit  for  accounting  does  not  lie;  Hoosier  Constr.  Co.  t.  National 
Bank  of  Conuneree,  35  Ind.  App.  276,  73  N.  E.  1008,  action  for  goods 
sold  is  action  at  law  and  triable  by  jury  thon^  complaint  aUeges  de- 
fendant is  entitled  to  certain  eredite,  which  sum  cannot  be  stated, 
becsDse  unknown  to  plaintiff,  and  concludes  with  prayer  for  accounting. 

8yL  9  (X,  277).    Patent  infringement— Profits  as  damages. 

Approved  in  Social  Begistar  Aasn.  v,  Hurpby,  129  Fed.  148,  In  eqnity 
suit  for  infringement  of  copyright  no  damaees  are  recoverable  beyond 
proflta  from  infringement, 

8yl.  10  (X,  277).    Patent  infringement — Acconnting  for  profits. 

Approved  in  Brown  v.  Iianyon,  148  Fed.  842,  action  at  law  cannot  be 
maintained  for  sole  purpose  of  recovering  profits  which  infringer  has 
made;  Plotta  v.  Central  Oil  Co.,  143  Fed.  902,  suit  for  infringement 
of  patent  in  which  accounting  and  injunction  asked  properly  dismissed 
where  agreement  for  royalty  shown,  and  insolvency  or  threat  to  nee 
patented  article  without  complainant's  consent  not  shown;  Begis  y. 
Ja^es,  191  Uasa.  247,  77  N.  E.  775,  decreeing  account  of  proflta 
where  defendanU  in  suit  to  rettrain  infringement  of  trademark  per- 
sisted in  infringement  dnring  litigation. 

Distinguished  in  Johnson  v.  Fooss  Mfg.  Co.,  Ill  Fed.  76,  fact  thnt 
defendant  sued  foi  infringement  in  making  and  selling  [aitented  ma- 
chine has  made  and  sold  but  one  machine,  and  that  pending  suit  pm- 
chaser  was  licensed  by  eomplainant,  does  net  deprive  equi^  ef  jaTi» 
diction  to  enjoin. 
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87I.  11  (X,  278).     Bqoit]' — AeeoDDting  for  profit*  of  infringer. 

Approved  in  Miller  t.  Bchwamer,  130  Fed.  562,  following  nile;  Corbin 
T.  T&uBsig,  137  Fed.  153,  where  one  h&a  exclusive  agency  for  gale  of 
goods  manufactured  hj  another  in  certain  territory,  reeoverj  in  equitj 
against  invader  ii  limited  to  beneflta  derived  b?  offending  partj  from 
aalea  ao  made;  diaeenting  opinion  in  Continental  Paper  Beg  Co.  v.  East- 
ern Paper  Bag  Co.,  150  Fed.  758,  majority  holding  owner  of  patent  may 
enjoin  infringement   though  macliine  never  put  into  commercial  use. 

.  Diatingoished  in  Baj  State  Qaa  Co.  t.  Rogers,  117  Fed.  5S0,  up- 
holding equity  jurisdiction  over  bill  for  profits  of  trustee  arising  out 
of  trust;  Victor  Talking  Machine  Co.  t.  American  Oraphophone  Co.,  140 
Fed.  861,  prior  agreement  by  which  parties  to  suit  for  infringement 
of  patent  agree  on  terms  of  settlement  on  condition  that  patent  ia 
sostained  does  not  oust  jnrisdiction. 

ByL  IS  (Z,  £78).    Equity  jurisdiction  In  patent  eaaes. 

Approved  in  UoMnllen  Lumber  Co.  v.  Strother,  136  Fed.  303,  69  C. 
C  A.  433,  where,  under  contracts  for  aale  and  delivery  of  large  amounte 
of  lumber  «t  different  grades  at  certain  places,  vendor  gets  veu- 
dee'a  agent  drunk  and  memoranda  of  delivery  rendered  nnreliable,  bill 
of  discovery  liea  in  suit  for  accounting  against  vendor. 

<Z,  274).  Miacellaneoui.  Cited  in  Wooster  t.  Crane,  147  Fed.  516, 
owner  of  equitable  title  to  copyright  may  sue  in  equity  in  own  name 
for  infringement  where  owner  of  legal  title  Is  one  of  infringers. 

7.  WATBON 

ByL  5  (X,  279).     Transfer  of  stock  on  books. 

Approved  in  Lipscomb  v.  Condon,  OS  W.  Ta.  425,  107  Am.  Bt.  Bep. 
946,'i9  B.  F.  395,  67  L.  B.  A.  670,  attachment  iu  favor  of  creditor  of 
transferrer,  does  not  prevail  over  title  of  traosferee  of  atoek  not  trana- 
ferred  on  booka. 

lOS  U.  S.  221-230,  26  L.  1117,  WABBEN  v.  8T0DDABT. 

8yL  1  (X,  280).    Contracts — Duty  to  lessen  damages. 

Approved  in  Indian  Ut.  etc.  Coal  Co.  v.  AsbvUle  etc.  Coal  Co.,  134 
N.  C.  588,  47  B.  E.  121,  applying  mle  in  action  on  eontract  for  delivery 
and  sale  of  coal. 

Distinguished  in  Moore  A  Co.  t.  Cornwall,  144  Fed.  33,  ship  owner  not 
required  to  aecept  offer  made  during  lay  days  contracted  for  in  char- 
ter, where  charterer  refused  to  accept  ship  on  erroneous  construction  of 
charter  and  owner  had  reason  to  think  reasons  asdgued  would  be  re- 
moved; Ullord  V.  Kentucky  Dist.  etc.  Go.,  134  Fed.  178,  67  C.  C.  A,  74, 
burden  of  proving  damages  sustained  by  reason  of  failure  to  famish 
cattle  pens  and  feeding  troughs  under  eontract  for  delivery  of  distil- 
lery slop,  could  have  been  minimised,  is  on  party  guil^  of  breach;  Allen 
r.  nai,  ISO  Fed.  658,  «S  0.  0.  A.  19.  wheq  defendant  agreed  to  bnj 
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nit  product  of  plEtintift't  dUtillerif  for  fifteen  BeaEODi,  and  defendant 
repudiated  contract  after  two  seaBona,  plaintiff  not  bound  to  operKta 
diitillerj  during  remainder  of  tenn  and  sell  prodnet  to  minimiza 
damages, 

105  D.  a  235-236,  20  L.  1018,  HBCHT  t.  BOUOHTON. 

SjL  I  (X,  261).    Appeal — Beriew  of  territorial  judgment. 

Diatinguiatied  in  Sbields  ▼.  Mongollon  Exploration  Co.,  137  Fed.  543, 
TO  C.  C.  A.  123,  under  Alaska  Qv.  Code,  g  &04,  ninth  circuit  court  of 
appeals  has  jurisdiction  on  error  to  review  decree  in  actions  tried  to 
court  to  recover  interest  in  mining  claim. 

105  V.  6.  237-243,  28  L.  1016,  DAVENPOBT  t.  COUNTY  OF  DODGE. 

8jl.  1  (X,  282).    Countjr  bonds  for  precinct. 

Distinguished  in  Folsom  t.  Greenwood  Coun^,  180  Fed.  732,  734, 
county  in  South  CBToUna  is  not  liable  for  payment  of  bonds  issued  be- 
fore county  created  by  township,  which  was  at  time  in  another  eoosty 
bat  has  since  its  territory  included  In  new  county  been  diiralTed. 

(X,  282).  Miscollaneons.  Cited  in  Pratt  v.  Langston  Mercantile  Co., 
Ill  Mo.  App.  103,  85  8.  W.  136,  instrument  having  clause  with  sum 
affixed  as  penalty  binding  signers  to  pay  same  conditioned  that  it  may 
be  avoided  by  tbeii  performing  their  p«Tt  of  eontiaet  is  bond,  thcragh 

105  U.  S.  244-246,  26  L.  98S,  UNITED  STATES  v.  TTLEB. 

Byl.  1  (Z,  2S3}.    Increased  pay  of  retired  army  officer. 

Approved  In  United  States  t.  Hills,  197  U.  S.  226,  227,  49  L.  734, 
25  Sup.  Ct.  434,  pay  on  which  increased  pay  to  army  ofBcei  serving  in 
Philippines  is  computed  nnder  acts  of  1900  and  1901,  includes  longevi^ 
pay  under  Bev.  St.,  S  1262.  * 

Distinguished  in  Beed  v.  Behon,  2  Cal.  App.  69,  83  F&e.  79,  retired 
army  officer  is  not  holding  office  within  Const,  art.  4,  j  20,  making 
penon  holding  lucrative  office  nnder  United  8tates  Ineligible  to  atata 
office. 

105  U.  a.  E4T-249,  26  L.  986,  BUELBT  v.  FLINT. 

Syl.  1  (Z,  284).    Foredosnre  vrithoirt  redemption — Attack. 

Approved  In  Logan  Co.  v.  McElnley  ete.  Trust  Co.,  70  Neb.  413,  101 
N.  W.  993,  absolute  order  confirming  tax  sale  which  deprives  decree 
debtor  of  right  of  redemption  from  tax  sale  given  by  atatnta  or  eoa- 
■titutios  is  erroneous. 

105  U.  8.  249-252,  !6  Ii.  1070,  SCHBPFBB  v.  WABHINGTON  ETC 
EAILWAT  CO. 

Syl.  1  (X,  264).    Negligence — Proximats  cause. 

Approved  in  Jamagin  v.  Traveler'  Prot.  Assn.,  133  Fed.  8fS,  899, 
86  C.  C.  A.  822,  68  L.  B.  A.  499,  where  deceased  died  from  shot  flr»d 
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bj  third  partj  while  in  enatodj  of  dScbt,  proximate  cause  of  death 
wai  shot  and  not  negligence  of  officer  in  failing  to  protect  Mm. 

Syl.  2  (X,  284).     Negligence — What  ia  praximato  canse. 

Approved  in  United  States  Fideli^  Co.  v.  Dee  Moinea  Nat.  Bank,  145 
Fed.  SSO,  applying  rnle  in  action  on  fldelit;  bond  of  t&nk  teller  for 
loss  of  moDtj  while  teller  temporarify  absent;  W.  E.  Niver  Coal  Co. 
T.  Cheronea  8.  8.  Co.,  142  Ted.  110,  where  large  quantities  of  coal 
brought  from  Wales  on  account  of  Pennsjtvaiiia  strike  and  congestion 
«f  vessels  caused  delay  in  discharging,  strike  not  proximate  c&use  of 
'delaf  within  charter  exempting  from  demurrage  for  delay  caused  by 
«tTikce;  Texas  &  P.  By.  Co.  v.  Coutourie,  135  Fed.  474,  68  C.  C.  A.  177, 
in  action  for  loss  of  goods  hf  fire  while  in  carrier's  possession  'through 
failure  to  protect  goods,  failure  to  distinguish  between  proximate  and 
nnnote  cause  not  reversible  error,  where  jury  instraeted  that  defend- 
«nt's  negligence  must  have  been  direct  cause  of  loss;  Empire  State 
Cattle  Co.  T.  Atchinson  etc.  By.  Co.,  135  Fed.  142,  where  cattle  shipped 
-were  unable  to  reach  distination  on  account  of  flood,  and  shipment  di- 
verted and  cattle  put  in  yards,  and  nnpTeeedented  fiood  eoming  on, 
«attle  driven  into  overhead  viaducts  where  many  died  or  were  injured, 
proximate  cause  was  flood;  St.  Lonia  etc.  By.  Co.  t.  Harrison,  70  Ark, 
434,  89  8.  W.  64,  is  action  against  carrier  for  assault  by  eouduetor 
daring  altercation  over  pass,  error  to  refuse  eharge  that  jury  should 
not  consider  fact  that  defendant  negligently  wrote  date  on  {aiss  so  that 
it  appeared  to  expire  on  May  1st  instead  of  May  10th;  Watters  v. 
Waterloo,  126  Iowa,  200, '101  N.  W.  874,  where  plaintiff  injured  by 
fall  caused  by  defective  eidewalk,  which  fall  caused  him  to  suffer  from 
dizaincse,  fall  and  dizziness  not  proximate  cause  of  injury  sustained  by 
fall  on  another  street  due  to  failure  of  city  to  clear  sidewalk  of  ice; 
Setter  t.  Maysville,  114  Ey.  70,  69  B.  W.  107S,  where  plaintiff  al- 
leged dty  negligently  permitted  street  to  be  so  obstructed  that  only 
narrow  path  left  between  car  tracks  and  obatmction,  city  not  liable 
for  injury  earned  by  street-ear  where  motorman  could  have  discovered 
peril  in  time  to  avoid  accident;  Moffatt  Comm.  Co.  *.  Union  Pae.  By. 
Co.,  113  Mo.  App.  547,  86  8.  W.  117,  carrier  not  liable  for  injuries  to 
goods  caused  by  unforeseen  flood  to  which  carrier's  negligent  dela^  in 
moving  goods  subjected  them,  dissenting  opinion  in  Franklin  v.  Atlan- 
tic etc.  By.  Co.,  74  B.  C.  359,  54  8.  B.  5S6,  majority  holding  carrier 
not  liable  for  indignities  inflicted  on  passenger  by  felloW'passenger. 

lOS  U.  8.  253-268,  26  L.  987,  GOULD'S  MFG.  CO.  t.  COWmO. 

SyL  1    (X,  £86).    Patent  infringement— Profits. 

Approved  in  Westinghonse  t.  New  York  Air  Brake  Co.,  140  Fed.  550, 
denying  recovering  of  profits  for  infringement  of  Westinghonse  patent 
No.  876,837,  for  improvement  in  air-brake  valve;  Begia  v.  Jaynes,  191 
Mass.  251,  77  N.  E.  777,  on  taking  account  of  profits  in  suit  where 
trademark  infringement  enjoined,  defendant  la  liable  for  all  profits 
irrsfepectiva  of  whether  public  aetually  deceived  oi  noL 
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105  V.  a  Z8S,  26  L.  9S9,  BBANDIES  v.  COCHBANE. 

SfL  1  (X,  267).    Perfection  of  appeal. 

Approved  in  Lockmau  *.  Lang,  132  Fed.  i,  wbere  appeal  allaiied  hf 
taking  of  Mcurity  within  atatutorj  time  and  tnuiseript  filed  and  eanse 
docketed,  failure  to  itane  citation  within  time  preecribed  for  appeal  i» 
no  ground  for  dismiisal;  Bimpion  t.  First  Nat-  Bank,  129  Fed.  259,  63 
C.  C.  A.  371,  where  appeal  allowed  on  condition  that  petitianer  gira 
bond  in  fixed  amount,  filing  of  aaaignment  of  errora  at  time  of  giving 
and  aeceptanea  of  bond  is  in  time. 

105  V.  8.  E63-264,  26  L.  1021,  UNITED  STATES  v.  UNION  PACIFIC 
E.  B.  CO. 

S;I.  3  (X,  288).    Appeal  by  govemment. 

Approved  in  United  States  t.  Choctaw  etc.  B.  B.  Co.,  S  Okl.  454,  41 
I^e.  748,  in  action  in  name  of  United  States  hj  private  partiea  as  relat- 
on,  thej  mult  give  aecnri^  for  costs  «n  appeal;  diasenting  opinion  in 
State  ▼.  Hanh,  134  N.  C.  IBS,  47  S.  E.  9,  67  L.  B.  A.  170,  majority 
holding  where  on  appeal  in  rape  ease  conviction  leveraed  becaose  in- 
dictment in  record  did  not  show  want  of  consent,  whereas  allegation 
omitted  from  printed  record  by  misprision  of  clerk,  nipTeme  clerk  could 
after  term  grant  eertioiari  for  eoriMtion  of  record. 

105  U.  8.  265-267,  S6  L.  1025,  EBT8ER  t.  FABB. 

Sjl.  1  (Z,  288).    Acceptance  of  appeal  bond. 

Approved  in  Clarke  t.  Eureka  Co.  Bank,  131  Fed.  146,  where  snpet- 
sedeae  bond  accepted,  writ  of  error  allowed  and  citation  issued,  motion 
to  increase  bond  Is  within  exclusive  jurisdiction  of  appellate  court; 
dissenting  opinion  in  Sullivan  v.  Woods,  6  Aris.  S02,  50  Pac.  116, 
najoritj  holding  where  district  court  on  appeal  overmled  motion  for 
new  trial  and  plaintiff  gave  notice  of  appeal  and  filed  appeal  bond, 
district  court  eonid  daring  term  vacate  judgment. 

(X,  2S8,}  MiscellaneoaB.  Cited  in  Mackende  v.  Pease,  146  Fed. 
744,  circuit  court  of  appeal!  ma;  during  term  vacate  order  allowing 
appeal  inadvertently  entered. 

105  U.  S.  271-278,  26  L.  1087,  SIMMONS  ▼.  OGLE. 

Syl.  1  (X,  284).    Advene  possession — Title  in  government 
Approved  in  Teegarden  v.  Le  Marohel,  1S9  Fed,  489,  follovring  mla; 
Tyee  Consol.  Min.  Co.  v.  liangstedt,  136  Fed.   128,  69  C.  C.  A.  548, 
there  is  no  disseisin  sufficient  to  start  statute  of  limitations  sgaiuat 
locator  of  mining  claim  prior  to  issuance  of  patent  to  tiim. 

106  U.  8.  278-302,  26  L.  1090,  LOUISIANA  v.  PILISBUBT. 
Syl.  1  (X,  290).  Consolidation  of  municipalities— Debta. 
Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  etc.  Co.,  134  Fed. 

216,  87  C.  C.  A.  142,  Code  lovra  1897,  g  1305,  providing  for  asseaa- 
ment  of  property  at  quarter  of  actual  value  is  void  in  so  tai  ■■ 
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ft  sffeets  Ability  of  citj  to  meet  prior  eaotrftct  for  water  rentala 
nutde  when  statate  reqoired  aasessmenta  at  tru«  eaali  value. 

Distingnislied  in  Wiehman  v.  Placerrille,  147  Cal.  184,  81  Pac,  538, 
Stat.  1863,  p.  211,  reineorporatiDg  Plaeerville  repealed  Stat.  1863, 
p.  168,  authorizing  city  to  issue  fire  department  relief  bonds,  and 
reincorporated  eity  eonld  not  issue  such  bonds. 

S;I.  T  (X,  291).     Coustraetion  of  adopted  statute. 

Approved  in  York  T.  Washburn,  129  Fed.  567,  S70,  64  C.  C.  A.  138, 
whether  or  not  oral  contract  for  lease  of  realtj  for  more  than  one 
year  is  void  or  voidable  under  laws  of  stats  where  property  situated 
is  determined  by  federal  courts  aecordiug  to  decisions  of  that  state. 

Distinguished  in  dissenting  opinion  in  !M!uhIker  v.  New  York  etc. 
B.  B.  Co.,  187  D.  S.  573,  49  L.  879,  25  Snp.  Ct.  522,  majority  holding 
owner  of  land  abutting  on  street  who  derived  title  from  grantor  to 
eity,  in  trust  for  public  highway,  and  acquired  title  when  state  courts 
had  held  that  one  so  situated  had  contract  easement  of  light  and 
air,  cannot  have  easement  impaired  by  substitution  of  elevated  road 
for  nrfaee  road  at  command  of  state. 

(IX,  290.)  UiscellaneouB.  Cited  in  Arnold  ▼.  Enoxville,  115  Tenn, 
215,  90  8.  W.  473,  upholding  Acts  1905,  p.  585,  suthorizing  levy  of 
special  assessments  for  municipal  improvements  on  abutting  property 
beneflted  thereby. 

105  U.  8.  305-318,  S6  L.  1044,  SUFEBTISOBS  OF  ALBANT  CO.  t. 
STANLEY. 

SyL  2  (X,  292).    Who  objects  to  validity  of  elasi  tax. 

Approved  in  Uarvin  v.  Trout,  199  U.  S.  227,  50  L.  1B3,  S6  Bap. 
Ct.  31,  objection  of  denial  of  due  process  to  owner  of  gambling  prop- 
srty  by  Ohio  statnto  making  judgment  in  action  against  those  who 
won  money  there  conclusive  as  to  amount  of  loss  in  action  to  charge 
property  of  owner  is  not  open  to  owner  where  there  is  other  evidence 
as  to  losses;  Smiley  v.  Kansas,  196  V.  S.  457,  49  L.  551,  25  Sap.  Ct. 
289,  upholding  Kansas  anti-trust  law  of  1807  as  forbidding  foar  com- 
petitive wheat  buyers  in  single  town  to  enter  into  agreement  under 
which,  if  either  purchase  more  than  fourth  of  wheat  in  market,  be 
should  pay  others  three  cents  per  bashel  on  excess.  See  112  Am. 
St.  Bep.   6S0,  note. 

ByL  8  (X,  202).     National  bank  tax — Discrimination. 

Approved  in  Ankeny  ▼.  Blakley,  44  Oi.  BO,  74  Pac.  488,  enjoining 
assessment  of  taxes  on  national  bank  stock  on  ground  that  assessment 
was  MO  excessive  as  compared  with  taxes  assessed  on  other  moneyed 
cairital  as  to  amount  to  illegal  discrimination. 

SyL  4  (Z,  293).     Statutes  void  in  part. 

Approved  in  Michigan  B.  B.  Tax  Cases,  138  Fed.  244,  upholding 
llich.  Pub,  Aeti  1901,  f.  236,  relating  to  asiesiment  of  railroad  pio^ 
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ertj;  Attoraej'  Oenenl  t.  EleetrU  «te.  Battel^  Co.,  188  Mase.  £41, 
74  N.  E.  468,  Btat.  1903,  pp.  447,  4S0,  §f  60,  67,  75,  requiring  eor- 
poratioDS  to  fll«  certificate  of  certain  facta  and  to  pay  excess  tax, 
ia  valid  and  applies  to  interstate  corporation  wbieb  has  also  place  of 
businew  in  atate  for  doniestic  boainesi. 

Syl.  5  (X,  293).     State  tax  on  national  bank  ihaies. 

Approved  in  State  v.  Ftemniing,  70  Neb.  520,  97  N.  W.  1064,  npbold- 
ing  SeiB.  Laws  1903,  c.  73,  lelating  lo  taxation  as  applied  to  foreign 
iusnrance  companies. 

.  NATIONAL  AliBANT  EX- 

B7).  2  (X,  264).    State  tax  on  national  bank  ahares. 

Approved  in  Ankeny  v.  Blaklejr,  44  Or.  86,  74  Pae.  488,  enjoining 
collection  of  taxes  on  national  bank  stock  beeaoee  assessment  so  ez- 
cesaive  as  compared  witb  taxes  on  other  money  capital  aa  to  b«  dia- 
criminatory. 

Distingnished  in  diuenting  opinion  in  San  nanciseo  Nat.  Bank  *. 
Dodge,  197  U.  S.  112,  4S  L.  087,  25  Snp.  Ct.  384,  majority  enjoining 
enforcement  of  tax  on  Bharea  of  national  bank  imposed  under  CaU 
Pol.  Code,  §§  3008-3010. 

SyL  a  (Z,  294).    Taxes— Bank's  snit  for  stockholder. 

Approved  in  San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  B.  75,  49 
L.  072,  25  Bup.  Ct.  3S4,  following  mle. 

Syl.  6  (X,  295).    Tender  of  performance. 

Approved  in  Pierce  v.  Lukens,  144  Cal.  401,  77  Pae.  B07,  where 
defendant  in  selling  bonds  agreed  to  lepniebase  within  three  years 
at  plaintiff's  election,  and  when  latter  called  to  aell  said  be  did  not 
remember  bnt  for  plaintift  to  send  him  letter,  which  was  done,  and 
be  replied  soliciting  further  correspondence,  but  sneh  letter  could'  not 
reach  plaintiff  within  three  years,  latter  could  ane  without  tender. 

105  U.  8.  322-327,  26  L.  1053,  EVANSVILLB  NATIONAL  BANE  ▼. 
BBITTON. 

Syl.  1  (X,  290).    Taxes — Bank's  aoit  for  stockholders. 

Approved  in  dissenting  opioioa  in  San  iVancisco  Nat,  Bank  t. 
Dodge,  197  V.  S.  112,  49  L.  087,  25  Snp.  Ct.  384,  majority  enjoining 
eDforcement  of  tax  on  shares  of  national  bank  imposed  under  Cal. 
Pol.  Code,  5§  3608-3610. 

SyL  2'(X,  296).     State  tax  on  bank  shares.  ' 

Approved  in  Adams  v.  Kuykendall,  83  Miss.  585,  35  So.  832,  Nick*- 
burg  Charter,  g  31,  exempting  from  taxation  bills  and  notes  given 
for  property  within  city  subject  to  taxation,  violates  constitutional 
provision  requiring  uniform  taxation;  Ankeny  ▼,  Blakley,  44  Or.  M, 
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T4  Pae.  4SB,  enjolDing  collection  of  tnxet  on  national  bsnk  stock  be- 
cause BO  ezcMaive  «a  compared  with  taxes  on  other  moneyed  capital 
!■  to  be  diacriminatory. 


87I.  4  <X,  299).  luaoranee— Answer  as  to  ■obrietj'. 
Approved  in  Paelurd  v.  Ifetropolitan  Life  Ins.  Co.,  72  N.  H.  I,  54 
AtL  888,  conatming  oxprMiion  "sound  health"  in  life  policy;  Puis 
▼.  Grand  Lodge  A.  0.  U.  W.,  18  N.  D.  567,  102  N.  W.  166,  where  in 
IninraDce  application  insured  stated  he  was  not  addicted  to  intoxicat- 
ing liquors  and  never  drank  immoderately,  evidence  that  he  sometimes 
drank  and  on  few  oeeasions  seemed  to  be  dmnk  doM  not  show  rep- 
reaentstions  false. 


S7I.  1  (Z,  299).    Contracts — Waiver  «f  stipulations. 

Approved  in  Stephens  v.  Essex  Count]'  Park  Commission,  143  Fed. 
847,  building  contract  provision  for  payment  of  certain  sum  for  each 
day's  delay  in  eotapletion  not  waived  by  failnre  to  answer  eon- 
tractor's  letter  explaining  canae  of  delay  and  asking  extension;  Moore 
V.  Hotaal  Life  Aran.,  133  Vich.  533,  99  N.  W.  676,  holding  information 
by  insurer  of  falsity  of  some  statements  in  application  did  not  ettop 
it  from  relying  on  other  warranties;  Oisfa  v.  Insurance  Co.  of  Nortb 
America,  16  Okl.  74,  87  Pac.  874,  determining  question  of  waiver  of 
eonditianB  as  to  inventory  and  iron  safe;  Wbigbam  v.  Independent 
Order  of  Foresters,  44  Or.  554,  75  Pac.  1069,  where  none  of  officers  of 
benefit  society  knew  what  answers  made  to  questions  in  appIieatioD 
and  physician  did  not  know  appticant  personally  and  forwarded  appli- 
cation to  head  office,  order  not  estopped  to  declare  forfeiture  for  breach 
of  warranty  because  officers  knew  applicant  intemperate  in  habits. 

Distinguished  in  Uonaban  v.  Hutual  lu.  Co.,  103  Md.  109,  63  Atl. 
213,  6  L.  B.  A.  (N.  8.)  759,  receipt  of  premiums  estops  insured  from 
denying  validity  of  policy  providing  it  should  be  void  if  other  insur- 
ance in  force,  where  it  did  not  learn  of  other  insurance  on  account 
of  system  of  bookkeeping. 

Byl.  8   (Z,  300).     Batiflcation  of  agent's  unauthorized  act. 

Approved  in  Stephens  v.  Essex  County  Park  Commission,  143  Fed. 
948,  where  building  contract  provided  for  eertificate  by  arehtteet  for 
progress  payments  and  authorized  deduction  for  each  day's  delay  ia 
completion,  except  where  work  suspended  by  architect,  issuanee  of 
eertificates  for  work  done  after  time  fixed  is  not  admisaioa  that  delay 
coDSonted  to  by  arehiteeb 
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105  U.  S.  381-392,  26  L.  1100,  THE  FBANCI8  WBIGHT. 

Syi.  8  (Z,  902).    Appeal— Befosal  to  Snd  on  iune. 

Approved  in  Wieer  ▼,  Lawler,  7  Ariz.  ISi,  6£  Fk.  700,  applyinf 
rale  on  equity  appeal. 

Syl.  4  (Z,  302).    Appeal — Incidental  faeta  not  in  record. 

Approved  in  United  Statea  Fidelitj  ate.  Co.  t.  Board  of  Comnira., 
145  Fed.  151,  apptfing  rule  in  action  on  fidelitjr  l>oiid;  Baroadall  t. 
Walterae^er,  142  Fed.  417,  finding  of  fact  in  uae  tried  to  eoort  not 
reviewable  irhen  there  wae  lubetantial  evidence  to  nistain  it;  Eureka 
Co.  Bank  V.  Oarke,  180  Fed.  387,  04  C.  C.  A.  S71,  where  action  for 
conversion  tried  to  court,  appellate  court  is  precluded  from  reviewing 
BuffleieDC7  of  evidence  nnleia  there  waa  absolutely  no  evidence  to  sup- 
port flndiDgs;  Phenix  Ins.  Co.  v.  Eerr,  1£9  Fed.  7S4,  04  C.  C.  A.  2SI, 
66  L.  B.  A.  SOB,  where  at  dose  of  jury  trial  each  side  requests  per- 
•Bptorjr  iustruetion,  and  court  grants  cne  reqaest  only,  question  ro- 
viewable  is  inlHciencr  of  evidence;  Wiser  v.  Lawler,  7  Ajit.  1S3,  OS 
Pac.  700,  applying  rule  in  eqnitj  sppeaL 

105  U.  a  393-401,  20  lu  I07S,  HEWITT  v.  PHELPa 
8yl.  3  <X,  303).  Equity — Services  rendered  for  trust. 
Approved  in  Oates  v.  McClaoahun,  124  Iowa,  596,  100  N.  W.  480, 
where  nonresidents,  appointed  execotors  of  foreign  will,  employed 
complainants  as  attorneys  to  recover  land  in  Iowa  devised  by  wU), 
complainants  could  sue  exeeutori  in  equity  in  Iowa  without  fliat 
exhausting  legal  remedy. 

105  U.  8.  401-408,  26  L.  1076,  EAUSEI/F  v.  HABBI80N. 

8yl.   1    (X,  303).     Bankruptcy — Advanees — Mortgage. 

Approved  in  Cincinnati  etc.  Warehouse  Co.  v.  Leslie,  117  Ey.  485, 
78  S.  W.  415,  64  L.  B.  A.  S19,  where  corporation  advanced  money  to 
bankrupt  to  buy  goods  to  be  shipped  to  former  for  sale  under  agreft- 
ment  that  it  was  to  have  lien  on  good*,  and  debt  to  be  paid  out  of 
proceeds  of  sale,  corporation's  lien  pasaed  to  ita  sueceeeor,  who  por- 
chased  asseta  on  ita  insolvency. 

8y1.  2  (Z,  303).     Validity  of  nnrecorded  chattel  mortgages. 

Approved  in  Heisch  v.  Bell,  11  N.  1£,  531,  70  Pac  G73,  bill  of  Mia 
given  on  exempt  personal  property  in  not  void  as  to  creditors,  thoagh 
unacknowledged  and  nnrecorded;  Christ  v.  Zehnar,  212  Pa.  192,  61 
Atl.  823,  where  bill  of  sale  given  to  secure  loan,  bat  poaseaaion  not 
taken  waa,  within  four  months  of  bankruptcy  of  porehaaer,  indorsed 
to  effect  that  loan  atill  due  and  that  poaseasion  given  vendee,  ther« 
was  no  unlawful  preference. 

8yl.  3  (Z,  304).     Bankruptcy  nraignor'a  title — Equities. 

Approved  In  Thompson  v.  EUrbanks,  196  U.  S.  526,  49  Ii.  586,  BS 
6np.  Ct.  306,  enforcement  of  lien  of  valid  chattel  mortgage  by  taking 
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poweaBtou  after  condition  brokon  as  anthorized  b;  mortgage,  with 
Jcnowledga  of  mortgagor's  contemplated  bankraptej',  is  not  voidabla 
preference,  thoogh  posseasion  taken  within  four  months  of  bank- 
rnptey;  In  re  Cramond,  115  fed.  978,  where  cit;  eontraetor  on  assum- 
ing contract  assigned  right  to  payment  to  bank  to  eeenre  monej  to  do 
woA,  bank  acquired  eqnitable  lien  miperior  to  laborer's  lien  under 
Sankr.  Act,  e.  64,  J  U.    Bee  104  Am.  St.  Bep.  913,  note. 

<X,  308.)    UiseellaneoQB.    Cited  in  O'Neal  t.  Biehardson,  78  Ark. 
137,  BE  8.  W.  1118,  as  to  eorreetion  of  written  b^  oral  instructions, 
105  U.  a.  418-422,  28  L.  1131,  UNITED  STATES  v.  BINDSKOPP. 

87L  2  (X,  308).    Bevenao  eomnussiooer's  assessment  of  tax. 

AppioTsd  in  Western  Express  Co.  t.  United  States,  141  Fed.  30, 
following  mle;  United  BtatM  v.  Cole,  134  Fod.  6W,  upholding  finding 
for  government  in  suit  for  assessment  on  unreported  spirits  distilled 
from  certain  amount  of  fruit,  where  defendant  admitted  reception  of 
fruit,  bat  failad  to  account  for  destruction  of  fruit  or  spirits  distilled 
therefrom. 
105  U.  &.  430-432,  28  L.  1148,  DOWELL  ▼.  UITCHELL. 

S7L  1  (X,  308).     Eqoitj — DismisBal  for  lack  of  jnrisdictioa. 

Approved  in  Fowler  ▼.  Osgood,  141  Fed.  £4,  applying  rula  whai* 
■demurrer  to  petition  by  foreign  receiver  dismissed  for  want  of  juris- 
■diction;  Indian  Land  A  T.  Co.  T.  Shoenfelt,  136  Fed.  487,  88  0.  C.  A. 
190,  where  equity  has  no  jurisdiction,  decree  of  diamisgal  must  ex- 
presely  adjudge  dismissal  on  that  ground  or  that  it  is  made  without 
prejudice;  Hatcher  t.  Heudrie  etc.  Supply  Co.,  133  Fed.  272,  88  C.  0. 
JL  19,  arguendo. 
105  V.  6.  483-447,  28  L.  1060,  EUSSEI/L  v.  FABLET. 

Syl.  1  <Z,  306).    No  appeal  from  costs  decree. 

Distinguished  in  Western  Coal  etc.  Co.  t.  Petty,  132  Fed.  608.  Is 
federal  law  action  where  prevailing  party  is  entitled  to  costs  as  of 
right,  judgment  on  dismissal  denying  such  right  is  reviewable  on 
■arrorj  Nutter  v.  Brown,  58  W.  Va.  240,  52  8.  E.  90,  1  L.  B.  A.  (N.  a) 
1083,  decree  respecting  allowance  and  compensation  of  rcceivera  is 
appealable. 

ByL  2  (X,  807).    Injunction — Damages  where  bond  waived. 

Approved  in  Baer  v.  Fidelity  k  Deposit  Co.,  130  Fed.  97,  64  C.  C. 
A.  4S8,  applying  rule  where  conrt  ordered  bond  given  to  defendant 
In  receivership  proceedings  to  indemnify  him  against  damages  sa»- 
talned  by  depositing  money  on  dismissal  of  receivership. 

8yL  8  (X,  307).     Injunction  bond  for  damages. 

Approved  in  Hoy  v.  Altoona  etc.  Oil  Co.,  136  Fed.  485,  grantfog 
preliminary  injunction  on  bill  to  recover  shares  of  stock  fraudulently 
Abtained  by  dstondant  from  complainant;  Earriman  v.  Northern  &»- 
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enritiei  Co.,  132  Fed,*  4TS,  jfrftnting  preliminary  {njoBctlcm  agaisit 
transferring  Btoek  received  from  pl&intiS  nnder  agreement  to  former 
merger  declared  void  bj  coortB;  State  t.  Snnapee  Dam  Co.,  72  N.  H. 
1S2,  S9  Atl.  904,  where,  in  Boit  Ut  restrain  dun  owner  from  operatiag 
it  to  injnrj  of  other  shore  awnen  injnnetion  withheld,  eqnitj  had 
jurisdiction  to  ascertain  damages. 

S7I.  4  (X,  307).     Damage*  on  iiijdnetion  bond. 

Approved  in  Empire  State  ete.  Co.  ▼.  Hanley,  IM  Fed.  104,  S9 
C.  0.  A.  S7,  where,  after  affirmance,  appellee  filed  in  trial  eonrt  motion 
to  proceed,  containing  ootice  to  raretiea  on  ropersedeas  bond  of  appli- 
cation for  fltimmary  decree  on  bond,  which  was  served  on  atirety, 
court  could  render  judgment  against  aaretf  under  Idaho  Code,  { 
3570;  Dongal  t.  Eby,  11  Idaho,  7S7,  85  Pae.  103,  where  claim  made 
against  luretiei  on  Injunction  bond,  summaiy  jadgnent  cannot  be 
entered  against  snreties  on  diaaolntioii  of  injunction.    . 

106  U.  a  447-451,  20  L.  1065,  THE  8.  8.  OSBOBNK 

87I.  B  (X,  308).    Lower  court's  jurisdiction  after  appeal. 

Approved  in  First  Nat.  Bank  t.  State  Hat  Bank,  131  Fed.  431, 
05  C.  C.  A.  414,  where  appeal  perfected  nnder  Bankr.  Act,  J  25s, 
from  jadgment  rejecting  debt,  dlatrici  conrt  cannot  entertain  motion  , 
for  rehearing  pending  appeal. 

lOS  V.  a.  451-453,  20  L.  1066,  EX  PABTE  8LATT0K. 

8jl.  1  (X,  308).     Shipping^Limitation  of  liability. 

Approved  la  The  Sacramento,  131  Fed.  374,  where  petition  Vt  limit 
liability  of  veasel  and  cargo  for  collision  failed  to  etate  facts,  by 
reason  of  which  exemption  claimed  as  required  by  rule  56,  it  was  in- 
sufficient to  contest  question  of  vessel's  fault. 

105  r.  a.  454-459,  20  L.  1133,  LOUISIANA  ▼.  TAYLOB. 

(X,  309.)  MiecellaDCODS.  Cited  in  Mial  v.  Ellington,  134  N.  C. 
165,  46  S.  £.  973,  65  L.  B.  A.  097,  officer  appointed  to  public  office 
for  definite  time  baa  no  contract  or  vested  property  interest  therei* 
of  which  legislature  csooot  deprive  him. 

i05  n.  S.  460-406,  26  L.  1067,  WESTEEK  UNION  TBLEOBAPH  Ctt 
T.  TEXAS. 

Syl.  1  (X,  309).    Telegraph  as  Instrument  of  commerce. 

Approved  In  Ames  v.  Eirby,  71  N.  J.  L.  445,  50  AU.  559,  P.  L. 
189S,  p.  812,  prohibiting  poolrooms,  is  violated  by  keejMng  resort 
for  gamblers  whose  wagers  are  made  by  telegraph  with  persons  outside 
of  state;  Butner  v.  Western  Union  Tel.  Co.,  2  Okl.  248,  37  Pae.  1091, 
npbolding  territorial  act  regulating  order  of  receipt  and  trans- 
mission of  telegrams,  bnt  which  does  not  attempt  to  regulate  delivery 
of  meeeages  outside  of  territory;  Postal  Tel.  Cable  Co.  v.  Umstadter, 
103  Ta.   743,  SO  8.  E.  S60,  upholding  Code   1B87,  J   1291,  i 
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pentlt^  on  telegnpb  companj  for  f allure  to  transmit  meBsase;  dis- 
senting opinion  in  Western  Unioa  Tel,  Co.  v.  Eagfaes,  104  Va.  246, 
CI  S.  E.  227,  nujoiitr  holding  wbere  points  of  tTBHsmission  and 
delivery  of  telegram  were  in  same  state,  fact  that  part  of  trans- 
mission made  through  another  stats  does  not  prevent  it  from  being 
subject  to  state  statnte  penalising  delay. 

Syl  8  (X,  309).    State  tax  on  telegraph  compai^. 

Approved  in  People  v.  Beardon,  184  N.  T.  455,  112  Am.  Bt.  Eep. 
644,  77  N.  E.  978,  Laws  IHOS,  pp.  474,  477,  e.  241,  imposing  tai  on 
transfers  of  stock,  is  valid  and  applies  only  to  transfers  taking  place 
in  state.    See  112  Am.  St  Bep.  650,  note. 

Syl.  4  (X,  310).    Commerce— -State  tax  on  telegrams. 

Approved  in  Western  Union  Tel.  Co.  v.  Village  of  Wakefield,  69 

Neb.  276,  277,  95  N.  W.  661,  determining  right  of  vilUge  to  impose 

occupation  tax  on  telegraph  company. 

Distinguished  io  Western  Union  Tel.  Co.  v.  Pennsylvania  B.  B.  Co., 

195  U.  8.  S65,  49  L.  321,  SS  Snp.  Ct.  138,  telegraph  company  cannot, 

nnder  act  of  July  24,  1866,  occapy  railroad  right  of  way  for  its  lines 

without  consent  of  railroad. 

105  U.  S.  467-470,  26  L.  949,  THATCHEB  ».  BOCKWELL. 

Syl.  2  (Z,  312).     Continnance  of  snit  in  bankrupt's  nam«. 

Approved  in  Griffin  t.  Mutual  Life  Ins.  Co.,  119  Qa.  665,  46  8.  E. 
671,  if  no  trustee  appointed,  bankrupt's  debtor  not  discharged  from 
liability  of  action  pending  at  time  of  adjudication. 

Syl.  3  (X,  312).    Conclusiveness  of  judgment  on  bankruptcy  as- 

Approved  In  Christy  v.  Des  Koines  City  By.  Co.,  126  Iowa,  436,  102 
N.  W.  197,  where,  after  verdict  for  defendant,  plaintiff  adjudged  bank- 
rupt and  trustee  substituted,  plaintiif  could  prosecute  appeal  an  trus- 
tee's filing  written  consent  thereto. 

105  U.  8.  470-509,  26  L.  1143,  NEWPOET  ETC.  BRIDGE  CO.  v. 
UNITED  STATEa 

Syl.  6  (X,  313).    Bridges — Uodiflcation  of  plans — Damages. 

Distinguished  in  United  States  v.  Parkerburg  Branch  B.  Co.,  143 
Fed.  230,  railroad  bridge  over  navigable  stream  built  under  authority 
of  federal  act  containing  no  provision  as  to  repeal  or  modification 
can  only  be  required  to  be  removed  on  payment  of  compensation, 

105  U.  a.  509-526,  26  L.  951,  FBENCH  ▼.  GAPEN. 

Syl.  t  (Z,  313).    Intervention — Failure  to  object. 

Approved  in  Bechtol  v.  Becbtol,  2  Alaska,  399,  wife  cannot  inter- 
vene in  suit  by  father  in  law  against  husband  to  declare  trust  in 
placer  claim;  Flournoy  v.  Bullock,  11  N.  U.  103,  66  Pac.  649,  53  I. 
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B.  A.  749,  whwa'iMeivcr  appointed  for  pArtnarahlp,  ilnqile  eoatr«et 
enditor  having  bo  lias  cannot  intarveno  in  aait;  Kaek^iaj  ▼.  Drjre, 
T  Okl.  2M,  H  Pae.  477,  where  inaolvent  made  genera]  anignment  and 
before  time  for  filing  inventor;  propert;  aold  onder  attachment  and 
pioeeeda  pnt  in  eoatody  of  court  for  distribntion,  general  creditors 
mAj  interplead  in  attachment  and  aak  pro  rata  diatribntion  bj  re- 

105  U.  8.  627-538,  M  L.  1157,  TBU8TEEB  FLA.  INTEBNAL  IMP. 
FUND  ▼.  OBEENO0OH. 
Bj].  1  (Z,  813).    No  appeal  from  eoita  decree, 
Diatinguiahed  Ib  Natter  v.  Bromi,  6S  W.  Vb.  240,  62  8.  E.  BO,  1  I>. 

B.  A.  (N.  8.)  1083,  decree  reapecting  allownnee  of  e^ienaea  and  eom- 
penaation  of  reeeiven  ia  Bj^alabla, 

87I.  S  (X,  814).    Appeal — Decree  for  reeeirer'a  eoota. 

Approved  in  Bngglea  t.  Fatton,  143  Fed.  314,  315,  order  anthoriB- 
ing  receiver  to  paj  hinuelf  from  funda  in  big  hands  certain  aam  for 
paat  aervicea  bi  receiver  la  appealable;  Nntter  v.  Brown,  58  W.  Ta. 
240,  S44,  62  8.  B.  00,  01,  1  L.  B.  A.  (N.  B.)  10S3,  decree  respecting 
aUowance  of  ezpeniea  and  eompeuaation  of  reeeiven  ia  appealable. 

SyL  4  (X,  314).    Appeal— Final  decree. 

Approved  in  Camett  v.  MitoheU  Goal  A  Coke  Co.,  160  Fed.  35, 
order  in  action  agaiuat  railroad  for  violation  of  InterHtate  commerce 
act,  reqniring  railroad  officisla  to  produce  books  containing  informa- 
tion as  to  rebates,  ia  final  decision  reviewable  on  error. 

Distinguished  In  Heinse  ▼,  Bntte  etc.  Min.  Co.,  ISO  Fed.  338,  04 

C.  G.  A.  15,  ordera  approving  receiver's  monthly  reports  and  direct- 
ing biro  to  pay  ezpeoaea  incurred  bj  him,  made  before  final  account, 
are  not  appealable. 

8;!.  6  (Z,  314).    Expensea  payable  out  of  truat  fond. 

Approved  in  Bartholomew  t.  Onion  Trust  Co.  (Meyen  t.  Mntnal 
lafe  Ina.  Co.))  36  Ind.  App.  320,  75  N.  E.  31,  following  rule;  Me- 
Court  V.  Singers-Bigger,  145  Fed.  114,  stockholder,  who,  by  suit  on 
behalf  of  corporation,  recovers  fund  diverted  bj  its  officers,  ia  en- 
titled to  payment  of  expenses  of  suit  therefrom,  but  other  atoekholders 
who  resist  suit  in  name  of  company  Bre  not;  Beceiven  of  Virginia 
etc.  Coke  Co.  v.  Staake,  133  Fed.  721,  60  C.  C.  A.  547,  bankruptcy 
court  may  allow  attachment  creditors,  who  obtained  liens  on  prop- 
erty which  trustee  could  not  otherwise  reach,  attorney  "a  fees  on  order- 
ing attachment  liens  for  benefit  of  estate;  Cuyler  v.  Atlantie  ete.  B. 
Co.,  132  Fed.  572,  upholding  allowance  of  counsel  feel  to  complainant 
who  as  joint  owner  has  sued  for  preservation  of  property  which  has 
been  brought  into  control  of  court;  The  Gordon  Campbell,  131  Fed. 
867,  allowing  lingte  docket  tee  to  pioctoi  is  admiralty  who  fapr*- 
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■ents  more  th&B  one  petitioner;  Lamar  t.  Hall,  129  F«d.  S3,  63  C.  C. 
A..  S21,  where  lien  ereditara  obtained  appointment  of  receiver  for  cor- 
poration, and  petitioner,  aa  attorney  for  minoritj  Btoekholdera,  Sled  bUl 
alleging  bad  faith  in  bringing  fint  mit  and  praTing  appointment 
of  receiver,  and  eo-reeaiver  appointed,  but  bad  faith  not  prpTsn  at 
trial  and  eale  waa  aet  aeide  on  petitioner'!  motion  and  resale  made 
for  higher  price,  petitioner  not  entitled  to  attornej'a  fee*  out  of  pro- 
ceede  of  sale;  Estate  of  O'Connor,  2  Cal.  App.  478,  U  Pae.  320,  testa- 
mentary tnetee  inetituting  proceedings  to  compel  execntoi  to  aceonnt 
and  distribott  estate  is  entitled  to  counsel  feea  on  his  aceonnting; 
BradBhaw  r.  Bank  of  Little  Bock,  76  Ark.  504,  505,  89  S.  W.  317, 
application  for  feea  of  attorneys  for  plaintift  in  action  by  (ingle  eredi- 
tor  to  wind  op  insolTcnt  corporation  may  be  made  by  attorneys; 
Kimble  t.  Board  of  Commrs.,  SZ  Ind.  App.  3S9,  66  N.  E.  1027,  whei» 
defendants  formed  asBodatlon  for  collection  of  misappropriatad  eonnty 
fnnda  and  collected  variona  sams,  tbey  are  entitled  to  attorney'* 
fees  ODt  of  fonds  recovered;  Lonisville  etc.  Seminary  t.  Botto,  117 
Ky.  974,  80  B.  W.  180,  where  effect  of  eonteet  by  some  of  legatees  to 
set  aside  codicils  was  to  increase  amounts  received  by  other  legatees, 
expenses  of  contest  should  be  paid  ont  of  shares  of  all;  Spragne  v, 
Moore,  136  Mich.  431,  99  N.  W.  379,  denying  allowance  ont  of  fond  t» 
complainant's  solicitor  where  solicitor's  serrices  in  bill  to  compel  tma- 
tee  to  aceonnt  are  advene  to  trast  fond;  Coffman  v.  Oates,  110  Mo. 
App.  188,  85  8.  W.  660,  where  one  holding  interest  in  land  in  fee  and 
rest  as  trostee  expended  money  in  defense  of  ejectment  suit,  be  ia 
entitled  to  reimbursement  ont  of  trust  property,  but  cannot  hold 
cestui  que  trust  individually  therefor  in  partition  suit;  Park  v. 
Laurens,  68  8.  C.  218,  16  S.  E.  1014,  where  citizen  employed  attor- 
ney to  compel  performance  of  duties  by  city  officials,  and  suit  brought 
funds  into  city  treaBury,  city  not  liable  for  attorney's  few;  Carpen- 
ter T.  tr.  S.  Fidelity  etc.  Co.,  123  Wis,  216,  101  N.  W.  407,  county 
court  may,  after  administrator  has  become  defaulter  without  having 
paid  attorney's  fees,  decree  that  value  thereof  should  constitute  lien 
on  assets  of  estate  in  favor  of  attorneys;  Butler  v.  Conwell,  14  Wyo. 
172,  82  Pae.  SSI,  where  creditors  of  insolvent  consented  to  complain- 
ant's  employment  aa  their  attorney  to  recover  fnnds  of  insolvent, 
complainant  has  preferred  claim  on  fund  for  s 


8yl.  9  (X,  316).     Attorney's  fees  of  couBerver  of  trust  fund. 

Approved  in  Forrester  v.  Boston  etc.  Mining  Co.,  29  Mont.  411,  74 
Pae.  1094,  in  suit  by  minority  stockholders  to  restrain  and  cancel 
transfer  of  corporation's  property,  value  of  property  and  not  value 
of  plaintiff's  stock  is  considered  in  determining  plaintiff's  eounsel 
fees. 

ByL  11  (Z,  31G).    Discretion — Costs  and  expenses — Trust  fund. 

Approved  in  Bartholomew  v.  Union  Trust  Co.  (Meyers  t.  Mutual 
Life  Ins.  Co.),  36  Ind.  App.  330,  75  N.  E.  28,  following  rule. 
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(X,  313.)  UiBcolUneoDa.  Cited  in  Werckmeister  t.  Amerieeu  Lith. 
Co.,  134  Fed.  323,  OS  L.  B.  A.  091,  eopTright  is  InoorpoTeal  ligkt  t» 
print  and  publish. 

106  U.  S.  BSO-552,  26  I^  110«,  GUIDET  ▼.  BEOOKLTN. 

Byl  2  (X,  31S).    Patenta — Ch&ngo  in  form. 

Approved  in  Ballock  Electric  Ufg.  Co.  t.  Oeneral  Electric  Co.,  U9 
Fed.  41T,  holding  Beiet  patent  No,  608,637,  for  improvemeiit  in  Arma- 
ture coret,  void  for  want  of  novelty. 

105  U.  a  653-658,  26  L.  1166,  QOBDON  v.  BUTLEB. 
87I.  2  (X,  818).    Fiand— Opinion  u  to  Talae. 

Approved  in  Pittsburg  Life  etc  Co.  v.  Northern  ote.  Ins.  Co.,  140 
Fed.  896,  where  on  sale  of  bnainen  of  life  inBuranee  company  list 
of  aceonnta  against  agents  shown,  and  defendant's  seeretarj  said 
the}*  had  eharged  ofF  bad  ones  and  that  those  remaining  were  better 
than  ordinary,  there  was  no  basts  of  deceit  because  some  accounts 
disputed;  Eimbor  r.  Young.  137  Fed.  749,  70  C.  C.  A.  178,  io  action 
for  deceit  In  sale  of  corporate  bonds,  allegations  that  defendant  aaid 
he  knew  bonds  were  good  and  would  be  paid  at  maturity  are  insuHB- 
eient;  Brown  ▼.  South  Joplin  Lead  etc.  Co.,  194  Mo.  .701,  92  S.  W. 
704,  action  for  deceit  cannot  be  predicated  on  stateteent  of  paj^y 
that  body  of  ore  throogh  which  hole  drilled  is  pay  ore,  thoogh  opin- 
ion afterward  shown  to  be  nnwarrauted. 

106  V.  a.  676-578,  26  U  1176,  COBBIN  ▼.  TAN  BBCNT. 
8yl.  1  (X,  321).    Bemoval — Separable  controversy. 

Approved  in  City  of  Cleveland  v,  Cleveland  etc.  By.  Co.,  147  Fed. 
176,  denying  right  to  remove  ejectment  snit  in  which  lessor  and 
lessee  joined  as  defendants  where  no  separable  controversy  shown; 
<}rael  v.  United  States  Electric  Co.,  132  Fed.  251,  in  determining 
federal  jarisdietion  in  suit  by  stockholder  on  right  of  action  in  cor- 
poration, latter  aligned  with  complainant  or  defendant  according  to 

106  U.  B.  STS-S80,  26  L.  1176,  EX  PABTE  HOABD. 

Syl.  1  (X,  321).    Uandamns  to  compel  remand. 

Approved  in  Thomas  v,  Oreat  Northern  By.  Co.,  147  Fed.  8T,  whtic, 
after  cense  erroneously  removed  over  plaintiff's  objection,  fedeikl 
court  sustained  demurrer  of  resident  defendant  to  eomplaint,  plain- 
tiff did  not  waive  objection  against  removal  by  amending  and  priK 
eeeding  against  nonresident  defendant. 

106  V.  6.  680-699,  26  K  117T,  WEBSTEB  LOOM  CO.  t.  mOQINS. 

Syl.  1   (X,  321).     Patente — When  specificationa  sufllcient. 

Approved  in  Thorn  son -Houston  Elec.  Co.  v.  Black  Bivcr  Trmetion 
€0.,  135  Fed.  763,  68  C.  C.  A.  461,  upholding  and  construing  T«» 
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Depoelo  reiune  No.  11,S9E,  for  traveling  contact  for  eleetrie  ndl- 
mj»;  Wolff  ▼.  Da  Pont  etc.  ft  Co.,  134  Pad.  865,  ST  C.  C.  A.  488, 
holding  VoD  BVeeden  patent  No.  429^10,  for  proeesB  of  making  amoke- 
len  powder,  valid  as  to  claim  1,  bnt  void  u  to  claim  2. 

S7L  8  (X,  322).    Patent  for  improvement — Specific  at  iona. 

Approved  in  National  ete.  8.  Co,  v.  Do  Forest  ate.  Tel.  Co.,  140  Pad. 
454,  upholding  Feaaenden  reiaaae  No.  12,115,  for  receiver  for  wir«- 
lesB  telegraph  apparatoa;.  Chicago  'Wooden  Ware  Co.  v.  Uiller  etc 
Co.,  133  Fed.  S4G,  «e  C.  C.  A.  61T,  apbolding  Uiller  patents  No.  343,829, 
for  folding  trestle;  Eip  Arnutrcng  Co.  v.  Sing  Philip  Mills,  180  Fed. 
30,  word  "rotary"  in  elaim  of  Baker  patent  No.  595,688,  for  warp 
•top-motion  for  looms,  to  deacribe  element  of  combination,  doea  not 
limit  claim  bj  reading  into  it  mechanism  for  eontinuoos  rotation. 

Bji.  5  (X,  322).    Patent — Combination  prodncing  new  resnlt. 

Approved  in  American  Caramel  Co.  v.  Thoroaa  Mills  ft  Bro.,  149  Fed. 
746,  upholding  Henhejr  patent  No.  532,SS4,  for  candy-entttng  machine; 
Catler  ete.  Co.  v.  Union  Elee.  Mfg.  Co.,  147  Fed.  272,  upholding  Blades 
patent  No.  418,678,  (or  electric  switch  for  motors;  Bobins  etc  Belt 
Co,  V.  American  etc,  hbch,  Co.,  145  Fed,  926,  upholding  Bobina  pAtent 
No.  571,604,  claims  S,  0,  for  troughing  idlers  for  belt  conveTors; 
Comptograph  Co.  v.  Mechanical  Aect.  Co.,  145  Fed.  337,  upholding 
Felt  patent  No.  46S,255,  for  eompnting  machine,  covering  aubtraction 
entoO;  Koemer  v.  Deatber,  143  Fed,  547,  upholding  Koemer  patent 
No.  392,735,  for  printers'  drying  racks;  International  Time  Becording 
Co.  V.  Dej,  142  Fed.  743,  upholding  Cooper  patent  No.  628,223,  for 
workman's  time  recorder;  Bollock  Eloc,  Mfg,  Co.  v.  Crocker-^heeter 
Co.,  141  Fed.  106,  upholding  Leonard  patent  No.  478,344,  for  ayatem 
of  electrical  diatribution ;  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140 
Fed.  171,  upholding  Schiadar  patent  No.  692,920,  for  engraving  machine 
for  etching  glass;  Brown  Bag  Filling  Mach.  Co.  v.  Drohen,  140  Fed. 
101,  upholding  Cumminga  patent  No.  573,171,  for  paper-bag  filling 
machine;  Cspewell  v.  Qoldsmith,  138  Fed.  686,  holding  CbpewcU  patent 
No.  630,972,  for  atiek-pin  retainer,  void  in  view  of  prior  act;  Bumford 
Cbem.  Wks.  v.  New  York  Baking  Powder  Co.,  134  Fed.  338,  67  C.  C.  A, 
367,  opholding  Catlin  patent  No.  474,811,  for  baking-powder;  Albright 
V.  Langfeld,  181  Fed.  475,  upholding  Albright  patent  No.  439,086,  for 
eoia  parse;  Beehtold  v.  Nowacke,  131  Fed,  877,  upholding  Bechtold 
pfttent  No.  682,448,  for  comb  or  bair-retainer;  Thomson -Houston  EL 
Co.  V.  Ohio  Brass  Co.,  129  Fed.  881,  upholding  Van  Depoele  patent 
No.  394,039,  elaim  18,  for  insulated  tum-boeUe. 

Piatinguished  in  New  Tork  Belting  otc  Co.  v.  Bierer,  149  Fed.  768, 
holding  Fumeaa  ft  Watta  patent  No.  627,961,  for  tile  floor,  void  fol  lack 
of  invention  in  view  of  prior  art 

ByL^.  (Z,  324).    Patents — Defense  of  prior  invention. 

Approved  in  Drewson  v.  Hartje  Paper  ete.  Co.,  131  Fed.  739,  65  C.  CI 
A.  648,  itatemen^  in  printed  copy  of  patent,  of  date  of  filing  applioft* 
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100  n.  8.  600-S04,  ES  L.  11B4,  NEW  ORLEANS  v.  MOBBia 

S^L  t  (X,  825).    EzeentioB  on  dt^  ntorworks. 

Approved  In  Brockeabrougli  t.  Board  of  Water  Conunra.,  184  N.  <X 
17,  46  8.  E.  S3,  eltj  watarwoAs  tntufeired  pnnaaiit  to  Priv.  Iawb 
1899,  p.  788,  e.  S71,  to  eommiaalonen,  not  aubjeet  to  ule  for  eit^ 
d«bt 

105  U.  a.  606-611,  S«  L.  1186,  OOLEaBT  ».  ATTBILU 

87].  1  (X,  32S).    Judicial  qneation — Expedienej  of  corporate  action. 

DiatinguiBbed  in  Eeaaler  ▼.  Enilej  Co.,  12S  Fed.  40e,  court  vill  not 
refuse  to  entertain  nit  bj  itoekholdera  in  behalf  of  eoriraiation  to 
redreae  fraud  where  it  appeara  direetora  in  refaaing  to  bring  auit  aetad 
from  estraneona  notiveiL 

S7L  8   (X,  326).    Collateral  attoeli  on  compromiM. 

Approved  in  Bosi  t.  Union  Oil  Co.,  118  La.  EOS,  SB  80.  040,  mpfSjiag 
rale  in  penonal  injnrj  eaae, 

105  U.  S.  611-618,  26  L.  1139,  UNITED  STATES  t.  CABLL. 

G7I.  1  (X,  826).    Indictment  in  atatntoiy  worda. 

Approved  in  Burton  y.  United  BtBtea,  802  U,  8.  373,  50  L.  1067, 
20  Snp.  Ct.  668,  upholding  indictment  nndei  Ber.  St.,  )  1782,  tn&kiiig 
it  tniademe&nor  for  aenator  to  receive  compensation  for  lerrices  befor» 
any  department  in  matter  in  which  ^vemment  ia  intererted;  United 
Statea  v.  Allen,  150  Fed.  1S4,  holding  inaufficient  indictment  under  Bqt. 
St,  t  4046,  merely  averring  defendant  waa  clerk  in  money  order  ollBc» 
without  aTcrring  money  converted  came  into  bia  handi  bj  virtue  of  his 
employment;  United  Statea  v.  Meyers,  142  Fed.  908,  holding  inaofficieiit 
indictment  under  Bev.  St.,  |  5469,  for  robbing  the  mails;  United  States- 
r.  Fifty  Waltbam  Watch  Movements,  139  Fed.  301,  forfeiting  mer- 
chandise imported  eontrary  to  law;  United  States  t.  Oreen,  136  Fed- 
643,  holding  iusnffident  under  Bov.  St.,  S  5451,  indictment  charging 
tendering  check  to  federal  offlcer  with  intent  to  influence  decision;  Hiller 
T.  United  States,  136  Fed.  581,  69  C.  C.  A.  365,  holding  insufficient 
indictment  under  Bev.  St.,  f  4746,  for  proenring  presentstioQ  of  falsB 
paper  to  pension  commissioQer,  where  it  does  not  state  manner  of 
presentation  or  name  of  person  procured  to  present  it  or  that  Us  name 
is  unknown;  Wong  Din  t.  United  States,  135  Fed.  704,  68  C.  C.  A. 
840,  npholding  indictment  for  conspira^  to  aid  landing  of  Chinese  in 
United  States,  in  furtherance  of  which  deputy  aheriff  in  charge  of 
Chinese  was  bribed;  State  v.  Piper,  73  N.  H.  228,  SO  AtL  743,  holding 
insui&cient  indictment  against  bank  official  for  making  false  entry. 

llistinguished  in  McNeil  v.  United  States,  160  Fed.  84,  npholding 
sufficiency  of  indictment  charging  bankrupt  unlawfully,  knowingly,  will- 
fully and  fraudulently  concealed  from  trustee  certain  property  belonging 
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to  bankrupt  C8tat«,  as  nfficientlj  aUegliig  knowledge  that  property 
bdoDgea  M  esUte;  8tat«  v.  Hanser,  112  I«.  343,  30  8o.  407,  upholding 
indictment  for  forgeij  though  bill  not  alleged  to  bciTe  been  pabliahsd, 
knowing  it  to  b«  falM  and  eonnterfeited. 
Sjl,  S  (X,  327).  Indiotment— Uttering  forged  papeiv-EnowIedge, 
Approved  in  United  States  t.  Oreen,  13fi  Fed.  651,  holding  insuffieient 
indictment  under  Ber.  St.,  f  6431,  charging  tendering  of  defendant'! 
personal  ebeck  to  federal  officer  with  intent  to  bribe. 

105  U.  8.  614-818,  26  L.  1188,  UNCOLN  t.  FKENCH. 

SyL  1  (X,  328).    Preaomption  of  trnsteaa'  reeonveyanca. 

See  loe  Am.  St.  Bep.  104,  note. 

Sjl.  2  (Z,  328),    Preaninptiona  anpplj  place  of  facta. 

Approved  in  Wabaah  B.  Co.  t.  De  Tar,  141  Fed.  934,  determining 
extent  of  preanmption  aa  to  dne  care  hj  tnveler  injured  at  railroad 


lOfi  U.  8.  630-630,  26  L.  1194,  THE  POTOMAC. 

87L  8  (Z,  330}.    Collision— Use  of  Teasel  during  repaiia. 

Approved  in  The  Iioch  Tnwl,  150  Fed.  431,  where  venel  injured  bj 
collision  on  March  10th  immediately  laid  up  unrepaired,  and  on  August 
3d  she  obtained  charter,  but  eontract  for  repairs  not  made  till  October 
17th,  and  during  same  period  other  veaeels  of  owners  laid  up,  libelant 
not  entitled  to  damages  for  loaa  of  use  during  repairs;  The  North  Star, 
140  Fed.  204,  where  it  is  shown  vessel  injured  in  collision  would  have 
obtained  charter  and  made  earnings  during  time  she  was  detained  tor 
repairs,  owner  entitled  to  demurrage  based  on  probable  net  earnings. 

87L  4  (Z,  330).    Subrogation  of  insurer  paying  loss. 

Approved  in  North  Qerman  Fire  lus.  Co.  v.  Adams,  142  Fed.  442, 
upholding  admiralty  jurisdiction  over  action  in  personam  to  enforce 
payment  of  fire  policy  on  ship;  The  Liviugitoue,  130  Fed.  749,  OS  C. 
C.  A.  610,  where  ship  sunk  by  collision  and  abandoned  to  insurer  is 
insured  t^  valued  policy  and  stipulated  sum  paid  to  owner,  who  subse- 
quently recovers  actual  value  from  vessel  at  fault,  insurer  is  entitled 
to  reimbursement  from  such  sum  to  amount  it  has  paid  with  interest. 

(Z,  329.)  Miscellaneous.  Cited  in  Standard  etc.  Ins.  Co.  v.  Nome 
Beach  Lighterage  etc.  Co.,  133  Fed.  046,  67  C.  C.  A.  602,  valuation  in 
poli^  ii  condnsiva  of  all  rigbta  under  poli^. 

105  U.  8.  047-058,  20  L.  1200,  BZ  PAETB  BOTD. 

8yl.  1  (X,  331).    Federal  judgment — Supplementary  proceedings. 

Cited  in  In  rs  Alphin  etc.  Cotton  Co.,  134  Fed.  480,  arguendo. 

Syl.  4  (Z,  832}.     Where  discovery  compelled  in  equity. 

Approved  in  United  States  v.  Bitter  Boot  etc.  Co.,  133  Fed.  280,  66 
G,  C  A.  652,  denying  federal  equity  jurisdiction  of  suit  for  diseowy 
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and  for  final  relief  which  eonriatc  of  eafoTeemeat  of  pnrelj  \egil  d»- 
mand;  Brown  t.  ICcDonald,  130  Fed.  069,  refusing  to  entertain  UO  of 
discovery  to  ascertain  name*  of  Btoekbolden  of  eorpoiation  againrt 
whom  eomphinant  desires  to  bring  suit  for  collection  of  asBeasment. 

105  U,  8.  639-667,  26  L.  1186,  OOBBIN  t.  COUNTY  OP  BLACKHAWK. 

Bjt  1  (X,  332).    Federal  suit  b;  assignee. 

Approved  in  Kolse  t.  Hoadlej,  200  U.  B.  83,  SO  L.  380,  £6  Sop.  CL 
220,  applying  rule  to  foredosare  of  tnut  deed. 

SfL  2  (Z,  332).    Federal  suit  bj  assignee  on  eontraet. 

Approred  in  Gorman-Wright  Co.  t.  Wright,  134  Fed.  365,  6T  G  C. 
A.  34S,  pledgee  of  stock  cannot,  on  account  of  divenitj  of  citiMnataip 
between  himself  and  corporation,  sne  Utter  in  federal  court  for  appoint- 
ment of  receiver  where  pledgor  is  eitiien  of  same  itate  aa  eorpointioB; 
Utah-Nevada  Co.  v.  Ds  Lamar,  133  Fed.  120,  121,  66  C.  C.  A.  179, 
suit  bj  assignee  of  oral  eontraet  to  recover  money  due  thereon  cannot  b« 
maistained  in  federal  court  unlMs  assignor  could  sue  thsroin. 

100  U.  a  667-671,  26  L.  1S04,  POST  v.  KENDALL  COUNTY. 

SjL  B  (X,  334).    Following  state  decisions  aa  to  vatiditf  of  statntea. 

Distinguished  in  Oreat  Southern  etc.  Hotel  Co.  v.  Jonee,  193  U.  8. 
M6,  48  L.  796,  24  Sup.  Ct  S76,  independent  judgment  aa  to  validity  of 
mecbanio's  lien  law  under  state  constitution  exercised  t^  federal  court, 
irrespective  of  state  decisions  rendered  prior  to  commencement  of  suit 
but  after  rights  of  parties  fixed  by  contract. 

lOB  V.  B.  671-691,  26  L.  1206,  EABTET  v.  UNITED  STATSa 

87L  S  (Z,  336),    Beformation  of  government  contract. 

Distinguished  in  United  States  t.  Hillilien  Imprinting  Co.,  202  U.  8. 
176,  SO  L.  flS3,  26  Bnp.  Ct.  672,  refusing  to  reform  government  contract 
tor  printing  revenue  stamps  by  incorporating  elausea  in  prior  com- 
munication from  internal  revenue  commissioner  to  contractors  then  en- 
gaged on  work. 

S7I.  4  (X,  S36),    CondosiveneaB  of  findings. 

Cited  in  United  States  v.  Millihen  Imprinting  Co.,  802  V.  8.  174, 
60  L.  683,  26  Sup.  Ct.  672,  arguendo. 

lOS  U.  8.  601-696,  26  L.  1108,  SWIFT  CO.  v.  UNITED  8TATB& 
S7I.  2  (X,  335).  Contemporaneous  statutory  eonatruetion. 
Approved  In  Houghton  t.  Payne,  104  U.  B.  IDO,  48  L.  891,  24  Bnp. 
Ct.  690,  books  complete  in  themielves  and  published  at  stated  intervnla 
and  in  eonseentive  numbers  are  not  entitled  to  aecond-class  postal  rat«a 
under  Comp.  St.  1901,  p.  2646;  Emght  v.  Shelton,  134  Fed.  434,  detar- 
mining  legality  of  adoption  of  proposed  amendment  to  Arfmsaa  eaa- 
■titatioik 
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lOS  U.  B.  696-701,  26  h.  1213,  EZ  FABTE  HASON. 

S7L  1  (X,  336).    Habeas  corpna— Older  of  eoart-nartlsL 

Dietiitgiiiahed  in  United  States  v.  Praeger,  119  Fed.  4SG,  decision  of 
«onrt-martial  that  qnestiom  put  to  civilian  witneM  are  proper  is  not 
conelnsive  on  civil  eoarta  on  queation  of  contempt  in  refusing  to  answer. 

8yl.  3  (X,  336).    Coort-martinl— Punishment. 

Approved  in  In  re  Stubba,  133  Fed.  lOlS,  ecort-martial  ma;  lentenea 
soldier  convicted  of  violation  aizty-aecond  article  of  war  to  Ave  ^ean' 
imprieonment. 

105  U.  8.  701-703,  26  L.  1109,  CBANE  IBON  CO.  t.  HOAQLANP. 

87I.  2  (X,  336).    Writ  of  error  aa  aupersedeaa — Service. 

Approved  in  Kentaekj  t.  Powers,  130  Fed.  490,  upholding  right  of 
remorat  of  criminal  case  where  defendant  dieeriminated  against  in 
eeleetion  of  jury;  Creaat  t.  Creaat,  64  W.  Ta.  5U,  46  S.  F.  6S4,  data 
of  decree  as  shown  by  record  marks  time  from  wbieh  statata  of  limita- 
tions governing  appeal  tlierefrom  eonmiences  to  mn. 

105  n.  8.  700-718,  26  L.  1139,  MABSH  v.  McFHERSON. 

S7I.  2  (X,  337).    Sales — Uitigation  of  damages — Aeeeptanes  of  gooda. 

Approved  in  Thomas  duna  Co.  v.  C.  W.  Baymond  Co.,  135  Fed.  28, 
47  C.  C.  A.  620,  where  contract  for  sale  of  machinery  contained  general 
warranty  of  fitness  for  porpose  Intended,  and  there  is  fnrtlier  agreement 
to  replace  defective  parts,  where  part  of  machine  broke,  poreliaseT  could 
repair  or  replace  same  and  recover  cost  thereof  from  seller  onder  genera] 

lOS  U.  8.  728-733,  26  L.  057,  CODNTT  OF  BALLS  r.  DOUOLASS. 

S7I.  1  (X,  337).    Bonds  issued  by  de  facto  county. 

Approved  in  Monahan  v.  Lynch,  2  Alaska,  134,  upholding  appointment 
of  poundmaster  by  de  facto  conneilmen. 

ByL  4  (X,  338) .   Bondholders '  rights — Decisions  at  issnaaee. 

Approved  in  Gamble  v.  Buial  etc.  School  Diet:,  146  Fed.  117,  where, 
after  issuance  of  negotiable  school  bond  fraudulently  issued  and  con- 
taining recitals  entitling  bona  fide  purchaser  to  recover  full  face  value, 
statute  passed  limiting  recovery  on  negotiable  paper  procured  by  fraud 
to  amount  paid  thereof,  snch  statute  did  not  affect  subsequent  purchaser 
with  knowledge  of  fraud  from  bona  fide  holder. 

105  U.  S.  733-739,  86  L.  1220,  BALLS  COUNTY  COUBT  r.  UNITED 


SyL  2  (X,  330).    County  bonds  merged  in  Judgment. 

Approved  in  State  v.  Board  of  Commrs.,  162  Ind.  507,  68  N.  E.  301, 
wbere  railroad's  right  to  receive  public  aid  previously  voted  and  for 
which  tax  levied  is  determined  by  judgment,  snch  matters  are  not  attack- 
able on  mandamus;  Ward  t.  Piper,  69  Kan.  776^  77  Pac  700,  fact  that 
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faitereat  eonpou  on  townahip  bonds  merged  in  judgnteot  iotm  not  affwt 
ilgbt  of  holder  to  have  funds  TBioed  bj  taxation  to  paj  Interest  on  bonds 
applied  to  judgment;  Atchison  etc.  B.  B.  Co.  t.  Territoiy,  11  N.  H.  676, 
78  Pae.  16,  court  maj  inqoire  Into  judgment  against  eoontj  to  ascer- 
tain if  claim  legall7  pajable  out  of  taxes  songht  to  be  applied  to  it. 

^L  8  (Xf  339).    Coonty  bonds — Anthori^  to  tax  to  redeem. 

Approved  in  Bom  t.  MeEie,  145  Fed.  690,  591,  Bnthorit;r  given  town 
by  statute  to  contr*et  debt  carries  wiUi  it  autbority  to  tax  for  payment 
of  such  debt;  City  Cooncil  etc  of  Denver  t.  Board  Co.  Commn.  Adams 
Co.,  33  Cob.  7,  77  Pac  800,  eity  eouueU,  after  service  of  alteroaUve 
mandamoB  ordering  it  to  levy  tax  for  certain  purpose,  cannot  defeat 
mandamus  by  maUng  annual  levy  and  omitting  therefrom  levy  it  was 
ordered  to  make. 

ByL4(Z,3M).    DeU  limit— Spedal  bond  tax. 

Approved  in  McKIe  t.  Bote,  140  Fed.  148,  where  town  authorized 
bf  statnte  to  appropriate  certain  auMnint  for  construction  of  st«*mbaat 
and  issue  notes  therefor,  it  is  no  defense  to  mandamus  to  compel  levy 
of  tax  to  pay  judgment  recovered  for  portion  of  boat  that  town  had 
issned  notes  to  limit  and  used  proceeds. 

SyL  6  (Z,  340),    limiting  taxing  power — Contract  obligationa. 

ApproTsd  in  CUj  of  FL  Hanson  t.  Ft  Madison  Water  Co.,  134  Fed. 
216,  07  C.  a  A.  142,  Code  Iowa  1897,  )  1305,  providing  for  assessment 
of  proper^  at  quarter  of  actual  value,  is  void  in  so  Car  as  it  affects 
abili^  of  citT  to  meet  prior  contract  for  water  rental*  made  when 
proper^  required  to  be  asaeased  at  true  cash  value. 

{X,  339.)  Miseellaneous.  ated  in  School  Dist.  No.  1  r.  School 
IHst.  No.  7,  33  Colo.  51,  78  Pae.  692,  as  instance  of  grant  of  alteriKtin 
mandamus  eommanding  payment  from  moneys  already  raised  or  to 
levy  tax  to  raise  more. 

105  U.  a  766-772,  26  L.  95B,  UNION  PAPEB  BAG  MACHINE  Ca  T. 
NIXON. 

SyL  4  (Z,  342).    No  appeal  as  to  costs  alone. 

Distinguished  in  Western  Coal  etc.  Co.  t.  Petty,  132  Fed.  60S.  federal 
decree  dismissing  action  at  law  and  denying  prevailing  party  his  cost* 
is  reviewable  on  errorj  Nutter  t.  Brown,  58  W.  Va.  240,  52  a  E.  90, 
1  L.  B.  A.  (N.  a)  1083,  decree  allowing  expenses  and  eompenaatian 
of  receiver  ia  appealaUa. 
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JOB  TT.  8.  3-4,  27  L.  78,  B08TWICK  t.  BBINKEBHOFP. 

S7L  1  (X,  313).     BevieiT — Judgment  on  merits  011I7. 

Approved  ia  Tha  Cliief,  142  Fed.  351,  order  denying  Ifiterrenlng 
petition  under  admiral^  mla  43  not  final;  Eeinte  v.  Butt«  etc.  Min. 
Co.,  129  Fed.  340,  64  C.  C.  A.  IS,  order  approving  receiver's  reporta 
and  directing  pa^'ment  of  expenses  not  final;  Stahl  *.  Stalil,  220  HL  190, 
77  N.  E.  68,  decree  declaring  eonvejancea  fraudulent  and  refening  to 
master  for  accounting  ia  final, 

106  V.  8.  5-7,  27  L.  78,  EX  PASTE  BALTIMOBE  A  OHIO  B.  B. 

87L  1   (X,  345),     Joriadiction — Joinder  of  decrees. 

Approved  in  The  Joseph  B.  Thomas,  148  Fed.  767,  di""ii""'"g  appeal 
aa  to  several  libelants  in  admiralty  for  wages;  Feeljr  t.  Brjan,  55  W, 
Va.  G93,  47  S.  E.  311,  rule  applied  ifhere  aeveral  creditors  attack  mort- 
gage aa  preferenM. 

LOe  V.  3.  17-29,  27  L.  91,  THE  NOBTH  STAB. 

87L  1  (X,  347).    Both  vesaela  in  fault,  each  pays  half. 

Approved  in  Erie  etc.  Co.  t.  Erie  B.  Co.,  142  Fed.  13,  nonliability  of 
one  vessel  to  her  cargo  owners  does  not  exonerate  her  from  contribution 
to  cargo  liability  of  other;  The  C.  B.  Hoyt,  130  Fed.  677,  holding  rule 
should  be  applied  independent  of  degree  of  fault. 

SyL  4  (X,  348).    Admiral^— Belated  eases  consolidated. 

Approved  in  Erie  etc.  Co.  v.  Erie  B.  Co.,  142  Fed.  14,  holding  damages 
should  be  apportioned  in  single  adjudication;  Belts  v.  Uiiited  States, 
132  E^d.  234,  65  C.  C.  A.  4S2,  holding  defendant  tried  (,n  a  number 
of  indictments  together  is  entitled  to  as  many  sets  of  pereojptory  clial- 
lenges  aa  indictments. 

(X,  347.)  Miscellaneous.  Cited  in  Erie  etc.  Co.  t.  Erie  B;  Co.,  142  Fed. 
13,  holding  independent  libel  may  b*  brought  for  contribution, 

106  U.  8.  30-38,  27  L.  65,  PHOENIX  INS.  CO.  Y.  D08TEB. 

ByL  1  (X,  348),     Withdrawing  case  from  jury. 

Approved  in  Semet-Solway  Co.  v.  Wilcox,  143  Fed.  840,  in  action  for 
breach  of  contract  of  employment,  question  of  servant's  discbarge  rightly 
left  to  jury;  International  T.  Book  Co.  t.  Hesrtt,  136  Fed,  133,  69  C.  a 
A,  127,  holding  action  for  slander  should  bave  been  taken  from  jury; 
Neeley  t.  Sonthweetem  et«.  OU  Co.,  13  Okl.  362,  75  Pac.  539,  S4  L.  B.  A. 
146,  holding,  in  action  for  personal  injuries,  questions  of  negligene« 
ftnd  contributory  negligence  improperly  withdrawn  from  jury;  Woolf  T. 
IllOlJ 
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Washiiigton  etc.  Nkt.  Co.,  37  Waah.  SD3,  79  Pac  S99,  reveTmng  *erdi«t 
of  JU17  and  holding  ou«  killed  in  crossiiig  railroad  tmelu  goiltj  of  con- 
tributor;' negligence. 

B7L  2  (X,  3ii).    Waivar — Cvatomarily  reeeiTing  oreTdne  preminna. 

Approved  in  Bntherford  t.  Frodential  Ina.  Co.,  34  Ind.  App.  540,  7S 
N.  E.  20s,  holding  no  forfeitore  where  agent  failed  ta  call  for  pre- 
minm;  Aetna  Life  Ina.  Co.  t.  Fallow,  110  Tenn.  729,  77  S.  VT.  930,  rale- 
applied  where  ucident  inanranee  preminm  was  paid  after  aeeident. 
See  notea,  107  Am.  St.  Bep.  106;  107  Am.  St.  Bep.  14S. 

87I.  3  (X,  350).    Conrta  liberal  to  avoid  forfdtorea. 

Approved  in  Wacbbnrn  v.  Union  etc.  Ina.  Co.,  143  Ala.  489,  38  80. 1012, 
retention  of  overdue  premiom  note  and  inaiatence  on  pkjment  held 

87I.  4  (X,  950).    Inanranee — I^otiee — Tine  to  pay  premiom. 

Distinguished  in  Leonhard  v.  Provident  etc.  80c.,  130  Fed.  291,  M 
C.  C.  A.  S33,  holding  giving  of  natiee  nseleaa  where  policy  was  mr- 
reodered. 

106  U.  S.  47-86,  27  L.  47,  CHICAGO  ETC.  R.  E.  v.  POSDICK. 

Syl.  8  (Z,  353).    Mortgage — Beqneet  mn>t  precede  foredoanre. 

Approved  in  Cochran  v.  Pittaborg  ete.  B.  Co.,  150  Fed.  682,  reaffirm- 
ing rule. 

(X,  351.)  Miacellaneoiu.  Qted  in  Hill  v.  Denton,  74  Ark.  466,  86  8. 
W.  404,  tale  under  foreclosure  decree  deveata  trostor  of  sQ  interest. 

106  U.  S.  89-05,  27  L.  79,  COTTON-TIE  CO.  v.  SIMMONa 

8yL  1   (X,  35G),     PnUnta— TJaing  old  parte. 

Approved  in  National  Caah  Beg.  Co.  v.  Grobet,  148  Fed.  387,  holding 
adding  patented  printing  devise  to  caah  register  no  infrlDgetnent; 
Wagner  Typewriter  Co.  v.  Webeter  Co.,  144  Fed.  411,  holding  replacing 
typewriter  Bpool  not  reconstruction  and  no  infringement;  Morrin  v. 
Bobert  etc  Worka,  138  Fed.  76,  refitting  tabei  in  ateiLm  generator  held 
reconstruction  and  infringement. 

^L  2  (X,  35S).    Patented  parts  may  be  replaced. 

Approved  in  Wagner  Typewriter  Co.  v,  Webster  Co.,  144  Fed.  412. 
holding  typewriter  ribbon  and  spool  may  be  replaced. 

8yl.  3  (X,  356).     Contributory  infringement — Vendor. 

Approved  in  Cortelyou  v.  Chaa.  Enen  Johnaon  ft  Co.,  138  Fed.  117, 
holding  notice  on  rotary  neostyle  of  restrictive  use  binds  purchaser. 

106  U.  a.  99-108,  27    L.  69,  BACON  v.  BIVES. 
8yl.  1  (X,  356).    Nominal  party  does  not  prevent  removaL 
Approved  in  CeUa  v.  Brown,  136 Fed. 442, reaffirming  rule;  Boatmen's 
Bank  v.  Fritilen,  135  Fed.  OSS,  68  C.  C.  A.  288,  rule  applied  holding 
prior  mortgagee  not  necessary  party  to  suit  to  foreclose  junior  mort- 


sdbvGoOglc 


UOS  KotM  on  U.  8.  Beporti.  106  U.  B.  118-141 

gage;  Qroe]  t.  United  Elee.  Co.,  132  Fed.  254,  in  action  bf  BtoeUiold«r 
OR  behalf  of  ooTporation,  eorporatioii  ii  aecemmj  partr, 

6j1.  3  (X,  397).    Statute  rnns  againat  diaaTowed  tnteti. 

Approved  in  Pafterwni  t.  Hewitt,  11  N.  M.  42,  6fi  Paf.  S69,  S5  L.  B. 
A.  670,  mitt  applied  to  verbal  promiae  to  ihare  proflta  of  mining  ebtinu. 

(Z,  356.)  MiKellaneona.  C^ted  In  Hnrraj  t.  Fanell,  S  Alaaka,  363, 
taw  of  forum  govema  onleM  atatate  provides  atbarwiie. 

106  U.  a  118-123,  27  L.  87,  STEAMSHIP  CO.  T.  TUOMAN, 

SjL  1  (Z,  SS8).    JuriadiottoQ — Besidenca  of  eorpoiatfon. 

Approved  in  Thomaa  v.  Board  of  Tnuteec,  199  U.  S.  210,  49  L.  164,  2S 
Sop.  Ct  24,  holding  board  of  univenit;  tmitMa  created  bj  ipeeial 
tegialative  aot  not  a  eorpontion. 

87I.  8  (Z,  3S0).    Filing  petition  and  bond  removal  eotnpletv. 

Approved  in  Boatmen '■  Bank  v.  Fritzlen,  13S  Fed.  658,  68  C.  C.  A. 
288,  reaffinniDg  mle;  MadisonTille  Traction  Co.  v.  St.  Bernard  Min.  Co., 
106  U.  8.  245,  40  L.  464,  25  8up.  Ct.  EEl,  eminent  domain  action  onder 
atate  atatute  is  removable;  Cbicago  etc  B7.  Co.  v.  Stone,  70  Kan.  709,  79 
Pae.  655,  amended  petition  demanding  Ie«8  than  82,000  doea  not  prevent 
removaL 

DistingoiBhed  in  Corporation  Commlaaion  t.  Bailroad  Co.,  135  N.  C. 
81,  47  8.  E.  23£,  holding  pleading  doea  not  ahow  itatutorj  amount. 

87L  4  (Z,  361).    Bemoval— CompeUed  defense  no  waiver. 

Approved  in  IlUnoia  etc.  B.  B.  Co.  v.  Whitwortb,  116  Ky.  292,  73  8.  W. 
768,  holding  pleading  nnder  protest  no  waiver. 

106  U.  B.  124141,  27  L,  104,  PBITCHABD  v.  NOETON. 

87L  8  (Z,  361).    Law  incorporated  in  contract  oontrola. 

Approved  in  Supreme  Lodge,  Enighta  of  Pjtbiaa  v.  Meyer,  198  U.  8. 
617,  49  L.  1149,  25  Snp.  Ct.  754,  Dowagie  Mfg.  Co.  v.  Lochren,  143  Fed. 
216,  and  Perry  v.  Bubber  Tire  Wheel  Co.,  138  Fed.  837,  all  holding  lex 
fori  govema  rigbt  to  compel  witness  to  answer;  Anglo- American  etc 
Co.  V.  Wood,  143  Fed.  6S4,  as  to  what  actiona  againat  stockholdera  may 
be  united,  lez  fori  controls;  Midland  etc.  Co,  v,  Solomon,  71  Kan,  1S7, 
79  Pac.  1078,  applying  rule  to  express  stipulation  that  bond  be  governed 
by  law  of  another  state;  Creston  Nat.  Bank  v.  Salmon,  117  Mo.  App. 
513,  93  8.  W.  280,  allowing  equitable  defenses  to  promissory  note  after 
negotiation,  lex  loci  contractus  controls;  Seely  v.  Manhattan  etc.  Ins.  Co., 
72  N.  H.  56,  S5  Atl.  427,  lez  fori  eontrols  admissibility  of  affidavit  of 
mailing  notice  of  inanranee  premiums  nnpaid;  Clark  v.  Eltinge,  38 
Wash.  382,  383, 107  Am.  St.  Bep.  858,  80  Pac.  559,  applying  rule  to  stat- 
utory eiemptioDs  of  wife. 

SyL  4  (Z,  3S3).    Bight  of  action  is  property. 

Approved  in  Merchanta'  Nat  Bank  v.  East  Grand  Forks,  94  Minn. 
250,  102  N.  W.  70^  upholding  act  of  legislature  curing  defects  iu  eon- 
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tometa  for  itnat  work;  Kiagiltj  t.  Merrill,  122  Wla.  192,  M  N.  W.  1046, 
<7  L.  B.  A>  203,  holding  mortgagN  uid  notw  of  MWent  debtor's  tuabU 
proper^. 

87L  7  (Z,  SM).    COBltmetion— I«W  ophalding  eontnwt. 

ApproTad  1b  Hobm  lAnd  ete.  Co.  t,  UeNamate,  145  Fed.  IB,  that  one 
jnriedietion  npholda  provinon  for  liquidated  danagea  not  enough  to 
control ;  Dana  t,  Tandj,  107  Ho.  App.  448,  81  8.  W.  480,  appljing  rala 
to  note  uanrioiia  under  lawi  of  one  rtate, 

(X,  361.}  MUeeUaneooa.  Cited  in  United  Statea  t.  ICiHraakee  ete.  Oo,. 
143  Fed.  1007,  question  vhetber  anignea  can  aoe  in  hia  own  name  cannot 
be  laiaed  bf  plea  in  bar  after  triaL 

106  n.  B.  142-147,  27  L.  110,  WINO  t.  ANTHONT. 

87L  I    <X,  304).     Patent— Beiwne  differing  from  oiiginaL 
Approvad  is  Clereland  etc  Co.  t.  Detroit  ate.  Co.,  181  Fed.  744,  wlwra 

original  iq>pIiestioii  for  gaa-bumer  ia  for  meehaniam  onlj,  labBeiinait 

proeeM  claim  void. 

105  U.  S.  I47.I&4,  27  L.  SS,  JESaUF  r.  mSTTED  STATES. 
SfL  B  (X,  364).    Validitj  of  bond  not  leqoired  bj  Btatnto. 
Approved  in  Commieaionen  of  Logan  Go.  v.  Harvey,  6  OkL  632,  52 

Pae.  403,  bond  of  regiiter  of  deeds,  not  required  hj  statute,  ia  void 
where  extorted. 

106  U.  S.  154.160,  27  L.  149,  THE  NEVADA. 
Byl.  4  (Z,  365).    Negligence — Ocean  steamer. 

Approved  in  Qoinette  v.  Bisso,  136  Fed.  S32,  69  C.  C.  A.  825,  atean 
lug  traversing  thickly  settled  river  in  a  fog  must  slow  down. 

Sjl,  5  (Z,  365).    CoUision— Insufficient  lookoat. 

Approved  in  Now  York  t  Oriental  etc  Co.  r.  New  York  ete.  Co., 
143  Fed.  094,  bedding  if  dntj  of  one  lookout  compelled  him  to  watch 
piers,  there  should  have  been  another. 

(Z,  365.)  Miscellaneous,  ated  in  The  North  Star,  132  Fed.  147,  to 
afCect  that  suction  maj  causa  collision. 

106  U.  S.  160-162,  ES  L.  128,  UNITED  STATES  ▼.  ABATOIB  PLACB. 

S7I.  1  (Z,  366).    Beview — Seizure — Certificate  reasonable  cause. 

Approved  in  United  States  v.  83  Sticks  of  Wood,  147  f^d.  740,  d«- 
trict  eonrt  should  not  grant  certifieate  onleas  clearly  warraDted  by 
evidence;  Agnew  v.  EaTmes,  141  Fed.  637,  holding  Bev.  St.,  i  B70,  not 
in  conflict  with  Bev.  St.,  {  989;  Anglo- American  ete.  Co.  v.  Cheahiro 
Prov.  Inst.,  134  Fed.  155,  rovoking  order  staying  execution  beeaosa 
possibly  not  reviewabla. 
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106  V.  B.  183-106,  S6  L.  129, 1IA80N  ▼;  NOBTHWEBTEBN  INS.  CO. 

Syl.  1  (Z,  8W).    Uortgag«a — Eqnit7  of  redemptioii. 

ApproTed  In  Logan  Co.  t.  UcEinley  etc.  Trust  Co.,  TO  Neb.  414, 101 
N.  W,  093,  light  to  redemption  exiata  from  jndioial  tax  sale. 
100  U.  8.  166-17S,  S7  L.  134,  CLOUGH  ▼.  BABEEB. 

Sfl.  1  (X,  300).    Patents— Oil-bnrnen. 

ApproTod  In  Cleveland  Fonndr^  Co.  t.  Eanffman,  135  Fed.  362,  08 
CCA,  OSS,  vpliolding  JeaTou  oil-barner  ai  employing  new  method 
of  dialodgment. 

'S7I.  2  (E,  306).    Patenta — Aeeidental  anticipation. 

Approved  in  Unitsd  Sbirt  ft  Collar  Co.  v.  Beattie,  14B  Fed.  740, 
upholding  patent  for  inceeeifn]  maehiae  for  folding  cnfl  edges  in 
spite  of  prior  nnsnceessful  machine;  Chiaholm  v.  Fleming,  133  Fed. 
S30,  applying  mle  to  machine  for  bulling  peae  on  the  vines;  Petti- 
bone  V.  Pennsylvania  Steel  Co.,  133  Fed.  738,  applying  mle  to  pat- 
ent for  railroad  Hwiteh-etand. 

Diatinguished  in  American  Sales  Book  Co.  t.  Cartsr-Cmme  Co.,  ISO 
Ted.  336,  Beok  patent  No.  647,93^  for  manif olSing  salesbook  and  holder, 
was  anticipated, 

106  IT.  8.  183-187,  27  L.  00,  SCHOOL  DISTRICT  v.  STONE. 
87I.  2  (X,  3SS).    Unnidpalities — Estoppel  to  contest  bonda. 
Approved  in  Piatt  ▼.  Hitchcock  Co.,  139  Fed.  93S,  applying  rule 
to  precinct  bonds  iasned  by  board  of  county  eommisaionera  in  Ne- 
braska. 
8y1.  3  (X,  368),    Unnldpalitiea— Estoppel — Express  recitsL 
Approved  In  Oreen  Co.  v.  ShorteU,  IIS  Ey.  ISO,  78  8.  W.  2S4,  ap- 
plying role   to  bonds   leaned    by    connty   in   enbiCTiption    to    railroad 
stock  containing  no  recitals  of  preliminary  requisites;  Oravea  v.  Com- 
missioners, 135  N.  0.  56,  47  8.  E.   136,   applying  mle   to  township 
bonds  in  aid  of  railroad  containing  no  recitals  of  regvlarity. 
100  U.  &  18S-I0O,  07  L,  156,  SCHWBD  v.  SMITE, 
Syl.  I  (X,  369).    Appeal — Jurisdictional  amount — Separate  elalma. 
Af^Toved  in  Feely  v.  Bryan,  55  W.  Ta.  691,  695,  47  8.  G.  310,  318, 
applying  rule  to  aeveral  creditors  attacking  a  mortgage  •■  a  pretu- 

lOe  n.  S.  191-I9S,  27  L.  131,  FBASEB  v,  JBMI80N, 
Syl.  2  (Z,  370).    Bemoval  of  oansea — Separate  controversy. 
Approved  In  Parklna  v.  Lake  Superior  eto.  By.  Co.,  140  Fad,  910, 
la  railroad  condemnation  proeeedings,  diverse  eitiaenship  of  owner 
of  one  pieee  of  land  no  gronnd  for  removal;  Boatmen's  Bank  v.  Frits- 
It^  ISS  Fed.  063,  08  0.  (X  A.  888,  action  to  avoid  prior  mortgage* 
» 
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for  fraod  ajid  aetioa  t«  foreclose  jmiior  mortgage  Mparable;  Groet 
T.  United  SUtea,  132  Fed.  254,  in  mit  in  equity  hj  Btockboldei  of 
New  Jersey  corporation,  corporation  shonld  be  elasaed  as  a  defendant 
and  removal  refased;  Laden  t.  Meek,  130  Fed.  879,  65  C.  C.  A.  361, 
in  action  for  specific  perfonnanee  of  contract  of  sale  of  land  the  al- 
legation of  diverse  citizenship  insuffieient, 

106  U.  8.  196-251,  8T  L.  171,  TJNITED  STATES  t.  LEE. 

Sjrl.  4  (X,  371).    Useless  tender  nnneeeaaar}r. 

Approved  in  Memphis  City  Bank  v.  Smith,  110  Tenn.  355,  7S  8.  W, 
1070,  refusal  by  bank  to  anrrender  pledged  property  except  oa  pay- 
ment of  other  nnaecnrod  debts  waives  neeessity  for  tender. 

Syl.  7  (X,  372).    Sovereignty  not  snable  withont  consent. 
Approved  in  Btate  v.  Uortenaen,  69  Neb.  385,  9S  N.  W.  834,  deny- 
ing mandamns  to  compel  state  board  of  public  buildings  to  perform 
contract  for  hiring  eoQviet  labor.    8ee  lOS  Am.  8L  Bep.  832,  not«, 

8j4.  9  <X,  374).    Ejectment  against  federal  officer. 

Approved  in  Burton  v.  United  States,  202  U.  S.  368,  50  L.  1066, 
SO  Sup.  Ct.  688,  npholdtog  enactment  making  it  a  misdemeanor  for 
United  States  senator  to  receive  compensation;  Wadswortb  r.  Boy- 
■en,  148  Fed.  780,  applying  rule  to  injnnction  against  Indian  agent 
from  obstructing  prospector  on  reservation;  Bosenberger  v.  Harris, 
130  Fed,  1003,  granting  injunction  pendente  lite  restraining  "fraud 
order"  of  postoffice  department  classing  advertising  scheme  as  a 
lottery;  O'Beilly  De  Camara  v.  Brooke,  135  Fed.  388,  holding  military 
governor  of  Cuba  not  exempt  from  liability  for  tort  committed  un- 
der his  civil  administration;  Kirk  v.  United  States,  131  Fed.  339,  ac- 
tion to  enjoin  Uniked  States  and  marshal  from  unlawful  selsure,  dis- 
missed as  to  United  States,  granted  as  to  marshal;  dissenting  opinion 
in  International  Postal  Supply  Co.  ▼.  Bruce,  194  U.  8.  60S,  612,  4S 
L.  1138,  1140,  24  Sup.  Ct.  820,  majority  holding  postmaster  cannot  be  en- 
joined from  using  patented  stamp- canceling  machine.  See  108  Am. 
St.  Bep.  835,  830,  notes. 

Distinguished  in  International  Postal  Supply  Co.  t.  Bruce,  IM  U. 
B.  605,  48  L.  1137,  24  Sup.  Ct.  820,  holding  United  States  postmaster 
cannot  be  enjoined  from  using  patented  stamp-canceling  machines; 
Sanders  v.  Saxton,  1S2  N.  T.  479,  481,  108  Am.  St.  Bep.  820,  75  N. 
E.  529,  530,  in  suit  against  officer  to  cancel  tax  deed  and  quiet  title 
against  state,  the  state  hold  real  party  in  interest  and  rights  to  n* 
denied. 

Syl.  10  (X,  374).    Oovemment  not  bound  by  suit  against  officer. 
Approved  in  Sanders  v.  Saxton,  182  N.  Y.  480,  108  Am.  St.  Bap. 
026,  7S  N.  E.  530,  salt  against  officer  to  cancel  tax  deed  is  aoit  a 
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(X,  371.)  Uiseellaneoui.  Cited  in  Nortbeni  Secarities  Co.  r. 
United  States,  193  U.  S.  360,  48  L.  706,  24  Sup.  Ct.  436,  upholding 
power  of  Congreu  to  regulate  intarstate  commerce. 

106  V.  B.  252-255,  27  L.  145,  BICHABDSON  r.  HABDWICE. 

87I.  1  (Z,  375).     Parol  evidence  to  varj  writing. 

Approved  in  PBrnhani  Co.  t.  Soutlieaatern  Const.  Co.,  144  Fed,  990, 
parol  agreement  to  transfer  stock  in  eonside ration  of  pTomises  con- 
tained in  written  contract  held  inadmissilile;  Standiford  v.  Thomp- 
son, 135  Fed.  998,  68  C.  C.  A.  425,  eonstmiug  instrument  as  option 
to  pnrehase  coal  lands  and  refusing  to  decree  specific  performaneo; 
Lillard  v.  Eentnek;  Distilleries  etc.  Co.,  134  Fed.  182,  67  C.  C.  A. 
74,  eit«d  in  opinion  of  court  below,  reversed,  court  abovo  holding 
evidence  of  usage  and  cnstom  admissible. 

S7I.  2  (X,  375).    Option  vesta  no  present  estate. 

Approved  In  Phenix  Ins,  Co.  *,  Eerr,  129  Fed.  727,  64  C.  <J.  A. 
251,  66  L.  B.  A.  G69,  option  gives  sole  and  unconditional  owner  with- 
in meaning  of  Are  insurance  policy;  Sheeh^  v.  Scott,  128  Iowa,  056, 
104  N.  W.  1141,  holding  interest  of  vendor  subject  to  attachment 
prior  to  execution  of  deed. 

Syl.  3  (X,  379).    Option,  when  Unding — Consideration. 
Approved  in  Eirbj-Carpenter  Co.  v.  Burnett,  144  Fed.  637,  optloa 
to  purchase  land,  without  consideration,  unenforceable. 

106  V.  S.  260-264,  27  L.  147,  WALLACE  v.  PBNFIELD. 

87I.  I  (X,  376).    Gift  to  wife  not  fraudulent. 

Approved  in  Savage  v.  Savage,  141  Fed.  3S0,  gift  to  wife  made: 
while  solvent  good  against  subsequent  creditors  in  bankruptc}'. 

106  U.  S.  265-271,  27  L.  115,  FABMER8'  LOAN  t  TRUST  CO.  t, 
WATERMAN. 

S7I.  2  (X,  377).    Appeal — Jurisdictional  amount — Joinder. 

Approved  in  Feily  v.  Bryan,  55  W.  Va.  592,  47  8.  E,  310,  apply- 
ing rale  to  several  eroditors  attacking  mortgage  as  a  preference, 

106  U.  8.  272-285,  27  L.  196,  FINK  v.  O'NEIL. 

Syl.  1  (X,  378).    Oovemment  bound  by  homestead  exemption. 

Approved  in  dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  102. 
47  8.  E.  9,  67  L.  £.  A.  179,  majority  holding  state  can  correct  fatally 
defective  indictment  aftn  dole  of  term.  See  101  Am.  St.  Bep.  ISl, 
182,  notei. 
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108  V.  S.  S86-3U,  87  L.  IIT,  IdLTENBEBaSB  ▼.  LOQAHSPOBT 
BT. 
87L   6    (X,   380).    BaOromd*— PreaerviiiK   ezpeuM   preeed«   mort- 

Approved  in  la  n  Eria  Lumbor  Co.,  ISO  Fed.  SE8,  appljring  ntl« 
sad  grantiDg  prioritj  to  TeeeiTer'i  eertifie»tei  for  operating  expenaea 
*f  Mwmill;  Cunnlnghuii  ▼.  Zine  eU.  Hin.  Co.,  IDS  Uo.  App.  40D,  70 
B.  W.  488,  holding  Ikbor  elaiiu  entitled  to  prioTit;  in  Teeeiverahip 
of  mining  eorporfttion;  People'!  Nkt.  Bftnk  t.  Virginin  etc.  Co.,  104 
Ta.  87,  51  S.  E.  ISO,  BpplTing  nie  and  allowing  priority  to  operat- 
ing ezpcneee  of  receiver  of  textile  faetory;  dieeenting  opinion  in 
Qrrgg  T.  MetropoUtan  Tniat  Co.,  197  U.  &  lOE,  1B3,  19&,  1B6,  49  L. 
720,  721,  BE  Bap.  Ct.  416,  maiority  holding  aappUei  for  preeerratlon 
of  road  but  not  neeeaaarj  for  bneineaa  have  bo  priority. 

DiitiaguiBhed  In  Qregg  w.  Uetropolitan  Tnut  Co.,  107  V,  8.  187, 
49  L.  718,  2Q  Sap.  Ct.  416,  holding  anppliea  for  preeervation  but  not 
necemary  for  boiineiB  of  road  have  no  prioritj;  Seeuritj  Trust  Go. 
T.  Ooble  B.  Co.,  44  Or.  374,  74  Pae.  921,  holding  aervicei  and  aup- 
pliee  not  furulahed  in  furtberanee  of  Tailmad  busiueea. 

IW  U.  8.  327-337,  27  L.  181,  UNITED  STATES  v.  EBIE  RT.  CO. 

SfL  1  (X,  383).    AjMtainaat  of  foreign  bondholder!. 

Approved  in  Metropolitan  Ijife  lu.  Co.  v.  Board  of  Aeseuore,  115 
Ia.  708,  39  80.  84B,  holding  Act  No.  170  of  1898,  making  billa  r«- 
eeivable  due  nonreeidents  aeaeiaable,  ii  not  nneonetltational. 

106  U.  S.  380-380,  27  L.  222,  ST.  CLAIB  v.  OOX. 
'Bjl.  S  (Z,  386).    Proeeae — Agent  of  foreign  corporation. 
Approved  In  Kibbler  v.  St.  Louia  etc.  B.  Co.,  147  Fed.  881,  den^lBg 
jarisdiction   over   foreign   corporation  not  having  agent  within  judi- 
cial diatrict;   Cella  Com.  Co.  v.  Bohlinger,  147  Fed.  422,  holding  ser- 
vice of   lummone   on   atate   auditor   for  foreign   corporation   not   da« 
proeeaa  of  law;    Wilaon  v.  American  Palace   Car   Co.,  68   N.  J.    Eq. 
784,  55  Atl.  998,  holding  court  witbont  jariadiction  over  foreign  eor- 
poratlon  not  pereonalljr  aerved. 
SyL  8   (X,  886).    Foreign  eorporationa — BeaaonaUe  reatrietiona. 
Approved  in  Old  Wayne   etc.  And.  v.  UcDooongh,  164  Ind.   328, 
73  N.  E.  705,  Qpbolding  statute  requiring  foreign  inmianee  corpora- 
tion to  itipulate  that  Hrvice  may  be  made  on  oommiaalonet;  Bruning 
T.  Brotherhood  Ace.  Co.,  191  Uasa.  118,  77  N.  E.  711,  upholding  atat- 
nte  permltttng  lerrioe  on  foreign  inenrance  corporation  to  be  mads 
upon  atate  auditor;  Qroel  v.  United  Elee.  Co.,  69  N.  J.  Eq.  411,  412, 
00    Atl.    827,    upholding    jurisdiction    over     foreign    eorpoimtion    on 
•erviee  on  ita  proeeaa  agent;  Hunter  v.  Uutual  Beeerve  etc.  Ins.  Co., 
184  N.  1,  144,  74  N.  E.  1074,  holding  atatutoiT  power  of  attome;  to 
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JnauiaDBe  eommiuloiier  irrevocable  only  while  foreign  eorpontion 
continues  doing  bnainoH;  diaaenting  opinion  in  Beearitj  etc.  Ins.  Co. 
V.  Prawitt,  208  U.  a  261,  60  L.  1020,  ZO  8np.  Ct.  619,  majoritj  hold- 
ing atnte  may  revoke  license  of  foreign  insnrsnce  eompsny  for  re- 
moving enoae  to  federni  conrt. 

S7I.  S  (Z,  387).    Procese — Agent  of  foreign  corporation. 

Approved  in  Pennsylvania  etc.  Ins.  Co.  v.  Meyer,  197  U.  8.  113,  49 
L.  814,  25  Sap.  Ct.  483,  foreign  insurance  company  aending  loss  ad- 
justers into  state  is  "doing  business"  there;  Kibbler  v.  St.  Louis 
etc.  B.  Co.,  147  Fed.  882,  holding  foreign  corporation  not  snable  in 
federal  court  where  county  of  reaident  agent  ia  in  another  district; 
Buffalo  Glass  Co.  v.  Mannfactnren'  Glaaa  Co.,  142  Fed.  274,  vacat- 
ing proeeas  on  foreign  corporation  without  place  of  business  where 
served  on  president  temporarily  within  state;  Bnffalo  etc.  Briek  Co. 
V.  American  etc.  Mach.  Co.,  141  Fed.  212,  setting  aaide  service  and 
summons  on  foreign  corporation  not  doing  husinesa  in  state  made  on 
president  temporarily  within  state;  Johnson  v.  Computing  Scale  Co., 
139  Fed.  340,  service  on  ofBceT  of  foreign  corporation  casually  within 
aUte  void;  Brush  Creek  etc.  Co.  v.  Morgan  Q.  etc.  Co.,  136  Fed.  506, 
507,  service  on  officer  of  foreign  corporation  within  state  to  adjust 
difference  with  plaintiff  is  good;  Wells  v.  Clark,  136  Fed.  465,  hold- 
ing rightful  jurisdiction  of  state  court  cannot  be  lost  by  removal  to 
federal  conrt;  Jameson  v.  Simonds  Saw  Co.,  2  Cal.  App.  585,  84  Pae. 
290,  single  transaGtion  is  not  "doing  business"  so  as  to  authorize 
service  on  foreign  corporation;  Beevee  v.  Southern  By.  Co,,  121  Ga. 
SK,  49  8.  E.  678,  foUowing  rule  and  holding  immaterial  whether  ac- 
tion originated  without  state;  Williama  v.  Metropolitan  etc  By.  Co., 
68  Kan.  21,  74  Pac.  60S,  64  L.  B.  A.  794,  foreign  corporation  is 
"out  of  the  state"  and  cannot  avail  Itself  of  statute  of  limitations; 
Zelnicker  Supply  Co.  v.  Cotton  Oil  Co.,  103  Mo.  App.  97,  77  a  W. 
322,  holding  service' void  on  president  of  foreign  corporation  not 
doing  business  la  state;  Territory  v.  Baker,  12  N.  M.  459,  78  Pac. 
625,  denying  jurisdiction  over  foreign  corporation  not  doing  busi- 
ness in  state  on  service  on  president  while  passing  on  train;  Berger 
T.  Pennsylvania  B.  B.  Co.,  27  B.  I.  58S,  65  Atl.  262,  solicitation  of 
business  by  agents  of  foreign  corporation  is  not  "doing  business" 
within  the  state. 

Distinguished  in  Groel  ▼.  United  Elee.  Co.,  69  N.  J.  Eq.  422,  60 
AtL  831,  upholding  P.  L.  1896,  p.  307,  relating  to  appointment  of 
process  agent  by  foreign  corporation. 

8yl.  6  (X,  389).     Foreign  eorpo ratio tts—Becord  of  service. 

Approved  in  Jackson  v.  Delaware  etc.  Co.,  131  Fed.  134,  holding 
marshal's  return  iusulDcient  which  does  sot  show  corporation  was 
doing  business  in  state;  Scott  v.  Stockholders  Oil  Co.,  129  Fed.  617, 
principal  case  referred  to  as  stating  rule  as  to  what  must  appear 
UB  record;  HUbebrand  v.  United  Artisans,  46  Or.   139,  79  Pac  349, 
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holding  record  of  serviae  on  foreign  eorporntioD  innilBoient  whera 
complaint  fails  to  thow  where  action  aoerned;  In  re  Box'a  Win,  1S7 
Wis.  270,  100  N.  W.  1069,  denying  juriBdiction  to  admit  foreign  wfll 
to  probate  where  record  of  original  probate  deficient. 

106  U.  8.  360-370,  27  L.  201,  VAN  WYCK  v.  KNEVALS. 

Sfl.  2  (X,  360).    Baitroad  grant  prevents  state  grant. 

Approved  in  Eneppei  t.  Sands,  IM  TT.  a  481,  48  L.  lOSJ,  21  Sop. 
Ct.  744,  holding  title  in  state  as  trustee  until  it  disposes  of  land; 
CaBcaden  v.  Dunbar,  2  Alaska,  412,  loeator  of  mining  claim  gains 
present  title  which  can  be  defeated  onlj  bj  subaequent  failnre  Ut 
complj  with  statute. 

87I.  3  (X,  390).    Filing  definite  location  fixes  ronte. 
Approved  in  Eastern  Or.  L.  Co.  v.  Brosnan,  147  Fed.  812,  applying 
rule  to  military  wagon  road. 

106  U.  8.  371-379,  27  L.  232,  EX.  PABTE  CUETIS. 

Sjl.  8  (X,  393).    Congress  may  prohibit  i>olitical  donations. 

Approved  in  Fox  v.  Willis,  114  Kj.  947,  72  8.  W.  332,  minister  U 
foreign  coantry  cannot  collect  fee  for  services  in  prosecuting  elaims 
against  govemnient. 

Sjl.  *  {X,  393).    Habeas  corpus— What  reviewable. 

Approved  in  Cuyler  v.  Atlantic  etc.  B.  Co.,  131  Fed.  99,  diseharg- 
lug  defendant  on  habeas  corpos  where  judgment  of  contempt  exceeded 
jurisdiction  of  eourt. 

lOe  U.  S.  379-390,  27  U  157,  QEEKIE  v.  KIBBT  CAEPENTEB  CO. 

S7I.  2  (X,  393).    Tax  deed — Statutory  limitstions. 

Approved  in  Simoneauz  v.  White  Castle  Lumber  etc.  Co.,  US  Ija. 
224,  36  So.  329,  lapse  of  statutory  period  cures  failnre  of  tax  col- 
lector to  offer  part  before  whole. 

106  U.  8.  391-395,  27  L.  219,  LANSDALE  v.  SMITH. 

8yl.  I  (X,  394).    Equity  refuses  relief  for  laebea. 

Approved  in  Thurmond  v.  Chesapeake  etc.  By.  Co.,  140  Fed.  699, 
sustaining  demurrer  to  bill  to  enforce  specific  performance  for  laches; 
Cole  v.  Birmingham  Union  By.  Co.,  143  Ala.  434,  39  So.  405,  holding 
stockholder's  suit  to  set  aside  ultra  vires  transfer  barred  by  laches; 
Patterson  v.  Hewitt,  11  N.  H.  23,  42,  66  Pac.  658,  654,  55  L.  B.  A.  658, 
liolding  action  to  enforce  trust  in  mine  barred  by  laches 

106  U.  8.  395-399,  27  L.  60,  KING  v.  COBNELL, 

Syl.  1  (X,  396).    Statute— Bepeal  by  implication. 

Approved  in  Pratt  Institute  v.  City  of  New  York,  183  N.  T.  15", 
75  N.  E.  1121,  holding  general  tax  law  exempting  «dneationU  is- 
«titations  repeals  special  exempting  act. 
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SjL  2  (X,  397).    Bemovkl  of  esnses— Alien  defendanta. 

Approved  in  0 'Conor  y.  Texas,  202  TJ.  3.  GOT,  50  L.  1124,  iO  Snp. 
<:t.  720,  reaffirming  nile;  Iowa  etc.  Min.  Co.  v.  Bliw,  144  Fed.  457, 
Jiolding  action  againit  guaranty  eompan;  separable  from  action  against 
princiiial  and  removable;  Laden  v.  Aleck,  130  Fed.  879,  65  C.  C.  A. 
301,  petition  for  lemoval  muet  show  that  each  partj  ia  citizen  of 
«ome  state. 

106  V.  8.  399-408,  27  L.  245,  HEMINQWAT  v.  BTANSELL. 

8yl.  1  (X,  398).     Action — Clunge  in  mvnidpal  officers. 

Approved  in  State  ▼.  Woodruff,  83  Miss.  114,  30  Bo.  30,  boldlng 
-under  Laws  1876,  p.  174,  auditor  and  treasurer  can  be  sued  aa  auc- 
-cessora  of  levee  commissioneis. 

106  C.  8.  408-413,  27  L.  169,  HODGES  v.  EA8T0N. 

S7I.  3   (Z,  399).     Waiver  of  jaij  not  presumed. 

Approved  in  Swift  A  Co.  v.  Jones,  145  Fed.  492,  holding  circuit 
■«ourt  had  no  power  to  refer  iasues  of  fact  in  caee  at  common  law 
to  master;  Allen  v.  Farmalee,  142  Fed.  303,  reversing  directed  ver- 
dict in  trespass  to  try  title  and  remanding  to  jaij;  Cheasman  v. 
Hale,  31  Mont.  591,  79  Pac.  258,  holding  right  to  jnr^  not  waived  In 
■action  for  damages  and  injnnction, 

106  D.  S.  429-432,  27  L.  237,  GBANT  v.  PHOENIX  INB.  CO. 

S7I.  1  (X,  400)..    Appeal— What  is  final  deeree. 

Approved  in  Norris  Safe  A  Lock  Co.  v.  Manganese  etc.  Co.,  ISO 
Ted.  6T8,  order  requiring  payment  of  money  into  court  not  final; 
:8tahl  V.  Stahl,  220  HI.  190,  77  N.  E.  68,  holding  decree  that  certain 
eonveyanees  absolute  in  form  are  in  tmat  and  referring  to  master 
for  acconnting  is  final. 


Syl.  1  (X,  401).    Damages  for  removal  of  timber. 

Approved  in  United  States  v.  Coughanour,  133  Fed.  225,  66  C.  C.  A. 
-278,  reaffirming  rule;  United  States  v.  Bitter  Boot  etc.  Co.,  133  Fed. 
"278,  60  C.  C.  A.  652,  sustaining  demurrer  to  bill  in  equity  for  danuigea 
for  removing  timber,  remedy  existing  at  law;  Trnsteea  Dartmouth  Col, 
V.  International  etc.  Co.,  132  Fed.  95,  106,  holding,  where  trespass 
-not  willful,  measure  of  damages  is  stumpage  value  at  time  of  cut- 
ting; Anderson  v.  Besser,  131  Mich.  486,  91  N.  W.  739,  and  Texas  etc  By. 
Co.  V.  Jones,  34  Tex.  Civ.  05,  77  S.  W.  956,  both  applying  rule  for 
measure  of  damage  where  timber  cut  by  trespasser  in  good  faith; 
Peyton  v.  Desmond,  129  Fed.  7,  63  C.  C.  A.  651,  arguendo. 
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loa  n.  a  48t-ms,  s7  l.  sos,  imtruBN  t.  united  states. 

BjL  S  (Z,  <0S).    N«gligaitM — Oflean  of  gOTerament. 

Approved  la  Unitod  SUtM  t.  Onoit,  14S  I'ed.  45B,  niT«tr  on  dla- 
tlller's  bond  not  rallav«d  (ton  t«x  on  loit  ipiriu  though  Iom  eansod  bf 
BegUgenee  o(  coUoetor. 

109  17.  8.  447-U7,  S7  L.  22«,  8TGEL  *.  BMELTmO  Ca 

871  S  <Z,  404).    Und  pfttent— CoDatartl  attack. 

ApprOTOd  In  Brown  t.  Gnrnej,  SOI  U.  8.  IBS,  EO  L.  7£2,  £Q  Sop. 
CL  S09,  mltngi  of  Land  Dopartment  on  lode  mining  elalm  not  sub- 
JMt  to  oollataral  attaek  aftar  flnal  eatrj;  La  Uarahel  ▼.  Teegarden, 
13S  Fed.  827,  holding  one  Making  to  attaek  patents  mnit  plead  and 
proTe  aridenea  from  which  niatake  reanlted;  FcTton  t.  DcBinoiid, 
1£9  Fed.  9,  SB  C.  C  A.  6S1,  proeaadingi  leading  to  patent  cannot  be 
raTicwed;  Onnej  ▼.  Brown,  SS  Colo.  480,  77  Pae.  359,  jndgment  of 
Land  Department  on  adTaraa  elaima  to  mining  loeatioo  cannot  be 
eoHateralljr  attacked;  QoiBB  t.  Baldwin  Star  Coal  Co.,  19  Colo.  App. 
606,  70  Pae.  6SS,  decisioa  of  Interior  Department  canceling  entry  on 
eoal  land  and  permitting  amendment  of  entry  not  aubjeet  to  collateral 
atUek;  Adanu  t.  Concli,  1  Okl.  <0,  20  Pae  1017,  action  of  Land 
Department  on  homestead  lettlement  not  reviewable  on  action  of 
ejectment;  Paine  t,  Poiter,  9  OU.  230,  S3  Pae.  114,  Undinge  of  land 
oflieera  on  coutrOTerted  qneitiona  of  fact  eoncInaiTe;  Board  of  Educa- 
tion ▼.  Maaefleld,  17  8.  D.  76,  81,  82,  106  Am.  St.  Bep.  771,  flS  N. 
W.  288,  S89,  towniita  patent  iaaned  by  land  offiee  cannot  be  col- 
laterally attacked  by  locatora  of  mining  claim*;  .Welah  v.  Callvert, 
84  Waih.  255,  75  Pas.  675,  refneiiig  to  entertain  claim  by  applicant 
that  landt  granted  ai  tide  lands  ware  oyeter  lands  aa  collateral  at- 
taek; Laramie  Nat.  Bank  ▼.  Stelnhoff,  11  Wyo.  308,  71  Pae  994, 
prior  to  iMnanee  of  patent  eoatt  may  determine  right  to  poBieeaioa 
but  not  title, 

ByL  6  (X,  407).    Land  patent  paaaea  legal  title. 

Approved  in  Bockflnger  v.  Foster,  10  Okl.  502,  02  Pae.  803,  hold- 
ing townsite  tmatees  who  have  not  conveyed  title  by  deed  cannot 
be  declared  by  court  of  equity  to  hold  as  tmeteea  for  claimant, 

8yl.  7  (X,  407).    Fatent^Attaek  for  frnod. 

Approved  la  Oklahoma  City  v.  Hill  Bros.,  6  Okl.  12S,  50  Fac.  245, 
holding  nnautboriied  deed  by  townelte  trueteea  void  in  action  to 
recover  damagea  for  ejectment;  Eeya*  v.  Brackett,  187  Mass.  308, 
72  N.  E.  087,  granting  eqoitable  relief  for  frand  prnetiead  in  bonding 
against  mechanic's  lien. 

Syl,  10  (X,  409).    Improvements — Estoppel — Knowledge. 

Approved  in  Lydick  v.  Gill,  SS  Neb.  281,  94  N.  W.  112,  holding 
estoppel  to  assert  title  though  party  acting  without  intent  to  da- 
caiva. 
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1115  HotM  oa  n.  B.  B«poTU.  10«  U.  &  468«M 

IM  U.  8.  458-U4,  27  h.  Sie,  QEOSaiA  ▼.  JESITP. 

BjL  1  (X,  409).    Conflict  of  lawi— Taxea. 

Approved  In  lBgr«hain  ▼.  National  Halt  Co.,  139  Fed.  089,  refns* 
ing  to  enjoin  on  bebaU  of  attaching  creditor  in  federal  eonrt  re- 
eeiver  under  state  iniolTener  itatnte. 

100  U.  a  464,  46S,  21  L.  302,  CLABE  ▼.  KEITH. 

Bjri.  1  (X,  410).    Appeal— Law  of  the  eaia. 

Approved  in  United  Statu  v.  Denver  etc  B.  K.  Co.,  II  N.  H.  154, 
00  Pac.  553,  holding  previon*  deeiaion  that  act*  of  Congresa  conatitutv' 
grant  to  party  to  auit  preeladei  inqoix/  into  validltj'  of  act, 

100  U.  8.  400,  407,  27  L.  207,  UCBBILL  ▼.  JONEa 

Sjl.  1  (Z,  411).  Department  regulationa  cannot  alter  law. 
Approved  in  TTnited  State*  v.  Hatthewi,  140  Fed.  308,  holding  itat- 
nte  declaring  it  crime  to  violate  regulation  of  Department  of  Interior 
void ; '  Powell  v.  United  atatea,  13fi  Fed.  882,  upholding  regulations  of 
Internal  Bevenue  Department  governing  elalma  for  rebate;  United 
Statei  V.  Hoover,  133  Fed.  952,  holding  Secretary  of  Agriculture  with- 
out power  to  make  mica  governing  transportation  of  animals  with  Id- 
fections  diseases,  violation  of  which  would  constitute  crime. 

Distinguished  in  Stratton  v.  Oceanic  Bteamsbip  Co.,  140  Fed.  834, 
holding  department  regulation  requiring  deposit  of  head  tax  on  land- 
ing of  alien  valid;  Borden  v.  United  States,  132  Fed.  206,  upholding 
euatoms  regulation  requiring  registry  of  pedigree  of  animals  imported 
for  breeding  purposea. 

100  U.  B.  468-487,  27  L.  279,  BBANCH  t.  JE8UP. 

S;L  3  (X,  412}.    Bailroad— Sale  of  franchise. 

Approved  in  City  of  Lincoln  v,  Lincoln  St  B.  Co.,  07  Neb.  480,  03 
N.  W.  760,  holding  corpoiation  organiEed  to  construct  street  railway 
may  purchase  one  already  constructed.  See  uotea,  99  Am,  St.  Bep. 
257;  103  Am.  St  Bep.  SaO. 

Byl.  4  (X,  412).    Bstoppel-^Beeetving  dividend. 

Approved  in  Weed  t.  Gainesville  B.  B.  Co.,  110  Oa.  096,  40  8.  H. 
894,  bondholders  eonld  not  attack  contract  as  ultra  vires  or  in  re- 
straint of  trade;  Breslin  v.  Fries-Breslia  Co.,  70  N.  J.  L.  283,  58  Atl. 
317,  holding  consenting  atockholder  precluded  from  setting  up  irregu- 
larity in  declaring  dividend. 

100  U.  8.  487-504,  27  L.  238,  PABKEBSBUBG  v.  BBOWN. 

8yl.  1  (Z,  413).    Equity — Adequate  remedy  at  law. 

Approved  in  Qeneral  Glee.  Co.  t,  Weatinghonse  Glee.  A  Ufg.  Co., 
144  Fed.  466,  refusing  injunction  restraining  Tiolation  of  contract  for 

manufacture  and  sale  of  electrical  appliancea. 
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106  U.  6.  505-S2S  NotM  on  U.  8.  Seporto.  1U« 

DiBtinguubed  in  Santkern  Pm.  B.  Co.  t.  TTnited  States,  13S  Ftd. 
657,  66  C.  C.  A.  581,  upholding  eqmtj  joriBdietiOD  o*«r  rait  by  United 
States  against  railraEid  and  its  mortgagees  to  determins  title  to  land 
erronBousIy  patented. 

Syl.  2   (X,  413).     Unnicipalitiea — Expenditara  for  public  porpoae. 

Approved  in  Castner  t.  City  of  Minneapolis,  92  Minn.  ST,  99  N.  W. 
361,  holding  reimbmvenieat  of  defeated  candidate  for  ezpeiue*  of  elee- 
tion  contest  illegaL 

8;^!.  3  (X,  414).    Ifnnieipal  eoiporations — Ultra  vires  bonds. 

Approved  in  Id  re  Waterloo  Organ  Co.,  134  Fed.  344,  6T  C.  C.  A. 
255,  holding  nltra  Tires  bonds  not  allowable  claims  on  bankruptcy  court ; 
In  re  Waterloe  Organ  Co.,  134  Fed.  34S,  67  C.  C.  A.  327,  holding  bank 
having  advanced  monef  on  pledged  bonds  eould  prove  claim  in  bauk- 

8yl  4  (X,  414).     Unauthorised  bonds — Bepajment  of  money. 

Approved  in  Chelsea  Bar.  Bank  t.  City  of  Irooivaad,  130  Fe^.  412, 
413,  06  C.  C.  A.  230,  where  illegal  bonds  assigned,  assignee  eonld  re- 
cover from  city;  People's  Bank  v.  Dalton,  2  OkL  483,  37  Pae.  809, 
nnholding  statute  providing  for  recovery  of  usurious  interest;  Luther 
V.  Wheeler,  73  8.  C.  S5,  52  B.  E.  878,  though  note  of  eity  InraUd, 
holder  may  recover  on  quantum  meruit  for  municipal  building  erected. 

106  U.  8.  50S-510,  27  L.  139,  CLABKSOH  v.  STEVENS. 

8y].  2  (X,  415).    Contract  for  vessel— When  title  passes. 

Distinguished  in  In  re  McDonald,  138  Fed.  466,  determining  title  to 
uncompleted  vessels  in  shipyards  at  time  of  bankruptcy,  as  between 
trustee  and  persons  for  whom  bnilL 

106  U.  S.  519-521,  27  L.  265,  PATTgBSON  v.  LYNDB. 
Syl.  3  (Z,  416).  Creditor's  remedy  on  unpaid  subseriptioa& 
Approved  in  Harrison  t.  Bemington  Paper  Co.,  140  Fed.  383,  provi- 
sion of  Kansas  constitution  governing  stockholder's  liability  in  absenca 
of  statute  enforceable  by  suit  in  equity  for  benefit  of  all  creditoia; 
Bawson  v.  Taylor,  60  Neb.  486,  95  N.  W.  1037,  holding  action  on  be 
maintained  by  beneflciary  under  bond  given  to  secure  return  of  assets 
of  insolvent  corporation;  Macbeth  t.  Banfleld,  45  Or.  564,  106  Am.  8t- 
Bep.  670,  73  Pae.  696,  value  of  property  for  which  directors  i^ned 
stock  as  fully  paid  up  may  be  inquired  into  by  creditors;  HsAlett  v. 
Woodbead,  27  B.  I.  512,  63  Atl.  954,  holding  declaration  on  rtoek- 
holdei's  liability  bad  for  failure  to  include  nonresident  ttoekholden. 

106  U.  8.  523-525,  87  L.  288,  YOUNOSTOWN  BANK  ».  HUOHEa 
8yl.  1  (X,  417).    Appeal — Amount  must  be  money. 
Approved  in  Scheurich  v.  Southwest  etc.  Li^t  Co.,  133  Ho.  499,  SI 

8.  W.   1227,  denying  jurisdiction  over  appcftl  from  order  denying   ■»• 

junction  abating  t,  dam. 
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1116  Hotel  on  V.  8.  Bepoiti.  106  U.  B.  52B-5SS 

106  U.  8.  52B-532,  27  L.  165,  UNITED  STATES  ▼.  STONE. 
S;l.  2  (Z,  418}.    Evid«n««— Treaanrr  tnuiBeript. 
Appioved  in  United  State*  ▼.  PierBon,  145  Fed.  B17,  admittiiig  ti«M- 

1117  tituucript  eertified  bj  repster  of  treamrj  in  action  on  bond  of 
Indian  agent;  United  States  t.  UtCoj,  193  U.  S.  SBQ,  48  L.  808,  24 
Sup.  Ct.  628,  certified  aeeonnt  from  books  of  anditoi  for  postoffiea  de- 
partment admiBBible  ia  action  on  mail  carriage  eontnict  bond. 

106  U.  8.  537-542,  27  L.  300,  DETBOIT  t.  DEAN. 

S;L  1  (X,  419).    Jurisdiction  obtained  by  eoUoaion. 

Approved  in  Dnwwn  t.  Cktlnmbia  AveniM  etc.  Tmat  Co.,  197  V.  S.  181, 
49  L.  716,  25  8np.  Ct.  420,  applying  mle  in  suit  against  manicipalitf  hj 
mortgagee  making  niortgagor  a  party  defendant;  Woodaida  t.  Tasej, 
142  Fed.  619,  holding  no  juriadictioii  where  claima  asrigned  for  eollee- 
tioD  only  to  make  juriBdietional  amount;  Kemmerer  t.  Haggerty,  139 
Fed.  696,  bolding  no  jarisdietion  where  Donreaident  Htoekbolderi  brought 
•alt  to  compel  corporation  to  sue  third  party  in  federal  eonrt;  Oroel  t. 
United  Elec.  Co.,  132  Fed.  258,  in  aoit  by  atockholder  upon  right  of 
action  in  his  earporation,  the  corporatioQ  aligned  with  defendants. 

Distinguished  in  Doctor  v.  Harrington,  196  U.  S.  5S7,  49  L.  610,  25 
Sup.  Ct.  355,  holding  though  nltiniate  interest  of  corporation  defendant 
is  same  as  of  complaining  stoekholdera,  eoort  has  jurisdiction  where 
no  collusion. 

Syl.  2  (X,  420),     Stockholder's  suit  for  corporate  rights. 

Approved  in  McCampbell  v.  Fountain  Head  B.  B.  Co.,  Ill  Tenn.  69, 
102  Am.  8t.  Bep.  731,  77  S.  W.  1073,  holding  stoekfaolder  could  main- 
tain suit  in  eqni^  to  set  aeide  ultra  virea  aubscription  for  stock  of 
land  company. 
106  U.  8.  546-5S1,  27  L.  254,  PIEBCE  t.  INDSETH. 

Syl.  2  (X,  421).    Seals  of  notary— Judicial  notice. 

Approved  ia  Clement  v.  United  States,  149  Fed.  320,  taking  jndiclal 
notice  of  seal  of  comptroller  of  currency. 

Syl.  5  (X,  421),     Evidence  of  foreign  statute. 

See  113  Am.  St.  Bep.  883,  note. 
108  D.  8.  578-583,  27  L.  248,  ELGIN  v.  MAB8HALL. 

Syl.  2  (X,  424).     Jurisdiction — Amount  in  controversy. 

Approved  in  Uonia  v.  Bean,  146  Fed.  429,  In  suit  coneerntng  water 
rights,  thing  in  oontroversy  as  determining  jurisdiction  ia  right  to  nae 

106  U.  S.  583-585,  27  L.  207,  PACE  v.  ALABAMA. 
ByL  2  (X,  426).    Constitutional  law — Eqnat  protection. 
Approved  in  In  re  Knley,  1  Oal.  App.  211,  81  Pac.  1046,  upholding 

statute  punisliing  with  death  assault  with  deadly  weapon  by  life  eon- 


sdbvCoOgIc 


lOe  U.  &  G86-644  Notw  on  U.  B.  BeportiL  lUt 

106  T;.  &  Bae-689,  27  U  SOe,  HATDEN  t.  UANNINa 
SjrL  1  (Z,  428).    Jorudietioii — ColluiTe  partj  plkintiir. 
Approved  in  Tivuboll   t.   Bom,   Ul  Fed.   6S2,   denying  jnrisdietiaa 

iriien  e&DM  of  Ution  aadgiied  to  nonremdent  to  obtain  jnriadietioa. 

lOe  U.  S.  &69-S9S,  S7  L.  298,  THOMPSON  r.  PEBBINK 
^L  1  (Z,  427).    JniiBdietion — Bondholder  proper  plaiatill, 
Diitinguislied  in  Utah-Henda  Co.  ▼.  De  Lunar,  133  Fed.  122,  M  C. 

C.  A.  179,  desTing  jnriedietioii  over  mit  bf  aengnee  of  parol  eontiaet 

unleM  assignor  nonreaident. 

105  IT.  &  S96-eOS,  £7  L.  251,  BED  BOCK  t.  HENB7. 
ByL  1  (X,  427).    Statatee— Bepeal  bj  implieatlon. 

Approved  in  Cltjr  of  Wichita  t.  Old  Colony  Tnitt  Co.,  132  Fed.  C48, 
M  C.  C  A.  19,  telephone  franchiie  for  twenty  yean  not  repealed  hj 
ordinance  granting  rights  for  five  years;  Territory  t.  Neville,  10  OU. 
100,  60  Fae.  796,  Indian  appropriation  act  reserving  land  for  eminty 
•eat  parpoees  does  not  avoid  territorial  statute  granting  county  right 
.  to  change  conn^  seat, 

106  V.  a  613-620,  27  L.  29S,  AliBBIQHT  v.  TEAS. 
Syl.  1  (Z,  429).    Jurisdiction — Suits  on  patents. 

Distlugniahed  in  Harrington  t,  Atlantic  etc  Co.,  143  Fed.  336,  holding 
federal  court  baa  Jurisdiction  where  infringement  involved  as  well  aa 

contract  rights. 

106  IT.  8.  822-623,  27  L.  311,  COUNTY  OP  MADISON  v.  WAEBEN. 

SyL  1  (X,  430).    Beview— Written  waiver  of  joiy. 

Approved  in  Shields  v.  MongoUon  etc.  Co.,  137  Fed.  S44,  70  C.  C. 
A.  123,  holding  oral  waiver  in  open  court  entered  npon  minntea  enS- 

lOe  V.  8.  629-644,  27  L.  290,  tTNITBD  STATES  V.  HABBIS. 

Syl.  2  (X,  431).     Uneonatitutionality  must  be  dearly  shown. 

Approved  iu  United  States  t.  Scott,  14S  Fed.  433,  holding  Btatnta 
relating  to  interstate  carriers  as  employers  void;  United  States  v. 
Moore,  129  Fed.  633,  holding  rights  of  eitiiens  to  organise  in  unioaa 
not  a  right  eecured  by  fedeial  constitution. 

Syl.  3  (X,  431);    Constitutional  law—Due  proceM. 
Approved  in  Cella  Com.  Co.  v.  Bohlinger,  147  Fed.  423,  holding  mt- 
viee    of   summons    on   state   aaditor    for    foreign   corporation    not    dtM 

Distinguished  in  Ez  parte  Biggina,  134  Fed.  407,  41S,  holding  ab- 
duction of  prisoner  from  jail  and  murdering  him  violation  of  eonstitv- 
tional  protection  of  "doe  pioeen." 
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llir  NotM  on  U.  B.  Btporta.  106  tJ.  8.  644-708 

(Z,  490.)  WscelluiMai.  Cltod  U  United  State*  r.  Jn  Toj,  198  V. 
a.  2Bi,  46  L.  1044,  2S  Sop.  Ct  644,  eonrt  win  not  modify  itatnta  but 
dedan  it  valid  or  void  u  a  whole ;  Smilej  t,  Kanms,  196  U.  S.  4S5,  49 
L.  SSO,  2S  Sup.  Ct.  289,  fedaial  eomt  followi  interpretation  plaead  on 
atatata  bj  Ugheat  atata  eonrL 

10«  V.  a  644-646,  27  L.  803,  BOGEBS  T.  DUBANT. 
S;L  1  (X,  431).    Lost  doeiunent — Beeondarj  eridenea. 
Approved  In  Brawn  f.  Harkina,  131  Ted.  66,  65  C.  C.  A.  801,  WIdlpg 
r  loat  doenment  inmlBeient  to  permit  eewrndBrj 

106  U.  a.  648-660,  37  L.  211,  PITZPATBICK  t.  PLANNAOAN. 

B7I.  S  <Z,  433),    Sorvivlsg  partner— Control  over  aawta. 

Approved  in  People 'a  National  Bank  v.  Wilcox,  130  Mieb.  57T,  100 
N.  W.  27,  29,  nphalding  mortgage  br  enrviTing  partner  on  partnenbip 
property. 

106  TI.  a  678-679,  87  L.  271,  HAYWOOD  t.  ANDEEWa 

S7I.  1  (Z,  436).    EqnitT^Aotion  bj  aoaignee. 

Approved  in  Tant-Wond  Bnbber  Co.  v.  Stemsn,  145  Fed.  198,  hold- 
ing allegatioua  of  aengnmeut  of  rights  iuufflcieiit  in  anit  for  infrioga- 
ment  of  patent.  . 

106  U.  S.  678-699,  87  L.  256,  (JAY  t.  PABPABT. 

SyL  8  (Z,  438).     Equitr  will  not  enforce  incomplete  decree. 

Approved  in  Harding  v.  Harding,  198  U.  S.  335,  49  L.  1074,  25  fop. 
Ct,  679,  holding  consent  decree  for  leparate  maintenaiwe  of  court  of 
another  state  rea  jndieata. 

106  U.  a  700-702,  27  L.  268,  GBAND  TBUNK  BY.  v.  CUMMINOa 
B7L  1  <X,  438).    Befuial  to  direst  verdict— Waiver. 
Approved  la  Columbia  etc  B.  Co.  v.  Means,  136  Fed.  83,  68  C.  C.  A. 
651,  holding  right  to  review  overmliDg  motion  to  direct  verdict  waived; 
Carle  v.  Oklahoma  W.  Mills,  16  OU.  582,  86  Pae.  68,  holding  plaintiK 
waived  erroneoua  holding  aa  to  meaaura  of  damages  by  amendment  to 
pleading. 
S7I.  8  (Z,  438),    Negligence — Master  and  fellow-servant 
Approved  in  The  Hamilton,  146  fed.  727,  applying  rale  to  Injnriei 
to  crew  eansed  hf  marine  coUiaion;   The  Lnekenbaeh,   144  Fed.  981, 
seaman  thrown  overboard  by  defective  trip-line  improperly  bandied  hj 
f ellow-iervaiit ;  Shngart  v.  Atlanta  etc.  By.,  133  Fed.  Sll,  66  C.  C.  A, 
370,  death  of  fireman  eanged  by  fault  of  engineer  and  defective  road- 
bed; Oibson  V.  Canadian  Pacific  etc.  Co.,  1  Alaska,  419,  applying  rale 
to  longfhoraman  injured  by   negligence  of  mate  and    defective  appU- 
aneeej  Tanner  v.  Harper,  32  Colo.  164,  75  Pae.  406,  applying  nie  where 
Biaar  injured  through  negligence  of  trammer  and  defective  applianccai 
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lOT  V.  8.  S-20  NotM  on  n.  8.  Beporta.  lUS 

AireU  T.  EBrtern  UachineTj  Co.,  77  Conn.  492,  107  Am.  8L  Bep.  45, 
SO  Atl.  014,  6B  L.  B.  A.  239,  applying  rnle  to  defective  nuteri&l  pro- 
Tided  by  employer  and  Mleeted  by  fellow-servuit ;  Gordon  v.  Chicago 
etc  By.  Co.,  129  Iowa,  753,  ICM  N.  W.  179,  action  by  biskeman  for 
injuriea  eanwd  by  defectire  road  and  eoaplings;  Campbell  t.  Bailmy 
Tram.  Co.,  05  Minn.  370,  104  N.  W.  540,  anterior  negUgenee  in  im- 
properly doling  doon  doea  not  excuse  railroad  for  failure  to  inspect; 
St.  Louia  etc.  By.  Co.  t.  Swinney,  34  Tex.  CLt.  220,  7S  B.  W.  548,  fire- 
man may  raeorer  though  engioeer  gnil^  of  eoutribntory  negBgenee  is 
railroad  mlllaion;  Hicka  t.  Sontbem  Pae.  Co.,  27  Utah,  B32,  70  Pae. 
027,  detanniniDg  liability  of  railroad  for  injuriea  to  aeetian-hand 
•auaed  by  negligent  ordera  of  foreman. 


GVn  UNITED  STATES. 

lOT  V.  8.  8-SO,  27  L.  S4fl,  EHBBT  t.  PALMEB. 

Syl.  1  (X,  441).    Estoppel  of  appellant  by  aeceptanee  of  amount. 

Approved  in  Hodgea  v.  8roith,  34  Tex.  Civ.  630,  640,  70  8.  W.  330. 
881,  appellant  not  eitopped  to  proiecnte  appeal  by  acceptaoce  of 
amount  of  judgment  'which  appellee  ooneedea  to  be-  due,  appeal  involv- 
ing only  right  to  further  recovery. 

Diatinguiabed  in  In  re  Saehleben,  106  Mo.  A  pp.  312,  80  B.  W.  739, 
where  determination  of  amoont  of  eaah  in  guardian's  hands  at  tune  of 
final  account  involved  ward'i  claim  of  exorbitant  eompcnsatioa  to 
guardian,  and  failure  of  guardian  to  account  for  rents,  ward's  receipt 
for  amount  due  on  allowance  of  account  preelndes  appeal  from  ac- 
count aa  allowed;  In  re  Slack's  Estate,  32  Uont.  S4,  70  Pae.  555,  where 
after  appeal  bj  distributeea  from  decree  of  distribution,  but  before  ap- 
peal heard,  appellants  gave  receipts  for  award  under  decree  and  it 
was  aatiafied  and  adminigtTator  discharged,  appeal  diamisaed. 

ByL  4   (Z,  442).     Equitable  relief  against  judgment. 

Approved  in  Brown  v.  Fegram,  140  Fed.  520,  judgment  debtor  not 
debarred  from  enjoining  its  collection  on  allegation  of  setoffs  against 
beneficial  owners  which  would  render  enforcement  inequitable  because 
•etoSa  are  miUquidated,  where  defendanta  are  uonreaidenta  of  United 
States  or  insolvent;  Nelion  v.  Meehan,  2  Alaska,  493,  vacating,  on 
motion,  judgment  obtained  by  fraud  and  perjury;  Farmere'  etc. 
Warehouse  Co.  v.  Fridemor^  55  W.  Va.  403,  47  S.  B.  EG3,  refusing  to 
enjoin  judgment  at  law  because  it  was  based  on -forged  documentaij 
evidence  and  no  reason  shown  why  forgery  not  proven  at  trial  other  tlan 
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107  n.  8.  20-38,  27  L.  S59,  BUB0ES8  v.  8ELIQMAN. 

8jri.  I  (X,  413}.    LiabiUtj  of  pledgee  of  itoek  m  stoekbolder. 

Approved  in  Colonial  Trust  Go.  v.  McMillan,  188  Mo.  572,  107  Am. 
St.  Bep.  335,  87  6.  W.  941,  under  Ber.  St.  1899,  §  1324,  oda  holding 
■toelc  as  collateral  wouritj  is  not  liable  aa  atoekholder. 

S;I.  S  (Z,  444).     Following  tUte  decisions. 

Approved  in  Treat  t.  Citj  t*  Chics^,  130  Fed.  444,  64  C.  C.  A.  645, 
following  atate  deeisioi)  opbolding  ftnd  constniing  Illinois  local  improve- 
ment  atatute;  Graves  t.  Conunisuonera,  135  N.  C.  54,  47  8.  B.  136,  Code, 
(  1996,  providing  that  conntj  commissioners  may  subscribe  to  laitroad 
stock,  does  not  autborin  isBoancs  of  townahip  bonds  in  aid  of  road  not 
jet  begun. 

Sjl.  6  (X,  446).    Following  state  decision  contrary  to  federal. 

Approved  in  Board  of  Gommrs.  v.  ToUinan,  145  Fed.  763,  764,  apply- 
ing rule  where  at  time  eoontj  railroad  aid  bonds  issued  there  was  no 
■tate  decision  oonstmiog  constitutional  provision  which  it  was  later 
claimed  was  violated  by  statute  under  which  bonds  issued;  Harrison  v. 
Bemington  Paper  Co.,  140  Fed.  388,  holding  void  Laws  Ean.  1S98,  c. 
10,  p.  27,  repealing  prior  statute  giving  stockholder  individual  action 
ttt  enforce  stockholder's  double  lisbilitj  and  substituting  therefor  ac- 
tion by  receiver,  aa  applied  to  contracts  made  prior  to  its  passage. 

8yL  7  (S,  446).    Btate  statutory  construction— Federal  courts. 

Approved  in  Mead  T.  Portland,  200  U.  8.  163,  50  L.  420,  26  Sup.  Ct. 
171,  following  state  decision  construing  statute  as  legislative  change 
of  grade;  Tampa  Waterworks  Co.  v.  Tampa,  199  U.  8.  244,  SO  L.  173, 
26  Sup.  Ct.  S3,  following  state  decision  that  city,  bj  eontraet  with 
water  company,  could  not  deprive  itself  of  right  to  regulate  rates  con- 
formably with  state  statute  passed  to  carry  into  effect  constitutional 
provision  in  force  when  contract  made;  Northwestern  Sav.  Bank  v. 
CentreviUa  Station,  143  Fed.  8S,  in  action  on  town  bonds  by  bona  fide 
purchaser,  state  decisions  holding  bonds  invalid,  rendered  after  isau- 
anc*  and  sale  of  bondo  in  controversy,  to  which  plaintiff  not  part;f ,  do  not 
govern  his  rights;  Mankato  v.  Barber  Asphalt  Pav.  Co.,  142  Fed.  337,  re- 
fusing to  follow  state  decision  holding  city  street  improvement  contract 
void  where  decision  rendered  after  performance  of  contract;  Westing- 
house  Air  Brake  Co.  v.  Kansas  City  So.  Ry.  Co.,  137  Fed.  35,  under  Mo. 
Bev.  St.,  g§  4239  et  seq.,  one  furnishing  materials  to  railroad  without 
state  is  entitled  to  lien  on  its  property'  in  state;  Wicomico  Co.  Comrars. 
T.  Bancroft,  135  Fed.  983,  construing  Code  Md.  18S8,  art  23,  91  187, 
188,  providing  for  reorganisation  of  railroad  sold  on  foreclosure,  with 
reference  to  exemption  from  taxation;  Farmers'  Loan  etc.  Co.  v.  Sioux 
Falls,  131  Fed.  909,  determining  power  of  municipality  to  issue  bonds 
under  South  Dakota  constitutional  provision  limiting  indebtedness;  Co- 
lumbia Ave.  Sav.  Fund  etc,  Co.  v.  Dawson,  130  Fed.  166,  applying  rule  in 
determining  validit;y  of  contract  by  city  for  annua!  hydrant  rental  for 
term  of  years;  York  v.  Washburn.  129  Fed.  509.  64  C.  C.  A.  132,  federal 
coortt  boond  bj  state  decision  as  to  ulieUier  oral  contract  foi  Icam  at 
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naltj  for  mon  than  year  not  eomplfliig  with  itatnte  of  fraodi  i(  void  or 
nnenfoTceable  at  eleetion  of  parties;  Great  Sonthem  Fire  Proof  Hotel  Co. 
T.  Jonw,  193  U.  8.  642,  6«,  547,  48  L.  785,  786,  787,  24  Snp.  Ct  57«, 
upholdiog  Ohio  Ber.  St.,  {§  S184-31SSa,  relating  to  meehaniea'  lima; 
Julian  r.  Central  Tmrt  Co.,  193  U.  8.  103,  48  L.  636,  24  Sup.  CL  3M, 
■tate  dedsion  that  property  covered  by  blanket  mortgage  of  railroad 
remains  liable  after  federal  foredoenre  sale  for  debt*  thereafter  aeen- 
lug  agalnrt  mortgagor  is  not  eoncludve^n  federal  eonrta;  disHnting 
opinion  in  HnhUier  t.  New  York  et«.  B.  B.  Co.,  107  U.  8.  574,  49  L. 
87*,  25  Sup.  Ct.  5S2,  majority  holding  owner  of  realty  abutting  on  eity 
■treet  who  aeqnired  title  when  itate  eonrta  had  decided  that  one  eo  sita- 
ated  had  contract  right  to  light  and  air  in  protected  agaiuat  impair- 
ment of  easement*  by  change  of  railroad  to  elevated  road  in  compli- 
ance with  Bubsaqoent  itatnte. 

Diitingoiihed  in  Yocum  t.  Parker,  184  Fed.  S13,  07  C.  C.  A.  S£T, 
will  devising  land  to  aon  abaolately,  with  understanding  that  if  he  die 
without  legal  issue  lands  shall  pass  to  others,  gave  son  fee  simple  di- 
vcetable  on  his  dying  without  living  issue. 

(Z,  443.)  HiseeUaneoQS.  CSted  In  FaAey  t.  Bamsey,  111  Tenn.  108, 
76  8.  W.  813,  eSeet  of  mistake  on  estoppeL 

107  U.  B.  38-39,  27  L.  870,  TUBNEB  t.  KAETLiND. 

Byl.  1  (X,  449}.    Commerce — State  Inspection  act. 

Approved  in  Bscemore  v.  State,  121  Oa.  621,  49  8.  S.  701,  upholding 
act  regulating  sale  of  seeded  cotton. 

(Z,  449.)  UiscellaneoQB.  Cited  in  Territory  ▼.  Denver  etc.  B.  B.  On, 
U  N.  M.,  434,  78  Pae.  70,  upholding  hide  inspection  act  of  1901. 

107  V.  a.  59-03,  27  L.  883,  PEOPLE  t.  COMPAONIE  QENEBAI^ 
TEANBATLANTIQUE. 

8yt.  4  (X,  451).    Inspeetian  law— Title  of  act. 

Limited  In  Territoiy  v.  Denver  etc.  B.  B.  Co.,  18  N.  IC.  434,  7S  ft.. 
76,  upholding  hide  inspection  act  of  1901. 

107  U.  8.  90-07,  27  L.  367,  HALL  v.  UaeNEALE. 

Syl.  1  (Z,  452).    Patents— Prior  nse. 

Approved  in  Eastman  t.  Uayor  etc  of  New  Totk,  134  Tti.  S5S,  89 
C.  C.  A.  628,  determining  use  of  improvement  In  pnmpa  for  Ore  engine* 
by  Inventor  who  placed  device  on  engina  of  wUek  he  wu  engineer  ae 
not  esperimentaL 

Distingnlshed  In  Biyce  Bros.  Co,  v.  Seneca  Olass  Co.,  140  Fed.  173. 
upholding  Shrader  patent  No.  598,020,  for  machine  for  etching  glaaii, 
M  not  having  been  abandoned  by  sale  of  ita  prodnet. 
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87I.  1  (X,  452).    LiabUitr  on  nltrt  virea  contrattt. 

Approved  in  Fidelity  Truat  Go.  etc.  t.  LoniHrille  Qu.  Co.,  118  Ky, 
894,  111  Am.  St.  Bep.  302,  SI  8.  W.  929,  gu  eompany  ebuter  providing 
that  it  may  iasue  bonda  for  certain  sum  and  giva  mortgage  to  seenie 
tbsin  does  not  prohibit  it  from  guaranteeing  bonda  for  much  larger  gum 
Bold  by  it  after  it  had  lawfully  acquired  them.  8m  111  Am.  St.  Bep. 
310,  note. 

ByL  2  {X,  453).    Bailroad  authoriied  to  run  Bteamera — Hiring. 

Approved  in  State  v.  Canadian  Pae.  By.  Co.,  100  Me.  206,  60  AtL 
902,  datarmining  right  to  tax  nilroad  under  Bev.  BL  1883,  e.  8,  §  42, 
u  amended  in  1901. 


etyl.  I   (Z,  4C4).     Carriera—Duty  aa  to  throngb  freight. 

Approved  in  Rttaburg  et«.  By.  Co.  t.  Bryant,  36  Ind.  App.  845,  7S 
N.  E.  S31,  instrument  given  by  railroad's  agent  to  abipper  reciting  da- 
livery  of  goods  to  be  shipped  according  to  directions  subject  to  opn- 
ditiona  of  bill  of  lading  did  not  constitute  contract,  to  ship  gooda; 
Ecklea  v.  Missouri  etc.  By.  Co.,  112  Mo.  App.  S50,  87  B.  W.  102,  carrier 
receiving  through  freight  to  be  forwarded  over  certain  connecting  lines 
and  receiving  cbargea  for  antiie  shipment  ia  liable  for  loaa  not  on  own 
line  though  contract  provided  It  should  be  liable  for  carriage  only  on 
own  line;  Fremont  etc.  B.  Co.  t.  New  York  etc.  B.  Co.,  66  Neb.  169,  98 
N.  W.  133,  59  L.  B.  A.  939,  railroad  having  joint  traffic  agreement 
with  otlier  company  may  enter  into  express  contract  with  shipper 
limiting  liability  to  transportation  over  own  line.  Bee  106  Am.  St. 
Bep.  609,  note. 

Byl.  2   (Z,  455).     Carrier's  liability  beyond  line. 

Approved  in  dissenting  opinion  in  Hutcbins  t.  Pennsylvania  B.  B.  Co., 
181  N.  T.  195,  106  Am.  Bt.  Bep.  537,  73  N.  E.  976,  majority  holding 
where  passenger  aslcs  for  through  ticket  and  agent  gives  him  one  with- 
out notifying  bim  of  conditions  limiting  liability  for  injury  to  baggage 
on  connecting  line,  initial  carrier  is  liable  for  loss  by  connecting  carrier. 
Bee  notes,  105  Am.  8t.  Bep.  361;  106  Am.  St.  Bep.  606. 

SyL  3  (Z,  455).    Carrier's  receipt  of  consignment  beyond  line. 

Bee  106  Am.  St.  Bep.  607,  note.  Distinguished  in  Northern  Fne- 
By.  Co.  T.  American  Trading  Co.,  195  IT.  S.  45B,  40  L.  278,  25  Sup.  Ct. 
64,  special  agreement  by  carrier  to  transport  through  shipment  by  vessel 
of  eonneeting  carrier  sailing  on  certain  resulta  from  acceptance  of 
tkrottgh  rate  for  shipment  via  mieli  veasel, 

n 
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107  tJ.  8.  110-123,  87  L.  854,  BUSH  t.  KENTUCKT. 

87I.  1   (X,  456}.     BemoTkl — Qnaghml  o(  indietmeBL 

Approvtd  in  Eentnekj  v.  Powen,  139  Fed.  485,  detenniclDg  right  of 
MmoTftl  wbere  dsfendAiit  in  eriminml  prosBcntian  diKTimin&ted  against 
in  Mleetion  of  jnron. 

B;I.  2  (X,  4S6).     Betting  uide  pftnel — Exclnnon  of  negroea. 

Approved  in  Btate  t.  Weit,  116  La.    628,  40  Bo.  921,  following  nile. 

BjL  3  (X,  456),    Indietment  of  uegio — Grand  juTjr  of  whites. 

Approved  in  Kentoek;  t.  Powets,  201  U.  S.  30,  50  L.  647,  26  Sup. 
Ct  387,  reveraing  130  Fed.  480,  486,  492,  detemuDing  right  to  lemave 
eriminal  proaeantioB  whore  defendant  diaeriminated  againat  in  aeleetion 
of  jurors. 

(Z,  456.)  UiMenaneona.  (Sted  In  Eentnekj  t.  Fowera,  180  Fed. 
454,  aa  aaaumisg  validi^  of  Bot.  St.,  |  641. 

107  n.  a.  123-126,  27  L.  437,  KENDALL  ▼.  UNITED  STATES. 

8;L  1    (Z,  457).    Limitationa — Buit  againat  goremment — DiBObilitj. 

Approved  in  Walker  v.  United  Btstea,  13ft  Fed.  410,  in  case  of  anit  by 
marahal  for  fees,  limitatiDn  prescribed  by  Comp.  St.  1901,  p.  752,  begins 
to  run  aa  to  each  item  from  time  ■errioa  lenderod  and  not  from  expira- 
tion of  plaintiff 'a  term  of  otOea. 

107  n.  8.  147-161,  27  L.  431,  HONTCLATB  ▼.  BAHSDELU 

Byl.  1  (Z,  458).    AH  parta  of  ilatute  given  effect. 

Approved  in  In  re  Thorp,  130  Fed.  376,  where  lien  on  bankmpt'» 
property  waa  void  aa  to  creditors  under  etate  law  by  reaeoD  of  failnrft 
to  record  it,  it  WM  void  aa  to  tnutse  under  Bankr.  Act,  |§  B7a.  67d; 
Lewia  v.  Territory,  7  Aria.  56,  60  Pan.  904,  under  Pen.  Code,  pAr.  2040, 
defendant  testifying  in  own  behalf  aa  to  eirctunstaneei  of  homieide  and 
his  wheteaboDts  before  and  after  killing  cannot  be  aiked  whether  bft 
waa  over  convieted  of  felony. 

Syl.  2  (X,  45B).    Statutes — One  anbjeet  embraced  in  title. 

Approved  In  Blair  *.  Chicago,  201  U.  S.  451,  50  L.  823,  S6  Sap.  CU 
427,  upholding  UliDois  Acts  1850,  1861,  nnd  1865,  concerning  horse  rail- 
ways in  Chicago;  Ez  parte  Loving,  178  Uo.  205,  77  8.  W.  510,  nphold- 
ing  Besa.  Acts  1903,  p.  213,  relating  to  treatment  and  control  of  neg* 
lee  ted  children  in  certain  conntiei. 

Syl.  3  (Z,  458).    Statute  embracing  over  one  subjeet. 

Approved  is  Pioneer  Irr.  Diet.  v.  Bradley,  8  Idaho,  316,  101  Am. 
Bt.  Bep.  201,  68  Pae.  297,  upholding  Seas,  Laws  1901,  p.  191,  relating 
to  reclamation  and  Irrigation  of  desert  landa;  In  re  Schley,  71  Kan. 
&69,  SO  Pac.  632,  npholding  Qen.  St  1001,  J  6521,  relating  to  i»- 
quests  in  lonac/. 
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107  V.  a  162,  183,  27  L.  438,  MONTCLiJE  t.  DANA. 

S7I.  1  (X,  4ES),     Direction  «f  verdict. 

Approved  in  Chicago  etc.  B7.  Ca.  r.  Andrewa,  ISO  Ted.  74,  64  C. 
C.  A.  369,  holding  pMntiff  stepping  on  to  nulroad  eroMing  dii«ctl;r  in 
front  of  moving  train  contribatorilf  negligent. 

107  n.  S.  103-173,  27  li.  397,  BUSSEIX  v.  ALLEN. 

87L  1  (X,  4«1).    Charitable  tmata— Detaili  of  troat  omitted. 

Approved  in  Biaeoe  v.  Thweatt,  74  Ark.  549,  80  8.  W.  433,  uphold- 
ing deviie  to  TeitiTmen  of  ehoreh  and  to  their  nceeseoTs  with  power 
to  Bell  and  dispoae  of  propertj. 

BjL  4  (X,  461).    Charity  for  iDdefloite  number. 

Approved  in  Tineher  t.  Arnold,  147  Fed.  670,  upholding  beqneat 
t«  create  fund  to  eatabliah  Khool  for  boTi  reeident  in  Illinoii  be- 
tween agee  of  twelve  and  eighteen  yean  who  are  nnable  to  educate 
tbemselvea;  aidlej  t.  Lovenberg,  3S  Tex.  Civ.  211,  79  B.  W.  836, 
upholding  devise  of  fand  to  be  naed  in  organizing  and  maintaining 
home  for  bettering  conditions  of  unfortunate  widows  and  orphans  of 
certain  eitj. 

Diatinguiihed  in  Uiller  t.  Ahrens,  150  Fed.  6C7,  under  laws  of 
Weat  Virginia,  devise  ia  trust  for  benefit  of  association  o(  indi- 
viduals who  are  nnnemed  and  irhosa  membership  was  not  and  could 
not  be  known  ia  void  for  uncertainty. 

87!.  S  (Z,  461).    Bequest  for  eharitr  not  yet  existing. 

Approved  in  Tineher  v.  Arnold,  147  Fed.  669,  npholding  bequest 
of  residnarj  estate  to  truatees  to  aecannlate  till  it  reaehee  certain 
sum,  part  of  principal  and  future  income  to  be  then  devoted  to  eer- 
tsin  charity;  Codman  ▼.  Brighain,  1B7  Mass.  318,  72  N.  £.  1009,  pro- 
vision of  will  sreating  charitable  trust  for  accumulation  is  valid 
though  it  requires  fund  to  be  held  for  period  bejond  time  prescribed 
hj  rule  against  perpetuities;  dissenting  opinion  in  Danforth  t.  Osh- 
koBb,  119  Wis.  306,  07  N.  W.  274,  arguendo. 

87!.  7  (X,  462).    Charitable  bequest. 

Approved  in  Brigham  v,  Peter  Bent  Brigbam  Hospital,  134  Fed. 
510,  528,  67  0.  0.  A.  303,  upholding  will  directing  executors  to  man- 
age residuary  estate  for  twenty-ftve  years  and  pay  certain  legacies 
from  income  and  add  balance  to  principal  and  at  expiration  of 
term  to  form  corporation,  to  whom  estate  to  be  transferred,  to  be 
used  for  founding  hospitsJ  for  indigent  sick;  Estate  of  Merchant, 
143  Cal.  C43,  77  Fac  477,  npholding  bequest  to  tnuteee  for  bene- 
fit «t  Oakland  Bed  Cross  Society  of  California. 
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107  n.  8.  174-Ml,  S7  L.  «01,  JONES  t.  HABBBSHAU 

BjU  ft  (Z,  4M).    Charitable  devise — Indigent  widows. 

Approved  in  Oruit  v.  Savnden,  121  Iowa,  82,  100  Am.  St.  Bep.  310, 
U  H.  W.  411,  beqnett  in  tnut  for  poor  to  be  given  to  object*  and 
racli  pcnona  sa  truetee  tbinka  best  to  belp  is  ebaritable  bequest. 

87I.  10  (X,  4M).    Devise  to  charity  and  then  over. 

Approved  in  Brigham  v.  Peter  Bent  Brighsm  Hospital,  13*  Fed. 
S19,  67  C.  C.  A.  393,  npholdiog  will  directing  exeentors  to  manago  re- 
■idnar)'  estate  for  twenty-five  years  and  pay  eertain  legacies  from 
Ineome  and  add  balance  to  principal,  and  at  expiration  of  term  to 
form  eorporatioD,  to  whom  eetste  to  be  transferred,  to  be  naed  for 
founding  hospital  for  indigent  sick;  Codman  v.  Brighan,  187  Mass. 
S13,  72  N.  E.  lOOB,  upholding  will  creating  charitable  trust  and  de- 
vising residoary  estate  to  be  invested  and  aeenmnlated  for  term 
of  years  beyond  time  prescribed  by  rale  against  perpetnities;  Mae- 
Kensie  v.  Tnistees  of  Presbytery  of  Jersey  City,  67  N.  J.  £q.  670, 
01  Atl.  1033,  60  L.  B.  A.  (N.  H.)  227,  npholding  tmst  for  public 
worship  and  instmetion  for  benefit  of  indefinite  number  of  persons 
of  Presbyterian  faith. 

Syl.  18  (_X,  465),  Corporations — Bestrietion  as  to  amonnt  of  prop- 
erty. 

Approved  in  Brigbam  v.  Peter  Bent  Brigbam  Hospital,  134  Ted. 
527,  67  C.  C.  A.  303,  where  by  special  act  state  has  enlarged  eapseity 
of  charitable  corporation  to  enable  it  to  accept  gift,  power  of  cor- 
poration in  that  respect  cannot  be  qnestioned. 

Syl.  13  (Z,  46S).    Corporation's  power  to  execute  charitable  trusL 

Approved  in  Speer  v.  Colbert,  200  U,  8.  14S,  50  L.  412,  26  8ap.  Ct. 
201,  Oeorgetown  College  has  power  to  take  bequest  to  be  need  as 
endowment  for  prosecution  of  .research  in  colonial  history  of  Hary- 
land  and  District  of  Colnmbia;  Blseoe  v.  Thweatt,  74  Ark.  540,  86 
8.  W.  433,  upholding  devise  to  vestrymen  of  church  and  their  snc- 
eessors  with  power  to  sell  and  dispose  of  lends  as  they  may  deem 
best;  Stearns  v.  Newport  Hospital,  S7  B.  L  316,  02  Ati.  135,  cor- 
poration authorized  to  maintsin  hospital  to  receive,  ears  for  and  heal 
"sick  or  hurt"  may  accept  trust  for  care  of  "sick,  hurt,  injured  or 
Infirm  poor  personi." 

Syl.  16  (2,  466).    Charitable  devlss  to  church  to  bs  erected. 

Approved  in  Oidley  v.  Lovenberg,  33  Tex.  Civ.  £11,  79  8.  W.  S36, 
npholding  devise  of  fond  to  be  used  in  organising  and  maintaining 
home  for  bettering  condition  and  comforting  unfortunate  widows  and 
orphans  of  eertain  etty. 

(Z,  463.)  UiseeUaneona.  Cited  in  Tinoher  v.  Arnold,  147  7ed.-«77, 
federal  courts  follow  state  decisions  ai  to  validity  of  charitable  be- 
qnestaj  Sioux  City  r.  Chicago  oto.  By.  Co.,  120  Iowa,  704,  106  N.  W. 
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107  V.  a  192-20S,  27  L.  438,  ATLANTIC  W0BK8  T.  BEADT. 

Sjl.  2  (Z,  466}.    Pstentt— Monopoly  of  ideas. 

Approved  in  New  York  Belting  etc.  Co.  t.  Sierer,  149  Fed.  770, 
holding  Furness  t  WatU  patent  No.  527,961,  for  tiled  fioof,  void  in 
view  of  prioT  art;  Oates  Iron  Wks.  ▼.  Overland  ete.  Min.  Co.,  147 
Fed.  702,  Hoyt  patent  No.  S2S,419,  for  impTovement  in  gyrating  stone- 
CTDsbers,  is  void;  Western  Elee.  Co.  v.  Bochester  Tel.  Co.,  145  Fed.  42, 
Seribner  &  MeBerty  patent  No.  559,411,  for  signaling  apparatus,  is 
void  in  view  of  prior  art;  Western  Elee.  Co.  t.  Bochestor  Tel.  Co., 
142  Fed.  775,  Seribner  patent  No.  427,621,  for  improvements  in  tele- 
pbone  switchboards,  it  void  in  view  of  prior  krt;  Daylight  ete.  Ufg. 
Co.  T,  American  ete.  L.  Co.,  140  Fed.  1S2,  holding  void  Cnmmings 
patent*  Nos.  605,283,  695,2S4,  and  710,434,  for  method  of  making 
prismatic  glass  window*;  Dodg«  Coal  9torage  Co.  t.  New  York  ete. 
B.  B.  Co.,  139  Fed.  985,  Piez  A  Beaumont  patents  No,  668,960  and 
No.  688,111,  for  improvements  in  storage  apparatus,  are  void  for  laek 
of  novelty;  Sloan  Filter  Co.  r.  Portland  Qold  Uin.  Co.,  139  Fed. 
26,  Sloan  patent  No.  587,874,  for  barrel  Alter  for  nse  in  flltratfoD  of 
preciona  metal  solutions,  ia  void  for  lack  of  invention;  McKonziB 
X^irnace  Co.  v.  Green  Bog.  Co.,  138  Fed.  832,  holding  Oreen  k  Oent 
patent  No.  676,606,  for  Improvement  in  flre-arches  for  furnaces,  void 
in  view  of  prior  art;  Wilce  t.  Bnsh  Temple  of  Music  Co.,  134  Fed. 
891,  67  C.  C.  A.  371,  Wilce  A  Bamham  patent  No.  531,711,  for  im- 
provements in  flooring.  Is  void  in  view  of  prior  art;  National  Tnbe 
Co.  V,  Spang,  135  Fed.  358,  68  C.  C.  A.  69,  Patterson  patent  No. 
581,251,  for  improvement  in  method  of  manDfaetnring  of  tnbilig,  la 
void  for  laek  of  invention. 


Syl.  3  (Z,  470).    Eqnity— Adequate  law  remedy. 

Approved  in  Oeneral  Elee.  Co.  ▼.  Westlngbonse  Eles.  ft  Iffg.  Co., 
144  Fed.  466,  refusing  to  restrain  violation  of  contract  for  mannfac- 
tnre  and  sale  of  apparato*,  providing  that  in  ease  of  violation  guilty 
party  should  pay  other  fifty  per  cent  of  price  at  which  appliance 
regnlarly  told;  Esne  v.  Luekman,  131  Fed.  618,  denying  Jnrisdietion 
to  decree  speciflo  performance  of  contract  for  sale  of  namber  of  eews 
at  certain  price  per  head,  where  cows  had  no  peculiar  value;  Miller 
V.  Schwamer,  130  Fed.  562,  denying  equity  jurisdiction  over  suit  for 
infringement  of  patent  where  process  not  issued  till  six  days  prior  to 
expiration  of  patent  and  wu  returnable  thereafter  and  preliminaiy 
Injunction  not  applied  for. 
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107  V.  8.  £81-251,  37  L.  SOO,  KBXNG  t.  UISSOUK. 

Sjl.  1  (X,  471).    Mnrdar— Change  in  U»— Ex  poat  facto. 

ApproTcd  in  United  StatM  ▼,  Oweaa,  S  Alaika,  4S4,  where  one  in- 
dieted  for  murder  in  Ant  degree  wu  eoDrieted  of  murder  in  aeeond  - 
degree  «nd  eonTietion  reverMd  on  appeal,  lie  enniiot  again  be  tried 
for  mnrder  in  int  degree;  State  t.  Tyree,  70  Kan.  SOS,  78  Pae.  526, 
where  one  eonvieted  prior  to  intermediate  aentence  law  of  1903  was 
■enteneed  nnder  meb  law,  and  former  Inw  provided  eredita  for 
food  behavior  and  latter  did  not,  latter  aet  waa  ei  poat  faeto  aa  to 
defendant. 

DUtUguiahed  in  Trono  t.  United  States,  109  U.  S.  532,  SO  L.  290.  8« 
Sup.  Ct.  121,  it  IB  not  double  jeopardy,  within  act  of  1002,  for  gov- 
ernment of  Pbilippinei,  to  be  convicted  of  homicide  in  Island  supreme 
court  on  appeal  hy  accused  from  judgment  of  trial  eoort  which  ob 
acquittal  of  mnrder  convicted  him  of  aasanlt. 

Bjh  *  (X,  472).    What  ia  ex  post  facto  law. 

Approved  in  State  v.  Booney,  IS  N.  D.  151,  05  N.  W.  515,  wher« 
after  coDTietion  of  mnrder,  place  of  execution  changed  from  county 
jail  to  state  prison,  sentence  nnder  new  law  does  not  make  statutB 
ex  poat  facto;  diaaenting  opinion  in  Slater  v.  Mexican  National  B.  B. 
Co.,  104  U.  8.  132,  4S  L.  005,  24  Sop.  CL  581,  majority  denying  joris- 
diction  over  action  founded  on  liability  for  death  by  wrongful  aet 
eteated  by  Mexican  laws  which  demand  damages  awarded  to  b* 
periodical  payments  subject  to  modification  from  time  to  timo. 

107  U.  a  251-2S4,  S7  Zi.  386,  BOWDEN  v.  JOHNSON. 

Syl.  1  (X,  478).    Transfer  of  stock  to  Irrasponaible  party. 

Approved  in  McDonald  r.  Dewey,  134  Fed.  S32,  07  C  C.  A.  408, 
following  rule;  McDonald  v.  Dewey,  202  U.  B.  520,  624,  529,  536,  S38, 
SO  L.  1133,  1134,  1130,  1139,  1140,  80  Bnp.  Ct  731,  holding  naUonal 
bank  stockholder  liable  for  debts  of  bank  where  he  tTsnafeired  shares 
to  person  financially  irresponaible  when  he  knew  bank  insolvent; 
Unir  T.  Citisens'  Nat.  Bank,  80  Waah.  59,  80  Pae.  1008,  national  bank 
after  volnntary  liquidation  not  required  to  register  MbMqnent  tranafer 
of  its  stock  and  to  issne  new  stock  to  transferee. 

Syl.  8  (I,  475).    Appeal  by  old  receiver — DismisaaL 

Approved  in  Sykes  v.  Beck,  12  N.  D.  252,  90  N.  W.  84«,  denying 
motion  to  dismiss  appeal  on  ground  that  appellant  assigned  subject 
matter  of  action  after  judgment  and  before  appeal  where  appeal  Uken 
and  prosecuted  t^  aarignM. 

Distinguished  la  Fred  Macey  Co.  ▼.  Maeey,  135  Fed.  729,  OS  C.  C. 
JL  303,  where  proposed  amendment  to  show  juriadiction  is  not  one 
which  sonld  be  made  is  circuit  court,  it  cannot  b«  mad*  ia  appollata 
Mnrt,  though  parties  oonsenfa 
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107  U.  S.  265-318,  27  L.  553,  EX  PABTE  WALL. 

8y\.  i  (X,  476).    Attorney — Cb&raetet  required  to  practice. 

Approved  is  State  v.  Uoeber,  128  Iowa,  99,  103  N.  W.  Ill,  fact 
that  attotnej'  had  ceased  to  be  ol  aood  moral  character  la  ground  for 
'diabariDent,  though  such  is  not  given  ks  ground  for  revocation  of 
license  bj  Code,  g  324. 

a^L  6  (X,  476).    Disbarment — Indictable  offeuae — Answer. 

Approved  in  In  re  Snow,  27  Utah,  27S,  75  Pae.  745,  determining 
right  to  disbar  attorney  for  filing  answer  containing  matter  charging 
aupreme  justice  with  conspiracy. 

Syl.  «  (X,  476).     Disbarment  proceedings — Jury. 

Approved  in  Kirkland  v.  State,  72  Ark.  177,  105  Am.  St.  Bep,  S5> 
78  8.  W.  772,  65  L.  B,  A.  76,  upholding  act  1899,  providing  for  sum- 
mary proceedings  for  abatement  of  public  nuisance  without  jury; 
State  V.  Mosher,  128  Iowa,  89,  103  N.  W.  107,  and  State  v.  McRae, 
49  Fla.  395,  38  So.  607,  both  holding  depositions  of  absent  witnesses 
.are  admissible  in  disbarment  proceedings;  In  ra  Brown,  2  Okl.  594, 
39  Pac.  470,  defendant  in  disbarment  proceedings  ia  not  entitled  to 
the  twenty  days'  time  allowed  to  answer  ordinary  summons. 

8yl.  9  (X,  478).    What  ia  due  process. 

Approved  in  In  re  Francis,  136  Fed.  913,  upholding  appointment 
«f  receiver  before  adjudication  in  bankruptcy  without  notice  to 
incarcerated  defendant  where  other  defendants  had  absconded  and  in- 
debtedness created  through  fraud. 

ByL  12  (X,  478).     Disbarment,  when  exercised. 

Approved  in  In  re  Snow,  27  Utah,  279,  75  Pae.  746,  determining 
Tight  to  disbar  attorney  for  filing  answer  containing  matter  charging 
•upreme  justice  with  consptraey. 

107  U.  S.  325-335,  27  L.  31B,  8TANDABD  OIL  CO.  t.  VAN  ETTEN. 

Syl.  t  (X,  480).     Aceount  rendered,  when  becomes  stated. 

Approved  in  Burlee  Dry  Dock  Co.  v.  Morris  ete.  Dredging  Co.,  140 
Fed.  741,  determining  liability  for  repairs  to  scow. 

Limited  in  Sharp  v.  Behr,  136  Fed.  708,  where  plaintiff  entitled  to 
dollar  for  royalty  on  ore,  and  defendant  wrote  as  to  necessity  for 
reduction  of  royalty  to  fifty  cents,  and  plaintiff  did  not  reply  thereto 
nor  to  account  crediting  him  with  royaltiea  at  fifty  cents,  bnt  refused 
to  accept  cheek  sent  ten  weeks  later  as  fnU  payment,  hs  li  not  pre- 
cluded from  claiming  eontraet  rate. 

107  U.  a  348-361,  27  L.  378,  CHAPMAN  ▼.  COUNTT  OF  DOUOLAa 
Syl.  Z  (X,  481),    Bestitution  by  county— Unauihoriied  receipt. 
Approved  in  Oilman  v.  Feroald,  141  Fed.  944,  where  town  having 

power  to  borrow  bnt  not  to  issue  negotiable  bonds  borrowed  money  o» 
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It*  void  banda,  which  It  naed,  lender  may  racDver  (ubi  laiit;  Cbelao 
Sav.  Bank  v.  Citj*  of  Ironwood,  130  Fed.  412,  413,  66  C.  C.  A.  230, 
where  city  Uaned  bonde  mbscqaentlT'  declared  void  for  irregularity 
in  Uananee  and  aold  B&me  to  flrm,  which  paid  pait  of  price  and 
reiold  ihem,  city  ia  liable  to  holder*  for  eooaideration  paid  to  ezeltuion 
of  receiver  for  original  pnrchaaer;  Howard  Conntj  ▼.  Lambright,  IS 
Aik.  334,  80  8.  W.  149,  eoantj  ju>t  liable  for  ralne  of  bridge  bnilt 

00  pablie  road  withoat  eoanty'i  authority  where  bridge  not  shows 
to  have  been  taken  or  need  by  pnblie;  City  of  Onthrie  t.  Territory, 

1  Okl.  198,  31  Pae.  193,  11  L.  B.  A.  418,  upholding  eUtnte  providing 
for  payment  by  village  corporation  inceeeding  provisional  govem- 
meitt  of  debts  of  latter;  State  t.  EDOxrille,  115  Tenn.  184,  SO  &  W. 
292,  where  city  board'*  ceotoa  eDumeraton  made  fal*«  report*  of 
■eholaitic  population,  whereby  city  eehool*  received  atato  money*  in 
ezcca*  of  Ita  ahare,  atate  eonld  recover  each  moueT*;  Criawell  ▼. 
Board  of  Directors,  34  Wash.  432,  7S  Pae.  987,  where  contractor  for 
school  bailding  made  change*  withont  consent  of  board,  and  district 
accepted  and  need  ballding,  it  i*  liable  for  reaeonabla  value  of  bntld- 

SyL  S  (X,  482).  Unanthoriud  pnrehau  bj  county— Tender's  rem- 
edy. 

Approved  in  In  r«  Waterloo  Organ  Co.,  134  Fed.  344,  67  C.  C.  A. 
2S5,  where  corporation  president  gave  pnrchaaer  of  atoek  hla  personal 
note  for  etoek,  and  latter  indorsed  nota  to  seeretary,  who  gave  him 
order  for  bond*,  and  note  never  collected,  bonda  were  nltra  virea, 
and  not  allowable  againat  corporation'*  bankrupt  eatata. 

(Z,  481.)    UUcellaneoDS.    Cited  in  111  Am.  St.  Bep.  4BT,  aota. 
IDT  n.  S.  381-389,  27  L.  4ftS,  JAFFBAT  v.  HeOEHEE. 

SyL  >  <Z,  484).    Following  atate  statntoij  construction. 

Approved  in  In  ro  Wood,  147  Fed.  878,  nnder  Wieeoniin  law*  home- 
atead  of  bankrupt  ia  exempt,  though  purehaaed  by  bim  while  ia- 
aolvent  from  proceeds  of  nonezempt  property. 

107  U.  8.  365-378,  27  L.  419,  WIGGINS  FEBBT  CO.  v.  EAST  ST. 
LOUia 

Syl.  2  (X,  485).    Bute  ferry  license— Biver  bonndaiy. 

Approved  in  Commonwealth  v.  Ayer  ate.  Tie  Co.,  117  Ey,  169,  77 
B.  W.  688.  home  port  of  vesael  engaged  in  lutaratate  commerce  ia  its 
situ*  for  taxation  though  owner  reeidea  in  different  atata. 

Syl.  S  (X,  486).    Ueanging  power  is  poUea  power. 

Approved  in  Wallace  v.  Uayor  ate.  of  Bene,  27  Ner.  86,  7S  Fae. 
B33,  63  L.  B.  A.  SS7,  liquor  licenea  may  b«  revoked  withont  notica 
to  lieenaee  where  thera  is  reason  to  believe  business  ia  nnlsanM; 
KorfoU  ate.  By.  Co.  t.  Suffolk,  103  Ta.  501,  4B  &  K  659,  uadtf 
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Boffolk  Town  Charter,  g  IS,  providing  for  oceapatioa  tax  ordin&ne* 
imposing  license  tax  on  railroad  doing  biudnesa  in  town,  it  valid. 

107  U.  8.  378-402,  27  L.  608,  KOUNTZB  t.  OMAHA  HOTEL  CO. 

8;!.  1  (X,  486).    Scope  of  liability  on  appeal  bond. 

Approved  in  Cook  v.  Smith,  ST  Ean.  S5,  72  Pae.  525,  under  petition 
on  bond  conditioned  for  payment  of  damages  oeeasioaed  by  stay  of 
proceedings  in  action  for  money  judgment,  allegation  that  judgment 
debtor  insolvent  when  judgment  rendered,  substantial  damages  not 
recoverable. 

Syl.  t  (X,  488).    Uortgage  foreclosure — Beceiver  for  rent& 
Approved  in  Baker  v.  Hill,  100  Md.  140,  59  Atl.  276,  appointing 
receiver  to  collect  rests  for  mortgagee  where  bill  for  dissolution  of 
loan  association,  which  waa  mortgagor,  filed  and  no  rent  colleetad. 

107  n.  8.  402-406,  27  L.  527,  HAHN  v.  UNITED  STATES. 

QyL  1  (X,  4SS).     Contemporaneous  Btatutory  eonstmetfon. 

Approved  in  Avery  v.  Pima  Co.,  7  Ariz.  32,  60  Pbc.  70S,  eonnt^ 
sberiO  earing  for  federal  prisoners  is  net  entitled  to  extra  eompen- 
lation;  Henry  v.  State,  87  Miss.  59,  39  So.  872,  upholding  Code  189S, 
g  3201,  providing  for  working  convicts  on  farm  leased  for  that  pur- 
pose; Pitts  V.  Logan  County,  3  Ok).  740,  41  Pac.  591,  territorial 
act  regulating  accounting  of  fees  received  by  elerfci  of  district  courts 
of  territory  is  void;  Mann  ▼.  County  Court,  58  W.  Va.  660,  52  S.  E. 
779,  Code  1899,  c.  114,  g  2,  does  not  prohibit  dreuit  ol  county  courts 
from  adjourning  to  distant  day;  dissenting  opinion  in  Bates  etc,  Co. 
V.  Payne,  194  TJ.  8.  Ill,  48  L.  896,  24  Sup.  Ct.  595,  majority  upholding 
postmaster  general's  refusal  to  admit  ae  aeeond-class  matter  musical 
publication,  each  issue  of  which  treats  of  work  of  single  musician 
»nd  is  complete  in  itaelf. 

107  V.  S.  407-413,  27  L.  692,  CAMPBELL  r.  UNITED  BTATEl 

Syl.  1  <X,  489).    Tariff— Treasury  regulations  as  to  rebate. 

Approved  in  United  States  v.  Hyams,  146  Fed.  18,  upholding  cir- 
cuit court's  jurisdiction  over  claim  for  tobacco  rebate  granted  by 
Conp.  St.  Supp.  1905,  p.  44S,  though  no  contractual  liability  involved; 
United  States  v.  Foreman,  5  Okl.  25T,  48  Pae.  98,  one  luing  in  terri- 
torial court  exercising  federal  jurisdiction  for  moneyi  paid  on  lands 
erroneously  entered  and  for  which  entry  canceled  need  not  show  sur- 
render of  duplicate  receipt  and  execution  of  relinqnishment  of  claim 
to  land  aa  provided  by  aet  of  Congress  of  June  16,  1880. 

6yL  S  (X,  489).    Begnlationa  as  to  procedure  to  recover  rebates. 

Approved  in  United  States  v.  Hyams,  146  Fed.  19,  ruling  of  internal 
revenue  commisaioner  denying  claim  for  rebate  is  not  conclusive  on 
eonrts;  Stratton  v.  Oceanie  dteamsbip  Co.,  140  Fed.  832,  npholding 
immigration  rale  requiring  master  er  owner  of  vessel  bringing  in 
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^eu  tot  purpose  of  proceeding  directly  to  foreign  country,  to  de- 
poait  amount  of  head  tax  before  landing  to  be  retimded  on  alien  paM- 
ing  oat  of  country;  Powell  t.  United  Statei,  135  Fed.  8S2,  npholding 
revenue  commiBEioneri  rule*  of  April  28,  1902,  for  claim*  for  rebate 
of  taiea  on  mannfactnTed  lobaceo  and  nnnff. 

107  U.  a  414-417,  27  K  542,  WOOD  v.  UNITED  BTATEa 
Syl.  1  (X,  490).    Change  in  pay  of  retired  ofQeer. 
Diatinguivhed  in  Beed  v.  Sehoo,  £  CaL  App.  59,  S3  Pae.  79,  retired 

army  officer  ia  not,  by  reason  of  retirement,  ineligible  to  civil  itato 

office  under  Const.,  art.  4,  §  20. 

107  U.  8.  437-444,  8T  L.  SSI,  MEBBIAM  ».  UNITED  STATES. 

Syl.  1  (Z,  491).  Construction  of  eontraeta — Surronnding  eircnm- 
■taneea. 

Approved  in  Armour  Packing  Co.  t,  ICetropolitan  Water  Co.,  130 
Fed.  $55,  65  C.  C.  A.  335,  where  ordinance  granting  water  franchise 
provided  ratea  ahould  not  exceed  tboae  given  to  other  city  to  which 
company  furnished  water,  it  related  to  prices  charged  by  corporation 
and  not  to  prieea  charged  by  soch  city  after  it  had  purchased  plant; 
French  v.  Sparrow  EroU  Lumber  Co.,  135  Uich.  430,  97  N.  W.  963, 
construing  deed  containing  exception  of  "certain  pine  trees  atanding 
on  land";  EitebUg  v.  Brown,  180  K.  T.  420,  73  N.  E.  242,  70  L.  B. 
A.  742,  where  covenant  in  deed  executed  in  1S73  prohibited  use  ot 
property  for  tenement  boose,  expert  evidence  admiaaible  to  determine 
whether  it  embraeee  "apartment  house." 

107  U.  S.  445-453,  27  L.  53T,  COOK  COUNTY  NAT.  BANE  v.  UNITED 
STATES. 

Syl.  2  (E,  492).    Trustee's  setoff  against  trost  fnads. 

Distingoisbed  in  Smith  v.  Perry,  197  Ho.  462,  459,  95  8.  W.  840,  343, 
where  estate  ot  eestni  que  trust  was  insolvent,  trustee's  estate  in 
action  for  accounting  may  set  off  in  equity  claims  held  by  trustee 
individually  against  eestni  qne  trust. 

Syl.  6  (Z,  403).    National  bank  act  exelusiva. 

Approved  in  Cogswell  v.  Second  National  Bank,  76  Conn.  255,  56 
AtL  576,  upholding  equity  jurjadietion  to  enforce  rights  of  solvent 
national  bank  against  those  guilty  of  mismanagement  of  its  affairs; 
In  re  Burke,  25  B.  I.  303,  55  AtL  826,  arguendo. 

107  U.  8.  454-46S,  27  L.  605,  WABA8H  BT.  CO.  v.  McDANIELa 

8yL  t  (E,  493).    Haster—Safe  appliances. 

Approved  in  Nseley  ▼.  Soathweatem  etc.  Oil  Co.,  13  Okl.  S7S,  73 
Pae.  543,  H  L.  B.  A.  14S,  applying  rnle  where  employee  in  eotton-oQ 
mill  iajored  by  breaking  of  defective. ladder;  Norfolk  etc  By.  Co. 
T.  Wade,  101  Ta.  Ita,  48  8.  B.  916,  holding  nilroad  liable  for  iniuj 
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to  urvsnt  from  bidden  defect  in  handle  of  haodcar  whiob  iftUroad 
«oaId  have  diacovered. 

Byl.  3  (X,  494).    Ordinary  esre  M  between  master  and  servant. 

Approved  in  Virginia  Portland  Ceraent  Co.  v.  Luck,  103  Ta.  445, 
49  S.  E.  583,  determining  muter'*  liability  tor  injury  to  servant 
engaged  ia  tmeking  eement  in  factory  and  was  injured  while  passing 
over  board  placed  in  floor  opening. 

Syl.  4   (X,  495).     Negligence — Ordinary  care   defined. 

Approved  in  dissenting  opinion  in  Tbe  Tresco,  134  Fed.  823,  67 
■C.  C.  A.  465,  majority  holding  where  iteTedore  injured  by  pulling 
«nt  of  iplicing  in  cable  and  day  prior  only  visnal  inspection  of  cable 
nade,  wbeieaa  removal  of  eovering  of  splice  would  have  shown  defect, 
•bip  waa  negligent. 

Denied  in  Sonthem  Pae.  Co.  v.  Hetzer,  135  Fed.  28E,  S83,  68  C.  C.  A. 
Z6,  reasonable  care  is  that  care  which  pmdent  railway  officials  ezereise 
qnder  like  circDmstances  in  selectioit  of  competent  servants. 

Byl.  S  (Z,  49S).    Care  exereiMd  by  master  for  jury. 

Approved  in  HUton  v.  Xltehbnrg  B.  B.  Co.,  73  N.  H.  117,  69  Atl. 
426,  where  blacksmith  nsoally  assisted  by  left-handed  helper  and 
was  furnished  tigbt-hander,  who  was  nnskillful  in  striking  left- 
handed,  and  injured  blacksmith,  master  not  liable. 

107  U.  8.  463-466,  27  h.  626,  BALDWIN  v.  8TABK. 

Syl.  £  (X,  495).    CoDcloaivenass  of  land  decision. 

Approved  in  Estes  v.  Timmons,  12  Oki.  544,  73  Pac.  30S,  and  Adams 
V.  Coneb,  1  Okl.  34,  it  Pac.  1015,  botb  foUowiug  rule;  Miller  v. 
Hargerie,  149  Fed.  M7,  under  Oomp.  Bt.  1901,  p.  1467,  relating  to 
trial  of  Alaska  townsite  contests  before  trustee,  decision  of  trustee 
ia  final  as  to  questions  of  fact  except  in  ease  of  fraad  or  mistake; 
Csgle  V.  Dunham,  14  Okl.  61S,  78  Pae.  662,  refusing  to  set  aside  Land 
Department  decision  rendered  on  notice  and  full  hearing,  on  allega- 
tion of  perjury  committed  before  department;  Paine  v,  Foster,  9 
Okl.  231,  862,  63  Pac  114,  60  Pac.  25,  applying  rule  to  decision  of 
townsite  tmstees;  Bong  v.  Thompson,  3  Okl.  648,  39  Pae.  467,  refusing 
to  charge  holder  of  legal  title  as  trustee  for  petitioner  for  town  lot 
awarded  by  toimsite  board  where  no  fraud  charged  to  have  been 
practiced  OB  board  by  prevailing  party  and  findings  of  board  not 

107  U.  8.  466-478,  27  L.  408,  CLOSE  t.  OLENWOOD  CEUETEBT. 

SyL  4  (X,  498).    Beserved  power  to  amend  corporate  charter. 

Approved  in  MeEee  t.  Chaatauqoa  Assembly,  130  Fed.  040,  65 
C  C.  A.  8,  upholding  statnte  consolidating  corporation  with  otbera 
organised  for  diiferent  paiposea  and  requiring  It  to  aasnme  their  Ua- 


sdbvCoOgIc 


107  V.  S.  4T8-526  Notea  on  V.  8.  Beporta. 


(Z,  41)6.)  MiseelliiDeoui.  Cited  in  Clftrk  r.  Bahmj  CemctcTjr 
Co.,  69  N.  J.  £q.  640,  fll  Atl.  263. 

'107  U.  8.  478-484,  27  L.  S29,  WILLIAlfS  t.  JACKSON. 

S;!.  1  (X,  498).     Deed  from  trustee  in  tmst  deed. 

Approved  in  Cbesapeake  Beach  Bjr.  Co.  v.  Washington  etc.  S.  B. 
Co.,  199  U.  B.  251,  SO  L.  173,  20  Sap.  Ct.  25,  deed  from  trastee  in 
mortgage  conveTB  Vbatever  title  be  had,  though  it  reeitet  decree  of 
forecloauie;  Havighorst  t.  Bowen,  214  BL  96,  73  N.  E.  404,  where 
record  beneficiary  of  trnat  deed  aequired  fe«  bj  deed  from  grantor 
of  truat  deed  and  trustee  releaaed  deed  before  notes  eecnred,  which 
were  held  bj  another  aa  collateral,  were  dne,  fact  that  record  showa 
notes  not  due  does  not  charge  sabsequent  Ifenholder  with  notice  of 
inproper  discharge;  Marling  t.  Nommensen,  12T  Wis.  S70,  106  N.  W. 
846,  where  assignment  of  mortgage  to  plaintiff  not  recorded  till  after 
sale  hy  owner,  and  at  time  of  sale  mortgagee  released  mortgage  od 
pajment  of  debt,  and  abseouded,  plaintiff  estopped  to  enforce  mort- 
gage Bgainit  pnreliaser;  dissenting  opinion  in  Waiserman  ▼.  Hetiger, 
lOS  Va.  769,  771,  54  8.  E.  901,  where  A  executed  two  notes  secnred 
by  tmst  deed,  and  on  payment  of  one  it  was  returned  to  him  vtt- 
canceled,  and  B,  colluding  with  A,  went  to  trustee  and  demanded 
sale  ander  such  note,  and  on  getting  trustee's  deed  B  made  tmst  deed 
to  another  and  conveyed  land  to  A's  wife,  she  assuming  last  debt, 
which  she  did  not  pay,  she  was  not  bona  flde  parehaser  for  Taloa. 

(X,  49S.)  Miscellaneous.  Cited  in  Marling  t,  Nommensen,  127 
Wis.  367,  106  N.  W.  845,  maker  of  negotiable  note  can  satisfy  it  «nly 
by  payment  to  owner  at  that  time  or  to  hi*  authoriaed  agent,  whether 
note  secnred  by  mortgage  or  not. 

107  n.  8.  485-511,  27  L.  337,  SUN  MUTUAL  INB.  CO  ▼.  OCEAN 
INa  CO. 

Syl.  1  (X,  499).    Conclasirenesa  of  flndinga. 

Approved  in  Anglo-American  Land  etc  Co.  ▼.  Lombard,  132  Fed. 
734,  68  C.  C.  A.  89,  determining  eonclnsiveness  of  findings  of  fact 
in  law  action  tried  to  court. 

107  U.  a  519-526,  27  L.  618,  DISTBICT  OF  COLUMBIA  ▼.  ABME8. 

8yl.  3  (X,  SOO).    Lunatic  aa  witness. 

Approved  in  City  of  Qnthrie  ▼.  Bbafler,  7  OkL  467,  54  Pa«.  701. 
following  mle. 

Syl.  8  (Z,  SOI).    Cities— Freqaeney  of  accidents  at  partienlar  plaee^ 

Approved  in  Yates  v.  Covington,  119  Ky.  232,  S3  8.  W.  593,  apply- 
ing rule  in  action  against  city  for  injaries  caused  by  defective  sida- 
waU;  Nashville  B.  B.  Co.  v.  Howard,  112  Twu.  115,  78  &  W.  1100, 
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H  L.  B.  A.  437,  in  action  for  injuries  to  (treet-ear  puBenger  owing 
to  indden  jolting  of  ear  csosed  bf  defective  ti&ek,  evidenM  WC 
otbera  that  the;  bad  been  nearly  thrown  from  ear  at  that  point 
on  other  oceaaions  ia  admisaible;  Powell  t.  Nevada  etc.  Jty.,  28 
NeT.  63,  78  Pac.  979,  In  action  for  injaries  eauaed  by  fall  from 
cart  when  horse  frightened  by  defendant's  ateam  whistle,  evidence 
of  frightening  of  other  team  adraisaible;  Smith  t.  Seattle,  33  Wash. 
485,  74  Pae.  675,  evidence  that  others  at  other  times  had  fallen  on 
obstruction  in  street  by  whieh  plaintiff  injured  was  admissible. 

107  V.  8.  520-546,  27  L.  424,  PANA  v.  BOWLBB. 
Syl.  6  (X,  504).    Law  governing  interest  on  eonpons. 
Approved  in  The  Mary  N.  Bonrke,  145  Fed.  911,  ander  contract  for 

repairisg  vessel  made  in  state  where  repairs  made,  interest  Mt  eost 

computed  according  to  laws  of  such  state. 

lOT  n.  a  546-648,  27  li.  583,  HYEBS  v.  SWANN. 

Syl.  1  (X,  SOS).    Bemoval  for  local  prejudice — CitiseniUp. 

Distinguished  in  Boatmea's  Bank  v.  Fritzlen,  135  Fed.  664,  68 
C  C.  A.  288,  defendant  who  is  eiticea  of  state  other  than  tbat  in 
which  salt  brought  may  remove  (or  local  prejudice,  though  plaintiff 
and  some  of  defendants  are  citizens  of  state  where  aetion  brought. 

107  V.  B.  557-667,  27  L.  578,  MILLS  COUNTY  t.  JBAILBOAD  COS. 

Syl.  Z  (X,  506).    Swamp  land  fund. 

Approved  In  State  v.  Bryan,  SO  Fla.  373,  S9  So.  054,  Laws  190S,  c. 
S3B4,  does  not  conflict  with  act  of  Congress  of  July  2,  1362,  donating 
to  state  fund  for  establishment  of  college,  because  c  5384  provides 
for  teaching  of  military  tactics  in  college. 

107  V.  S.  568-580,  27  L.  414,  BEAD  T.  PLATTESMOUTH. 

8yl.  2  (X,  fi07).    Bequiring  manieipality  to  pay  debt — Betroaetive. 

Approved  in  Oilman  r,  Femald,  141  Fed.  044,  where  town  having 
power  to  borrow  mosey  but  not  to  Issue  negotiable  bonds  borrowed 
money  on  its  void  negotiable  bonds,  which  it  used,  lender  may  re- 
cover sam  lent;  Chelsea  Sav.  Bank  v.  City  of  Ironwood,  130  Fed. 
412,  66  0.  C.  A.  230,  city  which  isaaed  and  sold  bonds  for  lawful 
purpose,  but  which  were  held  invalid  for  irregularity  in  issuance  is 
liable  for  consideration  received;  School  Dist.  No.  1  v.  School  Diat. 
No.  7,  33  Colo.  47,  78  Pae.  691,  upholding  Sees.  Laws  1901,  pp.  137, 
138,  as  amended  in  1903,  relating  to  apportionment  and  appraise- 
ment of  property  of  school  district  lying  partly  in  Denver  and  partly 
In  Arapahoe  County;  School  City  of  Bushville  v.  Hayes,  162  Ind.  197, 
70  N.  E.  136,  successful  bidder*  who  have  deposited  amonnt  required 
by  trastCM  tor  bid  for  school  bonds,  and  which  board  refused  to 
tctum  on  refusal  of  bidders  to  take  bonds  on  ground  of  invalidity, 
may  eontest  validity  of  statute  under  which  bonda  issued. 
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Oji.  S  (Z,  507).    Legaliung  void  bondo. 

Approved  ia  Leavenworth  v.  Leavenworth  etc.  Water  Co.,  69  Kan.  M, 
76  Pac  4Sfi,  upholding  Iaw«  1883,  e.  34,  legalinng  ordinance*  pawed  bj 
cities  of  flrst  elaaa;  State  v.  Brown,  97  Mino.  422,  106  N.  W.  485,  up- 
holding Qen.  Lawi,  1009,  c  76,  77,  l^^alizing  school  bonds  theretofore 
voted  bj  citiei  for  achoals;  Merehants'  Nat.  Bank  v.  East  Grand  Foifa, 
94  Minn.  2S1,  102  N.  W.  70S,  upholding  Laws  1903,  e.  382,  relating 
to  levj  of  taxes  and  ieauance  of  evidences  of  indebtedness  of  dties  t» 
defray  eoat  of  public  improvementa  theretofore  made. 


87I.  1  (X,  SOS).    Bemovsl — Citiiensbip  of  adopted  corporation. 

ApproTsd  In  Dodd  v.  Louisville  Bridge  Co.,  130  Fed.  106,  determiDin; 
eitiienship  of  corporation  incorporated  in  several  states  and  formed  ij 
consolidation  of  corporations  of  said  statea;  Bossell  v.  St.  Lonis  etc.  Bjr. 
Co.,  71  Ark.  454,  457,  7S  B.  W.  727,  728,  railroad  organized  in  sister 
state  and  compljing  with  Acta  1880,  p.  4S,  nay  exercise  power  of  eminent 
domain. 

DiaUngnUhed  in  Lee  v.  Atlantic  eU.  B.  Co.,  160  Fed.  704,  795,  706, 
determining  eitisenshlp  of  corporation  me^ed  with  eorpoistion  of  an- 
other state  which  has  become  domesticated  by  reincorporation. 

107  U.  S.  586-601,^7  L.  322,  AMBLEB  t.  CHOTBAU. 

S7L  1  (X,  S09).    Equit; — Adequate  remedy  ftt  law. 

Approved  in  United  States  v.  Bitter  Boot  Development  Co.,  200  TT.  8. 
47S,  50  L.  560,  26  Snp.  Ct.  818,  denying  equity  jnriidiction  over  suit 
for  wrongful  cutting  and  conversion  of  timber  from  pnbltc  domain 
though  act  of  tort-feasor  to  cover  up  tracks  makes  it  difficult  for  govern- 
ment to  prove  case;  Qeneml  Elee.  Co.  v.  Westingbouse  Elee.  t  Mfg.  Co., 
144  Fed.  466,  refusing  to  restrain  violation  of  contract  for  manufactnr* 
and  sale  of  goods  when  it  provides  that,  on  violation  thereof,  violator  shaO 
paj  as  liquidated  dajnages  flftj  per  cent  of  regular  price  sale  of  goods; 
Oarside  v.  Nerval,  1  Alaska,  23,  24,  where  one  cotenant  of  mining  dainir 
acting  as  agent  of  other,  Bella  his  interest  to  third  party,  equitj  snit  for 
aeeounting  does  not  lie. 

Distinguished  in  Southern  Pac.  B.  Co.  t.  United  States,  133  Fed.  657, 
658,  66  C.  C.  A.  581,  upholding  eqnitj  jurisdiction  over  suit  hy  United 
States  against  railroad  and  its  mortgagee*  to  determine  what  portion  of 
lands  erroneously  patented  had  been  aold  to  bona  fide  pnrchaseta,  and 
to  cancel  patents  to  lands  not  so  disposed  of. 

Sjrl.  3  (X,  610).    Accounting  of  profits  of  corporation — FwDes. 

Approved  in  Glucose  Bug.  Bef.  Co.  t.  St.  Loois  Sjrap  etc.  Co.,  135 
Fed.  543,  president  of  corporation  not  insolvent  cannot  be  joined  with 
corporation  as  defendant  in  biU  for  injnnction  and  acoonnting  for  ia- 
f riugement  of  patent  bj  corporation  mwdj  beeauae  be  direct*  corpora- 
tioa's  bosineai. 
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107  tr.  a  591-585,  2T  L.  488,  UNION  TRUST  CO.  v.  SOUTHER. 
3f\.  1  (X,  &10).  Beceiverihip  peadiog  fareclMore — PaTmeDt  of  bbor. 
Approved  in  Atchison  ete.  Ry,  Co,  v.  Osboni,  148  Fed.  610,  boldera  of 
ansecared  claims  for  damsgei  arising  from  neglif^ce  of  mortgaged 
railroad  prior  to  receivership  have  no  priori^  over  mortgagees  on  fore- 
closnre. 

Diatingniahed  in  Oregg  v.  Metropolitan  Trust  Ck).,  197  U.  S.  187,  it 
L.  719,  25  Snp,  Ct  415,  claim  for  ties  necesserj  to  preservation  of  rail- 
road, fnmished  wifliin  nz  months  of  reeeiverahip,  is  not  preferred  over 
mortgage  lien  recorded  before  contract  under  which  tiea  furnished  ms 
tnadtL 

107  V.  a  S96,  27  L.  490,  UNION  TBU3T  CO.  y.  WALKER. 
S7L  1   (Z,  513).    BeeeiTera — Preference  of  assigned  claim  for  ex- 

Distingnished  in  Norman  v.  Edington,  115  Tenn.  314,  89  B.  W.  745, 
aseignee  of  laborer's  claim  cannot  perfect  inchoate  lien  given  by  Bhaa- 
non  's  Code,  i  35S0,  bj  giving  notice  there  provided. 

107  U.  a.  597-601,  27  L.  574,  DAVIS  t.  SOUTH  CAROLINA. 

B7L  1  (Z,  518).    Removal  of  prosecutions  against  federal  offleeis. 

Approved  In  Kentucky  v.  Powers,  139  Fed.  485,  upholding  removal 
of  criminal  prosecution  under  Rev,  St,  t  041,  where  defendant  discrim- 
inated in  selection  of  jurors;  Virginia  v.  Felts,  133  Fed.  96,  arguendo. 

107  n.  S.  602-616,  27  L.  500,  BASKET  v.  HASSELL. 

SjrL  7   (Z,  S14).    Necessarj  parties  to  appeal. 

Apprc/ed  in  Amadeo  v.  Northern  Assur.  Co.,  201  U.  B.  201,  50  L. 
726,  26  Sup.  Ct.  507,  death  of  insured  after  judgment  for  insurer  ia 
action  on  policy  does  not  reqnire  dismissal  of  writ  of  error,  where,  to 
meet  averment  that  plaintifl  bad  no  interest  in  action,  caption  of  declara. 
tion  was  amended  to  show  action  was  brought  for  use  of  corporation  and 
averment  inserted  to  show  assignment  of  poliej  to  corporation. 

Bjl  S  (Z,  S14).    Gift  causa  mortis. 

Approved  in  Allen-Weat  Com,  Co.  v.  Grumbles,  129  Fed.  290,  63 
C.  C.  A.  401,  where  owner  of  stock  in  corporation  delivered  asaignment 
of  interest  in  its  business  to  wife,  but  retained  eertillcate,  voted 
aharea  and  received  dividends  thereon,  and  tour  jears  later  indorsed 
certificates  to  her,  delivery  of  aaaignmect  was  not  gift;  Ragan  v.  Hill, 
72  Ark.  308,  80  S.  W.  160,  loan  by  one  not  expecting  to  live  long  of 
money  to  firm,  whieh  gave  receipt  agreeing  to  give  money  to  another  in 
eaae  of  lender's  death,  not  gift  causa  mortis.     Bee  99  Am.  St.  Rep.  892, 

Byl.  4  (Z,  615).    Qift  causa  mortis— Delivery  of  order. 
Approved  in  Allen-West  Com.  Co.  v.  Qrumbles,  129  Fed.  291,  6S  C. 
C.  A.  401,  where  owner  of  stock  in  corporation  delivered  •seignment  of 
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int«T«ft  in  iU  biisItMM  to  wife,  but  Tetalned  certificate,  voted  Bbare*  knd 
receivnl  dividenda  thereon,  and  four  ^eara  later,  when  indebted,  in- 
dorted  eertiBcate  to  her,  delivery  of  awigiuaent  was  not  gift;  Phinn^  t. 
State.  30  Wash.  248,  7S  Pae.  B31,  6S  L.  R.  A.  119,  where  one  is  fear  of 
impCDiling  death  gave  check  to  payee  with  etateuent  that  he  wanted 
payee  to  get  Ua  money,  and  he  died  before  check  collected,  there  «u 
valid  gift  canm  mortia.    See  99  Am.  St  Sep.  697,  note. 

8yL  6  (Z,  SIS).  Qift  canaa  mortia — Betention  of  control 
Approved  In  AUen-Weet  Com.  Co.  v.  QntmbleB,  129  Fed.  299,  68  C. 
C  A.  401,  where  owner  of  atoek  in  corporation  delivered  aaaignmeDt 
of  interest  in  ita  boaineaa  to  wife,  bat  retained  certificate,  voted  ahares 
and  received  divideuda  thereon,  and  four  yeara  later  indorsed  certificate 
to  her,  delivery  of  aaaigntoent  was  not  gift;  Noble  v.  Garden,  116  Cal. 
229,  79  Pae.  SSS,  where  assignments  of  stock  eertifieates  filled  oat  by 
owner  and  corporation  secretary  given  eertifleatee  with  direcdons  to  de- 
liver them  to  aasignesa  on  owner's  impending  death,  there  waa  no  gift 
caDM  mortia;  Industrial  Trust  Co.  v,  Scanlon,  26  B.  L  230,  S8  Atl. 
767,  where  bank  deposit  redepoaited  in  names  of  original  depontor  and 
brother,  and  brother,  though  not  present  at  deposit,  was  given  book  and 
told  it  waa  hia,  brother  entitled  to  deposit  on  death  of  original  depositor. 

107  V.  8.  625-628,  ST  L.  BIS,  6CEBLL  v.  COCHBAIT. 

Syl.  S  (X,  017).    Intereat  on  judgment— Penalty. 

Approved  in  Agnew  v.  Eaymes,  141  Fed.  638,  where  mvae  officer 
wrongfully  seizes  property  and  court  certifiea  probable  cauaa  and  goods 
are  retarned  intact,  officer  is  not  liable. 

107  U.  8.  629-630,  27  L.  601,  8CHELL  v.  DODGE. 

Syl.  1  (X,  517).    Change  of  judgment  after  term. 

Approved  in  United  Statea  v.  Four  Lorgnette  Holders,  138  Fed.  565, 
judgment  of  forfeiture  of  imported  merchandise  for  attempt  to  d*- 
f  rand  custom  'a  lawa  not  vacatabl*  after  term,  for  irr^ularitiea  in  pro- 
cedure. 

107  U.  S.  640-648,  27  L.  601,  GAGE  v.  HEBEINO. 

Syl.  1  (X,  G19).    P&tent  reissue — Different  elaima. 

Approved  in  Bawson  et«.  Ufg.  Co.  v.  Hunt  Co.,  147  Fed.  240,  following 
rule;  Thomson-Houston  Elec  Co.v.  Black  Mver  Tr.  Co.,  135  Fed.  766, 
68  C.  C.  A.  461,  upholding  Van  Depoele  reissue  No.  11,872,  for  tiaveling 
contract  for  electric  railways. 

(X,  SI9.)  Uiscellaneoua.  ated  in  Johnson  ▼.  Fooa  Mfg.  Co.,  lU 
Fed.  89,  Bev.  St.,  i  S73,  denying  costs  where  no  disclaimer  filed,  doea 
not  apply  to  costs  on  appeal  where  diamiaaal  of  infringement  suit  waa 


sdbvCoOgIc 


UK  Votm  on  n.  B.  Beporta.  107  U.  S.  9*»-t71 

107  IT.  S.  e4&-6G5,  27  L.  ST6,  8LAWB0N  v.  GBANS  BTBBET  B.  £. 
BjL  1  (X,  S21).  DigmiaBal  of  infringsniAiit  niit — Void  patent 
Approved  in  Thomu  t.  Bt  LouIb  B.  Co.,  I4B  F«d.  7S4,  qneation  of 
validit7  of  patent  on  ita  face  ma;  be  raiaed  by  denrarrer  in  action  for 
its  infringement;  Conderman  v.  Clementa,  147  "Fei.  917,  eonrt  mnst  dia- 
miaa  anit  to  reatrain  infringement  of  patent  whaie  atnictnra  ia  not 
patentable  though  def  enae  not  aet  up  in  anawei. 

S^  4  (X,  S22}.    Patentable  novelty. 

Approved  in  New  York  Belting  ete.  Co.  t.  Slerer,  149  Fed.  760,  Fur- 
neea  *  Watts  patent  No.  529,961,  foi  tUed  floor,  is  void  tn  view  of 
prior  art;  Baker  v.  Dnneombe  Ufg.  Co.,  146  Fed.  748,  Bakar  patente  No. 
726,  SIS,  and  No.  736,846,  for  pioceaa  for  treating  eoSee,  are  void  in 
view  of  prior  art. 

107  H.  8.  6B5-671,  27  L.  620,  UNITED  STATES  v.  BBITTON. 

SyL  4  (X,  524).    Banka—Indietment  for  falae  entries. 

Approved  in  United  Ststea  v.  Franeia,  144  Fed.  024,  where  tndietment 
charged  eonspiracy  to  commit  offense  against  government  on  April  18, 
1004,  and  evidence  ahowed  defendant  eame  into  eonapiraey  in  October, 
1902,  and  indictment  foond  Jnne  16,  ISOS,  offense  not  barred  by  limita- 
tion under  Bev.  Bt,  {  1004;  United  States  v.  Eastman,  132  Fed.  S54, 
upholding  indictment  against  national  bank  officer  under  Bev.  St.,  f 
B209,  for  misapplication  of  funds. 

Sjl.  6  (Z,  624).    Indictment  in  language  of  statute. 

Approved  in  Miller  v.  United  States,  136  Fed.  581,  60  C.  C.  A.  35S, 
boldiug  insufficient  indictment  under  Bev.  St.,  |  4746,  for  procuring 
preeentation  of  false  pensioft  affidavit. 

.    SyL  6  (Z,  524).    Hiaapplieation  of  bank's  fundi. 

Approved  in  Clement  v.  United  States,  140  Fed.  319,  upholding  suffi- 
ciency of  evidence  against  national  bank  proiident  for  misapplication 
of  funds  under  Bev.  St.,  {  6209;  United  States  v.  Martindale,  146  Fed. 
292,  where  indictment  under  Bev.  St.,  S  5200,  charged  drawing  of  checlts 
and  obtaining  payment  when  officer  had  no  money  on  deposit,  and  evi- 
dence showed  apparent  credit  on  books,  government  cannot  impeach  credit 
by  showing  deposit  previously  entered  was  false;  United  Statee  v.  Oreen, 
136  Fed.  643,  holding  insufficient  indictment  under  Bev.  St.,  I  5461,  for 
bribery  of  government  officer;  United  States  v.  Eastman,  132  Fed.  062, 
fi63,  upholding  indictment  of  national  b*nk  officer  under  Bev.  St.,  t 
8209,  for  miaapplication  of  funds. 

Distinguished  in  United  Statea  v.  Howard,  132  Fed.  354,  indictment 
under  Bev.  St.,  |  6393,  for  subornation  of  perjury,  alleging  that  defend- 
ant knew  at  time  of  sabomation  that  teatimony  to  be  given  waa  falss^ 
Willful  and  eontiary  to  oath,  to  bad. 

7a 
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ajl  7  (Z,  S2S).    Bank*— iBdictment  tor  fslM  entrie*. 

Approved  in  Blato  t.  FipM,  7S  N.  H.  229,  60  AtL  744,  inaktroent 
ftgainst  bank  official  for  making  falae  entir  of  montja  of  bank  paid  ont, 
aUeging  that  defendant  aa  aaiiitant  caahier  had  not  paid  ont  money,  in 
intofflcient, 

107  D.  8.  671-678,  27  L.  G34,  UNITED  STATES  ».  CUBTia 
Sfl.  1  (Z,  526).    Notary  pnblie — Oath  to  bank  officials. 
ApproTod  in  In  ra  Paneoaat,  120  Fed.  645,  under  Bankr.  Act,  ]  20, 

Botai]'  public  eoold  adminiater  oath  to  proof  of  claim, 

107  U.  8.  676-678,  87  L.  592,  NATIONAL  BANK  OP  XENIA  ». 
STEWART. 

B7L  1  (Z,  526).    National  bank's  loan  on  own  slock. 

Approved  in  Watcrbuiy  t.  UcEinson,  146  Fed.  739,  that  lender,  who 
ma  resident  of  Montana,  procured  note  and  mortgage  Bscuring  same 
to  be  executed  in  name  of  plaintiff,  who  was  Canadian,  in  order  to  evada 
taiaticn,  ii  no  defense  to  foredoaors. 

107  U.  8.  678-691,  27  L.  442,  ESCANABA  CO.  t.  CHICAOO. 

87L  2  (X,  S27}.    Navigable  waters— StaU  regulation. 

Approved  in  The  Nonpareil,  149  Fed.  523,  railroad  maintaining  bridjpe 
over  Erie  eanal  with  piers  reating  on  aabmerged  unprotected  eribs  extend- 
ing beyond  piers  on  eanal  side  is  liable  for  injuij  to  eanal  boat  and 
cargo  caused  by  eoUision  with  eiib;  United  States  r.  Union  Bridge  Co., 
143  Fed.  391,  upholding  right  of  United  States  to  require  altemtioo  of 
bridge  erected  under  lawful  state  auttiority,  where  it  has  become  an 
obatmetion  to  navigation;  OorrigaD  Transit  Co.  «.  Bauitary  Diet,  187 
Fed.  857,  TO  C.  C.  A.  381,  regulation  of  enrrent  introduced  into  Cbieaga 
river,  lying  wholly  within  Illinois,  by  improvements  of  Chii:ago  aaoitary 
district,  is  valid  except  as  to  Congress;  Minnesota  Canal  etc.  Co.  v. 
Koochiebing  Co.,  97  Minn.  442,  107  N.  W.  410,  denying  right  to  ndtk- 
draw  water  from  navigable  stream  by  canals  and  discharge  it  in  different 
drainage  area,  thereby  impairing  navigability;  Kansas  City  etc  K.  K. 
Co.  V.  Wiygul,  82  Misi.  231,  33  Bo.  967,  61  L.  B.  A.  578,  Comp.  St. 
1901,  p.  3540,  does  not  deprive  railroad  whiehj  under  state  grant,  h»B 
constructed  bridge  over  navigable  stream  from  making  repaira. 

Syl.  8  (X,  529).    Limiting  power  of  territory — Admission. 

Approved  in  Maniganlt  v.  Springs,  199  U.  S.  478.  50  L.  278,  26  Bu;^ 
Ct.  127,  provision  of  Bonth  Carolina  constitntion  that  all  navigable 
waters  shall  forever  remain  public  highways  does  not  prevent  legislatuiw 
from  authorizing  dam  across  stream  to  drain  lowlands. 

107  V.  8.  601-711,  27  L.  584,  TBANSPOBTATION  CO.  ¥,  PABKEE8- 
BUBO. 

8yL  5  (X,  C31),    Wharfage  and  tonnage  distinguished. 

Approved  in  Conrodt  v.  Miller,  2  Alaska,  439,  incorporated  Alaska 
towns  have  no  power  to  grant  franchise  to  build  wharves  on  public  strceta 
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and  navigable  wHters  abutting  tliereon  and  to  collect  tolla  from  pnbUo 

BjL  0  (Z,  S31).    Wliarfaga  must  be  reasonable. 

Approved  in  Weema  S.  B.  Co.  t.  People's  B.  B.  Co.,  141  Fed.  457,  458, 
450,  wbere  nharf  built  on  bank  of  navigable  stream  in  countrj  where  it 
constitutes  onlj  meana  by  which  people  can  reach  river  and  use  moans 
of  eommeree  on  same,  it  cannot  be  converted  into  private  proper^  bj 
single  carrier  leasing  same. 

SjL  10  (X,  G32).    State  regulation  of  nharres. 

Approved  in  People  v.  Beardon,  184  N.  Y.  467,  112  Am.  St.  Bep.  648, 
17  N.  E.  979,  Dpbolding  Laws  1909,  pp.  474,  477,  imposing  tax  on 
transfers  of  corporate  stock;  State  v.  Fttudre,  54  W.  Ya.  133,  102  Am. 
St  Bep.  927,  46  8.  E.  270,  63  L.  B.  A.  S77,  West  Virginia  cannot  punish 
one  acting  nnder  Ohio  franchise  to  opeiate  ferry  over  Ohio  river  for 
charging  one  coming  from  Ohio  more  ferriage  than  allowed  bj  West 
Virginia  law. 

(X,  630.)  Miscellaneous.  Cited  In  The  Nonpar^,  149  Fed.  623,  rail- 
road which  m&intained  bridge  over  Erie  canal  with  piers  resting  on 
submerged  unprotected  cribs  extending  beyond  piers  on  canal  side  ia 
liable  for  Injury  to  canal  boat  caused  by  collision  with  crib. 

107  V.  8.  711-760,  27  L.  448,  LOUISIANA  v.  JUMEL. 
SyL  4   (X,  634).     Suit  against  state  officer. 

Approved  in  Sanders  v.  Sarton,  182  N.  ¥.  480,  481,  482,  108  Am. 
St.  Bep.  836,  75  N.  E.  S30,  state  being  necessary  part;  to  action  by 
land  owner  against  land  commiasioner  and  state  comptroller  to  have 
tax  deeda  to  state  declared  void,  action  not  maintainable;  Buchanan  v. 
State  Treasurer,  68  B.  C.  420,  47  B.  E.  686,  denying  jurisdiction  over 
mandamus  to  compel  comptroller  general  to  issue  salary  warrant  where 
there  is  no  statute  Dxing  salary  and  no  appropriation  therefor.    See 

108  Am.  St.  Bep.  837,  note. 

Distinguished  in  Graham  v.  Folsom,  200  U.  S.  255,  50  L.  460,  26  Sup. 
Ct.  246,  mandamus  to  compel  county  auditors  and  treasurers  to  levy 
tax  to  pay  judgment  on  townshjp  bonds  is  not  suit  against  state  within 
inhibition  of  federal  constitution, 

SyL  5  (X,  636),    Mandamus  proceedings  against  state. 
See  108  Am.   St.  Bep.   838,   note. 

SyL  7  <Z,  636).     Judicial  control  of  state's  financial  agenta. 

Approved  in  Smith  v.  Alexander,  146  Fed.  lOS,  refusing  preliminai; 

injunction  in  suit  for  injunction  against  state  commissioDers,  reql  purpose 

of  which  is  to  enforce  contract  between  complainant  and  state  in  ac- 

\,^eordanca  with  construction  thereof  by  complainant,  correctness  of  which 

*ia  denied. 
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107  n.  a  769-812,  87  L.  468,  ANTONI  v.  GBEBNHOW. 

SjL  4  (Z,  S38).    JndicUl  control  over  lUte  finmidal  Bgeots. 

Approved  in  Smith  t.  Alexander,  146  Fed.  108,  refnsiiig  prdiminuT 
Injunction  in  niit  for  injunction  againit  state  eommisMonera,  Te»l  poipow 
of  which  Is  to  enforce  contract  between  compUinsnt  and  state  in  ae- 
«ordnnee  with  eonstnrction  thereof  bj  complainant,  eorreetneM  at  which 
b  denied ;  Bacbauan  v.  Stat*  Tieaaurer,  6S  8.  C.  420,  47  8.  E.  68S,  deny- 
ing jurisdiction  over  man  damns  t«  compel  comptroller  general  to  issoe 
salary  warrant  where  there  is  no  statnt*  fixing  salary  and  no  appioprift' 
tion  therefor.    See  108  Am.  St.  Bep.  837,  nota. 


CVm  UNITED  STATES. 

108  n.  B.  10-11,  27  H  681,  BIQELOW  y.  ABUKS. 

BjL  1  (Z,  540).     Specific  performance — ^Porehaaer  with  notiesi 
Approved  in  Barton  v.  Donlap,  8  Idaho,  92,  66  Pae.  836,  holding  pur- 

ehaatr  from  vendor  with  notice  of  agreement  to  sell  is  bonnd  to  eonT^ 

npon  payment  of  purchase  price. 

108  U.  a.  14,  16,  27  L.  634,  FEIBELMAN  v.  PACEABD. 

SyL  1  (X,  541).    Appeal  by  one  joint  defendant. 

Approved  in  Port  t.  Schloss  Bros.  *  Co.,  140  Fed.  78S,  iMtniyrtiig  writ 
«t  error  when  both  defendants  do  not  join  in  it,  where  there  was  a  joint 
judgment 

108  U.  a  18-24,  27  L.  636,  CHICAGO  ETC.  B.  R.  t.  WIQGINB  FEBBT 
CO. 

SyL  2  (X,  S42).    Federal  eoUateral  attack  on  state  judgment. 

Approved  in  First  Nat.  Bank  v.  Ci{y  of  Covington,  129  Fed.  804, 
adjudication  in  suit  for  taxes  for  one  year  is  not  conelusiTe  as  to 
liability  for  next  year  in  federal  eonr^  as  it  is  not  oondnsiTe  in  state 

108  V.  B.  24-20,  27  L.  638,  BT.  LOUIB  ETC.  B.  B.  v.  SOUTH  EBN  EZ- 
PBEBS  CO. 

SyL  1-(X,  543).    What  li  final  appealaUe  decree. 

Approved  in  BUbl  v.  Stabl,  220  I1L  100,  77  N.  E.  68,  hom^g  deow 
that  certain  conveyances  were  in  trust  and  leferrinf  ease 
fa  final  as  to  title. 
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lOS  V.  B.  30,  31,  27  L.  MO,  HIBSOUBI  ETC.  BT.  CO.  v.  DINBMOBB. 

Sfl.  S  <X,  &44),    Correctiiig  defeetive  record  on  appeal. 

Approved  Is  FliekiiigBr  t.  First  Nat.  Bank,  145  Fed.  IM,  bolding 
where  transcript  on  appeal  does  not  eoDtain  all  the  evidence,  proper  pro- 
cedure is  to  suggest  dinuDution  of  tbe  record. 

108  TJ.  8.  32-51,  27  L.  641,  8TEBBINS  v.  DUITCAN. 

Sjrl,  2  (X,  544).    Secondary  erldenee  to  prove  lost  instrument. 

Approved  in  Eeelj  t.  Moore,  196  V.  6.  41,  40  L.  879,  2S  Sup.  Ct.  169, 
holding  testimony  of  subscribing  witnesses,  certificate  of  proof  of  death 
and  genuineness  of  testator's  signature  proTed  execution  of  will;  Toledo 
Traction  Co.  ▼.  Cameron,  187  Fed.  01,  SO  C.  C.  A.  38,  holding  when  wit- 
ness cannot  be  produced  at  trial,  a  person  who  heard  bim  testify,  and 
took  notes,  at  former  trial  may  testify  as  to  what  the  testimony  was; 
Brown  v.  Earkins,  131  Fed.  67,  65  C.  C.  A.  801,  denying  admissibility  of 
secondary  evidence  of  contents  of  account-book  where  proof  insufficient 
to  show  exhaustive  search  for  origiuaL 

8yL  5  (2,  S45}.     Excluding  depoaitiolL 

Approved  in  Columbus  By.  Co.  v.  Patterson,  143  Fed.  250,  holding 
objection  to  deposition  in  federal  court  on  ground  that  it  is  not  shown 
that  witness  is  without  reach  of  sabpoeoa  is  waived  if  not  made  at  the 
time  and  comes  too  late  on  appeaL 

8yl.  8  (X,  546).    Notice  from  recorded  document 

Approved  in  Cooper  v.  Bums,  188  Fed.  408,  holding  conveyance  by 
guardian  under  order  of  court  and  eonveyanee  from  purchaEsr  to  guard- 
ian, when  recorded,  were  noUee  to  mortgagee  from  gaardi«n  and  he  wsa 
not  protected. 

108  V.  S.  51-66,  27  L.  648,  CONNECTICUT  MUTUAL  LIFE  INa  CO. 
V.  CU8HMAN. 

SyL  4  (X,  546).     Contracting  with  reference  to  existing  laws. 

Approved  in  Hooker  v.  Burr,  164  U.  8.  420,  48  h.  1050, 1051, 24  Sup.  Ct'  . 
706,  holding  law  in  force  at  time  of  sale  governs  rights  of  redemptioners, 

Syl.  0  (X,  547).    Judicial  sale — Interest  on  redemption. 

Approved  U  Hooker  v.  Burr,  104  U.  S.  426,  48  L.  1053,  24  Sup.  Ct. 
706,  holding  independent  purchaser  at  foreclosure  sale  Cftnnot  question 
validity  of  statute  reducing  rate  of  which  existed  at  date  of  purchase. 
Bee  90  Am.  8t  Bep.  26,  30,  notes. 

Distinguished  in  Bradley  v.  Lightcap,  195  U.  8.  21,  49  L.  74,  24  Bup. 
Ct.  748,  holding  law  in  force  at  date  of  mortgage  could  be  changed 
without  aflTecting  rights  of  purchaser  at  foreclosure  sale  who  paid  mort- 
gage debt  in  f  uU, 
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108  V.  8.  6«-73,  27  L.  054,  UEDSKEB  t.  BONEBRAKE. 

Bji.  8  (Z,  548).    Lou  bj  wife  to  btubud. 

Approved  in  FriU  t.  Feniandes,  45  Fh.  83S,  84  So.  3£0,  holding  when 
wife  pledgee  be*  eepente  eetate  tot  hnabend'i  debta,  ehe  bu  luiie  rigbu 
H  otber  ereditori. 

108  a  a  74,  76,  27  L.  640,  BTtTCKY  ▼.  MASONIC  SAVINGS  BANK. 

87I  1  (Z,  546).    BKnkiupt«7 — Receipt  of  debt  ■■  preference. 

Approred  in  Hnrdj  t.  Onj,  144  Fed.  925,  holding  bankrupt  eannat  bo 
denied  dieeharge  if  be  ma  innocent  of  anj  wrong  itt  giving  preference; 
Off  V.  Hnkee,  142  Fed.  885,  In  re  QoodhUe,  130  Fed.  475,  and  Tomer  t. 
Fiaher,  133  Fed.  695,  all  holding  where  creditor  did  not  have  reasonable 
cause  to  believe  debtor  insolvent,  tranefer  to  him  was  not  fiandulent; 
Capital  Nat.  Bank  v.  Wilkeraon,  36  Ind.  App.  473,  75  N.  E.  639,  holding 
under  bankruptcy  act  tnutee  cannot  recover  of  a  preferred  creditor 
unlees  creditor  bad  reasonable  eanae  to  believe  he  waa  preferred; 
Stevenson  v.  UiUiken  etc  Co.,  99  Me.  320,  59  Atl.  475,  holding  paj- 
mento  not  preference!;  Harmon  v.  Walker,  131  Mich.  G42,  543,  91  N. 
W.  1026,  holding  information  that  creates  a  rospiebn  of  insolvency 
is  not  sufficient  to  show  preference;  Buffel  v.  McCartney  Nat.  Bank,  127 
Wis.  213,  106  N.  W.  830,  holding  taking  additional  seenrity  from  debtor 
by  ereditor  is  not  in  violation  of  bankruptcy  act. 

108  V.  8.  76-01,  27  L.  656,  NHW  HAMPSHIBE  t.  LOUISIANA. 

SyL  8  (X,  549).    Beal  party  in  interest. 

See  101  Am.  St.  Bep.  171,  note. 
108  V.  8.  110-124,  27  L.  669,  OTTAWA  v.  CABET. 

Syl.  1  (X,  551).    Power  of  munieipaUties  limited. 

Approved  in  Conradt  v.  Miller,  2  Alaska,  437,  town  councils  in  Alaska 
have  no  power  ta  grant  franebiae  to  build  wharves  in  public  streets  and 
navigable  waters  abutting  thereon;  In  re  Bruno  Mnnro,  1  Alaska,  260, 
towns  in  Alaska  have  no  power  to  create  conrte. 

SyL  4  (X,  552).    Mnnicipal  corporations  to  issue  aid  bonds. 

Approved  in  Scott  v.  Laporte,  162  Ind.  48,  66  N.  E.  282,  holding 
municipal  ordinance  authorizing  private  corporation  to  fdmish  water  to 
city  and  pledging  taxing  power  to  euatain  it  is  void ;  Manning  v.  City 
of  Devil's  Lake,  13  N.  D.  54,  99  N.  W.  53,  holding  city  has  no  antbority 
to  construct  bridge  outside  of  its  limits  tor  purpoae  of  increaeing  busi- 
ness of  city. 

SyL  S  (X,  55S).    Exercise  of  legislative  grant. 

Approved  in  Scott  v.  Laporte,  162  Ind.  49,  68  N.  E.  288,  bolding 
until  legislature  grants  power  to  a  ei^,  the  giant  is  inoperative;  Oreen 
Co.  V.  ShorteU,  116  Ky.  126,  75  S.  W.  2S4,  holding  in  the  absence  of 
recital  in  bond,  county  was  not  estopped  from  showing  ooacomplianc* 
with  preliminaries  necessary  to  their  validity. 


sdbvCoOgIc 


1148  Note*  on  U.  S.  Itoporta.  108  U.  a  12S-1S3 

108  U.  8.  125-130,  27  L.  675,  ABTHUE  t.  POX 
Sjt  1  (X,  S52),    Tariff  on  nonenomerftted  articlM. 
Approved  In  United  Btntea  v.  Boesseler  k  H.  etc.  Co.,  137  Fed.  773, 

70  C.  C.  A.  346,  holding  under  tariff  act  rssemblanee  of  artiolsB  and  not 
identity  ia  required;  Hahn  v.  United  St&tei,  131  Fed.  1001,  holding  for 
purpose  of  fixing  duty  intention  of  Congress  must  be  looked  to. 

108  U.  8.  132-J43,  27  L.  878,  ELLIOTT  t.  BACKETT. 

Bji.  1  (Z,  553).    Orantee  of  equitj  of  redemption. 

Approved  in  In  re  Sboeamith,  135  Fed.  6S7,  68  C.  C.  A.  822,  holding 
fraudulent  pnrchaaer  from  bankrupt  of  mortgaged  land  bought  onlj- 
■equitjr  of  redemption;  Gill  t.  Bobertson,  18  Colo.  App.  S19,  71  Pae.  636, 
holding  grantee  was  not  liable  for  an  aBSumption  of  mortgago  inserted 
in  deed  witbont  knowledge  of  grantee. 

SfL  2  {X,  553).     Beformatien  of  instrumenta. 

Approved  in  Carrell  v.  MeMnrray,  136  Fed.  670,  holding  niistaka  In 
-deed  that  it  carried  rents  would  be  reformed  by  court  of  equity; 
Hsrshall  vi  Homier,  13  Okl.  S76,  74  Pac.  371,  holding  where  growing 
4:ropa  were  to  be  leserred  bnt  were  omitted  by  mistake,  deed  would 
t>e  reformed. 

108  U.  8.  143-153,  27  L,  682,  EWELL  v.  DAGGS. 

SyL  1  (X,  564) ,    Limitation  of  aodona. 

Approved  in  MaeMillan  v.  Clements,  33  Ind.  App.  1S3,  70  N.  B.  998, 
holding  payment  on  note  seenrad  by  mortgage,  if  sufficient  to  take  note 
«ut  of  statute  of  limitations,  takes  mortgage  out  also;  Hopkins  v.  Clyde, 

71  Ohio  St.  160,  104  Am.  8t  Bep.  737,  72  N.  E.  848,  liolding  purcbaser 
-of   interest   of   heir   of   mortgagor   may   plead   statute   of   limitations; 

Tinsley  v.  Lombard,  46  Or.  11,  7S  Pac.  8B5,  bolding  firat  mortgagee 
«anaot  plead  statute  of  limitations  against  foreclosure  of  second  mort- 
gage by  mortgagee  in  cross -complaint. 

Syl.  3  (X,  555).     Effect  of  usury  on  contract 

Approved  in  Haggart  v.  Wilczinski,  143  Fed.  27,  holding  sale  under 
loreeloBure  by  substituted  trustee  wbose  appointment  was  invalid  was 
voidable;  Light  v.  Conover,  10  Okl.  737,  63  Pac.  968,  holding  agreement 
-witbout  consent  of  Indian  agent  for  pasturage  on  Indian  reservations 
ia  void;  Kelly  v.  Courier,  1  Okl.  281,  30  Pac.  373,  holding  where  aale 
-of  liquor  is  illegal,  failure  of  landlord  to  furnish  ice  to  keep  liquor  cool 
ia  not  actionable;  diasentlng  opinion  in  MeNeiU  v,  Bailroad  Co.,  135 
N.  C.  733,  47  8.  £.  783,  67  L.  R.  A.  227,  majority  holding  person 
traveling  on  a  pass  issued  in  violation  of  Lawa  1801,  p.  277,  «.  320,  |  4, 
ta  a  passenger. 
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108  U.  8.  15$-157,  27  L.  685,  THE  BELOENLAOT); 

BjL  S  (Z,  S56).    Appeal  bond  in  adminl^. 

Approved  in  Ferritin  v.  Paeille  Coast  Co.,  139  Fed.  144,  66  C.  a  A. 
206,  in  admlralt^r.  niretiee  on  itipnlstion  for  releue  of  veawl  ai*  not 
partiea  ao  •■  to  reqoiie  them  to  be  joined  on  appML 

(X,  556.)     MiMeUaneotu.    Sea  113  Am.  St.  Bep.  878,  note. 
108  n.  6. 161,  162,  27  L.  687,  BABTON  t.  QEILEB. 

B7L  1  (X,  6S7).    Btata  court  deeinon  on  iMnkraptej, 

Approved  In  Bector  t.  City  Depodt  Bask  Co.,  £00  V.  B.  411,  50  Ii. 
S20,  26  Sup.  Ct.  28S,  holding  action  hy  tmstee  in  lankriqitcj  to  leeorar 
bu^pt'i  asMti  preaented  federal  <|aeation. 

108  TT.  8.  165-I7S,  87  L.  688,  HILTON  t.  DICEmSQN. 

87L  5  (Z,  56S).    Pleading — Amount  atated  aa  amonnt  in  diapnte- 

Approved  in  Uemphia  Eeele^  Inat.  t.  Eeelej  Co.,  144  Fed.  631,  hold- 
ing dat;  of  eonrt  to  diaraiaa  upon  ita  own  motion  a  caae  orer  which  it 
haa  no  jnriidietion;  Gray  ▼.  Grand  Forka  Mere.  Co.,  138  Fed.  347,  hold- 
ing nnder  bankmpter  act  right  of  appeal  ia  determined  by  amonnt  al- 
lowail  or  rejected  and  not  of  original  claim;  Phoenix  Ina.  Co.  t.  Hos«^ 
T  Aria.  276,  64  Pac  443,  holding  nnder  Arizona  Bev.  St.,  par.  503,  judg- 
ment for  less  than  ■4200  is  not  appealable,  althongh  greater  aum  wa» 
aaked;  Smith  t.  Chesapeake  ete.  B7.  Co.,  116  Kj.  B28,  S2  8.  W.  411, 
holding  jurisdletion  Is  determined  bj  value  of  matter  in  dispute,  and 
not  bj  damages  claimed.  . 

108  XT.  8.  193-109,  87  L.  701,  UNITED  STATES  t.  BEITTON. 

S7I.  2  (X,  561).    Uisapp^priation  of  bank  funda. 

Approved  in  United  Blatea  v.  HartindBle,  146  Fed.  286,  holding  under 
Bev.  St.,  f  5200,  indictment  ehaiging  that  director  of  bank  between 
certain  dates  mittpplied  stated  sum  of  monej  is  insuffident. 

87L  8   (X,  Sfll).     Enoirledge  of  withdrawal  of  depodt. 
'Approved  in  United  St«tes  t.  Martindale,  146  Fed.  283,  holding  Indict- 
ment charging  that  director  of  bank  misapplied  funds  "of  said  aseoeia- 
tioD  without  the  knowledge  thereof"  ia  not  equivalent  to  aajing  that  it 
was  done  without  comment  of  directors. 

108  U.  8.  190-307,  27  L.  698,  UNITED  STATES  ».  BBITTON. 

87I.  1   (X,  561).    Abandonment  of  conspiracy. 

Approved  in  H;de  v.  Shine,  199  U.  S.  76,  60  L.  94,  SS  Bnp.  Ct. 
760,  holding  anj  party  to  a  conspiraej  maj  abandon  his  deugn  bef or» 
tlie  overt  act  Is  done  and  avoid  the  penalty. 

^1.  2  (X,  561),     Indictiaent  for  conspiraej. 

Approved  in  United  States  v.  HacAndrews  £  Forbes  Co.,  149  Fed. 
831,  holding  under  anti  trust  law  of  Julj  2,  1890,  indictment  for  «on- 
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■piraej  in  reatnint  of  lnteratat«  commerce  was  sufficient;  United  States 
T.  Bradford,  118  Fed.  417,  423,  lioldiiig  nnder  Bev.  St.,  g  6440,  gi*t  of 
offense  is  the  eoDspirac^  and  not  the  overt  act;  Ex  pturte  Black,  147 
Fed,  S37,  holding  where  overt  act  took  place  after  conspiracj  bad  been 
consummated,  it  was  ineffective  to  constitute  offense;  Wilder  v.  United 
States,  148  Fed.  439,  440,  44S,  444,  445,  447,  holding  obstructing  admin- 
istration of  jnstica  in  action  between  private  eitiiene  il  violation  of  Bev. 
St.,  §  5S99;  United  States  v.  Oreen,  136  Fed.  6Se,  holding  indictment 
charging  eonspiracj  to  defrand  government  most  set  for  the  acts  agreed 
to  be  done;  Wong  Din  v.  United  States,  135  Fed.  704,  68  C.  C.  A.  340, 
bidding  indictment  for  eonspiracj  in  landing  Chinese  was  sufficient. 

BjL  4  (X,  563).    Common-law  offenses  agaiiut  United  State*. 

Approved  in  Barolaj  t.  United  States,  11  Okl.  509,  89  Fae.  800, 
holding  Htealing  proper^  in  Indian  Territorj  and  carrjing  it  Into 
Orage  Indian  reservation  does  not  constitute  lareenj  under  laws  of 
United  States. 

108  U.  a  818-S18,  27  L.  703,  ST.  PAUL  ETC.  S.  B.  CO.  t.  UeLlEAN. 

Byt  I  (X,  S62).    Bemoval  of  eansea. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  IM 
U.  8.  245,  49  L.  464,  25  Sup.  Ct.  2S1,  holding  npoo  filing  petition  for  re- 
moval and  bond  in  proper  case,  in  time,  state  eoort  loses  jurisdiction. 


Sjl.  1  (X,  663).     Trademarks. 

Approved  in  dissenting  opinion  in  Continental  Paper  Bag  Co.  v. 
Eastern  Paper  Bag  Co.,  150  Fed.  756,  majorit7  holding  Liddell  patent 
No.  568,969,  for  paper-bag  machine,  valid  as  against  patent  No.  598,497. 

87L  S  (X,  663).    Assignment  of  trademarks. 

Approved  in  Bulte  v.  Ingleheart  Bros.,  137  Fed.  499,  70  C.  C.  A. 
76,  assignment  of  flour  tiademark  independent  of  business  in  whieh  it 
was  used  was  void. 

SyL  3  <X,  664).    Fraud  of  trademark  ovmer. 

Approved  in  Siegert  *.  Oandolfl,  139  Fed.  921,  922,  manufacturer  of 
bitters  who  falsel/  holds  out  bis  bitten  containing  no  harmful  in- 
gredients is  not  euQtled  to  injunction  to  prevent  unfair  competition; 
Begis  v.  Jajnee,  18S  Mass.  462,  70  N.  E.  481,  use  of  trade  name  after 
notice  that  it  is  copied  from  plaintiff's  name  is  strong  evidence  of 
fraud;  Lemke  V.  Deiti,  121  Wis.  108,  98  N.  W.  93S,  under  Bev.  St. 
189S,  %  1409g,  sale  of  label  on  proprietary  medicines  which  falsnlj' 
states  that  medicine  is  put  up  bj  a  physician  will  not  be  protected  hj 
injunction;  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  346,  ma- 
jority holding  person  who,  through  conspiracy  of  others,  parts  with 
his  money  under  belief  be  is  defrauding  othsra  may  recover  it  from  thoss 
defrauding  him. 


IM  n.  a  260-305  NotM  on  XT.  S.  Beporti.  UM 

108  U.  S.  2S6ES9,  ET  L.  TU,  WILKIN8  v.  EII.ETT. 

87L  4  (X,  567).    Tnnafer  of  note  bj  ndnunirtntor. 

AppTOTod  in  0)T*m  t.  IngerMll,  148  Fed.  176,  holding  transfer  of  note 
im  from  »  nndent  of  IConUnk  ij  ftdminutnUor  of  thkt  >tat»  ia 
Tmlid  Againat  all  other  ■dmlnietrfttora. 

BjL  4  (Z,  567).    anit  by  ftdminietntor. 

Approved  in  Auatiii  t.  Snider,  17  Colo.  App.  188,  68  Pkc.  127,  holding 
whore  sole  heir  is  entitled  to  propertj,  Appointmeot  of  KdminUtrator  ia 


87I.  1  (X,  560).    Lu  domicilii  applied  to  adminiatntion. 

Approved  in  Bate*  Blaehine  Co.  t.  Norton  Iron  Worka,  113  Er-  379, 
68  S.  W.  425,  holding  debta  we  UMte  of  deeeftaed  at  plae«  of  liia 
domieila. 

108  U.  S.  £60-267,  87  L.  719,  HAUPTON  v.  PHIPFS. 

87I.  1  (X,  567).     Bight  of  creditor  to  debtor's  indemnltr. 

Approved  in  Westbrook  v.  Belton  National  Bank,  ST  Tex.  249,  TT 
8.  W.  943,  creditor  cannot  take  advantage  of  indemnity  given  to  aarely 
bj  a  atraiiger  to  the  debt. 

8rl.  e  (Z,  568).    Bighta  of  atuatr. 

Approved  in  Tsjlor  v.  8kile0,  113  Tenn.  296,  81  8.  W.  ISOO,  partj 
primarily  bound  to  pftjr  debt  muit  devote   hia  entire  eatata  to   aava 

108  IT.  8.  269-277,  27  L.  719,  BOtTNSTBEE  v.  SMITH. 

S7I.  2   (X,  S6S).    Oambling  eontracta. 

Approved  ia  Da  Hary  *.  Burtenahaw,  191  Mich.  333,  01  N.  W.  650, 
la  action  by  grain  broker  against  estate,  where  jury  found  contract  waa 
not  a  gambling  one,  verdict  will  not  be  disturbed. 

108  V.  8.  282-287,  27  L.  728,  LBWI8  v.  CITY  OP  8HREVEP0BT. 

Syl.  8   (X,  570).     Batification  of  void  act 

Approved  in  Pennsylvania  Co.  v.  Cole,  132  Fed.  679,  holding  void  con- 
tract made  by  city  council  for  construction  of  sewer  eaunot  be  ratified. 

108  U.  B.  288-291,  27  L.  726,  PABLOW  v.  KELLY. 

Byl.  2   (X,  E70).    Contributory  negligence. 

Approved  in  MeCord  v.  Atlantic  etc.  B.  B.  Co.,  134  N.  C.  S7,  45  S. 
E.  1033,  holding  fact  that  paaseoger  has  hia  arm  extended  beyond 
window  does  not  bar  recovery. 

108  V.  a.  292-305,  27  L.  732,  ENSMINGEB  v.  POWEBS. 

SyL  2   (X,  671).     Writ  of  review. 

Approved  in  In  re  Holmes,  142  Ped.  304,  time  within  which  petitioB 
for  ravi^on  in  matter  of  law  under  bankrnptcy  act  may  be  preaent«d 
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iB  limited  by  time  for  &ppe&l;  Euley  t.  Folejr,  54  W,  Ta,  495,  46  8.  B. 
346,  time  to  appeal  ruM  from  data  of  bond;  Bulef  t.  Foley,  S4  W.  Ta. 
494,  46  a.  E.  349,  time  of  pendency  of  appeal  ie  excluded  irheu  thera 
has  been  no  decision  and  writ  of  revieir  is  asked  for. 

8yl.  4  (X,  571).    Writ  of  reviaw  pending  appeal. 

Approved  in  First  Nat.  Bank  v.  State  Nat.  Bank,  131  Fed.  431,  85 
C.  C.  A.  414,  after  appeal  from  district  conit  baa  been  perfected  said 
court  loees  jurisdiction. 

FIFTH 

SyL  S  (X,  573).    Lawful  buaineas  may  be  nntoaneo. 

Approved  in  Mnnde  Pulp  Co.  v.  Uartin,  164  Ind.  95,  72  N.  E.  883, 
where  nuisance  can  be  abated,  meamre  of  damages  is  loss  of  rental 
value  occasioned  by  its  continuance;  Mordhurst  v.  Ft.  Wayne  etc.  Trao-  ■ 
tion  Co.,  163  Ind.  281,  106  Am.  St.  Rep.  2£2,  71  N.  E.  048,  86  L.  B. 
A.  105,  railroad  company  liable  for  any  damage  to  abutting  owner  caused 
by  operation  of  its  trains;  Terminal  Co.  *.  Tellyett,  114  Tenn.  395,  85 
8.  D.  8S7,  authority  to  locate  railroad  yards  did  not  authorise  company 
to  impair  use  of  adjoining-  propertj;  Missouri  etc.  By.  Co.  v.  Mott,  98 
Tei.  B8,  81  S.  W.  288,  under  statute  giving  railroad  company  right  of 
way,  it  had  no  authority  to  erect  cattle-pens  thereon;  Uissouri  etc.  By 
Co.  V.  Anderson,  38  Tex.  Civ.  132,  81  B.  W.  788,  fact  that  bosiness  of 
maintaining  switchyard  is  lawful  does  not  give  railroad  company  right 
to  do  BO  if  it  constitutes  a  nuisance;  Townsend  v.  Norfolk  By.  ft  L.  Co., 
105  Va.  46,  48,  4  L.  B.  A.  (N.  8.)  87,  52  8.  E.  B77,  978,  authority  given 
electric  tight  company  by  statute  does  not  authorise  it  to  so  use  its 
lailroad  as  to  constitute  a  nuisance. 

SyL   6    {X,   675).     Authority   to   commit  nuisance. 

Approved  in  Anable  v.  Board  of  Commrs.,  34  Ind.  App.  79,  107  Am. 
St.  Bep.  1T3,  71  N.  E.  274,  authority  to  erect  peat  house  must  be  •ex- 
ercised with  regard  to  rights  of  private  lan^  owner;  Oosset  v.  Southern 
By.  Co.,  115  Teon.  384,  89  8.  W.  739,  legislatiTe  authority  does  not  effect 
«laim  of  private  citizen  for  nuisance  not  experienced  by  public;  Mis- 
souri etc.  By.  Co.  v.  Anderson,  36  Tex,  Civ,  131,  81  8.  W.  787,  authority 
to  maintain  railroad  yards  did  not  give  companj  right  to  disregard 
rights  of  others;  Townsend  v.  Norfolk  By.  ft  L.  Co.,  105  Va.  33,  4  L. 
E.  A.  (N.  8.)  87,  52,  8.  E.  974,  holding  authority  granted  electric 
company  did  not  give  it  right  to  maintain  nuisance. 

SyL  7  (X,  575).     Nuisance  sfFecting  personal  discomfort. 

Approved  in  United  States  v.  Luce,  141  Fed.  418,  injunction  granted 
where  oauseating  odors  from  flsh  factory  made  quarantine  station  un- 
healthy; United  States  v.  Luce,  141  Fed.  408,  existence  of  Ash  tactoriel 
caoaing  nauseating  odors  constitute  a  nuisaneo. 
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In  posawrion  BfUr  term  nntil  •ippTEusement  of  bnildin^  wu  made,  lu 
WM  entitled  to  rant  from  his  subtsnanta  up  to  tame  time. 

108  TJ.  8.  379-388,  87  L.  760,  BOESE  v.  KINO. 

8jl.  1   (X,  G78}.     Auignment  aDder  bankruptejr  act. 

Approved  in  Doiraer  t.  Porter,  110  Kj.  tZI,  IS  S.  W.  136,  itat« 
eonrta  maj  enforce  state  atatnte  regnlatiiig  what  property  aliaU  veat 
tn  aaaignee  nnder  deed  of  aaaignment. 

87I.  2  (X,  S76).    Bankruptcy— Suapenaion  of  atata  lam. 

Approvea  in  Gmnafeld  Bros.  t.  Brownell,  12  N.  M.  199,  76  Pae.  311, 
aet  1889,  preventing  prefereneea  bj  insolvent  debtora,  not  auspended  by 
bankruptcy  act 

lOS  IT.  8.  389-400,  27  L.  769,  WABBEN  t.  EINQ. 

B7I.  1  (X,  57B).    Bighta  of  preferred  atoekholdera. 

Approved  in  ^ukett  r.  Northern  Pae.  Ity.  Co.,  140  Fed.  717,  righta 
of  preferred  atoekholder  moat  be  determined  by  inteodnenta  of  ateek 
certificate. 

108  V.  8.  401.417,  27  L.  764,  DETOE  MFQ.  CO.,  PETITIONEB. 

8yL  2  (X,  580).    Boundary  between  atatea. 

Approved  in  LoulaiaDa  t.  Miaaiadppi,  202  V.  8.  60,  50  L.  B3I,  26  Sop. 
Ct.  408,  holding  boundary  between  atatea  aeparated  by  navigable  water 
is  middle  thereof, 

108  V.  B.  422.436,  27  L.  775,  HAWKINS  v.  BLAKE. 

(X,  581.)  Miseellaneona.  Cited  in  Anthea  t.  8hroeder,  68  Neb.  376, 
M  N.  W.  613,  holding  where  debtor  baa  aeveral  funda,  all  of  which  can 
be  reached  by  one  creditor,  equity  will  require  him  to  take  payment  out 
of  funda  he  can  reach  ezeluaively. 

108  V.  S.  436-4S1,  27  L.  780,  CLABK  v.  BABNABD. 

8yl.  1  (X,  681).    State  as  par^  to  action. 

Approved  in  Oonter  v.  Atlantic  etc.  B.  B.  Co.,  20O  V.  S.  284,  SO  L. 
484,  26  Sup.  Ct.  252,  holding  atate  by  voluntarily  appearing  in  action 
waives  right  that  It  cannot  be  sued  without  its  consent;  Bailroad  Tax 
Cases,  186  Fed.  237,  where  there  is  a  fund  in  court  to  which  atate 
claims  title,  it  may  make  itaelf  a  party  to  the  action. 

8yL  8  (X,  581).    Bomeatioatlon  of  foreign  eorpoiatios. 

Approved  in  Bnasell  T.  St.  Louis  etc.  By.  Co.,  71  Ark.  454,  457,  75 
8.  W.  727,  728,  foreign  railroad  complying  with  Acta  18SS,  p.  43,  may 
exercise  power  of  eminent  domain. 

8yl.  7  (X,  5SS).    Beeovery  cm  penal  bond. 

Approved  in  Dteekerhoff  v.  United  States,  136  Fed.  547,  69  C.  C.  A. 
tS6,  nnder  bpnd  given  nnder  g  28QS,  Bev.  St.,  government  must  prova 
amount  af  damagea. 


108  U.  S.  462-522  HotM  m  V.  B.  Baporta.  IISO 

Bjl  8  <X,  682).    Amoniit  of  dunagaa. 

Approved  in  United  Statea  t.  Dieckerboff,  202  TT.  B.  312,  50  L.  1045, 
88  Sup.  Ct.  OOi,  holding  double  the  value  ot  packaga  ordered  retoraed 
bj  eolleetoT  it  meaanre  of  reeoveTy. 

r.  CAPE  ANN  ISINQ  GLASS 

BjL  1  <X,  S88).    Public  naa  of  Uventiciii. 

Approved  in  Bradle;r  v.  Eeelea,  138  Fed.  911,  B15,  where  deriee  baa 
been  in  publie  naa  for  more  than  two  jwra  prior  to  filing  petition  for 
patent,  p&tent  ia  void. 

Diatingnighed  in  Brjce  Broa.  Co.  t.  Seneca  Qlaa  Co.,  140  Fed.  173, 
where  articls  produced  ii  perfect  and  maehina  it  not,  aale  of  prodnet 
doei  not  render  nae  of  machine  a  pnblic  naa. 

108  U.   B.  466-477,   27  h.  780,  DOWNTON  t.   TEAOEB  MILLINO 
CO. 
87L  1   (Z,  583).    Printed  publication  defeating  p&tenL 
Approved  in  Crown  Cork  etc.  Co.  v.  Standard  Stopper  Co.,  136  Fed. 
804,  60  C.  C.  A.  510,  prior  pablication  will  not  negatiTe  novelty  of 
invention  nnleaa  it  deaeribea  a  complete  invention  or  contains  aneh  a  dia- 
eloaura  that  any  omiawon  would  ordioarilj  be  anpplied  bjr  one  skilled 
In  the  art 

108  V.  6.  477-490,  27  L.  795,  OEOSS  v.  TTNITED  STAGES  MOET- 
QAOB  CO. 

SyL  1  (X,  583).    Examination  of  state  court's  opinion. 

Approved  in  Canon  v.  Three  Stat«i  L.  Co.,  14S  Fed.  894,  oa  error 
to  state  court  the  opinion  nuy  be  examined  to  aacertsin  what  waa 
deddsd. 


Syl.  1  (X,  584).     Insurable  Ii 

Approved  in   Mechanics'    Nat    Bank  t,   Comlns,    72    N.    H.    16,    101 

Am.  Bt.  Bep.  650,  56  AtL  103,  partner  has  insurable  interest  in  life  of 

108  V.  8.  614-522,  87  L.  808,  VANCE  v.  VANCE. 

Syl.  1  (Z,  680).    Becording  documents  in  certain  time. 

Approved  in  Knights  of  Maccabees  of  the  World  v.  mtseh,  60  Neb. 
875,  S5  N.  W.  027,  statutes  requiring  documents  to  be  recorded  at 
making  priori^  depend  on  order  of  recording  are  valid. 

Byl.  8   (Z,  586).    Limitation  of  actions— Infants. 
Approved    in    Sehauble    v.  Schuls,  137  Fed.  306,  69  C.  C.  A.  5S1, 
Bunors  Brg  aot  excepted  from  Bev.  Codes  N.  O.  1899,  g  SlOla,  relatisK 
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lim  NotM  on  n.  8.  BeportB.  108  U.  B.  S26-55S 

to  itatate  of  limitBtionB;  Bo;le  t.  Bojlo,  126  Iowa,  168,  101  N.  W. 
748,  Iowa  Cods,  §  8349,  proriding  tbmt  elaims  ag&inst  Mtatei  muai  be 
flkd  in  twelvB  months  ftfter  first  pubUeation  at  adminiatratar '■  Kp- 
pointmoDt,  applies  to  infant  creditors. 

S^L  8  (X,  586).     General  operation  at  atntute  of  Umitatioiu. 

Approved  is  Sehauble  v.  Seliulz,  137  Fed.  392,  69  C.  C.  A.  5S1,  when 
person  is  given  opportniut;  to  be  heard,  he  ia  not  denied  dae  process 
of  law  although  statute  considers  past  acts;  Lamb  t.  Powder  Biv. 
ete.  Co.,  132  Fed.  439,  442,  65  C.  C.  A.  570,  67  L.  B.  A.  553,  statute 
maf  subject  existing  rights  to  limitation  where  none  existed  before 
but  reasonable  time  must  be  given  for  the  exercise  of  right  of  action; 
Pietscb  V.  Milbrath,  123  Wis.  670,  102  N.  W.  346,  unless  statute  of 
limitations  I7  exception  saves  rights,  it  applies  to  all  persons.  See  111 
Am.  Bt  Bep.  4S9,  note. 

(X,  586.)  ICsceUaneona.  Cited  in  dissenting  opinion  in  Ayres  v. 
Cone,  188  Fed.  786,  majoritj'  bolding  creditors  of  bankrapt  nbo  de- 
ure  to  contest  allowance  of  claim  to  other  creditor  must  file  objections 
in  their  own  behalf. 

108  U.  8.  526^41,  ST  L.  812,  BUaQI.E8  t.  ILLIN0I8. 

Bfl  4  (Z,  SS8).     Constrnction  of  charter. 

Approved  In  Eonghtou  *.  PaTne,  194  V.  B.  100,  48  L.  891,  24  Sap. 
Ct.  590,  holding  in  construing  clasaification  of  certain  printed  matter, 
plain  language  of  statute  prevailed  over  prorions  classification;  Bari- 
tan  Biv.  B.  B.  Co.  v.  Middlesex  etc.  Co.,  70  N.  J.  U  744,  58  Atl.  336, 
where  statute  of  state  violates  eonstitntion,  eonstitnlion  ia  followed. 

87I.  2  (X,  587).    Begulating  charges  of  carriers. 

Approved  in  Chicago  v.  Cicero,  210  HI.  298,  71  N.  E.  359,  statute* 
regulating  charges  of  public  service  corporations  aro  valid. 

106  v.  a  543-552,  27  L.  820,  HAWLET  v.  FAIBBANKS. 

87I.  3  (Z,  589).    Taxation  by  muDicipalitf. 

Approved  in  Boss  v.  MeEie,  145  Fed.  590,  autboritj-  given  town  to 
contract  debt  carries  with  it  aatbority  to  tax  for  the  pajmeot  of  foeh 
debt.    See  105  Am.  St.  Bep.  216,  noU. 

87I.  4  (X,  S90),    Injunction  against  municipal  offlcen. 

Approved  in  Feel;  v.  Brjran,  65  W.  Ya.  593,  47  B.  E.  811,  anj  writing 
charging  a  debt  on  property,  though  not  a  formal  morigaga,  is  an 
equitable  mortgage.    See  lOS  Am.  St.  Bep.  217,  note. 

108  U.  8.  553-656,  27  L.  819,  MBATH  v.  PHILLEPB  COUNTY. 

S7I.  1  (Z,  690).    Indebtedness  of  county. 

Approved  in  Folsom  v.  Oreeowood  Co.,  130  Fed.  734,  holding  town- 
abip  fubacribing  for  railroad  bonds  liable  therefor  and  not  the  county. 


sdbvCoOgIc 


lOS  V.  B.  656-560,  27  L.  SlI,  EX  PABTE  TOM  TOHO. 

SjL  8  (Z,  691).    Ibtnn  of  habna  eorpu  procaodingt, 

Approvod  in  In  re  Jeeett,  69  "Kxn.  S38,  77  Pu.  S70,  ona  htU  mider 
&n  Older  m&de  without  jnmdietion,  as  foi  contempt,  nuijr  niea  qoas- 
tion  ki  to  jurlBdiction  on  hsbeas  Mrpn*;  diBwating  opinion  in  Boih 
T.  BneUej,  100  Ue.  S38,  61  AtL  781,  70  L.  B.  A.  464,  aajaritj  hold- 
ing jndge  who  ismed  wkirsnt,  anestiiig  officer  and  complaining  iiltnif 
not  liable  for  falie  impriaoDment  for  proceeding  tindar  void  statnt*. 

^L  2  (Z,  590).    Civil  and  criniinal  proceedings  distingnidied. 

Approved  in  Ex  parte  CaldweD,  138  Fed.  488,  habeaa  eocpoi  ma^ 
be  iamed  ont  of  a  federal  court  to  inqniM  into  the  eansB  of  a  commit- 
ment nuder  a  civil  aa  well  aa  a  criminal  proecaa;  Ex  parte  White,  S 
CaL  App.  7S8,  84  ^c  843,  holding  habeaa  eorpua  ii  a  civil  proceed- 
ing; Bute  V.  Saperioi  Coort,  32  Waah.  146,  147,  78  Pac  1041,  on  ap- 
peal from  judgment  denjing  habeaa  eoTpna  an  appeal  bond  la  reqniied, 
being  a  civil  proceeding;  State  v.  Chittenden,  127  Wi*.  492,  107  N.  W. 
507,  holding  tbat  writ  of  habeaa  eorpna  ia  original  writ;  dissenting 
opinion  in  United  States  t.  Jn  Toj,  198  U.  B.  272,  49  L.  1048,  85  Bnp. 
Ct.  644,  majoritr  holding  oaa  seeking  entrance  into  this  country  ia  not 
denied  dne  process  of  law,  beeaoae  decision  on  right  to  enter  la  nndend 
bj  executive  otBcer, 

108  U.  a.  566-567,  27  L.  812,  EX  PASTE  BALTIMOBE  ETC.  B.  H. 

SjrL  S  (Z,  592).    Mandamn  not  writ  of  error. 

See  98  Am.  St.  Bep.  898,  aotei. 
i06  n.  S.  567,  568,  27  L.  824,  BCABBOBOUGH  t.  PABOOUD. 

BjL  1  (Z,  598).    Writ  of  error. 

Approved  in  Bntan  v.  JohnKin,  130  B%d.  110,  64  C.  C.  A.  443,  drenit 
court  of  appeals  baa  w>  jurisdiction  to  nrinr  »  jodgment  six  sMUtta 
after  antif . 


OIX  UNITED  STATES. 


109  V.  8.  8-62,  27  L.  835,  CIVIL  EIGHTS  CASES. 

8jX  2  (Z,  S9S).     Faurteenth  ftmeDdment— Ciril  righta. 

Approved  in  United  States  v.  Swtt,  14S  Fed.  433,  holding  rdd  Comp. 
St.  1901,  p.  8210,  making  it  eriminal  for  interstate  earner  to  disciim- 
inate  against  serraDts  because  of  affiliation  with  onions;  Kentuckr 
T.  Powers,  139  Fed.  497,  npholding  remoral  under  Bev.  St.,  §  041,  at 
CTiminal  prosecotion  where  defendant  discriminated  in  selection  of 
jnrois  and  by  state  deeiaions  socb  rulings  of  trial  eoort  are  not  reriew- 
«b1e;  United  States  t.  Moore,  129  Fed.  035,  denying  federal  jurisdic- 
tion to  punish  conspiracy  to  intimidate  citizen  to  prevent  Mm  from  or- 
ganizing mincTB'  union  in  State,  in  fortherance  of  which  defendants 
assanlted  such  citisen. 

SjL  8  (Z,  5flS).    CiTil  rigbte— Impairment  by  individaats. 

Approved  in  Barney  t.  New  York,  198  U.  B.  438,  439,  48  L.  740,  M 
8np.  Ct.  502,  denying  federal  jnriadiction  on  averment  in  bill  to  re- 
•tiain  railroad  tunnel  nnder  cil7  street  that  by  its  construction  com- 
plainant, aa  abutting  owner,  is  deprived  of  property  nithout  due  pio- 
caas,  wliere  bill  proceeds  on  theory  tliat  state  law  prohibits  tunneL 

SyL  4  (X,  596).    Thirteenth  amendment— Civil  rights. 

Approved  in  Clyatt  v.  United  States,  1B7  V.  B.  216,  49  L.  T29, 
is  Sup.  Ct.  429,  upholding  Bev.  St.  §§  1990,  5526,  prohibiting  peonage; 
Ex  parte  Biggins,  134  Fed.  406,  408,  upholding  iudictmeat  for  con- 
spiracy, by  lynching  negro  accused  of  crime,  to  prevent  him,  because 
be  was  a  negro,  from  having  trial  according  to  law. 

SyL  S   (X,  590).     Civil  righta — Befuaal  of  accommodations. 

Distinguished  In  Ex  parte  Biggine,  134  Fed.  415,  persons  taking 
negro  from  custody  of  sheriff  and  lynching  him  to  prevent  hia  trial 
according  to  law,  deprive  him  of  equal  civil  righta  under  thirteenth 
amendment. 

109  U.  S,  63-64,  27  L.  860,  POINDBXTEB  v.  GBEENHOW. 

(X,  597.)  Miscellaneous.  Cited  in  State  v.  Mortenaen,  69  Neb.  385, 
95  N.  W.  834,  state  cannot  be  aued  without  consent.  See  lOS  Am. 
St.  Rep.  832,  note. 

109  U.  S.  65-74,  27  L.  837,  UNITED  STATES  v.  QALB, 

Syl.  S  (X,  597).     Plea  waives  illegal  grand  jury. 

Approved  in  Bodrignez  v.  United  States,  193  U.  S.  164,  49  L.  997, 
Sfi  Sup,  Ct.  617,  query  whether  ob,)ection  to  mode  of  selection  of 
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grand  jurorg  can  ba  tftken  by  motion  in  arrent;  Queenan  t.  Terri- 
tory, n  Okl.  271,  71  Pae.  221,  61  L.  B.  A.  3S4,  known  ground  of 
diaqnaliflcation  to  jnror  before  or  during  prosrew  of  trial  is  waived 
bf  failiDg  to  raise  objection  till  after  verdict;  Yoaoger  v.  Hebn, 
12  Wyo.  £98,  lOB  Am.  St.  Bep.  Wl,  7S  Pac  446,  regularitj  of  method 
of  drawing  and  BumnioaiDg  ^utj  cannot  be  quOBtioned  on  habafts 
eorpns. 

DietiDgnisbed  in  State  t.  Edwards,  68  8.  C.  322,  47  8.  E.  397. 
defendant  pleading  to  indictment  does  not  waive  right  to  raise  qaee- 
tion,  on  motion  in  arrest,  that  indictment  tonnd  by  grand  jarj  ille- 
gally drawn. 

87L  3  (X,  S97).    Objeetiona  to  qoalifieatioDB  of  grand  jurors. 

Approved  in  In  re  Kforan,  144  Fed.  SOE,  denying  habeoa  corpn» 
where  petitioner  convicted  on  indictment  brought  by  grand  jnry 
composed  of  dieqnalifled  personsj  New  Jersey  v.  Corrigan,  139  Fed. 
764,  denying  right  of  removal  of  criminal  case  where  defendant 
indicted  after  impanelment  of  grand  jnry  which  contained  disqaaV 
iDsd  persona;  State  v.  Taylor,  57  W.  Ta.  232,  50  S.  E.  24S,  coort  has 
discretion  to  allow  plea  in  bar  to  be  withdrawn  and  dilatory  plea 
entered;  State  v.  Fine,  S6  W.  Va.  4,  48  S.  E.  207,  plea  in  bar  is  too 
late  when  tendered  after  demurrer  and  plea  of  not  guilty. 

109  n.  8.  75-84,  27  L.  862,  OLIVEB  v.  BtTHFOBD  CHEHICAl. 


Sj'l.  1  (X,  598).    Orant  of  exclusive  use  of  patented  artlela. 

Approved  in  Bowers  v.  Lake  Superior  Contr.  etc.  Co.,  148  Fed. 
986,  determining  sufficiency  of  evidence  to  show  that  license  author- 
idng  use  of  patented  invention  was  changed  to  permit  its  aasign- 
ment;  Hartman  v.  Park  ft  Sons  Co.,  145  Fed.  368,  npholding  eon- 
tracts  by  maker  of  proprietary  medicine  binding  wholesalers  to  sell 
only  at  designated  price  and  to  retailers  designated  by  him  and 
between  him,  and  retailers  to  sell  only  at  certain  price  in  consideration 
of  being  designated;  Cortelyoo  v.  Chas.  Enen  Johnson  ft  Co.,  13S 
Fed.  117,  owner  of  patent  for  rotary  neostyle  may  sell  maehines  nn- 
der  license  reatriction  that  they  shall  be  used  only  with  paper  and 
ink  made  by  licensor;  Shepherd  v.  Deitach,  138  Fed.  84,  licensee, 
□ndei  license  to  manufacture  and  vend  patented  article,  reserving 
right  to  license  another  and  binding  patentee  to  prosecute  infringera, 
is  not  necesaary  party  complainant  to  auit  for  infringement. 

Syl.   2   (X,   S99).     Patente — Lieenae   not   transferable. 

Approved  in  In  re  UcBride,  132  Fed.  288,  where  contract  between 
author  and  publisher  providee  that  it  shall  not  be  transferred  witboDt 
author's  consent,  and  on  violation  of  proviaioni  copyrights  ahall 
revert  to  author,  copyrights  cannot  be  sold  by  publisher's  bankruptcy 
trustes. 


IISS  NotM  on  U.  B.  Beporta.  109  U.  8.  81-168 

109  IT.  S.  84-90,  27  L.  865,  POBTEB  v.  LAZEAB. 

Syl.  1   {X,  599).     Bankruptcr— Dower  right. 

Approved  in  In  re  HeEenzie,  142  Fed.  386,  388,  affirming  132  Fed. 
989,  Bankr.  Act  1898,  g  6,  doei  uat  confer  dower  right,  but  DiftkM 
right  of  bknkmpt'a  widow  to  dower  dependent  on  locftl  law. 

109  V.  e.  99-103,  27  L.  870,  EINO  v.  GALLUN. 

SjL  2  (X,  600).    Patentable  noreltr — Jodieial  notiea. 

Approved  in  Baker  t.  Duncombe  iitg.  Co.,  146  Fed.  748,  Baker 
patents  No.  7E6,812  and  No.  736,346,  for  proceM  of  treating  coffee, 
ara  void  in  view  of  prior  art. 

109  U.  8.  104-106,  27  L.  872,  OBEEN  COUNTY  v.  COBMESS. 

Bj\.  8   (X,  601).     UnnicipELl  aid — Consolidated  railroad. 

Approved  in  Qamble  v.  Bural  etc.  School  Diet.,  146  Fed.  117,  where 
at  time  of  amendment  of  18SS  to  Iowa  Code,  {  2114,  providing  that 
holder  of  negotiable  paper  procDred  by  frand  could  only  recover 
amount  paid  therefor,  achool  bond  sold  by  innocent  holder  for  leaa 
than  par  to  one  who  knew  of  fraudulent  character,  itatute  did  not 
affeet  holder. 

109  V.  8.  132-138,  27  L.  883,  NEWUAN  v.  ABTHUB. 

8yL  1  (Z,  606).    Tariff — Commereia)  naage  of  worda. 

Approved  in  WaddeU  t.  United  Statea.  13S  Fed.  212,  articles  of 
hone  atone  used  in  poliihiug  marble  and  lithographic  etonee  are  not 
free  of  duty  aa  "honea"  nnder  Tariff  Act  1897,  par,  574,  §  2,  Free 
List:  United  SUtei  v.  Banram,  131  Fed.  S35,  65  C.  C,  A.  557,  con- 
struing expression  "testing  by  polariscope"  as  used  in  Tariff  Act 
1897,  par.  209,  scbed.  E,  g  !■ 

108  U.  8.  143-146,  27  L.  885,  UNITED  STATES  t.  PISHEE, 
8yl.  S   (X,   607).     Stato tea— Legislative   intent. 

Approved  in  Farahall  v.  United  States,  147  Fed.  436,  railway  postal 
clerk  eanuot  recover  on  implied  contract  for  expenses  of  bed  and 
board  while  on  regular  run  in  addition  to  flxed  salary. 

109  U.  a  150-168,  87  L  888,  HOVBT  v.  McDONALD. 

Syl.  1  (X,  608).    Appeal — Decree  confirming  andltor's  report 
Approved  in  Bennett  v.  Thome,  36  Wash.  EB2,  78  Pac.  939,  68 
L.  B.  A.  113,  in  proceedings  by  receiver  to  assess  stockholders,  decree 
fixing  amount  of  bank's  debts  and  determining  creditor's  right  to 
asaessment  ia  final  and  appealable. 

Distinguished  in  Hetnze  v.  Butte  etc.  Min.  Co.,  139  Fed.  338,  64 
C.  C.  A.  15,  neithqr  order  approving  monthly  reports  of  receiver  nor 
one  directing  him  to  pay  expenses,  made  befora  final  account,  ia  final 
appealable  order. 
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Sjl.  1  (X,  60S).     Appeal  as  star. 

Apprav«d  in  Pint  Nat,  Bank  v.  8tat«  Nat.  Bank,  131  F«d.  431, 
65  C.  C.  A.  414,  where  appeal  perfected  nnder  Bankr.  Act,  §  25», 
from  judgment  &Uowmg  or  rejecting  debt,  district  conit  eannot  en- 
tertain motion  for  rehearing  pending  appeal. 

87I.  3  (Z,  609).    AmeDdment  after  appeal. 

Approved  in  Soothem  Pae.  Co.  t.  Westsm  Fae.  B7.  Co.,  144  Fed. 
204,  applj^ing  role  where  injanctioa  pendente  lite  graBted;  State  ▼. 
Superior  Court,  89  Wash.  121,  80  Pac  1110,  109  Am.  St.  Eep.  863, 
1  L.  B..A.  (N.  a.)  S54,  arguendo. 

87I.  7  (X,  609).    Appeal  from  injanetion  order  aa  itay. 

Approved  in.  Elliott  ▼.  Knzek,  2  Alaska,  591,  where  judgment  at 
diamiBBal  entered  after  trial  on  merits  and  preliminary  injoDctioD 
dissolved,  appeal  and  snperaedeas  bond  da  not  abate  enit  on  injnne- 
tioD  bond;  State  v.  Dearing,  180  Mo.  66,  67,  7ft  S.  W.  458,  wher« 
circuit  conrt,  on  merita,  dissolved  injunction  and  dismiBsed  bill,  it 
could  continue  injunction  in  force  pending  appeal;  State  v.  Saperioi 
Court,  39  Wash.  117,  118,  109  Am.  St.  Bep.  862,  80  Pae.  1109,  1 
L.  B.  A.  (N.  S.)  554,  pending  appeal  from  injanetion  restraining 
eontinnanee  of  shooting-gallerf,  defendant  not  entitled  to  anperBedeaa 
pending  appeaL 

109  V.  a.  162-168,  27  L.  892,  LOUIS  ▼.  BBOWN  TOWNSHIP. 

S7I.  4  (X,  610).    Beeree  eoncludea  eodefendants. 

Approved  in  Georgia  B.  B.  Co.  v.  Wright,  124  Oa.  603,  53  S.  E. 
354,  where  on  judgment  for  plaintiff  codefendant  refused  to  join  in 
appeal,  and  judgment  was  reversed,  co defendant  estopped  in  suit 
against  other  defendant  as  to  all  matters  which  might  have  been 
raised  in  first  suit;  Sioaz  City  v.  Chicago  etc.  By.  Co.,  129  Iowa, 
702,  106  N.  W.  186,  arguendo. 

109  O.  S.  174-176,  27  L.  894,  BX  PASTE  PENNSYLVANIA. 
Syl.  2  (X,  612).    Prohibition  does  not  correct  error. 
See  111  Am.  St.  Bep.  956,  note. 

109  V.  8.  180-185,  27  L.  898,  WINTHEOP  OON  CO.  T.  MEEKER. 

Syl.  1  (X,  612).    Final  appealable  decree. 

Approved  in  Clement  v.  Ireland,  138  N.  C.  139,  50  S.  E.  571,  decree 
confirming  foreclosure  sale  is  final,  though  subsequent  pleadings, 
whereby  defendant  sought  to  charge  plaintiff  with  rents  of  land, 
allowed  to  be  filed;  Karquam  v.  Boss,  47  Or.  380,  76  Pae.  700,  decree 
as  prayed  for  on  bill  to  redeem  from  foreelosure  of  trast  deed  to 
flnal  and  appealable,  though  it  provided  tai  accounting  of  rants. 


I1S7  Notea  on  U.  S.  Beporta.  109  U.  8.  18e-29S 

103  V.  a   189-194,  27  Ii.  SOI,  SNTDEB  v.  UA.RK3. 

Byh  1  (X,  614).     Bemedf  for  recovery  of  illegal  isvenne  tazea. 

Approved  in  ChriHtie  Bt.  Com.  Co.  v.  United  Gtatee,  129  Fed.  SOS, 
remedy  proTided  hy  Ber.  St.,  g  32ZQ,  by  appeal  to  internal  revenue 
commiaBioner,  is  ezelasive. 

109  n.  a  194-200,  E7  L.  903,  CBAGIN  t.  LOVELL. 

SjL  1  (X,  614).    Bill  to  Bet  aeide  default— Knowledge. 

Approved  in  Flsnnigan  v.  ChapmaD  etc.  Co.,  144  Fed.  374,  wDero 
eomplainant  pnrchasad  land  sold  for  taxes  several  years  after  decree 
■ionfirnuDg  tax  sale,  bill  to  cancel  luch  decree  filed  six  yeare  after 
decree  not  averring  he  did  not  kooir  of  matter  alleged  in  bill  in  tims 
to  assort  aame  in  confirmation  proceedings,  is  defective. 

109  V.  a  206-21:,  27  L.  MT,  BOOTH  v.  TIEBNAN. 

ByL  1  (X,  615).    Coneluaiveneaa  of  findings. 

Approved  in  Streeter  ▼.  Sanitary  Dist  of  Cbicsgo,  133  Fed.  126, 
64  C,  C.  A.  190,  following  rule. 


(X,  616.)  MUcellaDeous.  Cited  in  Bidge  v.  Manker,  132  Fed.  601, 
67  C.  C.  A.  696,  as  to  right  of  appellate  court  to  consider  matters 
outside  record  occuriing  ainee  deerM  to  prevent  misearmge  of  justice. 

109  n.  8.  229,  230,  27  Ii.  914.  ENOX  COUNTY  COUBT  v.  UNITED- 
STATEa 
(X,  616.)  Uiscellaneona.  Cited  in  Bose  v.  McKie,  145  Fed.  590,. 
it  is  DO  defense  to  mandamus  to  compel  town  officers  to  performj 
statutory  duties  toward  payment  of  judgment  against  town  that 
such  duties  do  not  inelnde  all  acta  requisite  to  full  latisfaction  of 
judgment. 

109  n.  S.  238-243,  27  L.  920,  ABKSON  v.  UUBPHT. 

SyL  3  (,X,  619).    Bemedy  for  recovery  of  illegal  taxes  exelusiva^ 

Distinguished   in   Walker  v.   Globe   Newspaper   Co.,   140   Fed.   SIO, 

right  to  sne  at  law  for  damages  for  infringement  of  copyright  not 

impliedly  taken  away  by  remedies  ^ven  by  £ev.  St.,  gg  496S,  4970. 

109  U.  a  244-2E8,  27  L.  932,  L0UI8VILLB  ETC.  B.  B.  CO.  t.  PAUIBS. 

Syl.  3  (X,  621),    Pacts  admitted  by  demurrer. 

Sea  97  Am.  St.  Sep.  B33,  note. 

Syl.  4  (X,  621).    Tax  ezemptiona  of  old  railroad. 

Approved  in  Lake  Dnimmond  Canal  etc,  Co.  v.  Commonwealth, 
103  Ta.  9S5,  49  a  K  512,  corporation  created  under  Code,  |  1234, 
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U»  V.  a  £58-285  NotM  on  V.  8.  Beport&  1198 

on   parehase   of   prop«rtj   of  otker   eorpontion   «n   foreeloaorg   nl^ 
ennnot  claim  tax  immanitj  granted  to  originnl  eorporation. 

Sjh  9   (X,  022).    Binding  effect  of  rtate  deeiaioiu. 

Apphtved  in  Colutubia  Are.  Bar.  Fond  etc.  Co.  v.  Damon,  130  Fed, 
100,  state  decision  adjudging  void  contract  of  city  for  pajmeot  of 
hydrant  rentals  not  binding  on  federal  eonrta, 

109  V.  B.  258-aOT,  27  L.  ft27,  UNITED  STATES  t.  WAIiEE& 
Bjh  3  (X,  023).  Action  bj  adiniiiiitrator  da  bonis  noiL 
Approved  in  Morrow  v.  E^delity  etc.  Co.,  100  Md.  203,  108  Am. 
St.  Bep.  tlO,  99  At).  T30,  administrator  do  bonis  non  cannot  sna 
surety  on  bond  of  deceased  administrator  who  preceded  him  for 
devastavit  committed  by  him;  IfeCreery  v.  Western  Carolina  Bank, 
55  W,  Va.  070,  47  S.  E.  8S3,  csrtifleatas  of  bank  stock  in  name  of  A 
taken  up  by  bank  and  reissned  in  name  of  his  execntor,  and  by 
latter  pledged  in  dne  course  of  administration,  cannot  be  recovered 
from  bank  by  administrator  da  bonis  non.  See  108  Am.  St.  BepL 
421,  429,  note. 

Diitingnished  in  Conway  ▼.  Carter,  11  N.  M.  432,  433,  08  Pae.  943, 
944,  where  allegations  in  suit  against  sureties  of  deceased  administrator 
to  recover  proceeds  of  iasnrance  policy  collected  by  administrator  ar« 
admitted,  court  may  reader  judgment  on  pleadings. 

IDS  n.  8.  278-289,  27  L.  B32,  OBACE  v.  AMERICAN  CBNTBAL  INS. 

i         «>■ 

'■     8yl.  B  (X,  025).    Contracts — Construction  of  ambignous  words. 

Approved  in  dissenting  opinion  in  Ward  v.  Foley,  141  Fed.  308, 
majority  construing  contract  to  sell  all  interest  in  320  acres  of  land 
at  (14  per  acre  as  providing  for  sale  at  rate  of  $14  for  each  acre  in 
•ntire  tract,'  dissenting  opinion  in  Atlas  Bed  Co.  v.  New  Zealand  Ins. 
Co.,  138  Fed.  611,  majority  construing  "loss  payable  clause"  in 
tre  policy. 

Byl.  3   (X,  OSS).     Custom  to  vary  written  contract. 

Approved  in  Lillard  v.  Kentucky  Diet.  eto.  Co.,  134  Fed.  173,  182, 
07  C.  C.  A.  74,  evidence  of  custom  Is  admissible  to  show  contract 
10  deliver  distillery  slop  at  cattle-feeding  lot  contemplated  lot  to  be 
anpplied  with  suitable  pens  and'troughs;  Wisconsin  etc.  By.  Co.  v. 
Phoenix  Int.  Co.,  123  Wis.  819,  101  N.  W.  705,  though  agents  when- 
ever thay  received  notice  of  eaneeUation  of  policies  made  ofBce  record 
thereof  and  delivered  snbstitate  policies  to  Insured,  direction  to  agents 
ta  keep  op  insurance  to  original  amount  not  implied. 

Syl.  4  (X,  026).    Federal  jurisdiction  must  afilrmatively  appear. 

Approved  in  International  etc.  Tel.  Co.  v.  Fessenden,  131  Fed.  492, 
denying  jurlsdietion  over  suit  for  infringement  of  patent  vhere  biU 
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I1S9  Notes  on  U.  S.  Reports.  109  U.  B.  SSS-STl 

•howl  defenduit  nonreaidoDt  of  dutriet,  and  it  is  not  alleged  Infringe' 
tnent  eominitted  Is  district;  Dodd  v.  Louievilla  Bridge  Co.,  130  Fed. 
193,  denying  removal  of  suit  by  Indiana  corporation  against  cor- 
poration incorporated  in  several  states,  including  Dlinois  and  Indiana, 
and  formed  hj  consolidation  of  corporatioD  of  said  statei;  Dlinois 
Cent.  By.  Co.  t.  Jones,  118  Ky.  165,  80  6.  W.  485,  where  removal 
petition  shows  removable  controversy,  any  issne  as  to  tmtb  of  facta 
«uted  in  petition  ia  determinable  by  federal  eonrt, 

ByL  S  (X.,  6E7).    Lack  of  jariadietlon  noticed  ana  sponte. 

Approved  in  Eaneaa  City  etc  By.  Co.  v,  Prunty,  133  Fed.  15,  M 
C  C  A.  163,  applying  mle  to  circuit  court  of  appeals, 

(X,  625.)  UisoellaneonB.  Cited  in  Tbompaon  v.  Btalmann,  181 
Fed.  811,  where  removal  petition  averred  controversy  between  dlverae 
«itiRene  and  amonnt  exceeded  $2,000,  circuit  court  to  which  removal 
Iwd  could  permit  amendment  to  petition  to  disclose  citizensbip. 

109  V.  B.  £85-287,  27  L.  936,  LOUISIANA  v.  MAYOB  OF  NEW  0B> 
LEANS. 

Byl.  8  (Z,  QS8).    Contract— Impairment  of  obligation. 

Approved  in  Wilson  t.  Head,  184  Mass.  519,  69  N.  E.  S18,  BtaL 
1890,  p.  479,  permitting  recovery  of  money  paid  on  wagering  con- 
tracts did  not  give  nondivestable  right;  Qaffney  t.  Jones,  39  Wasb. 
£89,  81  Pae.  lOSB,  Laws  1897,  p.  52,  providing  limitation  on  jadg- 
tnents  is  not  void  as  impairing  obligation  of  contracts  as  applied  to 
Judgment  in  tort  rendered  prior  to  its  passage. 

lOfl  U.  8.  841-356,  27  L.  956,  BEBNABD'B  TOWNSHIP  v.  8TBBBIN8. 

SyL  1  (X,  631).    Beformatiou  of  city  contract. 

Approved  in  Bronk  v.  Standard  Hfg.  Co.,  141  Uieh.  685,  105  N.  W. 
tS,  though  charter  provided  that  no  city  real  property  should  be 
disposed  of  unless  by  ordinance  or  resolution  of  coaDcil,  lease  axecnted 
{mrsuant  to  resolution  reformed. 

Byl.  8   (X,  632).     Federal  juriEdiction— Colorable  assignment. 

Approved  in  Woodside  v.  Yasey,  142  Fed.  619,  denying  jurisdiction 
over  suit  against  directors  of  corporation  to  enforce  elaEms  against 
eorporation  which  were  assigned  to  plaintiff,  and  none  of  claims  is 
within  jnrisdictionnl  amount. 


SyL  S  (X,  633).    Devise  for  life  with  power  to  encumber. 

Approved  in  Kirkman  v.  Wadcworth,  137  N.  C.  453,  49  a  E.  B64, 
where  trustee  having  power  to  sell  land  In  fee  by  written  direction 
<d  eestai  ^ue  tnut  for  lite  joins  with  her  in  Mnveyanea  for  valuabla 
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109  U.  8.  371'3SS         Note*  m  n.  8.  Beporta.  1160 

eoBiIdcntioB,  It  !■  valid  execution  of  power,  though  no  written  diree- 
tion  given. 

100  n.  a.  371-381,  £7  L.  Mi,  FLASH  ▼.  CONN. 

Byl  2  (X,  034).    StMkholder '■  UabUIty  enforceable  U  otbei  aUte. 

Approved  in  Cotrj  t.  Baltimore,  IW  IT.  8.  477,  49  L.  S62,  25  Sup. 
Ct.  207,  upholding  Kd.  Code  Pub.  Gen.  Iiawa,  art  81,  impoaiitg  per- 
•ocal  liability  on  stockholdera  for  taxes  on  stock,  aa  applied  to  non- 
resident stoekbolders;  Eniekerboeker  Trust  Co.  t.  Mjera,  133  Fed. 
7Q7,  holding  void  Act  Md.  1904,  p.  E79,  taking  away  right  of  indi- 
vidual ereditot  to  enforce  etockholder'e  liabilitj  and  sabstitating 
therefor  suit  in  equity  for  benefit  of  all  creditor*;  Heinberg  Broe.  ▼. 
Thompson,  47  Fla.  165,  87  So.  12,  affldavita  made  before  but  filed  after 
issuance  of  corporation's  charter  that  ten  per  cent  of  capital  aub- 
seribed  and  paid,  do  not  relieve  atoekholder 'a  liability;  Putnam  t. 
Uisoehi,  180  Mua.  423,  109  Am.  St.  Bep.  048,  75  N.  K.  957,  where 
atoekholder  in  Maine  corporation  wu  there  made  to  pay  judgment 
against  it  under  Uaine  atatnte,  he  could  sue  other  stockholders  in 
Maasachuaetu  for  contribution;  Boss  v.  Eanaaa  City  ete.  Aj.  Co., 
21  Tex.  Civ.  687,  70  8.  W.  687,  fact  that  nOlroad  sued  under  statate 
□f  foreign  state  prescribing  limitation  for  enforcement  of  remedy 
given  thereby  was  incorporated  in  state  other  than  that  of  statute 
is  immaterial;  dissenting  opinion  in  MeClaine  ▼.  Bankin,  197  V.  8. 
16S,  166,  49  L.  707,  708,  25  Sup.  Ct  410,  majori^  holding  personal  lia- 
bility of  national  bank  stoekholdera  for  debts  not  eontraetuai  liability 
within  limitation  prescribed  by  Wash.  Bal.  Code,  |  4800,  aubd.  3; 
Uiller  V.  Clifford,  133  Fed.  885,  67  C.  C.  A.  6E,  srgnendo.  See  103 
Am.  St.  Bep.  372,  note. 

SyL  0  (X,  030).    Btoekholder'a  liability — Corporation's  bankruptcy. 

Approved  in  Andrews  t.  O'Bellly,  25  B.  L  235,  65  AU.  690,  deelara- 
tion  in  action  against  atoekholder  on  judgment  against  corporation 
alleging  that  latter  insolvent  need  not  allege  issuance  of  exeention; 
Bennett  v.  Thome,  30  Wash.  8S5,  78  Pac  940,  68  L.  B.  A.  113,  action 
against  bank  stockholders  for  additional  liability  accruee  on  insol- 
vency of  bank;  Harrison  v,  Bemington  Paper  Co.,  140  Fed.  888,  argu- 

109  U.  8.  385898,  27  L.  971,  MXLLEB  t.  UATOB  OF  NEW  TOBE. 

8yl.  1  (Z,  637).    Watera — Congressional  power  over  obstnetiona. 

Approved  in  United  States  ▼.  Union  Bridge  Co.,  143  Fed.  380,  up- 
holding power  of  United  States  to  compel  alteration  of  bridge  al- 
leged to  obstruet  navigation;  Eansas  City  ete.  B.  B.  Co.  v.  Wiygnli 
82  Uiaa.  231,  33  So.  967,  01  L.  B,  A.  678,  railroad  constructing  bridge 
over  navigable  stream  under  state  authority  may  make  repairs  there, 
to;  Seibert  v.  Hissoorl  Pae.  By.  Co.,  188  Ho.  672,  87  B.  W.  909,  70 
It.  B.  A.  78,  erection  of  aafety  gatea  at  railroad  erosaing  not  nniaanea 
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whBT«  tiiachiiieT7  operating  eame  left   nnobstrDcted  apace  in   high- 
waj.    8«e  107  Am.  St.  Bep.  £21,  222,  notes. 

Sy\.  2  (Z,  S3S).    Congressional  atatutea — Contingenciea. 

Approved  in  United  Statea  v.  Union  Bridge  Co.,  143  Fad.  387, 
upholding  power  of  United  States  to  compel  alteration  of  bridge  al- 
leged to  obstruct  navigation;  Green  Co.  t.  Shorten,  118  Ky.  134,  75 
8.  W.  257,  upholding  order  of  eonnty  eoait  directing  clerk  to  make 
aubscription  to  railroad  atock  for  county  on  terma  specified  in  order 
•ubmitting  qneation  to  vote. 

Distinguished  in  United  Statea  ▼.  Choctaw  etc.  B.  B.  Co.,  3  Okl. 
49S,  41  Pac.  760,  under  Act  Cong.  Feb.  IS,  1SS3,  approval  of  Sec- 
retary of  Interior  aa  to  location  of  railroad  is  not  neceasary  prerequi- 
site to  location  of  line. 

109  U.  8.  SgS-401,  27  L.  076,  UEMPBIS  GAS  CO.  ▼.  SHELBY  CO. 

Syl.  1  (Z,  639).    License  tax  on  franebiae  aa  exemption. 

Approved  in  New  Tork  v.  State  Board  of  Tax  Commrs.,  19S  U.  8. 
42,  50  L.  TT,  2G  Sup.  Ct.  715,  upholding  apeeial  franchiae  tax  imposed 
by  N.  T.  Laws  1899,  c  712. 

Syl.  2  (X,  639).    Unjnat  taxation — Federal  Conatitntlon. 

Approved  in  St.  Louis  etc.  By.  Co.  t.  Davis,  132  Fed.  034,  uphold- 
ing Bsaessment  of  railroad  property  by  railroad  aBBessment  board  of 
Arkansas,  pursuant  to  state   statntea.    See   105  Am.  St.   Bep.  703, 

Syl.  3  (X,  639).    Tax  exemption  not  implied. 

Approved  in  American  Smelting  etc.  Co.  v.  People,  34  Colo.  2S3, 
62  Pac  635,  laws  requiring  foreign  corporations  to  pay  filing  fee  as 
condition  precedent  to  doing  businesa  do  not  exempt  auch  eorporstiona 
from  occupation  tax;  Bochester  v.  Bochester  By.  Co.,  162  N.  T.  113, 
74  N.  E.  957,  70  L.  B.  A.  773,  lessee  of  railroad  exempt  under  stat- 
ute from  contribution  for  new  pavements  ia  liable  for  expeuaa  of 
new  pavementa  nnder  later  statute. 

109  U.  8.  401-407,  27  L.  977,  GILFILLAN  ▼.  UNION  CANAL  CO. 

Syl.  1  (X,  640).    Bights  of  majority  bondholdere. 

Approved  in  Cowell  v.  City  Water  Supply  Co.,  130  Iowa,  674,  105 
N.  W.  1017,  where  reorganisation  agreement  provided  that  plan 
ahould  be  binding  on  all  bondholders  unless  majority  thereof  dia- 
sented  within  thirty  days,  and  petition  of  diasenter  showed  majority 
did  not  disaent,  he  was  bound. 

109  U.  8.  408-421,  27  L.  «79,  PAT  v.  COEDESMAN. 

Syl.  t  (Z,  641).    Patent  for  combination — Uaterial  parts. 

Approved  in  National  Cash  Begiater  Co.  v.  Union  ete.  Mach.  Co., 
143  fed.  344,  conatruing  Eoch  patent  No,  398,625,  for  caah  indieatoi 
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ftod  recorder;  American  Can  Co.  ▼.  Hickmott  etc  Co.,  137  Fed.  87, 
Jordan  patent  No.  436,792,  Cor  can-body  making  machine,  not  in- 
fringed hy  machine  of  Eldridge  patent  No.  712,998;  Bembert  etc.  Com- 
press Co.  V.  American  Cotton  Co.,  129  Fed.  3S9,  G4  C.  C.  A.  2S,  Bem- 
bert patent  No.  441,022,  for  method  of  baling  cotton,  limited  and 
not  infringed  by  meehanlBm  of  Qraves  patent  No.  473,144. 

109  U.  S.  421-426,  S7  h.  0S4,  FEIBELHAN  t.  FACKABD, 

87I.  I  (X,  642).    Bemoval — Snit  against  marahal. 

ApprDTsd  in  Bryant  Bros.  Co.  y,  Bobtnson,  149  Fed.  324,  snit 
against  postmaster  of  certain  place  for  relief  against  official  ftcts 
performed  by  him  nnder  orders  of  postmaster  general,  ia  removabl* 
nnder  1  Bav.  St.  Snpp.  611. 

Byl.  2  (X,  643).    Bankruptcy — Seienre  of  goods. 
Approved  in  In  re  Enopf,  144  Fed.  253,  following  ml«. 

109  U.  S.  426-431,  27  L.  9S6,  SMITH  ▼.  UcNEAL. 
Byl.  1  (X,  643).  Dismissal  for  want  of  jurisdiction — LimlUtioni, 
Approved  in  Atlanta  etc.  By.  Co.  ▼.  Wilson,  119  Os.  7S7,  47  S.  K. 
369,  where  suit  brought  in  conrt  of  competent  jurisdiction  over  enb- 
ject  matter  and  after  bar  of  statute  same  is  dismissed  for  want  of 
jurisdiction  over  person,  action  may  be  renewed  within  six  montha 
in  conn  of  competent  jurisdiction;  Fay  v,  Costa,  2  Cal.  App.  247,  S3 
Pac.  278,  arguendo. 

109  U.  8.  432-440,  27  L.  988,  BAILEY  v.  UNITED  STATES. 

Syl.  1  (X,  644).    Assignment  of  government  claims. 

Approved  in  Nntt  v.  Ennt,  200  U.  B.  20,  60  L.  353,  26  Snp.  Ct. 
216,  holding  void  part  of  contract  for  prosecntion  of  claim  against 
United  States  making  eompensation  for  services  rendered  therennder 
lien  on  ebum  and  on  any  moneys  or  drafts  issued  thereon. 

109  V.  B.  440-445,  27  L.  990,  JACEBON  t.  BOBT. 

Syl.  1  (X,  «45).    Uiners'  rules. 

Approved  in  Bntte  City  Water  Co.  t.  Baker,  196  V.  8.  126,  49  L. 
412,  25  Sup.  Ct,  Ell,  upholding  supplementary  regulations  relating 
to  mineral  locations  prescribed  by  state  in  addition  to  congressional 
regulations.    See  104  Am.  St.  Bep.  690,  note. 

SyL  3  (Z,  645).    Assessment  work— Severkl  mining  elalms^ 
Approved  in  Willitt  v.  Baker,  133  Fed.  949,  in  Bait  nader  Ber. 
St.,  g  2326,  by  adverse  claimant  to  determine  right  of  possession  of 
mining  claim,  defendant  to  get  decree  where  plain tiit'»  eas«  teUs 
must  show  assessment  work  for  each  year. 


B^l-  3  (Z,  645).    Assescmeut  work — Claima  held  in  eommon. 

DistinguiBbed  io  Hain  t.  Mattes,  34  Cola.  351,  83  Fac,  12B,  work 
done  in  tunnel  may  be  applied  as  asBessmeiit  work  on  mining  loca- 
tion though  continuous  strip  from  portal  of  tunnel  to  boundary  of  lo- 
cation not  owned. 

Syl.  4  (X,  S46).     Adverse  claims  to  mines — NeitlieT  doing  work. 

Approved  in  WiUoa  v.  Freeman,  2Q  Mont.  475,  75  Pac.  Sfl,  6S  L.  B. 
A.  833,  folJowing  rule;  WQlitt  v.  Baker,  133  Fed.  B48,  where  locators 
were  at  work  on  December  31st  and  left  tools  on  claim  so  as  to  re- 
sume work  in  morning,  ooe  making  relocation  in  night  acquired  no 
rights;  Brown  r.  Garney,  201  U.  S.  190,  SO  Jj.  721,  26  Sup.  Ct.  509, 
arguendo. 

lOB  TJ.  8.  446-468,  BT  L.  992,  CUNNINGHAM  v.  MACON  ETC.  E.  B. 
CO. 

8yl.  2  {X,  646).     Bunbility  of  state. 

Approved  in  Berman  v.  Minnesota  ste.  Society,  93  Minn.  127,  100 
N.  W.  732,  Minnesota  State  Agricultural  Society  is  immune  from 
SQltS  for  torts  of  servaats;  State  v.  Uartensen,  6i  Neb.  385,  95  K.  W. 
634,  denying  jnriadiction  of  action  against  members  of  board  of  pub- 
lic lands  and  buildings  to  compel  specifio  performance  of  contract 
for  leasing  of  convict  labor. 

Syl.  3  (X,  647).     When  state  snabla. 

Approved  in  De  Laittra  v.  Board  of  Commra.,  149  Fed.  802,  refna- 
ing  to  compel  atate  land  commiasionera  to  issue  patents  to  state 
lands;  Smith  v.  Aleinnder,  146  Fed.  108,  refasing  preliminary  in- 
junction in  suit  for  injunction  against  atate  commissioners  to  en- 
force contract  between  state  and  complainant  according  to  latter*! 
construction  thereof,  correctness  of  wbicli  is  denied  by  defendants. 
See  lOS  Am.  St.  Bep.  S37,  note. 

Syl.  4  (X,  648).     Suit  against  state  olHceni. 

Approved  in  Buchanan  v.  State  Treasurer,  68  S.  C.  420,  47  8.  E.  680, 
denying  mandamas  to  compel  atate  comptroller  to  issue  circuit  judge's 
salary  warrant  where  there  is  no  statute  fixing  salary  and  no  appro- 
priation made  therefor.     See  108  Am.  St.  Bep.  832,  840,  notes, 

too  TJ.  B.  478-46S,  27  L.  1003,  BANDAUj  v.  BALTIMOBE  ETC.  B.  B. 
CO. 

Syl  1  (X,  650).    Direction  of  verdict 

Approved  in  miey  v.  liouisville  etc  B.  Co.,  133  Fed.  906,  60  C.  a 
A.  598,  following  rule ;  Woodward  v.  Chicago  etc  By.  Co.,  14S  Fed,  578, 
applying  rule  is  action  against  railroad  for  damages  by  fire  through 
locomotive  sparks;  Parks  v.  Southern  By.  Co.,  143  Fed.  277,  upholding 
refusal  to  permit  plaintiff  to  take  nonsuit  and  permitting  direction  of 
verdict  tei  defendant;  Swift  v,  Johnson,  138  Fed.  875,  where  action 
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for  deatfa  of  mimoT  son  is  proB«cuteil  foT  sole  benefit  of  fatter,  who 
abandoned  son  during  minority,  recovery  limitsd  to  naminBl  damages; 
Minaban  v.  Grand  Trunk  ete.  By.  Co.,  138  Fed.  47,  70  C.  C.  A.  463, 
reversiDg  directed  verdict  -  for  defendant  in  action  for  injnriea  to 
passenger  by  derailment  of  ear  as  it  passed  over  defective  switeb  where 
evidence  conflicted  as  to  cause  of  defect;  Csjoden  etc.  By.  Co.  v.  Bice, 
137  Fed.  328,  69  C.  C.  A.  656,  upholding  refusal  to  direct  verdict  for 
defendant  in  action  for  injnries  to  street-car  passenger  while  attempting 
to  alight;  International  Text  Book  Co.  v.  Heartt,  136  Fed.  133,  69  C 
C.  A.  137,  applying  rule  in  action  against  corporation  for  slander  com- 
mitted by  its  agent  who  attered  words  when  not  engaged  in  perform- 
ance of  duties;  Neeley  v.  Bovthwestem  etc.  Oil  Co.,  13  Okl.  362,  372, 
75  Pae.  539,  S42,  64  L.  B.  A,  145,  reversing  nonsuit  in  action  for  per- 
sonal injuries  to  servant  in  factory  caused  by  defective  appliances; 
Gnnn  V.  Union  B,  E,  Co.,  27  B.  I.  327,  329,  62  AtL  121,  122,  upholding 
Qem  Laws  1S96,  c  251,  {  11,  anthoriiing  supreme  court  to  direct  judg- 
ment without  further  trial  by  jury;  Woolf  v.  Washington  ete.  Nav.  Co., 
37  Wash.  603,  79  Fac  999,  not  presumed  that  one  killed  at  railroad 
crossing  exercised  due  care  where  attendant  facts  show  he  did  not. 

Syl.  4  (X,  6G3).    Assuming  risks  of  fellow-servant's  negligence. 

Approved  in  Chicago  etc.  By.  Co.  v.  miey,  145  Fed.  140,  location  of 
switch-stand  in  railroad-yard  between  two  tracks  so  dose  to  one  that 
switch-handle  wonld  strike  steps  of  cars  on  other  track  did  not  involve 
question  of  negligence  to  be  passed  on  by  jury;  American  Bridge  Co. 
V.  Seeds,  144  Fed.  608,  where  scaffolding  used  for  rebuilding  bridge 
contained  loose  planks  and  servant  employed  on  it  was  knocked  off  by 
tackle  on  account  of  inopportune  dgnal  of  foreman  to  engineer,  company 
not  liable;  Southern  By.  Co.  v.  Logan,  138  Fed.  728,  where  conductor 
in  switchyards  taking  diner  to  Y.  placed  engine  in  rear  and  only  light 
on  ear  was  his  lantern,  which  he  held  on  platform,  and  collided  with 
engine,  he  cannot  recover;  Biley  v.  Louisville  etc  B.  Co.,  133  Fed.  907, 
66  C.  C.  A.  598,  where  railroad-yards  contained  numerous  spring  rail 
frogs,  switchman  injured  by  having  foot  caught  in  one  of  their  excava- 
tions assumed  risk;  Britton  v.  Central  Un.  TeL  Co.,  131  Fed.  847, 
05  C.  C.  A.  G98,  where  telephone  company  did  not  inspect  poles  before 
climbed  by  lineman,  latt«r  assumed  risks  incident  to  climbing  poles  after 
such  testa  as  his  judgment  indicated  necessary. 

Distinguished  in  McGill  v.  Southern  Fac.  Co.,  4  Aris.  124,  33  Pac 
822,  section  foreman  is  not  fellow-servant  of  conductor  of  train  on 
which  he  Is  carried  to  work. 

SyL  5  (X,  654).    Who  are  fellow-servanta. 

Approved  in  Southern  Fac.  Co.  v.  UcOill,  S  Arii.  41,  44  Pac.  303, 
aectlon  foreman  and  conductor  of  work  train  working  under  common 
supervisor  in  clearing  track  ara  fellow-servanta;  Chaddick  v.  Lindsay,  S 
OkL  627,  49  Pac.  943,  denying  recovery  to  brakeman  for  injuries  cauaed 
by  trunk  thrown  near  track  at  place  where  there  was  no  platform. 
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109  V.  8.  485-S04,  E7  L.  1006,  ELLIS  t.  DAVIS. 

Syl.  4  (X,  657).    Eqnity  court's  probate  jnrudietion. 

Approseif  in  O'Callaghan  v.  O'Brien,  IBfl  U.  B.  107,  60  L.  109,  25 
Sup.  Ct.  727,  denjing  circuit  court's  jurisdiction  over  suit  to  set  aside 
probate  of  will  in  state  court.    See  106  Am.  St.  Bep.  643,  note. 

109  U.  S.  604-512,  27  L.  1012,  TOWNBEND  v.  LITTLE. 

Sjl.  1  (X,  659).     PosseMion  as  notice  of  title. 

Approved  In  United  States  t.  Detroit  Timber  etc.  Co.,  200  V.  B.  333, 
50  L.  504,  26  Sup.  Ct  282,  pnicbaAcr  from  patentees  for  value,  without 
ODtiee  of  entTTinao't  frand,  ia  bona  fide  purchaser  under  timber  act  of 
1678,  though  he  acquired  interest  in  lands  under  contract  for  standing 
timber  before  patents  issued;  Beed  v.  Munn,  14S  Fed.  756,  refusing 
to  imput*  to  corporation  acquiring  legal  title  to  realty  notice  of  out- 
•landing  equitable  claim  on  part  of  director;  United  States  v.  Detroit 
Timber  etc.  Co.,  131  Fed.  67G,  where  vendor  presents  eonveyances  to 
bimself  prima  facie  valid  and  assurea  purchaser  his  title  thereunder 
is  perfect,  buyer  is  under  no  dut;y  to  investigate  further  in  absence  of 
circumstances  suggesting  investigation;  Stockton  v.  National  Bank, 
4S  Fla.  60C,  S4  Bo.  BOO,  where  one  who  had  been  grantor's  tenant  before 
giving  of  unrecorded  deed  attorned  to  grantee  at  time  it  was  given 
and  remained  in  possession  until  attachment,  possession  is  not  notice  to 
attaching  creditor.    See  104  Am.  St.  Bep.  351,  note. 

ByL  3  (X,  639).    Specific  and  general  statutory  provisions. 

Approved  in  Eepner  v.  United  States,  195  U.  3.  125,  49  L.  123,  24 
Sup.  Ct.  707,  Act  1B02,  I  5,  for  temporary  civil  government  of  Philip- 
pines, took  awaj  government's  right  to  appeal  from  acquittal  in  court 
of  first  instance;  Bealmear  v.  Hutehins,  134  Fed.  262,  Bev.  St.  N.  C. 
1837,  e.  42,  j  1,  casts  burden  on  one  claiming  under  such  statute  to  show 
on  face  of  grant  itself  that  land  was  at  time  "vacant  and  unsurveyed"; 
Thomas  V.  Evans,  73  Ohio  St.  146,  76  N.  E.  BG3,  Bev.  St.  1906,  f  5727, 
giving  probate  court  jurisdiction  to  issue  habeas  corpus,  is  superseded 
aa  to  extradition  esses  by  Bev.  St  1906,  9  97;  Carpenter  v.  Busaell, 
13  Old.  282,  73  Fac  932,  Stat.  1393,  &  18,  art.  13,  relating  to  appeals, 
is  not  inconsistent  with  act  extending  jurisdiction  of  probate  court; 
Atchison  etc  B.  B.  Co.  v.  Eaynes,  8  Okl.  585,  5S  Pae.  741,  Stat.  1893, 
)  6791,  authorizing  county  commissioners  to  levy  school  tax,  is  not  re- 
pealed  by  Sesa.  Laws  1895,  p.  210,  amending  general  revenue  laws; 
Buchanan  v.  State  Treasurer,  68  S.  C.  416,  47  S.  E.  634,  construing 
salary  reduction  act  of  1893  and  general  appropriation  act  of  same  year 
with  reference  to  salary  of  circuit  judges. 

109  U.  B.  G13-521,  27  L.  1016,  UNITED  STATES  v.  JONES. 

SyL  1   (X,  660).     Eminent  domain  incident  of  sovereignty. 

Approved  in  Jones  v.  North  Qeorgia  Elec.  Co.,  125  6a.  624,  64  8.  B. 
8S,  upholding  Acta  1897,  p.  6S,  conferring  on  owners  of  water  powers 
KQthority  to  exerciM  right  of  eminent  domain;  HoUister  v.  State,  9 
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Idiibo,  15,  71  F&e.  543,  Idabo  admbrion  &ct  does  not  restrict  right  of 
eminent  doiuaiii  over  lands  granted  to  state  bf  raid  met;  diaaeoting 
opinion  in  Weatern  Union  TeL  Co.  t.  Penn^lvania  B.  B.  C*,  1S5  U.  B. 
SS3,  49  L.  32S,  25  Bup.  a.  133,  nujorit/  holding  Ber.  St.,  g  5263,  did 
not  givB  telegraph  companie*  right  to  condemn  nulnay  right  of  waj 
for  their  linea. 

Bj\.  S  (X,  Q60).  Eminent  domain — Proceedings  to  determine  eom- 
penBBtion. 

Approved  in  Madisonville  Traction  Co.  t.  St.  Bernard  Min.  Co.,  lOS 
n.  8.  EC4,  49  L.  468,  25  Sup.  Ct.  251,  apholding  remoTsbllitj  of  pro- 
ceeding In  eminent  domain  authorised  b;  Kj,  St.,  ff  S35-S39,  wher» 
requisite  diversit7  of  citiiensMp  exists. 

lOS  U.  8.  622.527,  27  L.  1018,  THOMAS  t.  BBOWNTILLG  ETC.  B. 
B.CO. 

S7I.  1  (X,  S61).    Corporation's  contract  with  director. 

Approved  in  Bums  t.  Cooper,  140  Fed.  277,  sale  \>j  guardian  of 
ward 's  realty  nnder  order  of  court  maj  be  set  aside  bj  ward  if  guardian 
procurea  sale  in  order  to  get  title  himself  and  indirectly  becomes  pur- 
chaser; Tonng  V.  dty  of  Mankato,  07  Minn.  C,  105  N.  W.  970,  3  L.  B. 
A.  (N.  8.)  840,  freeholders  appointed  to  draft  city  charter  cannot 
employ  one  of  their  members  as  eounsel  to  prepare  charter  and  giT« 
advice  with  reference  thereto;  Barnes  t.  Lynch,  9  OkL  1S7,  59  Pac 
1007,  setting  aside  transaction  whereby  officers  of  corporation  divided 
assets  among  themselves  and  merged  property  of  corporation  in  indi- 
vidual estates. 

Distinguished  in  Attalla  Iron  Ore  Co.  t.  Virginia  etc  Coke  Co.,  Ill 
Tenn.  632,  634,  636,  77  S.  W.  775,  TTS,  where  managerB  of  corporation 
secretly  agreed  with  another  to  form  new  corporation,  in  which  they 
were  to  have  controlling  interest,  and  then  entered  into  contract  with 
new  corporation  on  behalf  of  old  but  withont  knowledge  of  directory 
contract  annulled  at  suit  of  directors. 

109  U.  8.  627-549,  27  L.  1020,  CANADA  80UTHEBN  E.  E.  CO.  ▼. 
OEBHAHD, 

87I.  2  (X,  662).     Impairment  of  bondholder's  obligation. 

Approved  in  Cochran  t.  Pittsburg  etc.  E.  Co.,  150  Fed.  6S3,  bond- 
holder may  foreclose  mortgage  without  majority  bondholders  request- 
ing snit  by  trustee  where  bill  shows  trustee  antagoniatie  to  foreclosur* 
by  reason  of  interest  in  second  mortgage;  Cowell  v.  Ci^  Water  Snpplj 
Co.,  130  Iowa,  675,  106  N.  W.  lOlT,  where  corporation  reorganisatioB 
agreement  provided  plan  should  bind  all  bondholders  unless  majority 
dissented  within  thir^  days,  and  petition  by  dissenter  showing  majori^ 
did  not  dissent,  he  was  bound. 

87L  5  (X,  663).    Jurisdiction  over  foreign  eorporariou 

Approved  in  Brown  t.  Equitable  Life  Assur.  Soe.,  142  Fed.  S4S,  nos- 
residsnt  stoekholder  in  New  Tork  insurance  company  is  bonnd  bj  Iaws 


N.  T.  1892,  p.  1958,  |  66,  probibitmg  Appointment  of  receiver  for  or 
directing  accounting  by  inauranee  eompanj  unless  on  approval  of  iit- 
tomey  general;  Territor)'  v.  Baker,  12  N.  U.  469,  78  Pac.  625,  dGQj>iDg 
■nandainus  to  compel  judge  to  assume  jurisdiction  over  suit  against 
foreign  railroad  on  whoM  president  process  served  while  be  was  an  tiain 
en  route  through  state. 

109  U.  B.  650-566,  27  L.  1028,  SULLIVAN  v.  IBON  8ILVEE  MIN.  CO. 
(X,  664.)     Miscellaneous.     Cited  in  Worthen  v.  Sidway,  72  Ark.  225, 


109  U.  a  556-672,  E7  L.  1030,  EX  PABTE  CROW  DOG. 

SjL  3  (X,  66S).     Territorial  district  court's  jurisdiction. 

Approved  in  Brown  v.  United  States,  146  Fed.  976,  larceny  committed 
on  Indian  reservation  in  Oklahoma  by  one  not  Indian  is  within  jnris- 
dictioD  of  territorial  district  courts  exercising  jurisdiction  vested  in 
federal  courts;  Gay  v.  Thomas,  9  OkL  12,  46  Pac.  682,  upholding  act 
of  1895,  providing  for  taxation  of  cattle  in  nnorganized  coon^  or  reserva- 
tion in  county  to  which  such  county  is  attached  for  judicial  purposes; 
BobinsoD  T.  Peru  Plow  etc.  Co.,  1  Okl.  149,  31  Pae.  990,  construing  words 
in  petition  incorrectly  describing  action  as  brought  in  federal  side  of 
territorial  court  as  surplusage. 

8yl.  4  (X,  665).    Statutory  construction — Bepealed  statutes. 

Approved  in  Ooodson  v.  United  States,  7  Okl.  139,  140,  64  Pac.  430, 
upholding  jurisdiction  of  territorial  court  exercising  federal  jurisdiction 
over  prosecution  for  adultery  committed  on  Indian  reservatioD. 

8yl.  5  (X,  666),    What  is  "Indian  county." 

Approved  in  Brown  v.  United  States,  146  Fed.  977,  larceny  committed 
on  Indian  reservation  in  Oklahoma  by  one  not  Indian  is  within  juris- 
diction of  territorial  district  court  exercising  federal  jurisdiction;  Herd 
V,  United  States,  13  Okl.  616,  75  Pac.  292,  upholding  jurisdiction  of 
territorial  coorta  exercising  federal  jurisdiction  over  larceny  committed 
on  Indian  reservation;  Goodson  v.  United  States,  7  Okl.  131,  S4  Pac. 
427,  upholding  jurisdiction  of  territorial  court  exercising  federal  juris- 
diction over  prosecution  for  adultery  committed  on  Indian  reservation. 

SyL  8  (X,  6,67).    Special  law  not  repealed  by  general. 

Approved  in  Quthrie  v.  Sparks,  131  Fed.  449,  65  G.  C.  A.  427,  Kj. 
Bt.  1894,  9  1882,  conferring  power  on  county  fiscal  courts  to  levy  taxes 
for  county  purposes,  except  railway  bond  debts,  not  repealed  by  9  1839. 

(X,  665.)  Uiacellaneoos.  Cited  in  State  t.  Smokalem,  37  Wash.  95, 
7B  Pac.  605,  upholding  state  court's  jurisdiction  over  homicide  com- 
mitted by  Indian  on  another  ia  territory  previously  ambiaced  in  Puyallup 
leservation. 
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109  tr.  8.  673-577,  27  L.  1036,  YOUNG  t.  DUTAT.Ll 
SyL  1   (X,  668}.     CooclusiveDess  of  notariBi  certificate. 
Approved  in  Adanw  t.  Smith,   11  Wyo.   222,  70  Pac   104T,  bolding 
evidence  insufficient  to  afaow  wifo  in  Higning  mortgage  did  not  nnd^ 
stand  it  to  be  mortgage,  to  impeach  notarial  certificate, 

I,  PBOTIDENCB  ETC.  N.  T.  a  a  CO.  T. 

Sfl.  1  (X,  609).     Shipping— Proceeding  to  limit  liabititjr. 

Approved  in  Dowdell  v.  Umted  Statei  District  Court,  139  Fed.  MS, 
vrbere  limitation  of  liabilitT'  proceedings  terminated  hj  final  decree, 
court  cauuot  reopen  ease  to  allow  other  daimanta  not  appearing  therein 
to  come  and  prove  claims, 

S7I.  5  (X,  689),    Shipping— Limited  liabiJitj  act— Bules. 

Approved  in  The  Sacramento,  131  Fed.  374,  petition  in  admiralty  to 
limit  liabilitj  failing  to  state  facts  and  drcamstances,  by  reason  of 
which  exemption  claimed,  as  requiied  by  rule  56,  is  sufficient  to  antitU 
petitioner  to  contest  fault  of  vessel 

169  U.  S.  808-617,  27  L.  1049,  HOBEBTSON  ▼.  PICKEBELL. 

S7I.  1   (X,  671).     Iaw  governing  realty  tnnafers. 

Approved  in  Succession  of  Hasling,  114  I&.  206,  297,  3S  So.  175, 
validity  of  will  made  in  Louisiana  by  eitixen  thereof  bequeathing  le&lty 
in  Mississippi  tested  by  laws  of  latter;  Enight  v.  HoUings,  73  N.  B. 
499,  63  Atl.  40,  arguendo, 

Sjl.  3   {X,  571).     Credit  given  foreign  judgments. 

Approved  in  In  re  Eoi's  WiD,  127  Wis.  270,  106  N.  W.  1065,  county 
court  has  no  jurisdiction  to  admit  to  probate  wiU  which  had  been  pro- 
bated in  Illinois  aud  copy  of  will  and  record  of  probate  not  authenticated 
as  required  by  statute. 

Sjl.  6  (X,  671).    Estoppel  hr  desd. 

Approved  in  Levi  v.  Mathews,  145  Fed.  157,  one  claiming  title  (7 
adverse  possession  not  estopped  by  acceptance  of  deed  from  third  penon 
from  denying  title  waa  in  latter, 

Syl.  8  (X,  672).    Qrantee  estopped  to  deny  grantor's  title. 

Approved  in  Townsend  v.  Ereigh,  133  Mich.  S46,  94  H.  W.  733, 
applying  rule  where  grantee  gave  purchase  money  mortgage;  Oooddl 
V.  Sanford,  31  Mont.  173,  77  Pac.  526,  beneficiary  vendees  under  tmst 
who  assented  thereto,  sold  portions,  and  made  partial  payments  and 
ratified  transaction  between  pnrebaser  and  vendor  until  raed  tat  pno^ 
are  estopped  to  claim  they  received  no  title. 

SyL  10  (X,  672).    Estoppel  to  deny  grantor's  title. 

Approved  in  Oregon  etc  B.  B.  Co.  v.  Quigley,  10  Idaho,  780,  60  Pm, 
405,  applying  rule  to  grant  of  right  of  way  over  public  lands;  Colemas 
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T.  Coleman,  71  8.  C.  S20,  SI  B.  E,  251,  whera  teiumt  in  eamiuon  ooik- 
TBTsd  fM  to  A.  and  children,  and  A.  eonvoTed  fee  to  B,  who  held  ex- 
clnriva  poesenioD  tor  twenty  jeara,  deed  from  eotenaate  of  A'b  graittor 
to  B  not  piemuned  aa  againat  A 'a  children  after  their  majoritj'. 

109  n.  B.  018-620,  ST  L.  1053,  SWEENET  v.  XTNITED  STATES. 

Syl.  1  (X,  672).    Bnilding  eontniet — Certifleate  of  officer— Payments. 

Approved  in  Boah  t,  Jones,  144  Fed.  945,  applying  rule  to  eentract 
proTiding  for  payments  only  on  architect's  certificate;  Moore  t,  Corn- 
wall, 144  Fed.  30,  charter  providing  that  captain  to  furnish  ehartaror'a 
«ertifleate  from  eharterar's  marine  surveyor  that  vessel  is  seaworthy, 
otherwise  charter  void,  doea  not  jastify  lefosal  of  eertillcate  without 
■nrve;  beeanse  of  age  of  veaael;  Qnild  v.  Andrews,  137  Fed.  371,  70  C. 
C,  A.  4fl,  applying  role  to  contract  for  sewer  making  engineer  arbiter 
of  amount  and  character  of  work  done,  its  conformity  to  contract  and 
compensation  to  be  paid;  Lamson  t.  Marshall,  133  Mich,  266,  DS  N.  W, 
83,  difference  of  eight  bandied  yards  between  estimate  of  engineer  and 
rock  actoally  excavated  is  not  evidence  of  bad  faith;  Liveeley  v.  John- 
ston, 45  Or.  46,  106  Am.  St.  Bep.  647,  76  Fac.  949,  65  L.  a  A.  783, 
upholding  contract  for  sale  of  bops  providing  that  if  in  judgment  of 
bnyer  less  qnanti^  or  in  different  condition  than  agreed  on  delivered, 
buyer  may  take  eame  at  difference  in  price  between  contract  and  valne 
of  hops  delivered;  Plumbing  Co.  v.  Carr,  54  W.  Ta.  276,  46  8.  E.  460, 
applying  rule  to  contract  for  plumbing  providing  for  payment  when  work 
completed  to  satisfaction  of  owner  or  architect. 

DietingniBhed  in  Merchants '  Nat  Bank  v.  Eaft  Grand  Forks,  04  Minn. 
252,  102  N.  W.  705,  upholding  curative  act  requiring  city  to  pay  for 
work  dona  under  et^  contract  providing  for  payments  on  estimate  of 


109  V.  B.  633-640,  27  L.  1058,  B8TET  v.  BUEDETT. 

(X,  674.)  Miscellaneons.  Cited  in  Ea  parte  National  Enameling 
etc.  Co.,  201  U.  S*.  160,  50  L.  70S,  26  Sup,  Ct  404,  decree  in  infringement 
suit  against  single  defendant  dismissing  bill  as  to  claims  held  invalid 
is  not  final  appealable  decree. 

109  XT.  B.  654-659,  27  L.  1068,  WTMAN  v.  HALSTEAD. 

ByL  1  (Z,  676).    Venue — Debts  due  decedent. 

Approved  in  Cuonius  ▼,  Beading  School  Dist.,  IS8  TJ.  S.  467,  49  L. 
1129,  25  Sup.  Ct.  721,  upholding  power  of  state  to  confer  jurisdictioa 
to  administer  estates  of  absentees;  Bates  Machine  Co,  v.  Norton  IroB 
Works,  113  Ey.  37B,  6S  8.  W.  42S,  where  debtor  is  resident  of  state, 
fact  tliat  money  about  to  be  collected  by  creditor  and  removed  fron 
state  is  sufficient  ground  for  attachment;  Eidd  v.  New  Hampshire  Trao- 
tion  Co.,  72  N.  H.  285,  65  Atl.  469,  66  L,  a  A.  574,  right  of  foreign 
corporation  to  action  against  resident  corporation  la  property  witUs 
jnriadietion  of  local  courts. 
7« 


sdbvCoogIc 


1U0  U.  S.  (M5-T25         Hotai  ob  U.  B.  B«port*.  1170 

109  U.  8.  US-66S,  27  L.  1069,  BEKDET  ▼.  T0WN8END. 

Bjh  1  (X,  978).    lodorMmant  ef  note  before  ititiwj. 

Approred  in  Cunp  t.  ]Cint  Nationkl  Bulk  of  0«kk,  M  Fb.  E03, 
103  Am.  8t  B«9.  173,  83  So.  242,  following  rule. 


87I.  2  (X,  080).    Contract! — Endenea  of  preliminarj  negotiations. 

Approved  In  Knitting  Uill*  t.  United  Stntea  FideUtr  ete.  Co.,  187 
N.  C.  070,  60  a  E.  306,  70  L.  B.  A.  167,  legal  eSect  of  tornia  of  bond 
Ukunot  be  modified  bj  eztriiuie  evidence  of  prelimlnnry  negotintiona. 

S7I.  4  (Z,  680).    Bipsriftn  owner'i  right  of  aceeat. 

AppioTod  in  United  State*  t.  Both,  2  Alaska,  263,  holding  poueaaion 
of  hotneateader  eoest«DsiTe  with  bonndaiiei  of  land,  and  extendi  over 
ebore  land*  of  nangabla  waten  abutting  thereon;  Crawford  Co.  t. 
Hathawaj,  07  Neb.  33S,  108  Am.  Bt  Bep.  655,  03  N.  W.  784,  determin- 
ing ripanan  rights  nndet  Irrigation  lawa;  Newport  Newi  etc  Dry  Dock 
Co.  T.  Jones,  105  Va.  SIO,  64  8.  E.  316,  arguendo. 

(Z,  680.)  MtKcllaneoM.  C3t«d  in  South  Boond  B.  B.  t.  Barton,  67 
8.  C.  020,  46  B.  E.  341,  under  act  of  1876,  tinder  which  city  of  Columbia 
founded,  abutting  owner  entitled  to  damage*  where  council  authorized 
qperatbn  of  railroad  in  street. 


87L1(X,  681).    Dismissal  of  biU  carries  cTOBsbill. 

Approved  in  Badger  etc.  Mill  Co.  t.  Stockton  Gold  ete.  Co.,  13S  Fed. 
840,  dismissal  of  bill  to  quiet  title  to  mining  claim  does  not  carry  with  it 
cross-bill  seeking  to  have  title  quieted  in  defendant  and  which  aUeges 
facts  not  in  original  bill ;  Oilmore  t.  Bort,  134  Fed.  662,  in  suit  te  cancel 
indemni^  bond,  one  of  defendauta,  by  filing  cross-bill  alleging  Talidity 
of  bond  and  seeking  relief,  against  eodefendant  on  own  bond,  does  not 
have  right  to  object  to  original  bill;  Georgia  Pine  etc.  Co.  t.  Bilfinger,  120 
Fed.  132,  complainant  in  infringement  suit  in  which  preliminary  injunc- 
tion issued  cannot  iliimiiae  without  prejudice  after  proofs  taken  showing 
no  infringement. 

SyL   2    (X,   681).     Complainant's   right  to   dismiss  bill. 

Approved  in  Oilmore  t.  Bort,  184  Fed.  600,  in  auit  to  cancel  bond 
given  by  complainanta  to  indemnify  defendanta  for  lose  of  money  of 
one  of  them  deposited  by  other  in  certain  bank,  latter  filing  cross-bill 
alleging  validity  of  bond  and  also  seeking  relief  against  codefendant 
on  own  bond,  cannot  object  to  dismissal  of  original  bill;  Long  v.  Ander- 
son, 48  Fla.  287,  37  So.  219,  after  answer  to  bill  !n  equity,  mere  filing 
of  praecipe  for  diemlesol  by  plaintifl  without  order  of  court  tbereon 
ia  not  dismissal  of  biU. 
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109  D.  8.  725-734,  27  L.  10S9,  HOWARD  t.  CABUSI. 

8;L  1  (X,  6S3).     DeviM  with  limitation  over— Power  of  sale. 

Approved  in  Buaeell  v.  Jooes,  135  Fed.  941,  6S  C.  C.  A.  4S7,  boMing 
evidcmw  inaufScient  to  show  verbal  contract  bj  legatee  to  make  certain 
teatameiitar7  disposition  of  propertj;  Gannon  v.  Albright,  183  Mo.  252, 
105  Am.  St.  Bep.  471,  67  L.  B.  A.  97,  81  S.  W.  1164,  where  will  gave 
land  to  testator's  hods,  thair  helra  and  assigns  forever,  and  if  either 
should  die  withont  issue  property  to  go  to  testator's  beiis,  sona  took 
fee;  Badmann  German  ete.  Widows'  Home  t.  Ltppardt,  70  Ohio  St.  2SS, 
290,  294,  71  N.  E.  774,  775,  wiU  giving  wife  all  estats  with  power  to 
sell  and  after  her  death  all  remaining  to  be  distributed  in  certain  waj, 
gives  widow  power  to  convey  fee.    See  106  Am.  St.  Bep.  508,  note. 


CX  UNITED  STATES. 


110  TI.  8.  7-16,  88  L.  49,  MAHTIN  t.  WEBB. 

87I.  2  (X,  686).    Implied  authoritj  of  bank  cashier. 

Approved  in  Blanc  v.  Qermania  Nat.  Bank,  114  I«.  742,  38  Bo.  538, 
corporation  is  estopped  from  denying  liability  on  note  executed  by 
secretary  in  due  coarse  of  business,  althoogh  charter  requires  president 
and  secretary  to  eiecnte  notes,  where  secretary's  acta  have  ,beon 
recognized;  Smith  t.  Bank  of  New  England,  72  N.  H.  9,  54  Atl.  387, 
directors  of  corporation  are  estopped  from  denying  authority  of  president 
to  execute  contract  when  with  knowledge  they  did  not  disaf&rm  it; 
Louchheim  v.  Somerset  B.  ft  L.  Assn.,  211  Fa.  503,  60  Atl.  1055,  secretary 
of  building  association  who  collected  duos  from  members  for  years  when 
by-laws  authorized  a  committee  to  do  so  is  deemed  to  have  power  to  do 
so,  and  payments  to  him  were  payments  to  the  association;  Louchheim  v. 
Somerset  B.  &  L.  Assn.,  211  Pa.  506,  60  Atl.  1056,  after  permitting  sec- 
retary to  collect  money  due  building  association  for  twenty  years  it  can- 
not set  up  want  of  authority  in  the  by-laws;  Cqolidge  v.  Schering,  32 
Wash.  564,  73  Pac.  685,  where  secretary  and  treasurer  of  company  who 
had  charge  of  its  affairs  wrongfully  sold  certain  land  to  innocent  pur- 
chaser, corporation  was  estopped  from  denying  authority  of  officers  when 
corporation  did  not  take  any  steps  for  two  years  after  notice. 

ByL  3  (X,  687).    Knowledge  of  bank  directors. 

Approved  in  Bankin  v.  Cooper,  149  Fed.  1013,  directors  of  bank  are 
liable  for  loss  sustained  by  reason  of  excessive  loans  by  president  where 
they  had  do  knowledge  of  the  fact  and  took  no  steps  to  reduce  the 
loans;  Clement  v.  Yoong-McShea  etc.  Co.,  69  N.  J.  Eq.  352,  60  Atl.  4^1, 
determining  ratification  of  lease  to  corporation  where  made  by  party 
who  was  practically  owner  of  corporation;  Orme  v.  Baker,  74  Ohio 
QL  353,  78  N.  E.  444,  where  board  of  directors  gives  entire  charge  of 
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ita  affairs  to  eaahier,  it  U  liable  to  depositor  who  depodts  moMf  d»f 
before  ita  insolTencj,  wbicb  remlted  from  fraud  of  it*  f^^Mw, 

UO  V.  6.  16-Z«,  28  Ii.  52,  HOLLAND  t.  CHALLEN. 

SyL   1    (Z;  68S).     BUI  of  pMce. 

Approved  in  Mathews  8.  Co.  r.  Mathews,  148  Fed.  493,  Bsr.  Laws 
Haes.,  e.  159,  aee.  3,  cL  7,  relating  to  suits  bj  creditor^  to  reach  prop- 
er^ of  debtor,  does  not  appl/  to  federal  eourt, 

Sjl.  2  (Z,  688).    Ejectmenl^-Eqaitabla  relief. 

Approved  in  Oreeufield  t.  TJnited  Btates  et«.  Co.,  133  Fed.  78(t,  787, 
where  plaintiff  is  owner  in  possession  of  real  proper^,  and  there  ia  ont- 
standing  adverse  claim,  he  is  entitled  to  maintain  snit  to  quiet  titla 
witboat  flnt  establiBhing  his  title  bj  actipn  at  law. 

Sjl.  3  (X,  688).     Bin  quia  timet. 

Approved  in  United  States  Min.  Co.  v.  Iawboq,  134  Fed.  772,  07  C. 
C.  A.  587,  owner  of  mining  claim  in  possession  of  its  surface  elaiming 
title  to  entire  claim  may  maintain  quiet  title  action,  althongh  lull  show* 
defendant  has  done  underground  work  and  removed  ore. 

Sjrl.  4  (Z,  688).    State  relief  in  federal  eoorta. 

Approved  in  Devine  v.  Los  Angelea,  202  TS.  8.  333,  CO  Ij.  1058,  29 
8np.  Ct.  652,  in  order  to  give  federal  court  jorisdiction,  it  is  not  suffi- 
cient that  bill  to  quiet  title  shows  that  defendant's  adverse  title  wma 
based  on  enoueoos  eonatmction  of  treaty  of  Qnadalnpe  Hidalgo ;  Unitsd 
States  Min.  Co.  v.  Lawsou,  134  Fed.  771,  67  C.  C.  A.  587,  federal  eonrt 
maj  enforce  remedy  given  by  Bev.  St.  Utah,  IS9B,  ff  2915,  3511,  relat- 
ing to  actions  to  qoiet  title;  Smith  Oyster  Co.  v.  Darbee  etc.  I«nd  Co., 
149  Fed.  559,  under  Ci*.  Code,  Cal.,  f  738,  action  to  quiet  tiUe  may  be 
maintained  against  adverse  claims  witliont  plaintiff  first  establishing  his 
right  by  action  at  law;  Willitt  v.  Baiter,  133  Fed.  943,  where  state 
■tatnte  anthoriies  suit  to  quiet  title  regardless  of  possession,  federal 
court  has  jnriadietion,  in  wbicb  snit  to  support  adverM  claim  to  mining 
grounds  may  be  maintained. 

SyL  5    (X,  690).     Quieting   title  in  equity. 

Approved  in  Douglas  Jockey  Club  v.  Granger,  146  Fed.  419,  suit  to 
enjoin  officers  of  a  state  from  exercising  powers  conferred  by  stata 
statote  on  ground  that  they  are  violating  property  rights  of  complainant 
under  eoQstitntion  is  vrithin  jorisdiction  of  federal  court  without  regard 
to  citisenehip;  Amea  etc.  Co.  v.  Big  Indian  etc.  Co.,  146  Fed.  173,  175, 
lights  arising  under  Qv.  Code,  Mont.,  (  1891,  relating  to  water  rights, 
may  be  enforced  in  federal  court  where  there  ia  diversity  of  citinn- 
sbip  i  New  York  etc.  Co.  v.  aty  of  New  York,  145  Fed.  662,  federal  cnut 
will  give  effect  to  statute  of  New  Tork  giving  tenant  under  leaae  for 
more  than  ten  years  right  to  maintain  action  to  remove  eloud  upon  his 
title;  Shewalter  v.  Lexington,  143  Fed.  166,  suit  contesting  validity  of 
tax  bill  for  street  improvements  does  not  involve  title  to  real  estat* 
«ithls  mfft"''^  of  constitution  for  purpose  of. giving  snpiema  eout  of 


■t&te  juriidietion  orer  eootroTeniei  affecUag  titlea  to  real  eatate;  lUiiioli 
Lif«  Ins.  Co,  V.  Newman,  Ml  Fed.  163,  federal  court  of  eqvitr  is  with- 
out power  to  enjoin  collection  of  tax  levied  under  state  authori^  on 
ground  of  its  illegalitj;  Courtne7  t.  Fradt,  135  Fed.  821,  in  the  abaenee 
of  statute  authorizing  suit,  against  foteiga  executor,  be  cauoot  be 
sued  in  state  other  than  where  appointed;  Dawson  v.  Orange,  7B  Conn. 
100,  61  Ati.  102,  Fnb.  Acta  1803,  p.  237,  e.  SS  (Oen.  St.  1902,  {  4053), 
permitting  jury  in  inits  to  determine  adverse  claims  to  real^,  is  valid, 

S7I.  6  (Z,  6B2).     Quieting  title  bj  one  out  of  possession. 

Approved  in  First  Baptist  Church  r.  Harper,  191  Mass.  209,  77  N. 
E.  780,  bill  to  remove  cloud  from  land  cannot  be  maintained  nnleaa 
actual  poaseasion  and  legal  title  are  in  plaintiff, 

110  n.  S.  27-42,  28  L.  56,  CEDAB  BAFIDS  ETC.  B.  B.  v.  HEBBINQ. 

8y\.  3  (X,  693).    Bailroad  aid  grants. 

Approved  in  Hnmbird  v.  Aver?,  195  V.  8.  508,  49  L.  299,  25  Sup.  Ct. 
123,  eaurt  will  not  determine  in  advance  of  action  of  land  Department 
respective  rights  of  grantees  from  Nortbem  Pacific  Bailwa;  Companj 
of  land  claimed  to  be  within  indemnity  limits  of  grant  of  July  2,  1864 
<13  SUt.  at  L.  S6B,  e.  217). 

87L  4  (X,  693).    Selection  of  railroad  grants. 

Approved  in  Sjoli  v.  Dreschel,  199  TJ.  S.  G66,  SO  I^.  812,  note,  26 
Sup.  Ct.  254,  Secretary  of  Interior  has  no  anthority  to  withdraw  from 
•ale  settlement  lands  within  indemnity  limits  not  previously  selected  to 
supply  deficiencies  within  place  limita  of  company's  road. 

110  IT.  S.  42-46,  28  L.  64,  TAYLOB  v.  BEMIS8, 

By].  B  (X,  694).    Payment  to  guardian. 

Approved  in  HcCoy  v.  Lane,  66  Neb.  852,  92  N.  W.  1012,  guardian  has 
anthority  to  bind  estate  of  ward  by  contract  for  services  for  preserva- 
tion of  estate. 

Syl.  8  (X,  694).     Contingent  attorney's  fees. 

Approved  in  Nutt  v.  Sout,  200  U.  S.  21,  50  L.  353,  26  Sop.  Ct.  216, 
illegaUty,  under  U.  S.  Bev.  8t.  S  3*77,  U.  8.  Comp.  St.  1901,  p.  2320, 
of  clause  in  contract  for  prosecution  of  claim  agaiost  United  States 
does  not  invalidate  that  part  of  coatiact  that  provides  for  payment  of 
eervices  of  snm  equal  to  one-third  of  amount  allowed. 

SyL  9  (X,  694).    Excessive  contingent  fees. 

Approved  in  WHnery  v.  Brown,  36  Ind.  App.  282,  76  N.  E.  607, 
contract  by  attorney  to  collect  claim  for  damages  for  $10,  if  $50  was 
recovered,  and  if  more,  the  fee  should  be  in  proportion,  is  valid ;  Bailey  v. 
Garrison,  68  Neb.  7S2,  94  N.  W.  991,  guardian  has  authority  to  bind 
estate  of  his  ward  by  reasonable  contract  for  services  to  preserve  the 
eetat«^ 
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110  V.  S.  47-50,  2S  L.  62,  GILMEB  r.  HIOLEY. 

87I.  1  (Z,  69S).     CroBO-eumiDatioii. 

Approved  in  BeBurrection  0.  Min.  Co.  v.  Fortone  O.  Mln,  Co.,  1S9 
Fed.  674,  64  C.  C.  A.  180,  where  witDMS  for  plaintiff  has  given  paJt  of 
conversation  on  direet  ezaminatioa,  fact  that  entire  converaation  eon- 
eti tales  afflrmatiTe  defense  ia  no  bar  to  disclosure  on  eross-esaminatioD. 

S7I.  3  (Z,  695).    Harmless  error  disregarded. 

Approved  in  Sprinkle  v.  United  States,  150  Fed.  59,  t^pewTitten  letter 
purporting  to  have  been  dictated  bj  defendant  and  eigned  in  his  nam« 
t^  atendl  is  inadmissible  against  him;  Armour  ft  Co.  t.  Bossell,  144 
Fed.  616,  master's  dutj  to  servant  regarding  appliances  is  to  ezereiae 
ordinary  caie  to  provide  servant  with  leaaonablj  safe  place  and  ap- 
pliances; National  Biscuit  Co.  v.  Nolan,  138  Fed.  9,  70  C.  C.  A.  436, 
error  to  permit  plaintiff  to  teatif  j  that  ahe  depended  on  herself  (or  sop- 
port;  Union  Pac.  E.  Co.  v.  Field,  137  Fed,  18,  69  C,  C.  A,  536,  nnswom 
statement  of  irrelevant  facta  by  counsel  in  hia  statement  to  jury  is 
fatal;  Beaurrection  Q.  Mio.  C*.  v.  Fortnoe  O.  Mia.  Co.,  129  Fed.  677, 
04  C.  C.  A.  180,  parol  evidence  ia  ineompetent  to  substitute  in  a  eon- 
vejance  a  call  for  another  moDoment  in  plae«  of  call  for  original  mono- 

110  U.  8.  51,  52,  28  L.  67,  DMITED  STATES  ».  CABBY. 

S7I.  1  (X,  69S}.    Eieeptiona,  when  taken. 

Approved  in  Montana  Min.  Co.  v.  St.  Lonis  etc.  Co.,  147  Fed.  908, 
under  rule  58,  circuit  court,  district  of  Montana,  exceptions  taken  in 
chambers  to  instructions  waa  sufficient;  dissenting  opinion  in  Owens 
T.  United  States,  130  Fed.  286,  64  C.  C.  A.  S25,  majority  holding  after 
statement  bj  court  to  counsel  that  there  was  no  practice  as  to  when 
exceptions  to  inatruetions  in  ciiminal  case  should  be  taken,  exceptions 
taken  day  after  jury  retired  were  properly  taken;  Annans  v.  Sewell, 
47  Or.  373,  84  Pac.  395,  under  B.  ft  C.  Comp.,  }  169,  Oregon,  relating 
to  exceptions,  an  exception  taken  after  trial  is  too  late. 


Syl.  1   (Z,  696).     Jurisdictional  amount  on  appe«L 
Approved  in  Fredonia  Gas  Co.  v.  Bailey,  72  Kan.  406,  S3  Pac.  982, 
in  action   for  tl|34S  where   defendant  admits   $1,000  is  due  and   ver- 
dict is  for  $1,094,60,  amount  in  controversy  i*  but  494.60,  and  suprenM. 
court  has  no  jurisdiction. 

110  U.  S.  5B-61,  28  L.  70,  HOLLAND  v.  CHAMBEE3. 

Syl.  1  (X,  697).    Fraetiee  on  removal. 

Approved  in  O'Conor  v.  Texas,  202  V.  S.  507,  50  L.  1126,  26  Snp 
Ct.  726,  alien  nonresident  can  no  longer  claim  privilege  under  U.  S. 
Stat.  1901,  p.  520,  subsee.  1,  removing  to  federal  circuit  court  *■  netioa 
inst  him  in  stata  court. 


no  U.  a  T6-B0,  28  L.  65,  SCHBEIBEB  t.  SHABPLESa 
SjL  1  (X,  698).  lufrioging  copyright — Death  ot  defendant. 
Approved  in  Walker  v.  Glob«  ate.  Co.,  140  Fed.  308,  Bev.  St,  9  4965, 
ia  penal  etatute;  Overland  Cotton  Mill  Co.  t.  Feopls,  32  Colo.  265,  105 
Am.  at.  Bep.  74,  75  Pae.  925,  judgment  of  conviction  under  Mills* 
Ann.  St^  §  413,  for  emplojing  child  under  fourteen,  abatei  on  deatb 
«f  defendant. 

S7I  2  (X,  699).    SuTival  of  actions. 

Approved  in  Walker  t.  Globe  etc.  Co.,  140  Fed.  309,  rights  of  an< 
thors  ot  charts,  etc.,  under  If.  8.  Comp.  St.  1901,  p.  3406,  ww  not 
taken  awaj  by  U.  B.  Comp.  St  1901,  pp.  3414,  3416. 

110  U.  S.  81-97,  38  L.  76,  CLAFLIN  ».  COMMONWEALTH  INa 
CO. 

Syl,  3   (X,  700).     Presumption  from  fraud. 

Approved  in  Fidelity  etc.  Co.  t.  Bank  of  TimmonsviDe,  13ft  Fed. 
103,  under  fidelity  bond  providing  that  any  willful  misstatement  of  » 
fact  by  employer  will  rendei  bond  void,  mere  beli.ef  that  it  was  imma- 
terial whether  question  ma  answered  tmthfnUy  or  not  did  not  mako 
«DBwer  immaterial. 

Syl.  4  (X,  700).    False  statements  by  Insured  as  to  loas. 

Approved  in  Hall  r.  Western  Underwriteis'  Assn.,  106  Mo.  App.  478, 
81  S.  W.  227,  under  policy  providing  any  falae  swearing  shall  avoid 
policy,  false  statement  by  insured  that  his  loss  was  largely  in  excess 
of  what  he  knew  it  to  be  he  could  not  recover  at  all;  Meyer  v.  Home 
Ins.  Co.,  127  Wis.  301,  106  N.  W.  1089,  under  terms  of  fire  poUey  will- 
ful false  swearing  avoided  the  polity'. 

HO  U.  a.  97-107,  28  L.  83,  HILTON  t.  MEBBITT. 

SyL  4  (X,  701).    Eecovery  of  duties. 

Approved  in  Light  v.  Canadian  County  Bank,  S  Old.  5S0,  37  Fao. 
1077,  in  proceedings  under  St.  Okl.,  e.  66,  art.  9  (Arrest  and  Bail), 
judgment  debtor  ia  not  entitled  to  jury  trial  upon  motion  to  discharge 
order  of  arrest. 

110  D.  a.  103-119,  28  L.  86,  KELLOGO  BBIDOE  00.  v.  HAMILTON. 

SyL  2  (X,  702}.     aale* — Caveat  emptor. 

Approved  in  Kell  v.  Trenchard,  142  Fed.  21,  in  purchase  of  standing 
lumber  where  inspection  was  rendered  unavailing  by  fraud  of  seller, 
caveat  emptor  does  not  apply. 

SyL  3  (X,  702).    Warranty  of  sale  of  personalty. 

Approved  in  dissenting  opinion  in  Davis  etc.  Co.  t.  Malloiy,  137 
Fed.  341,  69  L.  B,  A.  973,  69  C.  C.  A.  662,  majority  holding  there  is 
BO  implied  warranty  that  article  will  be  <t  for  certain  pnrpose  nnder 
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contract  to  mumfaetnra  eertain  oirticle.  Bee  102  Am.  Bt  Bep.  41^ 
note. 

Sfl.  i  (Z,  702).    Warrant  of  msiinfaetarer. 

Approved  in  Davis  et«.  Co.  v.  MaUoir,  137  Fed.  334,  69  L.  B.  A. 
973,  69  C.  a  A.  063,  under  written  contract  to  sell  certain  drill  there 
vas  no  implied  warrantjr  that  drill  would  do  the  work  aa  well  as  a 
diamond  drill;  Bunch  v.  Weil,  73  Ark.  347,  80  8.  W.  583,  65  L.  B.  A. 
80,  applying  rule  when  retailer  bought  flour  and  it  tvmed  ont  inferior; 
Kixa  Canning  Co.  v.  Lehmann  etc.  Co.,  70  Kan.  666,  79  Pse.  142,  70 
L.  B.  A.  653,  one  who  puts  ap  apples  in  cans  impliedlf  warranla  that 
titty  are  free  from  latent  defects;  George  v.  Bhreveport  etc.  Co.,  114 
La.  BOS,  36  So.  434,  manufacturer  who  sella  his  product  is  properlj 
held  presumptively  to  knowledge  of  qualities  of  thing  be  sells;  BolUna 
Engine  Co.  v.  Forge  Co.,  73  N.  H.  99,  59  Atl.  386,  maniifaetarer  of 
piston  rod  for  an  engine  is  liable  for  ordinary  care  in  selecting  material 
bnt  not  for  defects  in  steel  if  not  discoverable  by  SDch  care.  8e«  102 
Am.  St.  Bep.  616,  note. 

Diatinguiahed  in  Davis  etc  Co.  t.  UaUory,  137  Fed.  336,  G9  L.  B.  A. 
973,  69  C.  C.  A.  662,  impUed  warranty  thdt  article  vrill  be  At  for  par- 
ticular purpose  will  be  inferred  from  eontraet  to  furnish  it  for  that 
specifle  purpose. 

SyL  0  (X,  703).    Liabili^  of  ori^nal  contractor.  . 

Approved  in  The  Nimrod,  141  Fed.  216,  acceptance  of  boiler  for  tng- 
does  not  exclude  implied  warrant  of  fitness  vrith  reepeet  to  defects  dis- 
coverable only  by  use. 

110  V.  a  119130,  28  L.  90,  ALLEN  t.  WITHBOW. 

ByL  e  (Z,  703).    Filling  in  blanks  in  deed. 

Approved  in  Carr  v.  UeColgan,  100  Md.  477,  60  AtL  608,  mortgagor 
who  accepts  benefits  of  loan  is  estopped  from  excepting  to  sale  on 
ground  that  blanks  in  the  mortgage  were  filled  is  after  execution  t^ 
scrivener  under  pafol  autbori^. 

110  U.  S.  151-156,  28  L.  101,  HABT  t.  SANBOU. 

Syl.  3  (Z,  705).    Equi^  jurisdiction  in  personam. 

Disapproved  in  York  Co.  Sav.  Bank  v.  Abbot,  131  Fed.  984,  enit  b^ 
lessee  against  nonresident  leesor  to  enforce  rights  under  lease  may  bar* 
to  enforce  lien  on  real  property  and  with  jurisdiction  of  circuit  eonrt 
under  U.  B.  Comp.  Bt.  1901,  p.  513. 

Syl.  4  (Z,  707).    Judgment  on  eoustnictive  service. 

Approved  in  Colla  Com.  Co.  v.  BobUnger,  147  Fed.  422,  Act  Ark.  Feb. 
26,  1901,  Ejrby's  Dig.,  §  835,  authorizing  personal  judgment  againat 
foreign  corporation  after  service  on  auditor,  is  unconstitutional;  Metro- 
politan Bubber  Co.  v.  Place,  147  Fed.  S5,  decree  in  suit  for  dissolution 
of  corporation  barring  all  claims  which  were  not  presented  does  not 
conclude  nonrcMdent  of  state  unleaa  ha  was  personally  served  or  ap- 


p«ared;*Kerni  t.  UeAolaj,  8  Id&Iio,  665,  69  Pae.  &40,  where  saminoiis 
ma  published  agaiiiBt  nonrMident,  judgment  wae  onlj  TSlid  aa  to  prop- 
ertj  attaehed;  SUver  Camp  Uiniug  Co.  v.  Dickert,  31  Mont.  497,  78 
Pae.  970,  under  Uent.  Code  Civ.  Pros.,  g  638,  service  of  suinuiona  b^ 
publication  on  nonreddest  will  uot  Buataia  judgment  in  personam; 
EiU  V.  Henry,  66  N.  J.  Eq.  155,  57  Atl.  556,  §  10  of  N.  J.  Chancery 
Aet  (Revigion  1902;  P.  L.,  p.  514),  providing  for  publication  againat 
hdrs,  does  not  apply  to  anit   to  determine  adverse  elaimg  to  realty. 

110  U.  a.  174-177,  28  L.  109,  BEDFIELD  v.  TaTALTPEEA  lEON  CO. 

ByL  2   (Z,  709).     Intereit  after  judgment. 

Approved  in  Herold  v.  Shanley,  146  Fed.  24,  where  internal  revenue 
tax  on  legacies  was '  illegally  exacted,  interest  waa  properly  allowed  in 
suit  to  recover  tax;  The  Eliia  Lines,  132  Fed.  244,  65  C.  C.  A.  538, 
intereit  on  adjustment  of  conflicting  claims  in  admiralty  is  in  discre- 
tion of  court. 

110  U.  8.  178-183,  88  L.  Ill,  QUEBEC  BANE  v.  HELLMAK 

Syl.  1  (Z,  710).    Depodt  of  promissory  note. 

Approved  in  American  Fine  Art  Co.  v.  Simon,  140  Fed.  537,  under 
agreement  that  defendant  should  sign  certain  designs  so  that  plaintiff 
might  procure  copyright  and  that  such  signing  ehonld  not  be  an  order 
for  work,  the  signing  did  not  constitute  order  for  work  don«  under 
»  former  contract. 

110  U.  8.  183-191,  23  L.  113,  WHITE  v.  CBOW. 

SyL  1  (X,  710).     Setting  aside  fraudulent  judgment 

Approved  in  Eeith  v.  Alger,  85  S.  W.  78,  114  Tenn.  28,  where  estate 

had  received  beneflt  of  sale  of  land  by  vende^  it  could  not  maintain 

action  to  set  aside  decree  against  the  estate. 

8yL  3  (Z,  711).    Judgment  on  nnautherized  appearance. 

Approved  in  Bell  v.  Thompson,  147  Cal.  694,  82  Fac.  329,  complaint 
for  relief  against  judgment  fraudulently  procured  which  does  not  state 
facts  showing  defense  on  the  merits  is  insufficient;  Rice  v.  Bolton,  128 
Iowa,  658,  100  N.  W.  63S,  premature  appointment  of  guardian  ad 
litem  of  minor  on  petition  for  sale  of  land  of  intestate  could  not  be 
callaterally  attacked, 

'.  CAHtO  ETC.  B. 

Syl.  2  (X,  711).    Legalizing  unauthorised  municipal  acta. 

Approved  in  Blair  t.  Chicago,  201  D.  a  452,  SO  L.  628,  26  Sup.  Ct. 
427,  authority  of  Chicago  under  111.  Acts  Feb.  14,  1859,  and  Feb.  21, 
1861,  to  fix  terms  under  which  street  railway  companies  should  occupy 
streets,  includes  power  to  fix  term  of  such  occupation. 
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110  U.  8.  209-211,  28  L.  ISl,  DIMPPELL  t.  OHIO  ETC.  BY. 

S7I.  1  (X,  nS).    Lachei  of  itoeUioldet. 

Approved  in  MeCftmpbell  t.  Fountain  Hoad  B.  B.  Co.,  Ill  Tetin.  T3, 
102  Am.  St.  Bep.  731,  77  B.  W.  1074,  stockholders  to  nltn  niea  mb- 
•cTiption  for  stock  eumot  avoid  ume  in  equitj. 

S7L  2  (X,  713).    Bigbts  of  minoritj  ttoekfaolders. 

Approved  in  Von  Araim  v.  American  Tube  Works,  118  Mass.  SIS, 
74  N.  E.  681,  minority  stoekholder  in  action  against  oIBmis  of  eorporx- 
tion  for  misappropriation  must  allage  corporation  refnsed  to  act  or  that 
application  would  be  useleai.    See  07  Am.  8L  Bep.  32,  note. 

S7L  3  (X,  713).    Btockholden'  miit  against  corporatioB. 

Approved  in  Bowling  Qrsen  Tr.  Co.  v,  Virginia  ete.  B.  Co.,  132 
Fed.  023,  whare  fitness  of  trustee  in  railroad  mortgage  is  not  quea- 
tioned,  individual  bondboldera  are  not  aeceasary  parties  to  mit  to 
foreclose;  Home  Fire  Ins.  Co.  v.  Barber,  67  Neb.  858,  108  Am.  St. 
Bep.  726,  727,  BS  N.  W.  1030,  parebaaer  of  stock  eannot  attack  corpora- 
tion for  prior  mismanagement  unless  the  effects  are  injnrioas  to  Um; 
Bankin  v.  Soothwestern  Brewery  ft  Ice  Co.,  12  N.  U.  59,  73  Pae.  614, 
stockholder  acquiring  stock  bj  purehaae  cannot  complain  of  illegal 
salaries  paid  directors  prior  to  buying  stock.  See  97  Am.  St.  Bep.  40, 
note. 

110  U.  8.  219-221,  28  L.  126,  UNITED  STATES  ».  OBAHAM. 

SjL  2  (X,  715).     Constnidion  of  statutes. 

Approved  in  Houghton  v.  Payne,  194  U.  8.  100-90,  48  L.  801,  892,  24 
Sup.  Ct.  590,  in  conHtniing  20  Stat,  at  L.  355,  358,  0.  ISO  (Stat.  1901, 
p.  2646),  t  10,  relating  ta  postage  rates,  enstom  of  department  most 
yield  to  positive  language  of  statute;  Knight  v.  Shelton,  134  Fed.  434, 
under  Const.  Ark.  1874,  art.  10,  g  22,  providing  for  submitting  pro- 
posed ami^ndmenta  thereto  to  the  electors  of  the  state,  approved  bj 
majority  of  electors  voting  on  proposition  is  not  sufficient  nnleas  abo 
majority  of  electors  voting  at  the  election. 

Distinguished  in  dissenting  opinion  in  Bates  etc.  Co.  t.  I^yne,  194 
n.  S.  Ill,  48  L.  S96,  24  Sup.  Ct.  595,  majority  holding  refusal  of 
postmaster  general  to  admit  to  the  mails  as  Bocond-elass  matter  monthly 
musical  publication  complete  in  itself,  is  iu>t  so  clearly  erroneoos  as  to 
call  for  interference  by  courla. 

110  U.  S.  223,  28  L.  128,  D0W8  t.  JOHNSON. 

Syl.  1  (X,  71Q).    Jurisdiction  of  supreme  court. 

Approved  in  Gray  v.  Grand  Forks  Merc  Co.,  138  Fed.  S4T,  nader 
Bankr  Act  July  1,  1898,  e.  541,  par.  2Sa,  30  Stat.  S53,  leUting  t* 
appeals  in  bankruptcy  proceedings,  amount  of  allowaooe  01  rejeetioa 
4etennines  amount  in  controvert. 


Un  ITotei  on  U.  8.  BeporU.  UO  U.  &  887-887 

110  U.  8.  227-328,  28  L.  127,  PUGH  t.  DAVIH. 

S;L  1   (Z,  717).     Qranting  superaedeaa. 

Approved  in  Id  n  T.  H.  HUI  Co.,  liS  Fed.  S33,  834,  neither  dtalJoB  nor 
bond  are  JDriadictioiiHl  lequisitee  to  app«aT  in  bankruptcj,  and  dsfeeti 
maj  be  cured  after  tims  for  appeal. 


S7I.  3  (Z,  717).    Infringeroent  of  patents. 

Apptared  in  American  Can  Co.  r.  Hiekmott  ete.  Co.,  142  FtA.  146, 
Holden  and  Broini  patent  No.  598,567  for  eon-body  tuacbine,  not  in- 
fringed bj  Eldridge  patent  No.  712,998;  O.  H.  Jewell  Filter  Co.  v. 
Jaekson,  140  Fed.  844,  iiarrying  arm  of  dzth  claim  of  letters  patent 
No.  509,126  for  improvementa  in  filt«n,  not  infringed  117  combination 
«f  atmight  aim  with  other  elementa  of  patented  combination;  Kip 
ArmBtrong  Co.  t.  King  Philip  Mills,  130  Fed.  30,  Baker  patent  No. 
595,688,  for  warp  stop-motion  for  looms,  claim  5,  is  valid. 

110  V.  8.  264-378,  88  L.  141,  PBEEMAN  v.  DAWSON. 

S;l.  1  (Z,  718).    Jurisdiction  of  supreme  court. 

Distinguished  in  Feely  t.  Brj^an,  55  W.  Va.  595,  47  8.  E.  312,  where 
MTeral  creditors  with  separate  demands  attack  a  mortgage  as  a  pref- 
erence, and  a  denee  adjudging  property  for  benefit  of  all  creditors  is 
made,  these  sums  cannot  be  added  to  give  supreme  court  Jurisdiction 
for  an  appeal  by  preferred  creditor. 

87I.  2  (Z,  718).     Application  to  set  aside  judgment. 

Approved  la  King  v.  Davis,  137  Fed.  233,  federal  court  has  no  power 
to  vacate  judgment  of  former  term  founded  on  false  return  of  process; 
Thalheim  v.  Camp  PhosphaU  Co.,  48  Fla,  195,  37  So.  585,  under  §  1272, 
Bev.  8L  1898,  filing  of  supersedeas  does  not  have  effect  of  restoring 
to  defendant  personal  property  previooely  Icnied  on. 

110  U.  a.  376-287,  88  L.  145,  KBIPPENDOHP  v.  HTDE. 

B7I.  1  (Z,  719).    Possession  by  marshal. 

Approved  in  Hockaday  v.  I>rye,  7  OU.  26i,  54  Pac.  477,  478,  where 
insolvent  debtor  has  made  assignment,  and  before  filing  ioventoiy  prop- 
erty is  attached  and  sold,  general  creditors  may  interplead  in  attach' 
ment  action. 

Syl.  8  (Z,  770).    Aneillary  proceeding  in  federal  eeurt. 

Approved  in  In  to  UcMahon,  147  Fed.  685,  court  of  bankruptcy  may 
determine  suit  by  trustee  against  mortgagee  of  property  to  set  aside 
mortgage  given  within  four  months  prior  to  the  bankruptcy;  O'Connor 
y.  O'Connor,  146  Fed.  997,  suit  to  set  aside  judgment  of  diimisBal  en- 
tered by  same  court  where  judgment  was  obtained  is  ancillary  to  such 
action;  King  v,  Davis,  137  Fed.  236,  where  at  time  hnsband  was  sued 
In  ejectment  he  wu  in  possession  by  sufferance  of  wife,  who  held  title 
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bot  waa  not  sued  and  baebaiid  ftcqaired  life  interest  on  death  of  wife 
after  jndgmeDt,  he  is  entitled  to  have  jndgmeDt  ag&inst  him  bj  de- 
fanlt  set  aside;  Secnritj  T.  Co.  t.  TJnioii  T.  Co.,  134  Fed.  302,  ^er* 
state  CDort  bas  asanmed  juriBdietion  of  snit  to  foreeloee  nibvad  mort- 
gage and  appointed  a  leeeiver,  federal  will  not  assome  jnriBdietioD; 
Hatcher  t.  Hendiie  etc.  Co.,  133  Fed.  270,  68  C.  C.  A.  IB,  attaelunent 
lien  obtained  in  atate  court  remains  in  force  npon  remoral  of  eaae  to 
fedeml  eonrt;  Hampton  Koads  etc.  Co.  v.  Newport  News  ete.  Co.,  131 
Fed.  636,  where  federal  court  has  jarisdietion  of  assets  of  nilroad 
company  operating  throag:h  recdver,  it  has  jorisdiction  of  petitiffn  bj 
receiver  to  restrain  eompeting  eompanj  from  maintaining  gate*  aeroa* 
a  street,  without  regard  to  question  of  eLttxenship. 

Sjl.  S  (Z,  720).    Interest  of  partf  in  litgation. 

Approved  in  Miller  £  Lux  t.  Bleke/,  116  Fed.  SS4,  eroaa-bills  between 
defendants  in  federal  court  to  determine  appropriators'  rights  in  stream 
maj  be  Sled  where  court  has  jurisdiction  of  suit  b;  reason  of  divermt^ 
of  eititensbip;  Amee  etc.  Co.  v.  Big  Indian  etc.  Co.,  14B  Fed.  IBO,  in 
suit  in  federal  court  to  establish  rights  to  water  of  stream  against  ser- 
eraJ  appropriators,  all  of  whom  are  citisens  against  different  statco, 
crosB-billi  may  be  filed  between  defendants;  In  re  Mood;,  131  Fsd. 
529,  bankruptcy  eonrt  has  jurisdiction  to  take  possession  by  marshal 
or  receiver  of  propertj  in  possession  of  claimant,  whera  it  has  been 
fraudulently  transferred  hj  bankrupt,  and  said  court  has  power  to 
determine  right  of  ownership;  Louisville  Trust  Co.  v.  Enott,  130  Fed. 
826,  65  C.  C.  A.  158,  state  court  has  jurisdiction  over  action  bj  minority 
stockholders  for  inspection  of  books  of  liquidating  corporation,  whei* 
creditor  of  corporation  coHosivelT'  obtained  a  judgment  and  seenred  %p- 
poiotroent  of  receiver. 

S7I  4  (X,  722).    Court's  power  over  process. 

Approved  in  Nelson  v.  Meehan,  2  Alaska,  495,  wfaere  plaintiff  ro- 
covered  judgment  for  specific  performance  of  contract,  it  would  be  aet 
aside  in  same  court  npon  showing  of  fraud  and  perjuror. 

110  U.  S.  286-295,  28  L.  149,  AMERICAN  FILE  CO.  v.  QABBETT. 

Bjl.  2  (Z,  723).    Pledgee  without  notice. 

Approved  in  Tollman  v.  Quiney,  129  Fed.  OTS,  where  defendant's  not* 
iras  transferred  to  plaintiff  before  maturit;r  in  settlement  of  ponding  suit, 
plaintiff  was  bona  fide  holder;  Birket  v.  Elward,  68  Kan.  300,  74  Pac. 
1101,  64  L.  B.  A.  568,  indorsee  of  negotiable  note  taken  as  securi^  for 
prior  debt,  there  being  no  new  consideration,  is  bolder  for  value. 

Sfl.  3  (X,  723).    Duty  of  assignee  in  bankraptej. 

Approved  in  First  Nat.  Bank  v.  Lasater,  196  U.  S.  119,  4ft  L.  409, 
25  Sup.  Ct.  206,  payment  under  J  6198,  Bev.  St.,  by  giving  renewal  note, 
will  not  uphold  recovery  against  bank  on  account  of  usury  in  first  note. 


1181  Notei  on  V.  6.  Beports.  110  V.  8.  290-317 

110  V.  8.  M6-301,  U  L.  ISe,  WHITESIDE  v.  HASELTON. 

8^1.  2  (X,  724).    ConeloiiTenen  of  deeree. 

DiBtinguished  in  Mankato  t.  Barber  A.  P.  Co.,  142  Fed.  341,  wImt* 
wntraetor  in  the  cily  waa  not  party  to  (nit  to  have  eontnct  adjudged 
void,  it  is  not  bound  hf  judgment  beeanae  it  had  knowledge  thereof. 

Gt^L  3  (X,  724).    PuTchaMr  pendente  lite. 

Approved  in  Hargrove  v.  Cherokee  Nation,  12ft  Fed.  190,  63  C.  C.  A. 
276,  geQeral  rule  that  stranger  cannot  bj  purchase  from  defendant 
pendente  lite  aeqaire  an?  right  not  saBject  to  jndgment,  appliea  to  suit 
'  bj  Indi&D  tribe  to  recover  lands  held  bj  those  claiming  membership  in 
the  tribe. 

BiatingniBhed  in  Sing  v.  Davis,  137  Pad.  840,  Ta.  Code  1887,  {  8566, 
relating  to  filing  lis  pendens,  has  no  application  to  federal  courts  sit- 
ting in  Virginia. 

110  U.  S.  SOl-304,  28  L.  1&4,  ILLINOIS  ETC.  B.  B.  v.  TUBBILL. 

87I.  1  (X,  725).     Interest  on  infringer's  profits. 

Approved  in  Doten  v.  Citj  of  Boston,  13S  Fed.  408,  omier  of  patent 
mAj  recover  from  user  infringing  device  amount  Mved  hj  substitution 
«f  such  device  for  one  previonslj  naed, 

110  IT.  8.  306-310,  S8  L.  166,  JEFFBIES  v.  UUTUAL  LIFE  ISB. 
CO. 

87!  2   (X,  725).     Champertons  eontittct 

Approved  in  Silverman  v.  Pennsjlvania  B.  Co.,  141  Fed.  882,  eon- 
tract  with  Bttomef  bj  which  be  agrees  to  conduct  anit  on  contingent 
fee  and  advance  disbnrsements  is  void;  Duek  v.  Antle,  S  OU.  156,  47 
Fae.  1057,  error  to  sustain  demurrer  to  answer  on  promlsaoi;  note 
where  it  was  alleged  that  note  was  given  as  consideration  to  dismiss 
contest  agninat  homeste&d  entrj  of  defendant,  wUeb  salt  plaintiff  knew 
he  had  no  right  to  maintain. 

110  U.  8.  311-317,  28  L.  158,  TOOEL  v.  OBUAZ. 
S7L  1  (X,  726).  Privileged  communications— Action  for  UbeL 
Approved  in  Gabriel  v.  McMullin,  127  Iowa,  420,  103  N.  W.  356, 
under  Code,  J  4608,  prohibiting  disclosure  of  confidential  eommnnica- 
tiona  by  client  to  attomej,  eommmucation  made  \>y  proaeeator  to 
eonntjr  attomef  requeatlug  arrest  of  accused  i*  confidential;  Bee  Pub- 
lishing Co.  V.  Shields,  68  Neb.  758,  94  N.  W.  1030,  occasion  of  privi- 
lege will  not  juatifj  false  and  groundless  impntationB  of  wicked  mo- 
tives against  public  officials;  Sehults  v.  Strauaa,  127  Wis.  331,  lOS  N.  W. 
1068,  statements  bf  defendant  as  witness  before  grand  jur^  and  to 
district  attomej  during  investigation  of  an  offense  were  privileged. 
See  104  Am.  St.  Bep.  116-1E6,  note. 

Distinguished  in  MiUer  r.  NuekoUs,  77  Ark.  72,  4  L..  B.  A.  (N.  B.) 
14S,  Bl  B.  W.  762,  statement  that  a  single  woman  had  given  birth  to  ft 
•hild  amounted  to  charge  of  fornication  and  was  libelous  per  at. 
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110  tr.  a  317-32],  28  L.  161,  CORKER  t.  JONEa 

87I.  3  (X,  726).    Suit  hj  ward  against  piardian. 

Bee  112  Am.  St.  Bep.  199,  note. 
110  U.  S.  321-325,  28  L.  162,  EAST  ST.  LOUIS  v.  ZERBT. 

871.  3  (X,  727).     Discretioa  of  mnnieipal  authorities. 

Approved  in  State  ex  reL  Benedict  v.  New  Orleana,  111  La.  370,  35 
So.  606,  deter  miuHtioD  of  wbat  are  neeeBsar;f  and  usual  ebargea  against 
city  is  in  discretion  of  city  antborities;  Helena  W.  W.  Co.  v.  City  of 
Helena,  31  Mont.  247,  78  Pae.  222,  expenditure  to  install  water  ajtteia 
is  not  current  ezpenae  within  Bees.  Laws  1603,  p.  42. 

110  TJ.  a  330-338,  28  L.  163,  TAYLOR  r,  DATia 
.     Syl.  1  (X,  72T).     LiabiUty  of  traste*. 

Approved  in  Carpenter  t.  Lindauer,  12  N.  U.  306,  78  Pae.  58,  adminis- 
tratrix of  estate  of  deceased  busband  wbieh  is  wholly  commani^  prop- 
erty is  liable  to  extent  of  such  estate  to  creditors  of  community;  L« 
Boy  T.  Jacobsky,  136  N.  C.  4S1,  48  8.  E.  798,  67  L.  B.  A.  977,  goBrdi»B, 
a  tenant  in  common  with  his  wards.  Is  not  personally  bonnd  where  hft 
signed  his  own  name  and  also  as  gnaTdian  to  eontraet  to  convey  tlw 
property  ivhere  pnrehaseT  knew  for  whom  he  was  acting. 

110  U.  a  338-347,  28  L.  168.  UNITED  STATES  v.  BEHAN. 

S7I.  2  (X,  729).    Wrongful  breach  of  contract— Damages. 

Approved  in  Michigan  Tacht  etc.  Co.  v.  Butch,  143  Fed.  934,  measnr* 
of  damages  for  failure  to  build  boat,  where  payments  have  been  made, 
is  excess  of  payments  made  over  damages  sustained  by  breach;  Jen- 
son  T.  Lee,  67  Ean.  542,  73  Pae.  73,  one  prevented  from  performing 
eontraet  to  work  on  ranch  for  share  of  piollts  may  abandon  contract 
and  sue  on  quantum  meruit  for  value  of  services  rendered;  Chrishobn 
etc.  Mfg.  Co.  T.  U.  S.  Canopy  Co.,  Ill  Tenn.  211,  77  8.  W.  1064,  in 
action  for  damages  for  price  of  certain  patented  brackets,  connterelaim 
for  failure  to  deliver  in  time  was  sustained  as  to  unouDt  ef  braekats 
sold  to  solvent  customer  and  not  delivered. 

Syl.  3   (X,  729).     Recovery  of  anticipated  profits. 

Approved  in  Lillard  t.  Kentucky  Dist  etc.  Co.,  1S4  Fed.  178,  67  C. 
C.  A.  74,  under  agreement  to  deliver  distillery  slop  to  fatten  eattle  at 
time  and  manner  agreed,  tellnre  to  deliver  entitles  buyer  to  damages 
for  additional  outlay  for  food  and  tpsB  of  anticipated  profit*  from 
failure  to  make  sales;  Lader  Gas  Engine  Co.  v,  Dn  Bois,  130  Fed.  830, 
6S  C.  0.  A.  172,  in  action  to  recover  damages  for  tailnre  to  manofae- 
tnre  machinery,  where  evidence  showed  profits  during  period  eontraet 
was  performed,  verdict  for  profits  for  remaining  months  after  breach 
was  not  objectionable;  Spencer  Medicine  Co.  t.  Hall,  78  Ark.  343,  344, 
03  S.  W.  987,  988,  determining  right  to  recover  future  conunismons  by 
salesman  for  brasch  of  eontraet;  Choctaw  ate,  B.  R.  Co.  v.  Jacobs,  IS 
Okl.  600,  82  Pae.  S04,  loss  of  anticipated  eonunisaions  from  anticipated 
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SjL  2  (X,  732).  CharteT  subject  to  subsequent  legislBtioii. 
Approved  in  Tampa  Waterworks  Co.  t.  Tampa,  199  XT.  B.  243,  50  Ij, 
173,  20  Bop.  Ct.  23,  after  letting  contract  witb  water  compKD^,  amniei- 
palitj  bas  power  to  alt«r  the  rates;  Omab*  Water  Co.  t.  Cit^  of  Omaha, 
147  Fed.  e,  legislatura  nutj  empower  titj  to  suspend  hj  eontraet  for 
reasonable  term  of  years  its  power  to  fix  water  rates;  Boss  t.  Board  of 
Supervisors,  128  Iowa,  440,  104  N.  W.  511,  where  proceedings  for  eoa- 
struetion  of  drainage  ditch  were  eommeoeed  and  statute  under  which 
work  was  done  was  held  oneonstitutionEil  for  failure  to  give  notiee  to 
certain  persons,  subsequent  enactment  that  applied  to  all  proceeding* 
was  valid;  Leavenworth  v.  Water  Co.,  69  Kan.  88,  7S  Fac  453,  obliga- 
tion to  sell  water  plant  at  valuation  to  be  fixed  by  three  appraisers,  one 
to  be  chosen  by  company,  cannot  be  set  aside  by  statute  requiring  sale 
after  appraisement  where  company  has  no  voice;  Allen  v.  Ajaz  hGn. 
*  Co.,  30  Mont.  S06,  77  Pac  SO,  in  snit  hj  minori^  Btockholdeni  to  reafaniB 
■ale  of  corporate  property,  anthority  confused  by  I^wb  18M,  p.  113,  did 
not  impair  obligation  of  contract;  Bockingham  etc.  Co.  v.  Hobbs,  72 
N,  H.  538,  58  At).  49,  66  L.  B.  A.  561,  legislatnre  may  at  any  time 
Biter  or  amend  charter  of  corporation  engaged  in  manufacturing  tad 
telling  electrici^. 

SyL  4  (X,  733).    Begnlatiag  water  rates. 

Approved  in  Chicago  v.  (Scero,  210  JH  299,  71  N.  E.  360,  Hnrd'a  Ber. 
Bt.  ISOl,  p.  347,  §  2S,  in  relation  to  duty  of  fumisliiDg  water  by  ronnie- 
ipalify  owning  waterworks,  to  municipality  not  owning  waterworks,  k 
ConititutionaL 

SyL  S   (X,  734).     Judicial  duties  of  municipalitiec 

Approved  in  Jones  v.  North  Qeorgia  Elec.  Co.,  125  Oa.  628,  54  B.  E. 

89,  Acts  1S97,  p.  6S,  Van  Epps'  Code  Supp.,  §;  6454,  6450,  in  rolatioa 

to  right  of  eminent  domain,  is  constltutionaL 

110  V.  S.  389-398,  28  L.  186,  CABLE  t.  ELLIS. 

SyL  8  (X,  735).    Bemoval  of  eause. 

Approved  in  Nash  r.  MeNamara,  14S  Fed.  543,  parties  bnmght  Into 
action  in  state  court  by  eross-complaint  who  allege  that  they  have  nic- 
eeeded  to  interests  of  plaintifF  and  allege  snbatantiaBy  same  cause  of 
action  against  defendant  as  plaintiS  had,  must  be  considered  as  plaia- 
tiff's  and  cannot  remove  causa. 

110  n.  8.  39S-400,  28  L.  189,  TUPPEB  t.  WISE. 

ByL  1  (X,  736),  Jurisdictios — Amount  is  controversy — Separate  Av 
mands. 

Approved  in  Poely  t,  Bryan,  55  W.  Ta.  593,  47  S.  i.  811,  wfaere 
ereditois  witb  separate  demands  have  mortgage  set  aside  as  preference 
under  S  2,  c  74,  Code  1899,  preferred  creditor  cannot  add  nuns  ot  all 
dtmaods  to  give  juriadietion  to  supreme  court  on  appeaL 


110  U.  B.  401-403,  28  L.  I»0,  BEAN  v.  PATTEB80N. 

SjL  1   (X,  736).    Prioting  tiaaBcnpt  ott  appe&L 

Approved  in  United  SUtes  v.  Mason,  13S  Fed.  742,  64  C.  C.  A.  270, 
tinder  Bev.  St.  V.  B.,  fi  833,  printing  and  diitTibuting  bsnkmpt«7  fonni 
by  eleik  district  court  were  not  propeilj  chargeable  aa  "neeeisarj  ex- 

110  U.  8.  421.470,  28  L.  804,  JTTILLIABD  v.  QBEENHAN  (LEGAL 
TENDEB  CASE). 

87L  1  (Z,  737).  Conatitutional  Bets  of  Congresa: 

Approved  in  Ex  parte  Biggins,  131  Fed.  410,  wben  negro  cititen  Is  as- 
isailed  bj  white  men  with  intent  to  prevent  him  from  enjoying  any 
Tight  given  by  law  to  white  men,  he  is  deprived  of  freedoni  given  him 
4f  thirteenth  amendment. 

110  U.  8.  471.489,  28  L.  198,  IOWA  t.  McPABLAND— ILLINOIS  T. 
SAME. 

Syl.  1  (X,  738).    Sale  defined. 

Approved  in  Howell  v.  State,  124  Ga.  699,  52  S.  E.  650,  indictment 
-for  unlawful  sale  of  intoxicating  liquor  contrary  to  local  option  law  need 
not  allege  sale  was  for  valuable  consideration. 

SyL  4  (X,  739).    Contemporaaeans  eonstmction  of  statutes. 

Approved  in  Pitts  v.  Logan  Coonty,  8  OU.  740,  41  Psc.  G91,  clerka 
•of  district  courts  of  territory  are  required  by  United  States  to  account 
to  Secretary  of  Treasury,  for  fees  eamed  as  sneh,  and  any  act  of  legis- 
lature attempting  te  regulate  them  is  void. 


SyL  I  (X,  739).    Patents — Application  of  old  process. 

Approved  in  O'Bourke  Eng.  etc  Co.  v.  McMuUen,  150  Fed.  349,  S90, 
Voran  patent  No.  500,149,  for  air-lock  for  work  carried  on  under  great 
«ir  pressure  construed,  and  claim  2  not  infringed,  and  claim  3  void  for 
lack  of  invention;  Tliomaa  v.  St.  Louis  etc.  B.  Co.,  14S  Fed.  755,  Thomas 
patent  No.  570,148,  for  lateral  support  for  cars,  ia  void  for  lack 
of  patentable  novelty;  American  etc.  Co.  v.  Universal  etc.  Mfg.  Co.,  145 
Fed.  643,  Jones  patent  688,739,  for  method  of  producing  records  for 
talking  machines,  is  void  for  anticipation  in  prior  art;  Daylight  etc. 
Mfg.  Co.  V.  American  Pris,  L.  Co.,  142  Fed.  461,  Cumminga  patent  No. 
695,282,  for  machine  for  making  prismatic  glass,  is  void  for  lack  of 
patentable  invention;  Capewell  v.  Qoldamith,  138  Fed.  688,  Capewell 
patent  No.  636,972,  for  stick-pin  retainer,  is  void  for  want  of  patentable 
invention;  North  Jersey  St.  By.  Co.  v.  Brill,  134  Fed.  684,  67  C.  C.  A. 
.380,  BriU  patents  Nof.  027,898  and  627,900,  for  car  trucks,  void  for  lack 
of  inventien  in  view  of  Thyn(  patent  No.  4^76. 
IS 
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110  U.  8.  499-516,  28  L.  225,  IBWIN  t.  WBXIAE, 

8jl.  2  (X,  742).    Scope  of  partnersHp. 

Approved  in  Standard  Wagon  Co.  t.  Few  k  Co.,  119  Ga.  290,  40  S.  E. 
110,  one  taking  partnersbip  note  in  pafmeot  of  goods  aupplied  to  os* 
partner  takes  witti  notice  and  eannot  recover  on  not«. 

SyL  3  (X,  742).     Partnership  buainess — Question  for  jn/y. 

Approved  in  Caaaidj  t  UeFadden  v.  Saline  Co.  Bank,  14  OU.  534, 
78  Pac.  325,  wbetber  act  of  one  partner  in  transferring  certain  moneTS 
from  partnership  account  to  hia  personal  aceount  vraa  within  scope  of 
partnership  was  qnestion  of  fact. 

Sjl.  S  (X,  743).    Valid  sale— Fntnre  deliver?. 

Approved  in  Cleage  r.  Laidle?,  149  Fed.  3S1,  where  speculator  dealt  In 
14,000,000  bushels  of  grain,  and  less  than  two  per  cent  was  delivered, 
and  made  contracts  for  porebaae  of  gi&in  for  futoie  dcUveiy  through 
brokers,  and  became  indebted  t«  them  for  balances  on  scconnt,  contract 
was  not  void  whera  be  testified  he  did  not  intend  to  deliver  or  receive 
unless  forced  to  do  so;  Pratt  t  Co.  v.  Ashmore,  224  111.  591,  79  N.  E.  953, 
under  Eurd'e  Bev.  St.  1905,  pp.  696,  699,  c  38,  S  130,  relating  to  options 
to  buy  or  sell  at  future  time,  all  eontiscta  are  void  where  parties  under- 
stood that  purchaae  or  sale  should  be  settled  on  differences;  Beidler  etc. 
Co.  T.  Coe  Com.  Co.,  13  N.  D.  646,  102  H.  W.  8S2,  eontnct  for  m.U 
of  grain  to  be  delivered  at  future  date  is  valid  where  parties  intended 
that  property  is  to  be  delivered  hj  seller  and  paid  for  at  contiact  prices 

SyL  6  (X,  743).    Void  sale— Future  fldivery. 

Approved  in  Berry  t.  Chase,  146  Fed.  630,  order  to  buy  or  aell  stoA 
on  New  Tork  stock  exchange  when  executed  is  valid  contract  unless  both 
parties  agree  that  there  shall  be  no  delivery,  but  merely  payment  of 
difference  between  market  and  contract  price;  Hocker  v.  Western  Union 
TeL  Co.,  45  Fla.  367,  34  So.  902,  deposit  of  nurgin  for  protection  of 
broker  buying  on  stock  exchange  does  not  imply  that  contract  is  one  wber* 
no  goods  are  to  be  delivered,  but  difference  in  price  is  to  be  paid: 
Western  Union  Tel.  Co.  v.  State,  165  Ind.  510,  76  N.  E.  107,  requirement 
of  board  of  trade  that  every  applicant  for  market  quotations  shall  ob- 
ligate himself  not  to  use  them  for  bucket-shop  purposes  is  reasonable; 
State  V.  McQinnia,  138  N.  C.  727,  51  8.  B.  51,  "dealing  in  futures"  i» 
gambling  contract  and  ponishable,  and  is  within  police  power  of  stat* 
and  not  prohibited  by  fourteenth  amendment;  State  v.  Clayton,  138  N.  C 
735,  50  S.  E.  867,  under  Laws  1689,  p.  233,  e.  221,  prohibiting  aQ 
wagering  contracts  or  betting  on  rise  or  fall  in  prices,  dealer  in  whole- 
sale mercbandise  who  purchases  pork  on  margin  with  no  intention  of 
actual  delivery  is  indictable;  Wheeler  v.  Metropolitan  Stock  Bxcb.,  72 
N.  H.  318,  56  At],  75S,  where  parties  do  not  intend  to  make  aetnal 
delivery  under  a  contract,  same  is  mere  wager  and  therefore  null  and 
void ;  MacDonald  v.  Qessler,  208  I^.  St.  181,  57  AtL  362,  there  i>  m> 
gambling  transaction,  where  broker  shows  that  it  was  intention  t«  pnr- 
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ebaao  tlie  stock  and  that  be  irac  readj  and  able  to  m  deliver  on  demand, 
althoneh  purehaser  did  not  intend  to  pay  outright;  Scalea  t.  Blate,  46 
Tei.  Cr.  304,  108  Am.  8t  Bep.  1014,  SI  8.  W.  950,  66  L.  K.  A.  730, 
the  burden  la  upon  state  to  Bboir  that  both  parties  engaged  in  wagering 
contract  in  aider  to  convict  nnder  an  indictment  for  galling  flztnres. 

SyL  7  (X,  744).    Brokers— I^ticeps  eiiminia. 

Approved  in  8tewart  v.  Wright,  147  Fed.  335,  where  plaintiff  was  in- 
duced to  enter  into  ■cheme  by  which  he  was  to  wager  certain  money  on 
a  fraudulent  footrace,  which  he  knew  to  be  fraudulent,  for  the  purpoM 
of  getting  money  of  othera,  he  may  recover  what  be  thus  bad  wagered; 
diuenting  opinion  in  Stewart  v.  Wright,  147  Fed.  330,  majarity  holding 
that  where  plaintiff  waa  party  to  fraudulent  footrace  wager,  where  he 
thought  he  waa  defraoding  othen,  but  in  fact  was  being  defrauded,  he 
waa  not  in  pari  delicto  with  bia  mppoaed  confederates, 

SjrL  8  (Z,  745).     Oaming  contracts — American  rule. 

Approved  in  dissenting  opinion  in  Stewart  t.  Wright,  147  Fed.  340,  344, 
majority  holding  plaintiff,  wbo  was  defrauded  by  fraudulent  footrace 
while  he  believed  he  waa  defrauding  others,  ma;  recover  the  money  lo 
lost  by  him. 

SyL  B   (X,  745).    Evidence  of  enetom. 

Approved  in  Citizens'  State  Bank  v.  Chambers,  129  Iowa,  481,  106  N. 
W.  695,  in  suit  to  foreclose  mortgage  issued  on  an  application  "at  five 
and  one  per  cent  per  annum,"  evidence  of  custom  in  use  of  quoted 
words  was  iaadmissible  in  abeenee  of  knowledge  of  defendant;  Bixby  t. 
Bruce,  69  Neb.  SI,  05  N.  W.  3S,  in  action  to  recover  for  bricks  furnished, 
custom  among  masons  to  charge  for  air  spaces  between  waQa  was  inad- 
missible where  it  was  not  shown  that  custom  was  general  and  notorious; 
Pennsylvania  etc  B.  B.  Co.  v.  Naive,  112  Tenn.  257,  70  B.  W.  1S8,  64 
L.  B.  A.  443,  it  waa  error  in  action  against  carrier  for  damages  for 
failure  to  delay  in  delivering  dressed  goods  to  exclude  evidence  of 
custom  to  suspend  business  on  4th  of  July. 

(X,  741.)  Uiscellaneoas.  ated  in  Cbase  t.  Boule,  70  YL  S57,  57 
AtL  755,  agreement  by  one  of  two  ex-owners  of  personalty  to  indemnify 
other  against  loss  if  he  would  refuse  to  offer  to  purchase  is  without  con- 
sideration, 

110  U.  S.  516-558,  28  L.  Z3S,  HURTADO  v.  PEOPLE  OP  CALIFOBNIA. 

Syl.  1  (X,  746).     Construction  of  constitution. 

Approved  in  West  v.  Lonisiana,  194  U.  S..  264,  48  L.  970,  84  Snp.  Ct 
650,  question  whether  deposition  in  criminal  action  may  be  rmd  is 
within  province  of  state  court,  and  no  federal  question  is  involved. 

SyL  2  (X,  74S).    Dae  process — Fifth  amendment. 

Approved  in  State  t.  Jack,  69  Kan.  393,  76  Pac  913,  1  Ii.  B.  A.  (N. 
B.)  167,  proceeding  before  district  court  upon  written  application  of 
Munty  attorn^  onder  )  10,  «,  265,  p.  48S,  Iaws  1897,  to  take  testimonj 
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of  witness  in  reference  to  violation  of  "anti-trust  law,"  la  dna  pToceaa 
of  law;  dissenting  opinion  in  Dorr  t.  United  States,  195  D.  S.  157,  A9 
L.  136,  34  Sup.  Ct.  808,  majority  holding  under  I)  7,  8,  of  label  Act 
of  Philippine  CommiMion,  defendant  ta  not  entitled  to  jorj  triaL 

6jL  3  (X,  746).    Duo  process — Pourteentb  auendneDt. 

Approved  in  Dorr  t.  United  State*,  195  V.  8.  144,  49  L.  131,  24 
Svp.  Ct.  SOS,  Congress  has  power  to  pass  laws  for  the  govemmeDt  of  ths 
Philippine  Islands,  which  do  not  give  tbs  right  to  trial  bj  jniy;  Ex 
part«  MoebuB,  137  Fed.  1S6,  petition  for  writ  of  habeas  corpus  which 
•howa  that  petitioner  sine«  his  extndition  from  another  state  has  been 
confined  in  a  penitentiarj  for  Ave  years  on  only  governor'!  warrant,  atatea 
ease  for  jurisdiction  of  federal  court;  Ex  parte  Riggins,  134  Fed.  418, 
citizen  i>  deprived  of  dae  process  of  law  when  be  ia  taken  from  enatody 
of  state  authorities  and  murdered;  Jamison  v.  Wimbish,  130  Fed.  358, 
person  sentenced  to  punishment  as  that  described  in  the  opinion  doe* 
not  obtain  "due  process  of  law"  within  the  meaning  of  the  constitn- 
tion;  UcKlnster  t.  Sager,  163  Ind.  68S,  106  Am.  St.  Bep.  268,  72  N.  E. 
856-SSg,  68  Ii.  B.  A.  273,  Acta  1SD3,  p.  276,  c.  153,  preferring  classes  of 
creditoia,  is  void,  being  in  violation  of  fourteenth  amendment;  Stata  t. 
Miller,  71  N.  J.  L.  532,  60  Atl  203,  it  was  not  erroneous  to  allow  jail 
physician  to  testify  to  wounds  on  defendant's  hands,  although  he  had 
defendant  removed  to  a  private  room  and  his  clothes  removed;  State  v. 
Stimpson,  78  Vt.  133,  62  AtL  17,  1  L.  B.  A.  (N.  S.)  1153,  V.  S.  1867, 
as  amended  Acts  1898,  p.  34,  No.  46,  and  Acts  1904,  No.  64,  providing 
tbat  state's  attorney  may  prosecate  by  icformaUon  certain  crimes,  ia 
not  onconstitutionaL 

^L  4  (X,  746).     Dne  process — Proseention  by  information. 

Approved  in  Ei  parte  Momn,  144  Fed.  603,  selection  of  grand  jory  in 
way  not  aathorized  by  statute  of  territory  and  receipt  of  indictment 
from  inch  grand  jury  do  not  entitle  defendant  to  release  on  habeas 
corpus;  State  v.  Bndolph,  187  Mo.  83,  S5  S.  W.  5S7,  Const.  U.  S.,  Amend. 
5,  prohibitiug  prosecution  for  felony  except  od  presentment  or  indictment, 
limits  federal  power,  but  does  not  prevent  state  from  prosecuting  for 
felony  on  information;  State  v.  Niebekier,  184  Mo.  222,  83  8.  W.  526,  it 
ia  no  ground  for  objection  to  conviction  for  mnrder  that  defendant  was 
subject  of  Austria  and  whs  tried  fay  information  and  not  by  indictment; 
State  v.  Gugliehno,  46  Or.  252,  262,  79  Pae.  678,  80  Fae.  103,  convic- 
tion of  murder  charged  by  information  nnder  Lawa  1899,  p.  99,  B.  A 
C.  Comp.,  is  1258-1264,  was  not  in  violation  of  fourteenth  amendment; 
State  T.  Nichols,  27  B.  I.  83,  60  AtL  768,  under  AcU  1838,  p.  981,  e.  8, 
I  S,  providing  for  punishment  for  crimes,  offense  punishable  by  im- 
prisonment for  cne  year  is  ' '  infamous  crime, ' '  and  must  be  tried  on  itt- 
dictment  or  information. 

8yl.  5  (X,  749).    Doe  process — Proseention  by  information. 
Gted  in  Beavers  r.  Henkel,  194  U.  S.  84,  48  L.  886,  24  Sup.  Ct  005, 
defendant  indicted  for  having  ceceived  mon^  for  i^rocnriag  eontiMk 
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110  XS.  S.  558-567,  28  L.  249,  WABHEE  v.  BULLITT  CO. 

87I.   1   (Z,  749).     Amended  plesdingB. 

Approved  in  Johnson  v.  Thomu,  197  U.  S.  619,  49  L.  909,  25  Sup. 
Ct  797,  foUowiDg  rule. 

S7L  2  (X,  T49}.     MaintenanM  of  bridge  bj  county. 

AppToved  in  Dodge  Co.  t.  Baunden  Co.,  70  Neb.  451,  100  N.  W.  934, 
under  |  87,  c  7S,  Camp.  St.  1901,  eoxaitj  ma;  be  compelled  to  contribute 
tonard  repaii  of  bridge  abutting  in  aacb  county,  although  it  ia  locAl«d 
mainly  in  anotber  eonn^. 

110  U.  8.  568-574,  28  L.  246,  EILLIAN  t.  EBBINQEAUS. 

Syl.  1  (Z,  750).    Bill  of  interpleader— Neeeaaary  allegations. 

Approred  in  Stephenson  ▼.  Bnrdett,  60  W.  Ta.  114,  48  8.  E.  848, 
where  owneiB  of  adjoining  tracts  of  land  could  not  agree  on  boandarj 
Use,  purcbasera  of  timber  on  said  tand  eonld  not  maintain  lait  in  inter* 
pleader  againat  land  owners  for  purpose  of  adjudicating  the  dividing 

Syl  S  (X,  750).    Eqiu^r— Adequacy  of  ktr  lemedf. 

Approved  in  Bouthem  Fee.  B.  B.  Co.  v.  United  States,  200  IT.  8. 
849,  SO  L.  610,  26  Sup.  Ct.  296,  equity  anit  may  be  maintained  by 
government  to  recover  from  railroad  company  value  of  land  erroneously 
patented  and  sold  where  objection  that  there  is  plain  remedy  at  law  is- 
raised  for  first  time  on  appeal ;  General  Elec  Co.  v.  Weetinghouse  Elee.  ft 
Ufg.  Co.,  144  Fed.  466,  where  contract  for  manufactnre  of  electric 
equipment  provided  that  in  case  of  violation  the  guilt;  party  should. 
pa;  certain  damages,  complainant  was  not  entitled  to  injunction  te  re- 
strain  defendant's  violation  of  contract;  Bontliem  Pac  B.  Co.  v.  United! 
Stetes,  138  Fed.  656,  66  C.  C.  A.  681,  court  of  equity  baa  jurisdiction. 
of  soil  by  government  against  railroad  company  to  determine  what  por- 
tion ef  laud  eironeonsl;  patented  baa  been  sold  to  bona  fide  purchasers  and 
others;  Qlenn  v.  West,  103  Va.  524,  49  8.  E.  672,  holder  of  equitable 
title  to  land  out  ef  possession  cannot  maintain  bill  to  quiet  title  against 
par^  In  possesion  under  tax  title)  dissenting  opinion  in  Bernes  v. 
Newton,  E  OkL  458,  460,  49  Pac.  1080,  1081,  majority  bolding  one  ia 
whose  favor  judgment  bas  been  rendered  before  Land  Department  can- 
not maintain  injunction  to  obtain  possession  of  part  of  premises  af- 
fected by  decision,  of  which  he  has  never  been  In  poaaeEBion, 

UO  0,  a  674-590,  28  L.  262,  HOPT  v.  UTAH, 

SyL  2  (Z,  752).     Commencement  ef  criminal  triaL 

Approved  in  Nichols  v.  Territory,  3  OkL  625,  41  Pac.  lOS,  defen&uts 
Jointly  indicted  may  have  separate  trials,  but  demand  therefor  must  be 
made  before  impaneling  begins;  dissenring  opinion  in  Eepner  v.  United 
SUtes,  195  V.  &  135,  49  L.  12fl,  24  Sup.  Ct  797,  majoritj  holding  nnds> 
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I  S  of  Act  of  Julj  1,  IMS,  eatabliabiiig  eivil  goremnieat  In  Philippin* 
IslandH,  ftccuBsd  shall  Dot  be  put  twice  in  jeopardj  for  nme  offense; 
disMDtiDg  opinion  in  Bebiek  *.  United  States,  195  V.  S.  83,  84,  49  L.  108, 
24  Sap.  Ct.  S26,  majority  boldiog  mitten  naiver  bj  defendant  in  action 
b7  goTemment  to  recover  penaltj  under  §  11,  Act  of  18S6,  aa  amended  hf 
Act  of  Maj  9,  1S02,  ia  not  in  conflict  with  constitution  and  lawe  of 
United  States;  dissenting  opinion  in  Howard  t.  Conunonwealtb,  118  Kj. 
17,  80  S.  W.  216,  majority  holding  not  ground  for  reversal  that  daring 
impaneling  of  jury  in  felony  trial  with  defendant's  eonaent,  juror  ex- 
amined in  bis  absence. 

Distinguished  in  Trono  v.  United  SUtes,  199  U.  S.  533,  50  L.  297, 
26  Sup.  Ct.  121,  where  accused  is  tried  for  marder  and  found  guilty 
of  assault  and  appeals,  opon  reversal  of  judgment  he  may  be  again  tried 
for  murder. 

SyL  3    (Z,  752).     Presence  of  accused  at  trial 

Approved  ia  Ward  t.  Territory,  8  OkL  13,  58  Pae.  704,  under 
laws  of  Oklahoma,  it  Is  not  necessary  for  defendant  charged  with 
felony  to  be  present  en  hearing  of  motion  for  new  trial;  Day  t.  Ter- 
ritory, 2  OkL  411,  37  Pac  806,  record  must  show  affirmative^  that 
defendant  on  trial  for  felony  was  personally  present  daring  entire  trial ; 
State  V.  Stimpson,  78  Tt.  129,  62  Atl.  16,  1  L.  B.  A.  (N.  a)  1153, 
proeecntions  for  rape  under  lawa  of  Vermont,  by  information,  are  valid. 

SyL  4  (X,  762).    Hearsay  teetimony. 

Approved  in  State  v.  Egbert,  12G  loWa,  44S,  101  N.  W.  191,  dedara- 
tions  of  prosecutrix  in  proseeatioii  for  rape  made  when  defendant  waa 
brought  before  her  that  he  was  the  assailant  are  not  admissible. 

DistinguiBbed  in  Thompson  v.  United  States,  144  Fed.  20,  it  was  not 
error  to  allow  witness  who  had  identified  accused  in  eonrt  to  state  Ua 
Mtmft  which  she  bad  lieard  others  call  him  tinee  the  transaction. 

SyL  5  (3C,  753).    Degree  of  murder — Question  (or  joiy. 

Approved  in  Lawson  v.  Territory,  8  OkL  9,  56  Pae.  701,  in  prosecntioB 
for  murder  where  homicide  was  committed  while  parties  were  having 
a  personal  difference,  it  was  error  for  court  to  instruct  joiy  that  erim* 
was  mnrder  or  nothing. 

SyL  a  (X,  753).    Confession. 

Approved  in  Smith  v.  An  Ores  Twp.,  160  Fed.  264,  affidavit  of  bank- 
rupt ttiat  he  owed  township  certain  amount  of  money  which  be  bad 
misapplied  was  not  obtained  by  threats  where  they  were  made  three 
months  before  the  affidavit;  Sorenson  ▼.  United  States,  143  Fed.  823, 
where  officer  of  the  government  anthoriied  to  investigate  eommission 
of  offenses  tells  acensed  that  government  faaa  a  good  case  against  blm 
and  tint  he  had  better  plead  gniltj  and  throw  himself  on  the  mer^ 
of  the  court,  a  confesdon  so  obtained  is  not  admissible;  McNlsh  v. 
State,  47  Fla.  74,  36  So.  177,  fact  that  accused  vraa  chained  and  officer 
having  '''■»  in  charge  bad  a  pistol  ia  his  pocket  did  not  render  irnifiasiiia 
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inadmissible;  State  t.  Wetteott,  130  Iowa,  7,  104  N.  W.  343,  whether 
«onfeuion  made  hy  defeudaiit  after  he  had  been  exsmined  b;  coroner 
as  >  witness  and  had  spent  night  with  sberiS,  who  told  him  before  re- 
tiring to  tell  him  all  atiout  the  matter,  and  where  on  following  morning 
he  made  a  statement  after  being  advised  hy  connt7  attorney  tbat  ha 
waa  not  compelled  to  eign  it,  ia  question  for  jnrj;  8t&t«  t.  Nagle, 
2S  B.  I.  110,  lOS  Am.  St.  Bep.  864,  54  Atl.  1065,  where  defendant  was 
In  custody  on  waj  to  jail  and  officer  told  her  she  ought  to  tell  the  truth 
and  that  he  would  prefer  it  if  it  were  his  caae,  and  where  officer  told 
her  there  was  ample  evidence  that  she  bought  the  revolver,  confession 
made  under  these  circumstances  was  not  voluntary. 

Sjl.  10  (X,  754).    Ex  post  facto  laws. 

Approved  in  Ooode  v.  State,  50  Fla.  47,  39  So.  4S2,  under  9  3,  p.  S8, 
e.  4930,  Laws  ISOl,  relating  to  sale  of  intoxicating  liquors,  burden  waa 
on  defendant  to  prove  liquon  sold  did  not  belong  to  him;  Boise  Irr, 
ete.  Co.  V.  Stewart,  10  Idaho,  5B,  77  Pac.  31,  legislature  baa  authority 
to  provide  that  certain  statements,  maps  and  plats  should  be  accepted 
u  evidence  on  trial  of  action  to  establish  water  rights;  State  t.  Booney, 
12  N.  D.  151,  9S  N.  W.  615,  chapter  99,  Iaws  1903,  substituting  peni- 
tentiary for  county  jail  for  place  of  execution,  does  not  operate  to  in- 
crease paniahment  and  is  not  ex  post  facto  as  to  one  convicted  before 
ita' passage. 

110  U.  S.  608-619,  28  L.  208,  NORTEEBN  BANK  t.  POBTEB  TOWN- 
SHIP. 

Syl.  3  (Z,  757).     Purchasers  of  municipal  bonds. 

Approved  in  Ci^  of  Qnthrie  v.  New  Vienna  Blc.,  4  Okl.  217,  3S  Fad. 
II,  e.  14,  Bt.  Old.,  which  attempts  to  impose  provisional  debt  of  Outbrie, 
East  Quthrie,  Capitol  Hill  and  West  Guthrie  upon  Guthrie,  is  void  for 
conflict  with  provisions  of  9  4,  c.  SIS,  which  prohibits  municipal  cor- 
porations in  territories  from  becoming  indebted  in  excess  of  four  per 
cent  on  assessed  value  of  property. 

110  U.  B.  619-630,  28  L.  209,  UcDONALD  v.  HOVET. 

Syl.  1  (X,  758).    Statute  of  limitations. 

Approved  in  Scallon  v.  Uanbattan  By.  Co.,  185  N,  T.  367,  78  N.  E. 
285,  280,  where  infancy  exists  when  cause  of  action  flrat  accrues,  time 
for  commencing  action  is  extended  for  certain  period,  but  if  statute 
has  commenced  to  ran  against  ancestor,  it  is  not  interrupted  hj  hif 
death  and  supervening  disabili^  of  minor  heirs. 

Syl.  4  (X,  700).    Construction  of  statntea. 

Approved  in  Hempk  v.  Bftymoud,  144  Fed.  709,  term  "12  per 
centum,"  mentloDed  in  Carter's  Alaska  Code,  pt.  5,  c.  27,  S  25S,  pro- 
viding for  rates  of  interest,  means  "per  annum";  Walker  v.  Oloba 
ete.  Co.,  140  Fed.  807,  vested  rights  in  author  to  maps,  etc.,  under  U.  B. 
Comp.  St  1901,  p.  3400,  are  not  taken  away  by  U.  S.  Comp.  St.  1901, 
pp.  U14,  8416;  Bebmidt  T.  United  States,  IBS  Fed.  200,  «6  0.  C.  A. 
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S89,  proviaioiM  of  U.  8.  Comp.  St  Sapp.  1903,  p.  191,  relating  to  p 
in  naturalization  proceedings,  were  not  intended  to  lesaen  jnriadictioik 
under  i  539S,  Bev.  St.;  Jarria  t.  Hit«h,  161  lud.  220,  67  N.  K  1058, 
10S9,  vords  "loeoniotiTa  eDgine"  tued  in  Aets  1893,  p.  294,  e.  191, 
will  be  conatmed  to  have  eame  meaning  as  thooe  words  bad  in  English- 
emplojer's  liability  act  at  18S0. 

110  n.  S.  633-6S1,  28  L.  S79,  MITCHELL  t.  CLABK. 

67L  4  (X,  761).    Statute  of  limitatioiu. 

Approved  in  In  re  Thompson  etc  Co.,  144  Fed.  S16,  sttorner's  fe» 
provided  for  in  a  note  payable  in  ease  of  default  is  not  a  fixed  liabilitf 
owing  at  time  of  filing  petition  in  bankmptej,  and  is  not  prorabl* 
against  bankmpt's  estate;  People  t.  Johnson,  185  N.  T.  229,  77  N.  E. 
1167,  Code  Cr.  Proe.,  |  392,  permitting  testimony  of  child  under  twelr» 
years  of  age  in  oriminal  action,  did  not  deprive  defendant  of  due  procesB 
of  tew. 

HO  V.  B.  BSl-667,  28  L.  274,  EX  PAETE  TAEBBOUGH. 

ByL  3  (X,  762).    Habeas  corpus. 

Approved  in  dissenting  opinion  in  Bnsli  t.  BoeUey,  100  ICe.  338, 
61  AtL  781,  70  L.  B.  A.  464,  majority  holding  where  plaintiff  was  com- 
mitted for  violating  an  unconstitutional  ordinance  of  Augusta  for  driv- 
ing a  public  carriage  without  a  license,  neither  prosecutor,  judge  nor 
process  server  is  liable  for  false  imprisonment. 

SyL  4  (Z,  763).    Conspiracy. 

Approved  in  Ex  parte  Kggins,  134  Fed.  42J,  where  negro  is  assaolted 
by  white  men  with  intent  to  deprive  him  of  any  civil  right,  it  is  a. 
violation  of  rights  guaranteed  him  by  the  thirteenth  amendment. 

ByL  S  (X,  764).    Construction  of  statute — Implications. 

Approved  in  South  Carolina  t.  United  States,  199  U.  8.  451,  50  L. 
26S,  26  Sup.  Ct  110,  state  may  control  sale  of  liqnor  by  dispensary 
system,  but  it  is  not  exempted  from  operation  of  taziDg  power  of 
national  government;  Ex  parte  Harlan,  1  OkL  SO,  27  PKc  921,  de- 
fendant having  been  convicted  of  perjury  cannot  bave  conviction  re- 
viewed on  habeas  corpus;  Ex  parte  Anderson,  46  Tex.  Cr.  380,  61  8. 
W.  076,  city  court  has  no  jurisdiction  to  try  aeensad  for  violation  of 
state  statute  prohibiting  sales  on  Sunday. 

SyL  6  (X,  764).    Elections— Qualificationa  of  *oten. 

Approved  in  Enigbt  t.  Shelton,  134  Fed.  420,  action  to  recover  dam- 
ages for  preventing  plaintiff  from  voting  for  member  of  Congress  ariaes 
under  federal  constitution;  Anthony  v.  Bunow,  129  Fed.  788,  court  of 
equity  has  no  jurisdiction  to  enjoin  state  officer  from  iwoing  Mrtifieato 
of  nomination  to  *  candidate  for  Congress 
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»oUa  on  V.  8.  BeporU.  110  V.  6.  G67-701 


Bjl.  1  (X,  Tfi5).    Diserimiiiatiaa  bj  e 

Approved  in  AdauM  Express  Co.  v.  State,  161  Tnfl.  346,  67  N,  E, 
1030,  Acts  1EH)1,  p.  149,  prohibiting  diicrimination  bj  ezprew  companj 
•gainat  other  express  eompaniei,  is  not  void, 

Bji.  2  (Z,  76S).    Connecting  earriera. 

Approved  in  Atchison  etc.  By.  Co.  v.  Kansas  City  etc.  By.  Co.,  67 
Kan.  S7S,  TO  Fae.  S12,  |  14,  e.  2S6,  Laws  IBOl,  coafera  jurisdiction 
npon  board  of  railroad  oommisnoners  only  in  eases  of  crossings  and 
uniting  of  traeka  of  two  railways. 

8jL  4  (Z,  700).    Carrying  beyond  own  lines. 

Approved  in  Sontbem  Pae.  Co.  y.  Interstate  Com.  Commissian,  200 
U.  8.  554,  SO  li.  503,  26  Sop.  Ct.  301,  carrier  need  not  contract  to  carry 
goods  beyond  its  own  line,  but  if  it  doea  it  may  do  so  upon  such  lines 
a*  it  chooses;  Oraham  v.  Macon  etc.  B.  B.  Co.,  120  Oa.  750,  40  6.  E. 
76,  contract  by  which  railroad  company  agreed  with  firm  that  latter 
was  to  operate  steamboat  and  each  party  was  to  deliver  its  freight 
to  the  other  at  regular  rates,  in  consideration  of  which  railroad  com- 
pany agreed  to  erect  a  hoist,  is  not  void;  Heddjng  v.  Qallagber,  72  N. 
E.  3S2,  67  AtL  227,  64  L.  B.  A.  811,  common  carriers  of  baggage  in 
city  have  no  right  to  enter  railroad  station  to  solicit  businesa, 

SyL  6  (X,  767).    Bailroad  regulations. 

Approved  in  Hedding  v.  Oallsgber,  72  N.  H.  388,  57  Atl.  230,  64  L. 
B.  A.  811,  right  to  permit  common  carriers  of  parcels  in  a  city  to  solicit 
bnainess  in  railroad  depot  is  within  legialativa  control,  and  nntil  legis- 
lature has  acted  no  snch  privilege  eziBts, 

SyL  6  (Z,  767).    Bailroad  rates. 

Approved  in  Louisville  etc.  B.  B.  Co.  T.  West  Coast  Naval  etc  Co., 
198  n.  8.  497,  40  L.  1140,  25  Sup.  Ct  745,  common  carrier  owning 
wharf  which  it  uses  for  transportation  of  goods  shipped  to  end  of  its 
Une  may  grant  to  its  own  agents  exclusive  privilege  of  access  thereto. 

110  V.  S.  688-606,  28  L.  286,  UNITED  STATES  t.  BBINDLE. 

SyL  2  (Z,  768).    Beceivers  of  public  moneys. 

IHatinguisbed  in  Finley  v.  Territory,  12  OU.  644,  73  Fae.  2S0,  probate 
judges  are  entitled  to  retain  from  feea'and  compensation  the  maximum 
salary  allowed  by  law,  and  excess  most  be  paid  into  treosnry,  and  this 
applies  to  all  fees  received  while  acting  in  townsite  matters. 

110  U.  S.  605-701,  28  L.  280,  BICE  v.  SIOUX  CITY  ETC.  B.  B.  CO. 

SyL  1  (Z,  760).    Swamp  act  of  1850, 

Approved  in  Eittel  v.  Trustees  etc  Improvement  Fond,  130  Fed.  947, 
•wamp  land  act  of  1850  operated  as  a  grant  in  pnesenti  to  the  atatea 
«f  all  swamp  lands  in  theii  jurisdictions. 


110  U.  8.  701-710,  2g  L.  298,  CHEELT  t.  CLATTON. 

Sjt   1    (X,    770).     DivoTtw — Domicile. 

Approved  in  diaaeating  epinion  in  Haddock  w.  Eaddock,  SOI  U.  S.  630, 
SO  L.  S94,  26  Sup.  Ct.  25,  majority  holding  that  where  husband  and  wifa 
were  domiciled  in  New  Yoik,  and  btuband  left  and  acquired  domicile  in 
Connecticut,  where  he  Afterward  obtained  a  divorce  on  constroctiTe  eer- 
vice,  such  judgment  waa  not  a  bar  to  action  brought  by  wife  in  New 
York. 

S7L  3  (X,  770).     Separata  domicilea  after  deaertion. 

Approved  in  diasanting  opinion  in  Haddock  t.  Haddock,  201  U.  B. 
612,  '50  L.  887,  26  Sop.  Ct  525,  majority  holding  if  wife  ia  living 
■epsrate  from  hnaband,  without  caose,  hu  domicile  ie  ber  domicile,  and 
he  maj  obtain  dirorce,  although  in  fact  afae  nerar  resided  there. 

SyL  S  (X,  770).     rivorce— Notice  to  defendant. 

Approved  in  Wallaee  v.  Wallace,  65  N.  J.  Eq.  363,  64  AtL  434,  tact 
that  plaintiff  came  into  etste  for  purpose  of  aecaring  divorce,  attbongb 
she  intended  to  remain  there  permanently,  ia  not  a  untroUing  factor  in 
tbe  action. 

SyL  4  <X,  770).    Publication  of  mmunoni. 

Approved  in  Johnson  t.  Hunter,  147  Fed.  138,  under  Lttwa  1893,  pp. 
£4, 119,  Xiawa  1805,  p.  88,  for  enforcement  of  payment  of  levee  taxes,  an 
affidavit  alleging  that  defendant  ii  a  nonresident  of  county,  is  absent 
therefrom,  and  that  land  la  unoccupied,  ii  prereqoisit*  to  Mrrtea  by 
publication. 

JIO  U.  8.  710-720,  28  L.  301,  FBEEDMAN'S  ETC  TEU8T  OO.  T. 
EABLB. 

8yL  4   (X,  771).     Judgicent  lien. 

Approved  in  First  Nat.  Bank  v.  Hirschkowiti,  «6  Fla.  607,  S5  So.  tS, 
filing  bill  by  creditor  against  married  wonian  for  purpose  of  subjecting 
her  separate  property  to  payment  of  her  debts  and  appointment  of  n- 
cdver,  gives  saeh  creditor  priority  over  other  creditors. 

110  U.  S.  729-741,  28  L.  308,  TTNITED  8TATES  r.  BTDBt 

SyL  1   (Z,  772).    lUghls  of  aure^. 

See  SO  Am.  SL  Bep.  487,  note. 

SyL  2  (Z,  773).    BaU  in  criminal  ensa. 

See  99  Am.  St.  Bep.  498,  note. 

8^  5  (X,  773).    Construction  of  Btatntes. 

Approved  in  United  Shoe  M.  Co.  v.  I>oplesris  et«.  Go.,  138  Fed.  US, 
Act  March  3,  1897,  c.  395,  29  Stat.  SOS,  providing  that  aoita  for  in< 
f ringementa^  of  patents  shoDld  be  brought  in  district  in  which  defendant 
ia  inhabitant,  applies  only  to  defendants  who  ars  inhabitants  of  som* 
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district  Knd  not  to  aliens;  ScHmidt  v.  United  Stdtes,  133  Fed.  : 
C.  C.  A.  389,  Act  March  3,  1903,  e.  1012,  )  39,  32  Stat.  1222,  pr 
for  punisbment  of  peTJni?  in  naturalization  proceedings,  did  nol 
jUTudictaon  under  )  &395,  IT.  S.  Comp.  St.  l&Ol,  p.  86S4.  See  •■ 
St.  Bep.  497,  note. 


CXI  UNITED  STATES. 

Ill  V.  's.  1-17,  28  L.  331,  OTOE  CO.  v.  BALDWIN. 

Sjl.  3  (X,  774).    Validating  mmiicipal  bonda. 

Approved  in  Potter  t.  LainliBrt,  44  Fla.  668,  33  So.  258,  up 
Acts  IBOl,  e.  4912,  validating  eouiit;r  bonds  issued  for  public  u 

87L  4  (X,  774).    Statutes— One  subject. 

Approved  in  Blair  t,  Chicago,  201  U.  B.  452,  50  L.  823,  26  Sup.  1 
upholding  Illinois  Acta  1859,  1861,  1865,  relating  to  street  rsili 
Chicago. 

Ill  V.  S.  17-22,  28  L.  337,  LAMMON  ».  PEUSIEB. 

S7I.  1  (Z,  775).     Liabilitf  of  marHhal's  sureties — Wrongful  se! 

Approved  in  Qraj  v.  Noonau,  6  Ariz.  39,  S3  Fac  7,  nnsatiafte' 
ment  against  sheriff  for  wrongful  taking  of  property  under  wi 
not  bar  action  against  sheriff  and  sureties;  Conway  t.  Carter,  11 
433,  68  Pac.  944,  upholding  recovery  by  baneflciary  under  in 
policy  against  sureties  of   deceased  administrator  who  had  c 

Distinguished  in  Dysart  t.  Lnrty,   3  OH,  606,  41   Pac.   725,  . 

on  marshal's  bond  not  liable  for  acta  of  deputy  seizing  goods 
process  or  knowledge  of  principal. 

Ill  tJ.  S.  22-31,  28  L.  341,  SWITT  CO.  v.  UNITED  STATED 
Syl.  2  (X,  776).  Payment  of  tax  under  pressura. 
Approved  in  Lewis  v.  San  Frandaeo,  2  CaL  App.  116,  82  Pat 
where  county  clerk  refused  to  file  inventory  unless  illegal  fee 
payment  of  fees  under  protest  was  Involantary;  American  Brew 
■i.  Bt,  Louis,  187  Mo.  377,  86  B.  W.  132,  upholding  recovery  of 
rate  paid  for  vrater  where  ordinance  required  procurement  of  six  i 
license  and  payment  for  water  in  advance;  State  v.  Unrphy,  li 
212,  107  N.  W.  474,  determining  question  of  immunity  from  | 
tion  of  witness  before  grand  jury. 

Ill  IT.  8.  31-38,  28  L.  338,  WALSH  t.  MATEB. 

ByL  S  (X,  777).    Becovei?  of  usury  in  other  state. 

Approved  in  Gunby  t.  Armstrong,  133  Fed.  434,  435,  66  C.  C. 
TrfMi'"*"*  statute  giving  right  to  recover  usury  paid  cannot  be  e 
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Ill  tr.  a  3S-&7  NotM  on  U.  S.  Beporta.  11B8 

in  fednrnl  eoort  UDlearf  aetioa  broaght  Vithin  time  fixed  tberebj;  First 
NaL  Bank  t.  iieC*xthj,  18  S.  D.  231,  100  N.  W.  IS,  in  action  br 
natioukl  bank  on  nnirioui  eontrnet,  Uinitationa  appliee  to  eonnterelaim 
for  UBurioua  interest, 

111  D.  B.  38-42,  28  L.  8U,  UNITED  STATES  r.  CBBICI. 

Bjl.  2  (X,  778),    Internal  reveniie — Lien  on  teiied  goodi. 

Distin^iiiahed  in  United  States  v.  United  States  FideUtf  etc.  Ca., 
144  Fed.  867,  wbers  distillery  forfeited  and  sold  for  violation  of  revenna 
laws,  sureties  are  not  entitled  to  bftve  proceeds  applied  to  tHzes  'on 
product  of  distillery, 

111  U.  B.  53-ei,  28  L.  349,  BUBBOW  ETC.  LITHOGRiPHIC  CO.  ▼. 
SABONT. 

SyL  2  {X,  779}.     Contempoiary  legislative  eonstnietion. 

Approved  in  State  v.  Northern  Pae.  By.  Co.,  95  Wi— i  47,  103  N.  W. 
732,  foreign  railway  doing  bosinees  is  state  is  entitled  to  deduct  bona, 
flde  indebtednees  for  taxable  credits,  tbougb  it  failed  to  lirtnich  credits; 
£x  parte  Anderson,  40  Tex,  Ct,  300,  81  B.  W.  S87,  city  court  baa  no 
Jnriedictian  to  try  aeensed  for  violatian  of  state  penal  statute. 

Byl.  8  (X,  779).    Copyright 

Approved  in  White  ete.  Pub.  Co.  ▼.  Apollo  Co.,  139  Fed.  430,  eoi^- 
right  of  printed  musical  eomposition  not  infringed  by  perforated  record 
for  nse  on  mechanical  instrument. 

ByL  4  (X,  779).    Copyright  of  photographs. 

Approved  in  American  Motoseope  ete.  Ce.  v.  Edison  Hfg.  Co.,  137 
Fed.  2fl5,  upholding  copyrigbt  of  photograph  taken  for  moving  pietnra 
machine;  Werekmeister  t.  American  Lith.  Co.,  134  Fe*!.  330,  6S  L.  B.  A. 
SOI,  arguendo. 

Ill  U.  a.  86-83,  28  li.  354,  CANAI.  BANE  v.  HUDSON. 

SyL  4  (Z,  780).    Purchase  at  Judicial  sale— Outstanding  claims. 

Approved  in  Sunter  v.  Sonter,  190  Mass.  458,  77  N.  E.  409,  in  aetlon 
by  tno  wards  againat  third  to  avoid  indirect  sale  to  guardian  who 
afterward  conveyed  to  defendant,  plaintiffs  niay  set  off  share  of  rent* 
during  guardian's   occupation   against  latter 's   improvements. 

Ill  U.  a  83-97,  28  L.  300,  DIXON   CO.  v.  FIELD. 

Syl.  S   (X,  780).     Estoppel  of  eounly  by  recitals  in  bonds. 

Distinguished  in  Piatt  v.  Hitchcock  Co.,  139  Fed.  932,  S33,  wbei* 
eoun^  commissionen  having  power  to  iasne  precinct  bonds  up  to  ten 
per  cent  of  last  Msesement  iasued  bonds  reeiting  issuaaee  according 
to  statutes,  made  assessment  five  days  prior  to  issuance  which  it  eonld 
have  modified  later,  recitals  estop  coun^  from  asserting  J!alsity  as 
againat  bona  fidi  purchaser. 
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1197  Notes  on  TT.  a  Beporta.  Ill  U.  a.  110-123 

BjL  4  (X,  783).    Muuicipal  bonda— Debt  limit— BecitBla. 

Approred  in  Saoer  t.  Qillett,  20  Colo.  App.  372,  78  P&c  1070, 
lUder  IfiDs  Ann.  8L,  |  4103,  subd.  Q,  demand  bonds  iaaued  under 
ordinance  not  providing  for  levy  are  invalid  in  bands  of  bona  11d« 
bolders;  Martin  v.  Territory,  S  Okl.  194,  48  Pae.  108,  holding  Toid  city 
warrants  issued  under  court  decree  where  at  time  of  issuance  city  debt 
«zceeded  statutory  limit;  City  of  Guthrie  t.  New  Vienna  Bank,  i  OkL 
211,  216,  218,  38  Fae.  10,  11,  12,  holding  Toid  St.  Okl.,  e.  14,  attempting 
to  impose  provisional  debts  of  certaio  towns  pn  city  of  Qnthiie,  »m  violat- 
ing statute  limiting  city  debts, 

111  TT.  B.  110-117,  28  li.  368,  TATLOE  v.  BOWKEB. 

SyL  2  (X,  784),     Limitations — Judgment  creditors  of  corporation. 
Approved  in  Blackwell  v.  Hatch,  13  Okl.  173,  73  Pae.  934,  linutationa 


SyL  3    (Z,  784).     Equity — Creditors — Exhaustion  of  legal   remedies. 

Approved  in  Btate  Bank  v.  Belk,  68  Neb.  519,  94  N.  W.  619,  upholding 
creditor 'a  milt  by  Judgment  creditor  where  judgment  debtor  has  fraud- 
tdently  eonv^ed  property.         * 

111  V.  S.  117-120,  28  li.  373,  MOOSE  v.  PAGE, 

Syl.  1,  (X,  78S).     Fraudulent  conveyance — Gift  to  wife. 
Approved  in  Aldoua  v,  Olverton,  17  B.  D.  200,  95  N.  W.  920,  con- 
veyance by  husband  to  wife  not  made  to  defraud  subsequent  creditors 
cannot  be  complained  of  by  them,  though  intended  to  defraud  existing 
OTcditors. 

Ill  U.  a.  120-122,  28  L.  871,  GAEEETSOK  v.  CliAEK. 

SyL  1  (X,  786).    ^tent  improvement  infringement — ProflU. 

Approved  in  Force  r.  Bawyer-Boaa  Mfg.  Co.,  143  Fed.  900,  Baker  t. 
Crane  Co.,  138  Fed.  61,  70  C.  C.  A,  486,  and  New  York  Bank  Note  Co.  v. 
Hamilton  Bank  Note  Co.,  180  N.  T.  296,  73  N.  E.  63,  all  following 
rule;  Eastern  Paper  Bag  Co.  v.  Continentel  etc.  Bag  Co.,  142  Fed.  SIO, 
where  patent  infringed  by  machines  made  and  used,  but  not  sold,  and 
product  of  machine  has  no  superiority  giving  it  increased  value,  savings 
by  use  of  patented  device  are  only  pro&ts  recoverable;  Fox  t.  Knicker- 
bocker Eng.  Co.,  140  Fed.  71G,  both  profits  and  damages  are  reeoverable 
in  infringement;  Wcstinghouse  v.  New  York  Air  Brake  Co.,  140  Fed. 
849,  552,  applying  rule  in  accounting  for  profits  for  infringement  of 
Westinghonse  patent  No.  376,837,  for  quick  action  triple  vslve  for 
air-brakee  where  complete  brakes  only  sold;  Brinton  v.  Paxton,  134 
Fed.  80,  67  0.  C.  A.  204,  where  profit  made  on  patented  part  alone 
•hown  separata  from  that  on  machine  aa  whole  and  no  substitute  on 
market,  complainant  may  recover  such  profits. 

Distinguished  is  Begia  v.  Jaynes,  191  Mass.  251,  77  N.  E.  777,  do- 
temiining  damages  on  accounting  for  profits  of  defendants  who  had  beea 
Mstrained  from  infringing  trademark. 
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Ill  V.  8.  135-134,  28  L.  374,  PHOENIX  BANK  v.  EISLET. 

S7L  2   (X,  787).     Bank  deposits — Belation  of  debtor  and  creditor. 

Approved  in  Sehinotti  t.  WUtnej,  130  Fed.  781,  money  deposited  i» 
bank  in  New  York  at  interest  and  subject  to  check  is  "monef  lent" 
to  banker  withiii  CIt.  Codo  La.,  art.  3538,  prescribing  limitationi  (or 
reeover;  thereof. 


S7I.  4  (X,  789).    Jurisdiction — Foreign  corporation  doing  bnrioem. 

Approved  in  Kibbler  v.  St.  Lonia  etc.  B.  Co.,  147  Fed.  881,  882,  foreign 
corporation  nbich  nndsr  state  law  can  be  soed  in  conntiM  wliere  it  doe* 
business  can  be  sued  in  federal  court  onlj  if  it  does  business  in  one  of 
couDtiea  of  district;  Oroel  v.  United  Elec.  Co.,  69  N.  J.  £q.  419,  00 
Atl.  830,  determining  that  foreign  corporation  was  doing  business  in  vtAte 
SD  as  to  be  sued  bj  service  on  process  agent. 

Ill  V.  8.  148-155,  28  L.  382,  COOPER  t.  8CHLESIN0EB. 

B7I.  2  (Z,  790),     Avoidance  of  contract — False  itatementa. 

Approved  in  United  State*  v.  Bradford,  14S  Fed.  424,  applying  nl» 
in  prosecution  for  eonspiracf  to  defraud  government  out  of  land  aerip, 
in  furtherance  of  which  pretended  administrator  falself  procured  to  b9 
appointed  for  eetate  of  one  to  whom  land  claim  confirmed;  Pittabnr^ 
Land  etc.  Co.  v.  Northern  etc.  Ins.  Co.,  140  Fed.  893,  where  in  exanuna- 
tion  of  insurance  company  prior  to  sale  of  ila  business  printed  list  of 
policies  uaed  which  had  been  prepared  for  and  used  bj  company,  errora 
in  list  are  not  basis  for  action  for  deceit;  Eimber  v.  Toung,  137  Fed. 
748,  70  C.  C.  A.  178,  false  statements  on  sale  of  bonds  that  seller  knew 
bonds  good  and  that  they  would  be  paid  at  matnri^  do  not  form  bads 
for  action  for  deceit 

111  U.  8.  156-170,  28  L.  285,  MO0BE8  t,  CITIZENS'  NAT.  BANK. 

SyL  1  (X,  790).    Stock  eertiflcata  as  estopping  corporation. 

Approved  ia  Westminster  Bank  v.  New  England  etc.  Works,  73  N.  H. 
475,  111  Am.  St.  Bep.  640,  62  Atl.  973,  where  stock  certificate  recites 
person  to  whom  issned  is  owner  of  fully  paid  Stock,  corporation  cannot 
deny  title  of  bona  fide  purchaser  on  ground  that  stockholder  paid  noth- 
ing, and  law  prohibits  issuance  of  stock  till  folly  paid. 

Syl.  3  (X,  791).    Liability  of  corporation  for  acts  of  officer. 

Approved  in  Eier  v.  MiUer,  68  Kan.  266,  75  Pac.  79,  63  L.  B.  A.  952. 
where  bank  cashier  paid  debta  by  entering  credit  on  depositor's  book 
and  permitted  him  to  check  ont,  bank  may  reeorer  of  creditor  moneya  ao 
paid  out 
111  U.  8.  176-185,  28  L.  390,  COVELL  t.  HEYMAN. 

SyL  2  (X,  793).     Property  attached—Interferenee  by  other  court 

Approved  in  Fountain  v.  624  Reces  of  Timber,  140  Fed.  381,  follow^ 
ing  rule;  In  re  Merten^  ISl  Fed.  fil6,  where  bankrupt's  traatea  tcxA 
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pOKMsion  of  propertj  in  hand*  of  bankrupt  at  time  of  petition,  and 
mUgt  to  bankrupt  did  not  elect  to  rescind  for  fraud  till  after  proceedings, 
trustee  not  liable  to  turn  for  conversion;  Beardslee  *.  Ingnbam,  18S 
N.  T.  418,  76  N.  E.  477,  where  federal  court  issued  attachment  for 
eorporatlon '■  proper^,  irhlch  was  filed  in  offlee  of  clerk  of  district 
where  property  located,  atate  court  in  which  suit  to  dissolve  eorpoiation 
filed  eonld  not  enjoin  marshal  from  selling  proper^  on  ezecntioD; 
French  v.  White,  78  Tt.  06,  62  Atl.  86,  2  L.  B.  A.  (N.  a)  804,  property 
vesting  in  bankmptcj  trustee  is  not  attachable  in  state  court. 

SjrL  4  (Z,  7B4).     Conflicting  state  and  federal  jurisdiction. 

Approved  in  Security  Trust  Co.  v.  Union  Trust  Co.,  130  Ped.  SOU, 
federal  court  tefuses  to  enforce  lien  on  rolling  stock,  where  state  court 
has  appoint«d  receiver  on  foreeltKure  and  ordered  sale;  Guaranty  Trust 
Co.  T.  North  Chicago  St,  B.  Co.,  130  Fed.  807,  65  C.  C.  A.  65,  pendency 
of  federal  creditor's  suit  against  railroad  for  which  receiver  appointed, 
but  which  road  is  operated  nnder  lease  by  receiver  of  lessee,  does  not 
exclude  state  auit  by  stoekholdera  to  enjoin  delivery  of  amended  lease. ' 

111  n.  8.  185-1M,.2S  L.  39S,  B08ENTHAL  t.  WALKEB. 

Bjh  1   (X,  795).     Limitations — Bankruptcy — Fraudulent  transfer. 

Approved  in  New  England  Ins.  Co.  v.  Swain,  100  Hd.  674,  60  AtL 
472,  in  action  against  insurance  company  for  damages  for  fraudulent 
conduct  of  agent,  it  is  for  jury  to  say  whether  plaintiff  sued  within 
three  years  after  he  could  with  reasonable  diligence  have  discovered 
fraud;  Mullen  v.  Walton,  142  Ala.  173,  89  8o.  99,  where  testator  created 
trust  in  favor  of  minor  child,  appointing  widow  as  trustee,  and  later 
widow  wrote  child  she  had  loat  money  left  to  child  and  would  leave  it 
her  property,  child  could  maintain  bill  against  widow  'a  administrator  for 
settlement  of  trust;  dissenting  opinion  in  Atchison  etc.  By.  Co.  t.  Grain 
Co.,  68  Kan.  507,  75  Pac.  105S,  majorl^  holding  averment  in  action  for 
violation  of  agreement  against  discriminations,  that  defendant  inceeeded 
in  concealing  fact  of  discriminations  until  eighteen  months  prior  to  suit, 
does  not  suspend  limitatiDns;  dissenting  opinion  in  Bauch  v.  Millers 
Mut.  Fire  Ins.  Co.,  131  Mich.  2S4,  91  N.  W.  161,  majority  holding  where 
insured  writes  insurer  that  he  has  taken  out  additional  insurance  and  that 
if  it  conflicts  with  policy  to  advise  him,  and  insurer  doea  not  answer,  he 
is  estopped  to  avoid  policy. 

8yl.  t  (X,  796).     Presumption  for  mailing  of  letter. 

Approved  in  Davidson  B.  8.  Co.  v.  United  States,  142  Fed.  318,  apply- 
ing rule  to  mailing  of  marine  notice;  Christensen  Engineering  etc.  Co. 
V.  Weatinghonse  Air-brake  Co.,  135  Fed.  777,  68  C.  C.  A.  476,  upholding 
Bofficiency  of  service  by  mail  of  injunction  against  infringement  of 
patent;  Bherrod  v.  Farmers'  etc.  Ins.  Assn.,  139  N.  C.  160,  51  &  E. 
Oil,  where  Insurer  shows  notice  of  assessment  mailed,  propwly  addressed 
and  stamped  law  presumes  ita  teceipt. 
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Ill  U.  8.  21B-242  Notes  on  U.  8.  Reports  1800 

111  U.  8.  216-233,  28  L.  406,  BDBLEY  v.  GEBMANAMEB.  BANK. 

SfL  2  (X,  79S).     Answer— Denial  of  allegations. 

Distinguished  in  Ben7  v.  Barton,  12  Old.  23S,  71  Pae.  lOSO,  06  L  B. 
A.  S13,  where  note  payable  to  person  named  or  order  is  not  paid,  answer 
deojing  payee  who  sues  tbereon  is  owner  and  alleging  he  is  not  teal  party 
in  interest,  states  no  defense. 

(X,  798.)  UiEcellaneons.  Cited  in  Bishop  Co.  t.  Shelhorse,  141 
Fed.  646,  upholding,  nnder  Virginia  practice,  declaration  alleging  in 
one  count  separate  acts  of  negligence,  either  one  of  which  is  sufficient 
basis  for  action. 

Ill  V.  S.  22S-242,  28  L.  410,  HATES  t.  MICHIGAN  CENT.  B.  R. 

87L  2  (X,  799).    Ordinance  granting  right  of  way. 

Approved  in>Heidt  v.  Sontbem  Tel.  Co.,  122  Qa.  4S0,  SO  8.  E.  364, 
ordinance  granting  telephone  franchise  requiring  space  of  three  feet 
where  wires  cross  electric  light  wire,  and  imposing  coat  of  expense 
of  raising  or  lowering  wires  and  placing  guards  on  company  doing 
latest  constmctioa,  imposes  duty  of  placing  guards  on  latter. 

Distinguished  in  Seymour  v.  Union  Stockyards  Co.,  224  111.  SS6,  79 
N.  E.  951,  upholding  exclusion  of  city  ordinance  in  action  for  injuries 
to  child  by  train  wbere  it  was  attracted  to  right  of  way  by  clay  piled 
thereon. 

Syl.  3  (X,  799).    Ordinance  regulating  railroad  operation. 

Approved  in  Shellaberger  v.  Fisher,  143  Fed.  939,  absence  of  operator 
for  automatic  elevator  in  dty  where  duty  to  employ  operator  impoaed 
by  ordinance  is  aetionable  wbere  child  injured. 

Distinguished  !n  Getnans  v.  Chicago  etc  By.  Co.,  128  Iowa,  397,  lOi 
N.  W.  432,  city  railroad  speed  ordinance  is  inapplicable  In  favor  of 
trespasser  Injured  by  train  within  city  limits;  Memphis  St.  By.  Co.  t. 
Hajnes,  112  Tenn.  720,  81  S.  W.  375,  holding  failure  to  comply  with 
ordinance  requiring  street-car  men  to  keep  vigilant  lookout  and  to 
stop  on  first  appearance  of  danger,  not  negligence  per  se;  dissentiiig 
opinion  in  Sluder  v.  St.  Louis  Transit  Co.,  189  Mo.  166,  167,  88  8.  W. 
863,  664,  majority  holding  breach  of  city  ordinance  requiring  motorm»n 
to  keep  vigilant  watch  for  vehicles,  and  to  atop  on  first  appearauea  of 
danger,  is  negligence. 

8yL  5  (X,  800).    Negligence  of  railroad — Proximate  cause. 

Approved  in  Bhellaberger  v.  Fisher,  143  Fed.  941,  applying  rule  wban 
city  ordinance  imposed  duty  of  employing  elevator  operator  and  child 
injured  by  automatic  elevator;  Shugart  v.  Atlanta  etc  By.,  133  Fed. 
CIO.  66  C.  C.  A.  379,  where  derailment  at  engine  on  which  plaintilf 
working  wonld  not  have  happened  bat  for  defects  in  track,  whether 
defects  were  proximate  cause  is  for  jury,  though  speed  of  train  might 
have  contributed  to  accident;  Meiener  v.  City  of  Dillon,  29  Mont.  122, 
T4  Pk.  131j  city  it  liabla  whera  horse  becoming  frightened  tomtt  !■ 
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contact  with  defect  in  itraet  neglisentlj  left  nnrepoirsiL    See  113  Am. 
8t  Bep.  988,  note. 

Ill  U.  a  242-2E2,  28  L.  415,  TEAIi  t.  WALEBB. 
BfL  1    (Z,  801),    Anawer  ma  waiviiig  erroneoni  OTenuling  of  <!•- 

ApproTsd  in  Williamson  w.  UTerpool  etc  Ina.  Co.,  141  Fed.  68,  where 
motion  to  rtrike  out  portion  of  petition  erroneousl;  suatained,  error  not 
waired  bj  filing  amended  petition  omitting  parts  stricken  onL 

S7I.  S   (JC,  802}.     AbBolate  deed  aa  mortgage. 
Approved  in  Weieeham  t.  Eocker,  7  OkL  2S3,  54  Fac  485,  fo11oiriii( 
rule. 

Ill  n.  S.  252-268,  2B  L.  419,  BOBS  t.  PBE8T0N. 

BjL  2   (X,  804).     Federal  jurisdiction  must  affirmativelj  appear. 

Ai^roTed  in  Edelstein  t.  United  States,  140  Fed.  639,  where  after 
debtor  adjudged  bankropt  he  applied  for  discharge,  adjudieatioii  not 
coUatenUj  attackable  in  proceeding  against  bankrupt  for  taking  false 
oBth,  for  defects  in  petition;  Dodd  t.  Louisville  Bridge  Co.,  130  Fed.  193, 
denying  removabilitj  ef  suit  against  corporation  formed  bj  eongoUdation 
of  corporations  of  several  states. 

Ezclusiveness  of  supreme  court 's  jurisdiction — 

Approved  in  Higgins  v.  Tax  Assessors  of  Fawtucket,  27  B.  I,  408, 
63  AtL  37,  Practice  Act  190S,  p.  4,  |  12,  giving  superior  court  juris- 
diction to  issue  eitraoTdinarj  writs,  does  not  violate  Const.  Amend., 
art.  12,  giving  supreme  court  power  to  issue  prerogative  writs. 

Ill  U.  8.  264-276,  28  L.  423,  LOVELL  v,  ST.  LOUIS  MUT.  LIFE  INS. 
CO. 

B7I.  4  (Z,  805).    Dissolution  of  corporation. 

Approved  in  In  re  Lnperial  Brewing  Co.,  143  Fed.  C82,  adjudication 
in  bankruptcy  is  not  repudiation  by  bankrupt  of  eontiact  to  purchase 
products  during  term  ef  yean  so  as  to  give  seller  right  to  prove  dam- 
ages against  estate  where  time  of  performance  has  not  arrived ;  Mutual 
etc  Life  Astn.  v.  Ferrenbach,  144  Fed.  343,  348,  347,  where  policy 
wrongfully  canceled  for  nonpayment  of  assesainente,  and  pending  action 
plaintiff  died,  damages  are  amount  of  policy  less  cost  of  esrrying  it  to 
maturity;  Summers  v.  Mutual  Life  Ins.  Co.,  12  W;o.  390,  109  Am, 
St  Bep.  1005,  7S  Fac.  942,  66  L.  B.  A.  812,  where  plaintiff  gave  note 
for  which  insurer  was  to  execute  policy  within  etated  time,  and  insurer 
received  proceeds  of  note  but  failed  to  deliver  policy,  insnred  may 
recover  money  advanced. 

Limited  in  Tette  v.  Evans,  111  Ho.  595,  80  8.  W.  506,  where  in- 
nuance  company  sold  assets  some  time  after  issuance  of  policy,  insured 

n 


Ill  U.  3.  276-313         note*  on  n.  a.  Seporta.  UOX 

relieved  from  liabilltj'  on  preminm  note  only  to  extant  of  ytln»  of  ia- 

nuance  for  tune  cubsequent  to  tmnafer. 

87I.  S  iX,  805).    Frerentioii  of  performnnM  of  executorj  c«nbra«t 

Approved  in  Barker  ete.  LrunbOT  Co.  v.  Edmrd  Hines  L.  Co.,   137 

,  Fed.  808,  eonstnuDg  eontraet  for  sawing  loga;    CoDley  t.   Mom,   123 

0%.  709,  SI  S.  E.  626,  where  land  owner  agrees  to  sell  certain  lot,  bat 

deed  not  to  be  made  till  other  land  nld,  and  lot  aald  before  other  land, 

action  for  breach  maintainable  though  other  land  not  sold;  Merrick  *. 

Northweetem  Nat  Life  Idi.  Co.,  124  Wis.  226,  109  Am.  St  Bep.  »31, 

102  N.  W.  69*,  where  inmrer  wrongfollj  forfeited  polity,  benefidarj 

maj,  daring  insared's  life,  recover  value  of  poliej'  at  time  of  forfeitore. 

Ill  V.  8.  2T0-2B3,  28  L.  427,  RECTOR  v.  GIBBON. 

87I.  1  (X,  806).    Estoppel  to  den^  landlord's  title; 

Approved  in  Harvin  v.  Blackman,  112  La.  31,  86  80.  215,  foTlowtng 
rale ;  Eagar  t.  Wikoff,  2  OU.  688,  39  Pac  283,  applying  rule  to  leaae 
of  townsita  lot. 

87I.  8  (X,  806).    Trespasser  on  pobtle  lands. 

Approved  in  Downman  v.  Saunders,  3  OkL  2S4,  41  Pac.  107,  one  wbo 
forcibly  enters  into  the  poeaesdon  of  another  on  townsita  and  ejects  him 
cannot  defeat  prior  settler  because  of  meagemee*  of  improvemcDta; 
Knepper  v.  Sands,  194  U.  6.  485,  48  L.  10S6,  24  Sap.  Ct  744,  arguendo. 

B;l.  4   (X,  806).    Conclusiveness  of  land  decision. 

Approved  in  McDonald  *.  Union  F.  B.  Co.,  70  Neb.  350,  97  N.  W. 
441,  denying  jurisdiction  to  compel  conveyance  of  homeatcad  lauda  to 
one  denied  privilege  of  entry  by  Land  Department;  Twine  v.  Carey, 
8  Okl.  254,  37  Pac.  1098,  refusing  to  review  decision  of  townait* 
trustees;  Smith  v.  Townaend,  1  Okl.  122,  29  Pac.  82,  where  land  ofBciab 
draw  legat  conclusion  from  known  facta  and  issue  patent,  equity  may 
entertain  suit  to  decree  patentee  a  trustee  and  to  eompel  eonveyanea  of 
legal  title. 

SyL  0  (X,  806).    Legal  as  trustee  for  equitable  owner. 

Approved  in  Brown  v.  Parker,  S  Okl.  266,  3Q  Pac  569,  following 
rule;  Thompson  v.  Perry,  6  Ariz.  307,  56  Pac,  743,  where  cotenant'a 
mortgage  foreclosed  and  premiBee  bought  by  mortgagee,  who  sold  interest 
to  giaatee,  who  relocated  same  and  obtained  patent  and  sold  same, 
other  cotenants  estopped  from  claiming  interest  after  ten  year*. 


Syl.  6  (X,  807).    Process  patent. 

Approved  in  Victor  Talk.  Maeh.  Co.  v.  American  Graph.  Co.,  145 
Fed.  102,  limiting  Berliner  patent  No.  648,023,  for  duplicate  souDd 
records  and  method  of  making  same;  Bociete  Fatniquea  v.  Luedem, 
136  Fed.  103,  Bani  patent  No.  461,847,  for  artiflcial  mndt,  fs  void  i« 
«ieir  of  disclaimer  of  process  of  patent  No.  416,710   to  saqie  inventor; 
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Americ&n  Tube  Wkw.  t.  BridgewKter  Iron  Co.,  13S  Fed.  17,  tS  C.  C 
A.  636,  bolding  Aduns  patent  No.  24,91S,  for  out  copper  tnba^ 
antieipsted. 

Ill  n.  a.  813-819,  E8  L.  440,  ABMOUS  v.  HAEN. 

87I.  1  (X,  808).    Master— Providing  safe  plaoe  to  work. 

Approved  in  O&db  Balvsge  Co.  r.  Bjmes,  102  Md.  244,  62  Atl.  157, 
master  not  Uable  for  injuries  to  wreeker  where  brieh  shaft  left  standing 
after  burning  of  building  was  apparently  safe;  Ziegenmejer  t.  Ooeti 
Lima  ate.  Co.,  113  Mo.  App.  330,  88  S.  W.  141,  wbers  servant  em- 
plo;ed  in  quart;  knew  of  danger  from  felling  rocks  and  on  being 
named  stepped  into  known  defective  chimney  and  was  injured  by  fall- 
ing rock,  master  not  liable;  Smitk  t.  Heela  Min.  Co.,  38  Wash.  461, 
80  Pae.  781,  master  not  liable  for  injuries  to  mine  laborer  engaged 
in  removing  rock  thrown  down  in  blasting;  CuUy  t.  Northern  Pa.e.  By. 
Co.,  35  Wash.  247,  77  Pao.  203,  applying  principle  where  railroad 
workman  employed  in  taking  gravel  from  bank  and  loading  It  on  ears; 
Kalte  T.  Wisconsin  Central  By.  Co.,  121  Wis.  S14,  90  N.  W.  221,  raU- 
road  not  liable  for  injuries  to  engineer  running  engine  on  to  known 
burning  bridge,  thongh  other  employees  failed  to  put  out  cignala. 

Distinguished  in  Cl^mbera  t.  American  Tin  Plate  Co.,  129  Fed.  662, 
04  C.  C.  A.  129,  building  contractor  employing  boss  carpenter  to  build 
scaffold  for  bricklayers  is  liable  for  injury  to  bricklayer  by  negligent 
construction;  Bigaby  v.  Oil  Well  Supply  Co.,  115  Mo.  App.  319,  91  S. 
W.  466,  master  liable  to  servant  injured  by  falling  of  pile  of  planks 
piled  negligently  by  other  servants. 

Syl.  2  (X,  808).    Negligence  of  fellow-servant — Defective  appliance. 

Approved  in  American  Bridge  Co.  v.  Seeds,  144  Fed.  613,  master 
not  liable  for  injuries  to  servant  where  false  work  for  rebuilding  bridge 
constructed  with  uncovered  spaces  and  servant  was  knocked  off  by  crane 
because  of  inopportune  signal  of  foreman;  Deye  v.  Lodge  etc.  Tool  Co., 
137  Fed.  484,  70  C.  C.  A.  64,  company  piling  np,  under  direction  of 
foreman,  lathe  beds  until  wanted  not  liable  for  injuries  to  servant  by 
slipping  of  easting  on  account  of  negligence  in  piling;  Galow  v.  Chicago 
etc.  By.  Co.,  131  Fed.  243,  65  C.  C.  A,  507,  where  plank  partition  erected 
by  workmen  to  separate  stone  and  sand  dumped  under  trestle  in  making 
concrete,  broke,  master  not  liable  for  injury  to  servaut;  Southern  In- 
diana By,  Co.  T.  Harrell,  161  Ind.  698,  68  N.  E.  265,  63  L.  B.  A.  460, 
where  railroad  bridge  workman  sat  down  during  temporary  respite  from 
work  and  waa  injured  by  rock  being  negligently  raised  by  derrick,  master 
not  liable;  Meeban  v.  St.  Louis  etc.  B.  B.  Co.,  114  Mo.  App.  403,  90 
8.  W.  104,  master  nol  liable  to  servant  injured  in  laying  railroad  track 
because  of  looseness  of  track;  Herbert  v.  Wiggins  Ferry  Co.,  lOT  Mo. 
App.  800,  80  8.  W.  981,  master  not  liable  for  injuries  to  servant  where 
one  of  them  selected  worn  rope  to  bold  wheel  which  they  were  di» 
mangling, 
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Ill  n.  8.  336-3(0         NotM  on  U.  8.  Beporta.  ISH 

Dutingniahed  In  UeOill  r.  Boathern  Pae.  Co.,  4  Alls.  124,  33  Pfto. 
822,  section  foreman  u  not  fellow-wrvuit  of  conductor  of  woA  train 
»n  wbick  ba  ia  earriri  to  work. 

HI  n.  8.  335-346,  ES  L.  447,  MOULOB  r.  AHEBICAN  UFE  INS.  CO. 

S7L  S  (X,  eiO).    Insoraiiee — Statement  in  application  as  wan&ntiea. 

Approved  in  Doll  t.  EqoiUbla  Life  Aaanr.  Soeietr,  138  Fed.  707, 
representatioiiB  in  application  as  to  inmred'a  fanii)r  luatoiy  as  to  eon* 
samption  and  as  to  hia  healtb  history  are  warrantiMi 

BjL  4  (Z,  810).  InsDrane*  policy  eonstmed  against  Insurer, 
Approved  in  Hntoal  Beserva  Ins.  Co.  r.  Dobler,  137  Fed.  556,  70  C 
C  A.  134,  where  insured  stated  in  application  that  he  had  not  eon- 
suited  physician  for  years,  fact  that  physician  friend  had  examined  him 
OB  physician's  own  initiative  without  eoet  does  not  show  answer  untrue; 
O'Connor  v.  Oiand  Lodge  A.  O.  U.  W.,  146  CaL  481,  80  Pae.  691, 
holding  literal  truthfulness  of  answers  in  medical  examination  for  mem- 
bership in  benefit  soeietf  not  required ;  Oerman. American  Ins.  Co.  t. 
Teagley,  163  Ind.  650,  71  N.  E.  900,  applying  rule  where  Are  policy 
provided  for  avoidance  in  case  of  enenmbTsnees,  agent  accepting 
premiums  with  knowledge  of  mortgage  waives  forfeiture;  OfBneer  v. 
Brotherhood  of  American  Teomen,  100  Ho.  App.  75,  83  8.  W.  68,  mis- 
rspresentation  in  application  must  be  material  to  avoid  risk;  Qnthria 
Hat.  Bank  T.  Fidelity  etc.  Co.,  14  OU.  640,  70  Pae.  103,  eonstming 
statements  in  application  for  fidelity  insurance  not  to  be  warranties; 
Woodmen  of  the  World  v.  GilUland,  11  OU.  404,  67  Pae.  491,  con- 
struing proviuon  as  to  intemperate  use  of  drugs;  Tucker  t.  Colonial 
Fin  Ins.  Co.,  58  W.  Ta.  S6,  fil  8.  B.  88,  provision  in  policy  for  in- 
ventory at  least  once  a  year  gives  aasoied  one  year  from  date  of  poii^ 
to  take  inventoiy  though  policy  rnns'one  year  only;  dissenting  opinion 
in  Atlss  Bed.  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  511,  majority  eon- 
atruing  "loss  payable"  Indorsement  on  insunncc  policy. 

Distinguished  in  Hatoal  Life  Ins.  Co.  t.  Arhelgei,  4  Aria.  877,  21  >t, 
36  Pae.  806,  answers  of  insurance  applicant  that  be  has  not  eonsnlted 
physician  since  childhood,  and  doea  not  remember  name,  are  warrantiea. 

6yL  5  (X,  812).    Insurance  policy  controls  application. 

Approved  in  Brignac  T.  Pacific  Untual  Life  Ins.  Co.,  112  Ia.  686, 
587,  36  So.  599,  66  L.  B.  A.  822,  and  Logan  v.  Provident  etc.  Assnr- 
ance  Socie^,  67  W.  Ta.  388,  393,  50  B.  E.  S30,  533,  both  following  rule; 
Supreme  Conclave  v.  Wood,  120  Oa.  336,  47  S.  E.  941,  where  application 
covenants  truth  of  statements  to  medical  examiner,  and  they  are  mad* 
part  of  contract,  policy  cannot  be  avoided  for  falsity  thereof  nnleaa  the^ 
are  material  and  change  risk;  Aetna  Life  Ins.  Co.  y.  Bohlaender,  68 
Neb.  202,  04  N.  W.  132,  statement  signed  by  assured  at  agent's  leqacst 
to  «btain  nvival  of  policy  u  to  health  is  lepreseststion  meretf. 
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1S05  Notes  OB  n.  &  Beporti.  HI  U.  8.  34T-37a 

111  U.  8.  317-350,  28  Ll  451,  UNITED  STATES  t.  CABPENTEa 
87L  1  (.X,  812).    WitlidnwKl  of  Indian  knda  bj  treatj. 
Approved  in  'Wintera  v.  United  State*,  143  Fed.  748,  granteea  ot 

landa  outside  of  Ft,  Belknap  Indian  reeervation  did  net  acquire  ez- 

elosive  rights  to  vatera  ef  Milk  rivor  for  irrigation  under  desert  land 

act  aa  against  Indians. 

Ill  U.  B.  390-356,  28  L  452,  CHAMBERS  r.  HABBINOTON. 

S7I.  1  (X,  813).    Jnriadiction — Contest  ovta  mining  elaim. 

Approved  in  Nome-Siuook  Co.  v.  Simpaon,  1  Alaska,  684,  adverse 
suit  by  applicant  for  mining  patent  ia  maintainable  in  district  eoort  of 
Alaska;  Nome-Sinook  Co.  t.  Simpson,  1  Alaska,  583,  munidpal  cor- 
poiatioD,  though  not  adverse  claimant  in  land  office  proeeediags,  may 
intervena  in  suit  against  adverse  claimant  bj  applicant  for  patent  and 
protect  its  property  within  location  by  showing  neither  complied  with 
law. 

^1.  8  (Xf  813).    Assessment  work  hj  co-owners  of  several  claims. 

Diatingnisbed  in  Hain  r.  Mattes,  34  Colo.  352,  3S3,  83  Pae.  120,  130, 
work  done  in  tunnel  tosy  be  applied  aa  work  on  raining  location  though 
person  working  doe*  not  own  continuous  strip  from  portal  to  location. 

lU  n.  8.  356,  357,  28  li.  454,  EILEBS  t.  BOATMAN. 

87I  1  (X,  814).    SulBeieney  of  notice  of  location  queation  ef  Ikct. 

Approved  in-Price  v.  Mcintosh,  1  Alaska,  301,  where  junior  locator 
attempts  to  relocate  excess  in  area  in  placer  claim,  he  must  locate  soma 
portion  of  excess  not  actually  occupied  by  aenior  locator;  Bedden  t. 
Harlan,  2  Alaeka,  407,  and  Bulette  r.  Dodge,  2  Alaska,  431,  both 
arguendo. 

SyL  2  (X,  814).    Conclusiveness  of  territorial  court's  findings. 

Distinguished  in  De  La  Rama  t.  Da  La  Rama,  201  U.  S.  309,  50  L. 
767,  26  Sup.  Ct.  485,  reviewing  eulBciency  of  evidence  in  divorce  on 
appeal  from  Philippine  supreme  court  taken  under  Act  of  July  1,  1902, 
S  10. 

Ill  U.  S.  358-361,  28  L.  455,  HOUSTON  ETC.  EY.  v.  SHIRLEY. 

SyL  8  (X,  S15).    Removal  where  trustees  substituted. 

Approved  is  Nash  t.  MeNamara,  145  Fed.  543,  parties  brought  fa 
by  cross-complaint  alleging  they  claim  interest,  who  file  complaint  alleg- 
ing sncceaeion  to  rights  of  plaintiff,  cannot  remove  as  defendants. 

Ill  V.  S.  363-373,  28  K  457,  BLAIR  v.  CUMING  COUNTY. 
SyL  2  (X,  815).    County  bonds  signed  by  chairman  and  clerk. 
Approved  in  Potter  v.  Lainhart,  44  Fla.  650,  33  So.  255,  upholding 
county  bonda  signed  by  chairman  of  county  commiasionera,  attested  by 
elerk   and   countersigned   by   county    treasurer,   and   reciting    they    are 
c«unty   bonda;   disseDting  opinion  in  Wright   v.   East  Biveraida  Irr. 
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Ill  V.  8.  3793B>         Notes  on  tT.  a  SeporU  120S 

DUL,  138  Fed.  326,  majority  tMlding  where  eoopons  on  bonds  issoed 
under  Cal.  St.  1S87,  p.  3G,  g  3S,  were  dgoed  by  predee«Mor  of  aeeretarr 
in  office  when  delivered,  tbey  were  void. 

Ill  U.  8.  376-389,  28  L.  462,  MANSFIELD  ETC.  BT.  t.  SWAN. 

8yL  1  (Z,  816).    Bemoval — Citizen  of  territory. 

Approved  in  KsoBaa  City  etc  By.  Co.  t.  MeOinty,  76  Ark.  362,  88  S. 
W.  1IX)3,  Mtion  for  death  by  wrongfnl  act  of  citizen  of  Indian  Terri* 
tory  tigniiut  eitizen  of  state  is  not  removable. 

8yl.  8  (X,  816).    SiverM  dtiaenshlp  moat  appear  in  record. 

Approved  in  Southern  'Bj.  Co.  v,  Thomasoa,  146  Fed.  674,  eontro- 
verey  partly  between  citizens  of  same  state  is  not  removable  for  local 
prejadice;  International  etc.  B.  Co.  v.  Hoyle,  149  Fed.  182,  where  kction 
against  two  joint  defendants  is  removed,  it  may  be  remanded  at  instance 
of  any  party  wfaere  it  is  not  removable  for  want  of  separable  eoutro- 
versy;  Utah-Nevada  Co.  v.  De  I^mar,  133  Fed.  121,  66  C.  C.  A.  179, 
assignee  of  oral  contract  eaiiQOt'  sue  in  federal  court  to  recover  money 
due  thereon  whero  assignor  could  not  sae  therein. 

SyL  4  (X,  817).    Beversal  sua  sponte — Citizenship. 

Approved  in  Minnesota  v.  Northern  Secnrities  Co.,  164  V.  8.  63,  48  Ii. 
877,  24  8up.  Ct.  598,  Peres  v.  Fermandez,  202  V.  B.  100,  SO  L.  949, 
26  8np.  Ct.  561,  and  Kansas  City  etc.  By.  Co.  v.  Prunfy,  133  Fed.  15, 
66  C.  C.  A.  163,  aU  following  rule;  Kentucky  v.  Powers,  £01  U.  8.  35, 
50  L.  649,  26  Sup.  Ct.  387,  nonrecognition  by  state  courts  of  pardon 
pleaded  in  bar  does  not  make  removable  cause  under  Bev.  St.,  |  641 ; 
Thomas  v.  Ohio  State  University  Trusteea,  IBS  U.  8.  211,  46  L.  164,  25 
Snp.  Ct.  S4,  denying  iuiBciency  of  allegation  of  citizenship  of  Ouio 
university  tmstees  where  statute  creating  board  did  not  confer  corpo.*ate 
powers  on  it;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  117,  66  C.  C.  .V. 
179,  objection  to  circuit  court's  juriediction  because  action  based  on 
assigned  contract  and  it  does  not  appear  aasignot  could  sue  therein,  need 
not  appear  in  assignment  of  errors;  Myers  v.  Berry,  3  Okl.  617,  41 
Pae.  582,  denying  equity  jurisdiction  to  annul  final  action  of  tewnsits 
trustees. 

SyL  6  (X,  818).    Costa  tor  wrongful  removal 

Approved  in  Kansas  City  ete.  By.  Co.  v.  Prunty,  133  Fed.  16,  66  C. 
C.  A.  163,  and  Knight  v.  Luteher  etc  Lumber  Co.,  136  Fed.  406,  66 
C.  C.  A.  248,  both  following  rule. 

SyL   7    (X,  818).     Costa  on   dismisml  of  appeal 

Approved  in  Frye  v.  MUey,  54  W.  Va,  334,  46  8.  B.  136,  party  suing 
in  equity  court  having  no  juriedietion  and  obtaining  decree  which  is  re- 
versed is  not  entitled  to  costs  in  appellate  court. 

SyL  9  (Z,  819).    Bemoval — Beversal  and  remand  with  costs. 

Approved  in  Alexander  t.  CroUott,  IS9  U.  S.  5S1,  00  L.  817,  2A  Sup. 
CL  161,  void  judgment  may  b«  revorsed  on  appeal;  Bhyna  t.  Hanohester 
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1207  NotOB  on  U.  8.  B«porU.         Ill  U.  S.  389-411 

Asaax.  Co.,  14  Okl  S58,  78  Pac.  959,  paitj  appealing  to  district  eomt 
from  probate  court  maj  quwtion  former  eonrt's  jnrisdietion. 

Ill  U.  S.  389-395,  £8  L.  468,  HOBNBVCKLE  t.  STAFFOSD. 

Sjl.  S  (X,  819).     Judgments — Parol  to  sbow  issnea. 

Approved  iu  Security  Trust  Co.  t.  Bobb,  142  Fad.  84,  appljing  mla 
1b  action  against  indemnitoi  of  mrety  and  fortbcoming  replevin  bond. 

Ill  U.  S.  395-400,  28  h.  466,  GAINEB  t.  MILLEB. 
Byl.  S  (Z,  820).  Action — Moa^  reeeiTSd  for  otbar's  benefit 
Approved  in  Cosmopolitan  Life  Ins.  Co.  t.  Eoegel,  104  Va.  63S,  52 
S.  E.  171,  benefleiaij  in  benefit  certificate  after  death  of  member  maj 
*ne  one  nho  agreed  with  society  to  pay  its  debts  ia  consideiation  af 
transfer  of  its  assets;  Langhoms  v.  McOhee,  108  Ya.  2SS,  49  8.  E.  46, 
where  partner  ezeeated  note  in  satisfaction  of  Uabilify  on  firm  debt 
and  reduced  it  from  individnal  estate,  tmstee  for  payment  of  firm's 
debts,  who  paid  more  than  amount  due  on  notes,  could  recover  oveiplos 
from   payee. 

Distinguished  in  Soatbem  Pae.  B.  Co.  t.  United  States,  133  Fed. 
458,  66  C.  C.  A.  5S1,  upholding  equity  jurisdiction  over  suit  by  United 
States  against  railroad,  its  mortgagees,  and  others  to  determine  rights 
t«  lands  erroneously  patented  to  company  nnder  grant,  rights  of  bona 
fide  purchasers  and  accounting  from  company  ior  lands  sold, 
SyL  3  (X,  820).  Equity — Adequacy  of  law,  remedy. 
Approved  in  Barchent  v.  Snyder,  128  Wis.  425,  107  N.  W.  329,  deny- 
ing equity  jurisdiction  where  plaintiff  deeded  laud  as  security  under 
agreemeut  for  leeooveyance  on  payment  of  loan  and  defendant  wrong- 
fully sold  and  prayed  that  contract  be  declared  mortgage,  and  for  ac- 
counting for  difference  between  debt  and  price. 

Byl.  5  (X,  820).    Judgment  presumed  paid  from  limitations. 

Approved  in  Chiler  t.  School  District,  103  Mo,  App,  246,  77  8.  W.  83, 
following  rule;  Cobb  v.  Houston,  117  Mo.  App.  053,  94  8,  W.  302, 
absence  of  judgment  debtor  from  state  does  not  affect  running  of  time 
in  favor  of  presumption  of  payment 

(X,  820.)  Miscellaneous.  Cited  in  State  T.  Bradley,  193  Mo.  44,  01 
8.  W.  486,  where  attorneys  A,  B,  &  C  prosecuted  action  for  which  B 
collected  fee,  in  suit  by  A  against  B,  for  his  share,  C  not  necessary 
party. 

Ill  U,  8.  400-412,  28  L.  470,  CI-AIBOBNE  COUNTY  v.  BROOKS, 
8yl.  1  (X,  820).  Issuance  of  commercial  paper  by  counties. 
Approved  in  Okhkboma  etc.  College  v.  Willis,  6  Okl.  699,  62  Pae.  923, 
40  Ih  H.  A.  677,  agricultural  and  mechanical  college  cannot  be  saed; 
Lutber  V.  Wbeeler,  73  8.  C.  91,  93,  S2  8.  E.  S76,  877,  where  ofScers  of 
town  of  less  than  one  thousand  inhabitants  under  resolution  give  note 
for  money  for  public  bnilding,  holder  may  recover  amount  used  by  town 
though  note  void. 
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Ill  n.  S.  412-140,  28  L.  316,  BLIDGLL  r.  OBANDJXAK. 

BjL  4  (X,  828).     Treaty— Protoction  ttt  tiUea. 

Cited  in  Corkran  Oil  ate.  Co.  ▼.  Aniaudet,  111  I«.  S77,  S5  Bo.  nS, 
vguendo. 

B7L  6  (X,  S23).    btatfl  gnuta  eonitroed  ■gsinst  gT»nt««w 

Approved  in  Blnir  t.  CbieBgo,  201  U.  8.  473,  50  Ii.  S31,  E6  Sup. 
CL  427,  conatruinK  Chicago  atreet  railwaj  franehiae  acta;  KnoxriUs- 
Water  Co.  ▼.  EnoiriUe,  200  U.  8.  34,  50  L.  S5S,  20  Sap.  Ct  224, 
municipal  grant  of  nterwoAa  franebiae  doea  not  impliedly  deveat  dlj 
of  power  to  eonatmct  om  watarworka. 

87I.  7  (Z,  824).    Contfrmation  of  land  grauL 

Approved  in  Catron  t.  lamghlin,  11  N.  M.  632,  72  Pa&  32,  foDowinK 
nik. 

Ill  U.  8.  44S-472,  SB  L.  482,  AMES  t.  KANSAS. 

S7L  4  <X,  820).    luveetment  of  inferior  eonrta  with  jariadtetion. 

Approved  in  Higglna  v.  Tax  Aaaeaaora  of  Pawtneket,  ST  B.  L  408,  6S 
AtL  S7,  Practice  Act  1906,  p.  4,  f  18,  giving  anperior  court  juriidictioB 
of  extraordinary  write,  doM  not  violate  Const.  Amend.,  art  12,  giving 
anpreme  eonrt  power  to  iaane  prerogativa  write. 

SyL  S  (Z,  820).    B^noval  of  quo  warranto  t^.atata. 

Approved  in  Soathem  By.  Co.  v.  8tate,  165  Ind.  617,  75  N.  E.  273, 
action  in  name  of  atate  by  prosecoting  attorney  against  railroad  for 
recovery  of  atatatery  penaltiea  ii  not  removable. 

Ill  V.  B.  472-477,  28  L.  491,  ALLEY  v.  NOTT. 

SyL  1  iX,  826).    Bemoval— Demnrrer  aa  triaL 

Approved  in  Park  etc  Co.  v.  BmcB,  139  Fed.  699,  faUnre  to  expreaalT' 
state  that  diamiasal  waa  on  merits  does  not  permit  new  suit  for  same 
cause  of  action,  withoot  examination  as  to  whether  diiminal  waa  ob 
merits;  Atlanta  etc.  By.  Co.  v.  Southern  By.  Co.,  131  Fed.  661,  66  C. 
C.  A.  601,  hearing  of  motion  to  diaeolve  restraining  order  on  ex  parts 
afBdsvita,  in  chambers,  doea  not  preclude  removal;  State  v.  District  Court, 
32  Mont.  42,  79  Pac  548,  snbmiasion  of  motion  for  jndgment  on  plead- 
ings ia  trial  within  Code  Civ.  Proe.,  (  1004,  aubd.  1,  providing  for 
dismissal  at  any  time  before  triaL 

(Z,  826.}  Miscellaneona.  Cited  in  Morria  v.  I>iuibar,  149  Fed.  407,  ac 
to   practice  when  demurrer  auatained. 

Ill  U.  8.  479.486,  28  L.  478,  ANDEBSON  t.  FHILADGLFHIA  WABB- 
HOUSE  CO. 

SyL  3  (Z,  828).     Pledgee's  UablUty  as  stockholder. 

Approved  in  HuUtt  v.  Ohio  VaL  Nat  Bank,  137  Fed.  464,  69  C.  C.  A. 
009,  where  defendant  holding  national  bank  stock  as  pledgee  caused 
stock  to  be  tranafemd  on  book*  to  employee  after  death  of  pledgor,  and 
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eolleeted  from  estata  b&lanH  of  debt  ftfter  deducting  amount  tadui>«J 
OD  not«  ■ecnred,  defendant  liable  for  asseMmeiit. 

Ill  n.  B.  486,  487,  eS  L.  481,  TEXAS  ETC.  B.  B.  CO.  r.  EIBK. 

8jli  1  (Z,  829}.     Amendmeat  of  writ  of  error  wronglj  attested. 

Approved  in  Long  t.  Farmera'  State  Bank,  147  Fed.  362,  refnaing  to 
Jiini..  mdt  of  error  attested  bj  jadge  and  clerk  of  diatriet  court. 

Ul  V.  8.  488-490,  28  L.  492,  TEXAS  ETC.  BT.  t.  UUBPHT. 

Bjl  1  (X,  829).    Bebearing  aa  ata^. 

Approved  in  Kletn  t.  Soathem  Pas.  Co.,  140  Fed.  214,  mere  filing  ot 
motion  for  new  trial  in  dne  time  withont  aider  of  court  doea  not  canj 
matter  over   term, 

111  U.  B.  499-505,  28  J*  498,  UNITED  STATES  v.  BBYANT. 

Bjh  2  (X,  830);    Coata  bond  I17  United  Statea. 

IHatini^sbed  is  United  Statea  t.  Cboetaw  etc.  B.  B.  Co.,  S  Okl.  494, 
41  Pac.  T46,  Bev.  St.  U.  S.,  |  1001,  relating  to  bond  for  coata  bj 
United  States,  doea  not  apply  to  caaa  brought  from  territorial  diatriet 
court  to  supremo  court  of  teritory. 

Ill  U.  &  505-522,  28  L.  4M,  PACIFIC  B.  B.  ▼.  MI8SOUBI  PAC.  B.  B. 

Sjl.  2  (X,  830),    Demnrrei  to  bill,  good  in  part 

Approved  in  Hume  t.  Laurel  Hill  Cemeterj,  142  Fed.  603,  holding 
void  ordinance  prohibiting  burials  within  entire  count}',  embracing  large 
tracta  of  onoecttpied  land. 

SjL  4   (X,   831).     lAchea — Betting  aside  fiavdalent   foreclosure. 

Approved  in  Nelson  t.  Meehan,  2  Alaska,  490,  judgment  obtained  by 
fraud  and  perjury  ma;  be  aet  aaide  after  term  and  after  atBrmanea  on 
appeal. 

87L  S,  (X,  831).     Federal  aneillarx  jariadletlon — Citizenship, 

Approved  in  O'Connor  v.  O'Connor,  146  Fed.  9S7,  in  equity  auit  to 
aet  a^de  dismissal  of  law  action,  servic«  may  be  made  on  defendants 
tbongh  they  rcaide  out  ot  diatrictj  Hatcher  v.  Hendrie  etc.  Supply  Co., 
133  Fed.  270,  68  C.  C.  A.  10,  applying  rule  to  equity  auit  to  enforce 
attachment  lien  obtained  in  former  action,  and  to  subject  attached 
property  to  satisfaction  of  judgment;  Manning  t.  Berdan,  132  Fed.  3S3, 
384,  385,  bill  in  federal  eqnify  court  to  enjoin  law  action  by  non- 
resident defendant  in  latter  against  plaintitC  and  nonresident  corpoia- 
tion  which  ia  not  part?  is  not  ancillary  ao  aa  to  give  jurisdiction  over 
corporation  by  aervice  on  ita  attorneys,  or  on  corporation  outside  dis- 
trict; Hampton  Boada  By.  etc.  Co.  ▼.  Newport  News  etc.  Elee.  Co.,  131 
Fed.  536,  federal  eourt  appointing  receiver  to  operate  railroad  for 
creditora  baa  ancillary  juriadietioD  of  petition  by  receiver  to  restiain 
maintenance  of  gates  acrosa  highway,  thereby  deatroyiug  railroad 'a  prop- 
arty,  iriespeetira  of  dtizenahip. 
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111  U.  8.  642-548,  28  L.  812,  SPINDLE  ».  8HEEVB. 

SjL   1    (X,   834).    AMignmeDt   for   eieditora, 

ApproTCd  in  In  n  Jtaatf  IsUnd  Packing  Co.,  1S8  Fed.  827,  2  Ii.  B. 
A.  (N.  8.)  060,  where  corporation  exeented  trust  deeds  to  leenre  debts 
not  due,  interest  remaining  in  gnntor  passed  to  baoknipt^  tnwtesL 

111  V.  8.  696-&65,  28  L.  617,  CABBOLL  CO.  r.  SMITH. 

Sjl.  1  (Z,  83S).    Beeitals  in  railroad  aid  bonda. 

Approved  in  Oreen  Co.  r.  Shorteil,  IIQ  Ej.  12«,  7S  B.  W.  254,  wliere 
county  aid  bonds  contained  no  redtals  as  to  performance  of  preliminariea 
reqsisite  to  isaoanca,  coiutf  Bot  estopped  to  plead  noncomplianee  witk 
conditions 

Sjl.  3  (Z,  835).     Following  state  decisions. 

Approved  in  Great  Southern  ete.  Hotel  Co.  t,  Joum,  193  V.  8.  544, 
48  L.  785,  24  Sup.  CL  570,  upholding  Ohio  statutes  relating  to  me- 
chanics' liens;  Board  of  Commrs.  t.  Tollman,  145  Fed.  763,  where  at  tim* 
countf  bonda  iaaned  there  was  no  state  eonatruetion  of  constitutional 
provision  violated  bj  statute  under  which  bonds  iaaned,  bolder  of 
coupons  entitled  to  federal  court's  independent  construction,  irrespective 
of  subsequent  stale  decision;  Davis  v.  Commonwealth  I^nd  etc.  Co.,  141 
Fed.  717,  refusing  to  follow  state  decision  rendered  pending  several  suits 
involving  boundaries  where  some  of  them  had  been  decided  hj  federal 
court;  dissenting  opinion  in  United  States  Savings  t  L.  Co.  v.  Convent 
of  Bt.  Bose,  133  Fed-  360,  majority  holding  where  borrowing  stock- 
holder for  eight  jeaia  made  monthly  payments  in  accordance  with  eon- 
tract,  court  will  not  make  different  rule  for  application  of  payments 
because  stockholder  believed  diSarent  application  should  be  mada, 

SyL  4  (X,  836}.    Elections — Majority  of  voters. 

Approved  in  Cronly  t.  Tucson,  6  Aris.  23d,  56  Pae.  877,  applying  rule 
under  Act  Cong.  March  4,  1698,  suthoriting  municipalities  to  issue 
bonds;  dissenting  opinion  in  Bice  t.  Palmer,  78  Ark.  450,  453,  96  S.  W. 
401,  403,  majority  holding  under  Kirby'a  Dig.,  fi  TIB,  majority  of 
electors  voting  at  election  and  not  on  proposition  required  to  pass  coo- 
stitutianal  a 


Distinguiabed  in  Knight  v.  Sbeltoo,  184  Fed.  427,  431,  433,  under 
Arkansas  constitution,  approval  of  amendmeot  I>y  majority  of  electors 
voting  at  election  is  necessary  and  not  on  proposition. 

Ill  U.  S.  56fr684,  28  L.  520,  COLT  v.  COLT. 

SyL  1  (X,  837).    Collateral  attack  on  demurrer. 

Approved  in  Ticksburg  etc.  B,  B.  Co.  v.  Tibbs,  112  La.  SS,  36  So. 
225,  where  by  consent  appeal  taken  by  administrator  was  dismissed,  fact 
that  administrator  was  discharged  before  dismissal  is  no  ground  for 
collateral  attack  on  dlimlwaL 
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111  U.  S.  584-597,  E8  L.  627,  MOBILB  ETC.  B.  E.  CO.  ».  JUBBT. 

87I.  1  (X,  837).     Parol  to  Tsry  bill  of  Isdiag. 

Approved  in  Lillftrd  v.  Eeotaeky  DiBtilleiiea  etc.  Co.,  134  Fed.  1S3, 
€7  C.  C.  A.  74,  sa  to  sdniiuibility  of  evidenca  of  enitom  to  explain 
written  eonttaet. 

SjL  2  (X,  887).    Parol  tranaportation  eontiact. 

Approved  in  Misaouri  etc.  By,  Co.  v.  Patrick,  144  Fed.  033,  wlwre  on 
daliTerT-  of  goods  to  railToad  plaiDtifF  obtained  nnsigned  bill  of  lading, 
paper  was  eridenee  of  eontraet  aetuallj  niAde  in  abwne«  of  eontrar^ 
evidence. 

S7I.  5  (Z,  838).    Sobrogatlon  of  insarer  pajing  loss. 

Approved  in  H.  C.  Jndd  k  Boot  t.  New  York  etc.  Co.,  130  Fed.  998,  In 
aotioD  b;  innirer  who  baa  paid  Iom  against  third  part]*,  ita  own  deelara* 
tiona  are  inadmissible  against  right  of  insured;  Cunningham  t.  Seaboard 
Air  Line  B7.  Co.,  139  N.  C.  436,  51  S.  E.  1031,  2  L.  B  A.  (N.  8.)  921, 
where  insurer  in  lire  polie;  paja  loss,  insurer  can  and  insured  cannot  sue 
one  responsible  for  loea. 

Diatingnlabed  in  The  Livingstone,  130  Fed.  750,  S5  C.  C.  A.  610, 
naitlier  abandonment  to  insurer  of  vessel  sunk  in  collision  nor  bill  of  Mle 
eonveying  same  vests  right  of  action  against  vessel  in  fault. 

Bjh  6  (X,  838).    Measure  of  demagee— Goods  lost  in  transit. 
Approved  in  Chesapeake  ete.  B7.  Co.  v.  Btock,  104  Ta.  104,  SI  B.  E. 
163,  following  rule. 

ByL  7  (X,  839).     Oeneral  exception — Cbarge  partly  good. 
*  Approved  in  Ball  v.  United  States,  147  Fed.  43,  applying  rule  in  erim- 

111  V.  a  697-604,  28  L.  534,  QIBBS  ETC.  UFG.  CO.  t.  BBUCEBB. 

Syl.  2  (X,  839).     Coutract  made  on  Sunday  valid. 

Approved  in  Bodimn  t.  Bobinson,  134  N.  C.  513,  101  Am.  St.  Bep.  877, 
47  B.  E.  22,  65  L.  B.  A.  682,  under  Code,  |  3782,  contract  entered  into 
on  Sunday  for  eonvejenee  of  land  is  not  void. 

Ill  U.  a.  604-608,  38  L.  532,  PHILLIPa  ».  DETROIT. 

Syl.  1  (X,  839).    Patentable  novelty — Judicial  notice. 

Approved  in  Bakar  ▼.  Daneombe  Mfg.  Co.,  140  Fed.  T46,  boldlng 
void  Baker  pntenla  Hos.  726,812  and  736,346,  for  pioeesa  of  treating 
coffee. 
Ul  U.  S.  609-612,  28  L.  540,  CABTEB  t.  UNITED  STATES. 

SjL  1   (X,  840).     Beeovery  back  of  fine  paid. 

Approved  in  HouU  ¥.  Board  of  Commre.,  11  Wyo.  182,  70  Pac  847, 
where  one  brought  before  justice  of  peace  was  fined,  and  paid  fine,  pay- 
ment not  under  dureea,  though  justice  bod  no  jurisdiction  save  u  easm- 
inlng  magistrate. 
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111  V.  B.  012-621,  28  L.  E36,  CONNECTICUT  HOT.  LIFE  TSB.  CO.  v. 
LATHROP. 

EfjL  S  (Z,  841).    Opinion*  of  Bonexpert  witaeaM*. 

Appnmd  in  Watto  v.  SUt«,  »  Hd.  37,  S7  AU.  SU,  foQoirlag  nik. 

Bjl.  t   (Z,  841).     InNnitj — Opinion  of  nonexperta. 

Approved  in  Orimsliair  t.  Kent,  <S7  Km.  466,  73  Fnc.  93,  applTlttC 
rale  in  nit  when  menUI  capacity  of  one  to  eutar  into  eontraet  in  tasiM; 
Btat«  T.  Ljona,  IIS  La.  979,  87  Bo.  897,  in  murder  pioeeention  whera 
defenee  !■  insanity,  opinions  of  nonexpert  to  prove  eanitj  are  inad- 
■nlndUe  in  rebuttal;  PattM  v,  Whifawmb,  72  N.  H.  251,  H  AtL  401,  on 
iwne  a*  to  whether  teetator  waa  nndnlf  influenced  by  wife  to  execDt* 
will,  eridenee  of  his  •tuceptibili^  to  her  influence  was  competent. 

Ill  U.  e.  624-040,  28  U  H2,  BOBB  r.  CONVOLLT. 

Bjt  1  (Z,  842}.    Extradition  agent  ai  officer. 

Cited  in  Ex  parte  Biggins,  134  Fed.  412,  arguendo.  Sea  112  An. 
St.  Bep.  142,  not«. 

8jL  2  (Z,  842).    Courta  niTnt  protect  federal  rights. 
Approved  in  New  Jenej  v.  Corrigan,  139  Fed.  765,  remanding  Indict- 
Bont  found  bf  grand  jury  awom  prior  to  offense. 

Syl.  4  (Z,  843).    Jnrisdietion  to  determine  k^ali^  of  restraint. 
Approved  in  In  re  Eopel,  148  Fed.  506,  federal  court  may  eatertaia 
petition  for  habeas  eorpos  though  state  court  has  denied  writ. 

Ill  V.  8.  840-676,  28  L.  547,  JOHNSON  v,  WATEBa 

SyL  8  (Z,  842).  Equitable  relief  against  fiaudulent  judgment. 
Approved  in  McDaniel  v.  Traylor,  196  U.  8.  420,  49  L.  536,  25  Sup.  CL 
869,  upholding  circuit  court's  jurisdiction  of  suit  to  set  aside  probate 
eODTt's  judgment  against  intestate's  estate  which  is  lien  on  property; 
Froebrich  v.  Lane,  45  Or.  21,  106  Am.  St.  Bep.  634,  76  Pae.  353,  equity 
court  may  set  aside  eonnty  eoort's  decree  settling  administrator's  final 
Bccoimt,  procured  by  fraud ;  Brock  v.  Eirkpstrick,  72  8.  C  SOI,  52  8.  E. 
596,  judgment  on  note  agajnst  administrator  acknowledged  on  flnal 
account  and  enrolled  in  probate  coort,  and  execution  issued  thereon, 
is  prima  facie  eridenee  in  suit  by  creditor  to  subject  lands  of  doviaeee  to 
payment  without  production  of  note.    See  106  Am.  St  Bep.  042,  notSh 

111  U.  8.  678-884,  28  L  S65,  HENNEQUIN  T.  CLEWS. 

SyL  1  (Z,  845).    Bankruptcy— Debts  created  by  fraud. 

Bee  98  Am.  St.  Bep.  597,  note. 

Distinguished  U  Tinker  v.  Colwell,  198  V.  8.  488,  48  L.  761,  24  Snp. 
CL  505,  judgment  for  damages  for  criminal  conversation  Is  axee^had 
from  operation  of  discharge  by  Baokr.  Ae^  i  17,  snbd.  8. 
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87L  t  (X,  BU).    BuikruptcT — Hdueiftrj  debti. 

Appiond  in  Crawford  t.  Burka,  IBS  U.  S.  169,  49  L.  1S2,  25  Sup. 
Ct.  9,  cbim  aiiaing  oat  of  eonTernon  by  broken  of  sbarea  purcbMod 
knd  held  hj  thorn  on  nutomer'H  keoonnt,  ia  probable  under  Bankr.  Act, 
t  C3a;  Barrett  v.  Prince,  113  Fed.  SM,  releasing  on  babeaa  eorpoa  bank- 
mpt  held  under  eapia*  in  action  to  reeoTer  raloe  of  properlr  embemled 
nhere  embexzloment  not  ahown  to  hava  besa  committed  irhUs  acting 
in  fldnciaiy  eapoeit;;  In  re  Harper,  138  Fed.  974,  under  Bankr.  Act, 
1898,  i  17,  d,  4,  ofEeera  of  private  eorporatiana  are  not  diicharged  from 
debta  created  bj  fraad;  Beerea  t.  UcCmeken,  69  N.  J.  Eq.  206,  60  Atl. 
339,  debt  ariaing  ont  of  implied  nnderstanding  had  on  conTOTance  bj 
deed  abaolute,  bo  tmat  being  ezpreaalf  declared,  not  excepted  from 
operation  of  bankruptcy  diecharge;  Croabr  t.  Miller,  25  B.  L  173,  175, 
5S  AtL  32S,  329,  diaeharge  in  baiikniptc7  eaneela  Judgment  on  debt  in- 
enrred  bj  broker  by  failure  to  return  to  cnatomer  aecnritiea  dapoaited 
with  bim  aa  eollsteisl  against  lorn. 

Ill  n.  8.  6S4-700,  28  L.  S69,  WILLIAMS  r.  MOBGAN. 

S7L  1  (X,  846).     Beceivera — Order  fixing  compensation  appealable. 

Approved  io  Buggies  t.  Patton,  143  Fed.  314,  315,  order  anthorizing 
reeeiTar  to  paj  himself  from  funds  in  his  hands  specific  sum  for  past 
serrieee  ia  appealable;  Dodge  t.  Norlin,  133  Fed.  365,  66  C.  C  A.  425, 
jadgmeat  of  bankruptcy  court  that  chattel  mortgage  00  bankrupt'! 
property  ia  voidable  by  tmatee  Is  flnal  appealable  decree. 

Diatinguiabed  ia  HeicM  v.  Butte  etc.  Min.  Co.,  129  Fed.  338,  H  C.  a  A. 
IS,  neither  order  of  eireuit  eoort  approving  receiver's  raoatbly  reports, 
nor  one  directing  payment  at  bis  expenses,  made  prior  to  final  account, 
ia  appealable. 

Ill  U.  8.  701-716,  28  L.  589,  HAQAB  v.  EECLAMATION  DI8T. 

SyL  2  <X,  848).    Beelamation— Lands  bcQcflted. 

Approved  in  Tan  Clsve  v.  Paaaaic  Talley  Bewerage  Commn.,  71  N.  J. 
L.  227,  58  AU.  568,  upholding  P.  L.  1903,  p.  777,  to  relieve  from  pollu- 
tion streams  within  I^anio  Valley  sewerage  district, 

SyL  3    (X,  848).     Liens — Expense  of  reclaiming  swamps. 

See  102  Am.  81  Bep.  832,  note. 

SyL  4  (X,  848).     Burden  of  cost  of  local  improvement. 

Approved  in  Tons  v.  Pittsburg  Plate  Qlasa  Co.,  163  Ind.  608,  70 
N.  E.  252,  Burns'  Bev.  St  1694,  i  4290,  ia  not  void  aa  not  giving  owner 
of  back-lying  land  within  one  hundred  and  flfly  feet  of  street  improve- 
ment chance  to  be  heard  on  question  of  special  benefits ;  Sisson  v.  Board 
of  Supervisors,  128  Iowa,  456,  104  N.  W.  461,  upholding  Acts  30th 
Oen.  Assem.,  p.  61,  e.  68,  for  Mtablishment  of  drainage  districts;  Tan 
Cleve  V.  Paaaaic  Talley  Sewerage  Commn.,  70  N.  J.  L.  214,  215,  58 
AtL  583,  upholding  P.  L.  1903,  p.  777,  to  relieve  from  poUution  streams 
within  Fassaie  Talley  sewerage  district    See  102  Am.  Bt.  Bep.  814,  note. 
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87L  T  (Z,  H9),    Dne  proetM  of  law. 

Approved  in  Id  rs  Finle;,  1  GoL  App.  £01,  81  Pu.  1046,  nplwldiiic 
Peul  Code,  S  246,  proTidiog  death  puwltj  for  Mwulta  with  deadly- 
weapon  bj  life  conviete;  Bom  t.  Boaid  of  Snpeniion,  128  Iowa,  441, 
104  K.  W.  611,  Qpholding  Code,  tit.  10,  e.  E,  lelatiTo  to  pToeeediag* 
for  eetablishineiit  of  drainage  ditches  though  Kope  of  appeal  limited; 
Hoerti  T.  JeffenoD  et«.  Draining  Co.,  119  Kj.  833,  84  8.  W.  1143,  np- 
holding  levjr  of  drainage  awenment  after  nottca  bj  pnblieation;  St. 
LouU  T.  Gait,  179  Mo.  17,  77  B.  W.  879,  63  L  E.  A.  778,  upholding 
eoQvietioD  of  anti-weed  ordlnanea  in  ordinary  conrta  with  right  of 
appeal;  dissenting  opinion  in  United  States  t.  Jb  Toj,  198  XT.  B.  273, 
49  L.  1048,  25  Sup.  CL  644,  mnjoritj  npholding  28  SUL  372,  800,  e.  301, 
making  departmental  decision  on  right  of  Chinese  to  enter  conelosiTe  on 
federal  courts  in  habeas  corpus;  Gray  t.  8tiles^  6  OU.  S46,  49  Pae.  1104, 
arguendo. 

87L  8  (Z,  SSO).    State  taxing  power,  how  exercised. 

Approved  in  Bodge  v.  Mnscatine  County,  ISl  Iowa,  480,  104  Am.  BL 
Bep.  304,  Off  H.  W.  071,  67  U  B.  A.  624,  upholding  Code,  |  S007,  taxing 
vendor  of  cigarettes  and  bnildings  used  in  their  mssufactnre  «r  sale. 

87L  0  (Z,  850).    Notice  of  tax  lavj,  when  nnneeessarj. 

Approved  in  Hodge  t.  Uuscatine  Co.,  196  U.  S.  2S0,  40  L.  481,  25 
Bnp.  Ct.  237,  under  Iowa  Code,  C  5007,  taxing  boaineaB  of  eelling  cig- 
arettes, notice  of  assessment  or  levy  of  tax  imposed  thereby,  not  neees-  ■ 
sary;  Michigan  R.  K.  Tax  Cases,  138  Fed.  237,  upholding  Pub.  Asto 
1901,  p.  236,  Act  No.  173,  relating  to  assessment  and  taxation  of  taO- 
road  property;  People  v.  Beardon,  184  N.  T.  447,  112  Am.  St.  Bep. 
637,  77  N.  E.  975,  upholding  Laws  1905,  pp.  474,  477,  St  316,  324,  in- 
posing  tax  on  stock  transfers.    See  104  Am.  St.  Bep.  S14,  note, 

SyL  10   (Z,  SSO).    Due  proceBs— Notice  of  aaseasment 

Approved  in  Taylor  v.  Crawford,  72  Ohio  St.  07,  74  N.  E.  1068,  «B  L. 
B,  A.  805,  upholding  95  Ohio  Laws,  p.  155,  i  3,  providing  (or  cleaning 
and  repairing  public  drains  at  expense  of  proper^  owners;  Nathan  v. 
Spokane  Co.,  35  Wash.  34,  35,  76  Pae.  523,  S5  L.  B.  A.  336,  npholding 
Bal.  Code,  {  1740a,  relating  to  aBseBsment  of  taxes  on  goods  brought  into 
county  after  March  1st,  in  any  year  to  be  sold  without  iotentioM  of 
engaging  in  permanent  trade. 

SyL  11  {Z,  851).    Due  process— Contest  of  tax. 

Approved  in  Qeorgia  etc.  B.  B.  Co.  v.  Wright,  124  O*.  618,  63  a  E. 
261,  npholding  Oeorgia  scheme  of  taxation;  Carney  v.  People,  210  IIL 
440,  71  N.  E.  367,  where,  after  personalty  belonging  to  C,  was  assessed 
to  him  individually,  board  assessed  other  property  to  firm  of  C  ft  Co., 
oudei  which  name  he  did  business,  latter  asaeBcment  not  raising  of  ssiiriM 
ment  requiring  notice  under  Bev.  St.,  1890,  p.  1444,  e.  120;  MeUillanet  r. 
Board  of  Co.  Commrs.,  93  Minn.  21,  100  N.  W.  385,  upholding  Laws  1001, 
p.  413,  c.  258,  as  amended  in  1902,  relating  to   ditch  eonstmctioa; 
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Chicago  ete.  B,  Co.  T.  SUte,  128  Wis.  654,  108  N.  W.  5SS,  apholdiug 
LaiTS  IMS,  p.  491,  e.  315,  relating  to  determi nation  ot  average  rate 
of  taxation  on  general  propeit7  in  asBessing  railroads. 

(X,  S4S.)  MiBceUaneoua.  Cited  in  State  t.  Brjan,  60  Ha.  373,  39 
So.  96S,  argoendo. 

Ill  U.  S.  716-723,  28  L.  574,  LOUISIANA  t.  POLICE  JUBY. 

S7I.   1    iX,   852).     ObligaUon   of   eontraet   defined. 

Approved  in  Ex  parte  Folaom,  131  Fed.  603,  holding  void  South 
Carolina  eonstitutional  amendment  dissolving  eorpoiate  exiatence  of  cer- 
tain townships  which  had  issued  railroad  aid  bonds  under  existing 
■tatntfl. 

S7I.  8  (Z,  853).  Modification  of  taxing  power — Obligation  of  eon- 
traeta. 

Approved  in  City  of  Ft  Madison  r.  Ft.  Madison  Water  Co.,  184  Fed. 
216,  67  C.  C  A.  142,  Iowa  atatuts  providing  for  assessment  of  property 
at  quarter  of  eaah  value  is  void  as  afteeting  ability  of  city  to  pay 
hydmnt  rentals  under  contract  made  when  statute  reqoired  asaessment  at 
tma  eaah  value. 

■.  NATIONAL  METEOPOLITAN 

SyL  6  (X,  853).    Abolition  of  curtesy — Tested  righti. 

See  112  Am.  St.  B«p.  505,  note. 

Syl.  7  (X,  853).    Curtesy  exempt  from  husband's  debts. 

See  113  Am.  St  Bep.  595,  note. 
Ill  D.  a  738-745,  28  L.  583,  FACTOBS'  ETC.  INS.  CO.  t.  MUEPHT. 

SyL  2  (X,  854).    Merger— Mortgagee  acquiring  legal  title. 

Approved  in  McCreary  v.  Coggeshall,  74  S.  C.  50,  63  S.  £.  980,  where 
testator  devised  property  to  A  and  on  bis  death  with  issue  to  suoh  issue 
and  if  without  issue  to  B,  on  B  acquiring  life  estate,  contingent  remain- 
der merged  in  B  's  fee;  Qlenn  v.  Budd,  68  S.  C.  106, 102  Am.  St.  Bep.  659, 
46  S.  E.  556,  parol  agreement  or  conveyance  to  mortgagee  that  cod- 
veyauce  shall  not  constitute  nerger  and  satisfaction  of  mortgage. 


SyL  I  (X,  855).    Police  powers — Inspection  of  hides. 

Approved  in  Squire  t.  Tellier,  1S5  Mass.  31,  102  Am.  St.  Bep.  322,  60 
N.  E.  313,  upholding  act  of  1903,  regulating  sales  of  stocks  of  mer- 
ehandlse  in  bulk. 

SyL  2  (X,  856).     Police  power  cannot  be  contracted  away. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  48X,  50  L.  270,  26  Sup. 
Ot.  127,  upholding  construction  of  dam  across  navigable  stream  to  dra^ 
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lonlaDdB;  New  Orlniia  Gaalight  Co.  t.  Drainage  Conuiilsdon,  197  U.  B. 
UO,  49  L.  836,  86  8np.  Ct  471,  npholding  right  to  impoM  on  gaa  com- 
pnnjt  coat  of  ebang«  in  loeatioD  of  pipes  In  streets,  beoinie  of  eon- 
atmetion  of  city  drainage  ■rstem;  Fort  Smith  y.  Hont,  72  Ark.  665,  102 
Am.  St.  Bap.  SI,  82  8.  W.  IW,  06  L.  B.  A.  238,  contract  between  eitr 
and  eleetiie  eompanj  prescribing  terms  on  which  latter  may  erect  poles 
in  Btretts  doee  not  deprive  city  of  power  to  exact  pole  license;  Tan 
Clere  v.  Passaic  Tallef  etc.  Commrs.,  71  N.  J.  L.  224,  S8  AtL  587, 
acta  onder  which  dtf  of  Paterson  aathorised  to  emptj  sewage  into 
Passaie  liver  were  mere  license  revocable  whenever  public  health  require; 
White  V.  Holman,  44  Or.  186,  74  Poe.  93S,  Laws  1903,  p.  238,  creating 
eommisiioit  for  licwising  sailors'  boardlng-hooaea  and  giving  board  tight 
to  reject  ifiplIcationB,  doea  not  anthorlse  grant  of  license  to  one  man 
only;  Scranton  Gaa  ete.  Co.  v.  Serenton  Oitj,  814  Pn,  St.  590,  64  AtL 
05,  gaa  eompany  compelled  to  move  pipes  from  street  beeaose  ef  change 
of  grade  cannot  recover  damages  from  citr;  Norfolk  etc.  B.  B.  Co.  t. 
Commonwealth,  lOS  Ya.  293,  49  S.  E.  40,  nndsr  Const,  )  168b,  corpora- 
tion coDuniarion  maj  regnlato  ehargee  of  switching  company  for  placing 
cars  on  scales;  Petersbnrg  t.  Peterabnrg  Aqnednet  Co.,  102  Ta.  659,  47 
S.  E.  849,  nnder  Code  1887,  |  1093,  city  may  prohibit  water  company 
from  di^ng  np  streets  in  extending  beyond  limits  of  town,  aa  it 
existed  when  compai^  chartered;  Board  of  Educntion  t.  Pbillipe,  67 
San.  553,  78  Pac.  98,  arguendo. 

Distinguished  in  0  'Beilly  Do  Camara  ▼.  Brooke,  136  Ted.  3B9,  holding 
Caban  military  governor  liable  for  abolishing  exdniive  franehisa  ta 
slaughter  cattle  In  Havana  granted  by  Spanish  government, 

SyL  8  (X,  857).     Inalienable  right  to  follow  ocenpation. 

Approved  in  Homes  v.  City  of  Little  Bock,  138  Fed.  932,  holding  void 
ordinance  imposing  tax  of  $50  weeldy  on  business  of  selling  trading 
stamps;  Toney  v.  State,  141  Ala.  123,  100  Am.  St.  Bep.  23,  87  So.  334, 
67  L.  B.  A.  286,  holding  void  act  of  1901,  making  it  penal  to  break 
contract  to  labor  or  lease  land ;  State  v.  Feingold,  77  Conn.  331,  59  AtL 
218,  upholding  Pub.  Acts  1897,  p.  855,  c  162,  prohibiting  salM  by 
Itinerant  vendors  without  license,  and  defining  itinerant  vendora;  Sch- 
naier  v.  Navarre  Hotel  ete.  Co.,  182  N.  T.  89,  108  Am.  St.  Bep.  790, 
70  L.  B.  A.  722,  74  N.  B.  562,  holding  void  Laws  1896,  p.  1062,  making 
It  unlawful  for  firm  to  engage  in  business  of  master  plumber  nnleaa 
each  member  has  been  registered  after  examination;  Block  v.  Sehwarti, 
27  Utah,  400,  76  Pac.  20,  holding  void  Act  1001,  p.  67,  regulating  lalen 
of  stocks  of  merchandise  in  bulk;  State  v.  Smith,  42  Wash.  847,  84  Pa«. 
854,  holding  void  Laws  1906,  p.  130,  providing  for  licensing  of  plumbers; 
dissenting  opinion  in  Ex  parte  Boyce,  27  Nev.  307,  75  Pac.  17,  65  L.  R. 
A.  47,  majority  upholding  act  of  1903,  providing  for  eight-hour  day  for 
workmen  in  ml 
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1217,  Notra  on  U.  B.  Beporti.  Ill  V.  S.  766-783 

111  TT.  a  766-76S,  E8  L.  592,  EZ  PABTE  HITZ. 
S7L  2  (X,  8Se).    Certioniri  b?  defendant  not  of  light, 
ApproT«d  in  Wlutnej  y.  Dick,  202  U.  a  139,  SO  L.  SOS,  26  Sup.  Ct. 
384,  denjing  certiorari  to  reriew  conviction  in  fedenl  court  where  onlf 
quBetion  ia  whether  pnniahmeBt  of  offenM  it  within  f edenl  juriadictioa. 

Ill  IT.  8.  768-769,  28  L.  693,  SAN  FBANCISCO  t.  SCOTT. 

Bjl.  1  (X,  658).    Fedend  question— YaliditT'  of  pueblo  grant; 

Approved  in  Serine  v.  Los  Angels*,  202  U.  a  337,  60  L.  1056,  26  Sup, 
Ct.  662,  natme  and  extent  of  riparian  rights  and  rights  in  peieolating 
watera  of  patentees  wboae  title*  derived  from  Uemean  graata  to  pie- 
deeeason  are  not  f  adeial  qneations. 

311  U.  8.  776,  28  L.  699,  NICKLE  v.  BTEWAKT. 

Bjl  1  (Z,  859).    BiU  of  leview— New  matter. 

Diatingniahed  ia  Safe  Depont  etc.  Co.  v.  Qittings,  102  Md.  463,  Se 
Atl.  1033,  4  L.  B.  A.  (N.  a)  866,  where  trial  court  entered  decree 
conformable  to  appellate  court's  opinion,  reversing  diiminal  of  bill 
for  accounting,  bill  of  reriew  allowable  for  newlj  discovered  eridenee. 

Ill  XT.  B.  776-783,  28  L.  696,  BUBNHAH  v.  BOWEN. 

Byi.  1  (X,  659).    Beceivers — BailToad*!  operating  expenses. 

Approved  in  Le  Hole  t.  Boyet,  85  Miss.  642,  38  80,  1,  claims  for  labor 
necessarj  to  eontinning  bosineaa  performed  for  corporation  just  prior 
to  receivership  are  preferred  over  mortgage  creditors. 

B7L  2  (X,  860).    Iteilroad  receivership — Diversion  of  income. 

Approved  in  Qregg  v.  UetropoUtan  Trust  Co.,  197  U.  8.  166,  49  L. 
719,  25  Sup.  Ct.  415,  claim  for  ties  necesaar;  to  preservation  of  railroad 
f urniahed  within  rix  months  of  receiverahip  is  not  preferred  over  lien 
«f  mortgage  recorded  prior  to  the  contract. 

87I.  S  (X,  662).  Assignment  of  claim — Ballroad  reeeiversUp, 
Approved  in  Eirkpatrick  r.  Eaatem  Milling  etc  Co.,  185  Fed.  140, 
where  one  made  underwriting  agreement  with  corporation  to  purehaae 
Its  bonds  and  receive  stock  as  bonus,  bat  bonds  pledged  to  bank  with 
assignment  of  agreement,  bank  entitled  to  stock  from  receivers  of  cor- 
poration after  its  insolveucj. 

87L  4  (Z,  862).    Bailroad  mortgage — Diversion  of  earnings. 

Approved  in  Measick  v.  Hartford  etc.  B.  B.  Co.,  76  Conn.  10,  20,  21, 
100  Am.  St.  Bep.  077,  55  Atl.  667,  668,  persons  furnishing  railroad 
•applies  neeeaaarj'  to  operation  of  road  and  monej  to  paj  wagea  after 
4efanlt  in  interest  on  bonde  are  not  preferred  to  bondholders  on  sale  of 
mortgaged  property,  there  having  been  no  diversion  of  income;  Secaritj 
Tmat  Co.  t.  Ooble  B.  Co.,  44  Or.  374,  74  Pac.  921,  where  services  to 
niljoad  rendered  thirty  days  prior  to  receiveiship  were  not  rendered  in 
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(urtheranca  of   r&Uro&d  bnaiiieBS   bat   in   eompanj^  logging   ventiiM, 
elainiftiiti  not  preferred  to  mortgage. 

Distingniahed  in  Norman  ft  Go.  v.  Edlngton,  Qioner  A  Orifltbi, 
115  Tenn.  314,  89  S.  W.  74S,  nnder  Sbanson'i  Code,  |  3580,  erenting 
laborer's  lien  for  railroad  constToetion,  notice  required  unnot  be  given 
bj  aeaignee  of  laboTer'e  claim. 

Ill  U.  S.  784-788,  28  L.  603,  WHITE  t.  ENOX. 
Bji.  8  (X,  8S4}.    Judgment  against  imolvoit  bank — IntereA 
Approved  in  In  xe  Eallsk,  147  Fed.  278,  taxea  dno  from  benkmpt 

are  payable   together  with  peutltiei  or  inteieafe  aeemed  nnder  atat* 

Urn  to  time  of  paymenk 


CZn  UNITED  8TATE& 

lis  V.  a.  1-7,  28  L.  813,  UNITED  STATES  v.  UOBTOH. 

Sjl  1  (Z,  807).    Weat  Point  cadet  in  eerrice. 

Diatinguiebed  in  Hartigan  t.  United  Statee,  IH  U.  8.  174,  49  L.  4U. 
£5  Sap.  Ct.  804,  npholding  diBmiisal  of  West  Point  ttdet  without  tri«l 
and  conviction  bj  conrt-martiaL 

112  U.  S.  8-12,  28  L.  SIS,  WOODWOBTB  v.  BLAIB. 

8jl.  2  (X,  867).    Prior  mortgagee  an  nnneeesMry  partf. 

Approved  in  Boatmen's  Bank  v.  Frittleu,  135  Fed.  660,  6S  C.  C. 
A.  288,  holding  where  bill  seekg  both  to  foreclose  and  Wt  aside  mort- 
gage, senior  mortgagee  a  neceasai;  partTi  and  can  remove  eanso. 

112  U.  S.  24-32,  28  L.  623,  MOFFAT  v.  UNITED  BTATEa 

SyL  S  (Z,  868).    Fictition*  land  patenU  void. 

Approved  in  Bjrde  t.  Shine,  199  U.  8.  SO,  90  L.  96,  29  Sap.  Ct.  760. 
holding  scheme  to  exchange  state  school  lands  obtained  in  name  of 
fictitioas  persons  by  forged  inatnunents  far  pvblie  lands  a  eonsi«rae7' 
against  United  Slates. 

Distinguished  in  United  States  v.  Hjde,  132  Fed.  547,  holding  titls 
panad  where  flctitions  appUcations  accompanied   by  assignments. 

112  U.  8.  86-41,  28  L.  627,  DA  VIES  ».  COBBIN. 

SyL  2  (X,  870).    Jurisdiction  fixed  by  whole  tax. 

Approved  in  Stanwood  v.  Wishard,  134  Fed.  961,  permitting  defend- 
ftnts  to  join  in  creditor's  snit,  although  respectivt  claima  less  tlian  t2,O0aL 
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1219  Note!  on  U.  &  Bepoitu  112  U.  •.  50-88 

112  U.  B.  80-69,  28  L.  656,  BUTTEBWOBTH  T.  UNITED  STATES. 

87L  1  (X,  870).    Mandamu^g  nibordinatv  pablie  oficera. 

Approved  in  Wadsworth  y.  Boyseii,  148  Fed.  780,  enjoininK  Indian 
agent  acting  unlawfullj  from  obstiucting  prospector  working  on  reserva- 
tion lands;  McDaid  t.  Territory,  1  OkL  106,  30  Poe.  442,  eompelling 
tonngite  trusteei  to  inne  deed  to  eonteatant  where  Beeretary  directa  un- 
Buthorized  appeal;  SUte  t.  Williama,  45  Or.  333,  77  Pae.  071,  67  L. 
B.  A,  166,  mandamuaing  chief  at  police  where  icheme  of  mayor  licensing 
gambling  illegal. 

Sfl.  *  (Z,  871).    Pftteota  issued  bj  eonunlsdoner. 

Approved  in  Yant  Wond  Bubber  Co.  v.  Bternan,  14S  Fed.  198,  Iiolding 
bill  for  infringement  alleging  application  made  "to  proper  depart- 
ment" insuffideai  to  sbow  patent  laaned  bj  proper  officers;  UcDaid 
V.  Territory,  1  Okl.  08,  30  Pae.  440,  eompelling  site  tmstees  to  issu« 
deed  to  contestant  entitled  thereto,  in  spite  of  unauthorized  appeal.  Qtt 
not«  98  Am.  St.  Bep.  873. 

87I.  7  (X,  872).    Patents— Bemedy  of  nDsnecessfiil  appUcant. 
Approved  in  Appert  v.  Brownsville  etc  Co.,   144  Fed.   117,  holding 
■nit  by  unsnccesful  applicant  one  of  original  eqnitj  jorisdiction. 

112  T7.  S.  B9-7S,  28  L.  653,  MOBAN  v.  NEJW  OBLEANa 

SfL  1  (Z,  872).    State  tax  on  intersUte  commerce. 

Approved  in  Commonwealth  v,  Ajer  *  Co.,  117  Ky.  169,  77  8.  W,  688, 
holding  interstate  vessels  registered  at  Padncah,  Kentucky,  having  aams 
painted  on  stem,  taxable  at  Padueah, 

112  U.  a  76-83,  28  Ll  073,  UNITED  STATES  t.  WADDELL. 

ByL  3  (X,  873),  Homestead  right  protected  by  eonstitation — Con* 
ipiraey. 

Approved  in  Ex  parte  Biggins,  134  Fed,  421,  refusing  to  release  peti- 
tioner where  indictment  charged  lynching  of  negro  a  conspiracy  to  de- 
prive him  of  rights  as  eitizen. 

Distinguished  in  United  States  v.  Uoore,  129  Fed.  631,  denying  juris- 
diction to  punish  conspiracy  against  citizen  organizing  miners'  union. 

Syt.  3  (X,  8T3).    Acts  constituting  conspiracy  clearly  alleged. 
Approved  in  Ex  parte  Biggins,  134  Fed.  412,  applying  rule  to  lynch- 
ing of  negro. 

112  U.  a  83-88,  28  K  617,  WILSON  v.  ABBICK, 
SyL  1  (X,  874).     Powers  of  administrator  d«  bonis  non. 
Approved  in  MeCreery  t.  Bank,  55  W.  Va,  670,  47  8.  E.  893,  denying 

recovery  of  bank  certificates  pledged  by  executor  as  collateral  Mcuri^, 

8m  lOS  Am.  St.  Bep.  421,  429,  note. 


sdbvGoOgIc 
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112  U.  8.  94-123,  28  L.  643,  ELS  t.  WILEIN& 

SyL  1  (Z,  875).    Indian  not  a  dtUen. 

DistiDgnulied  in  In  n  Uinook,  2  Alaska,  21S,  holding  under  Indian 

Mveraltr  bill,  an  Indian  TOlnntsiilr  sepuatinK  '""°  tribe  and  adopting 

,  eirilization  a  citizen   hy  natnralimtion;   Keokuk   t.   Ulam,   4  OkL   15, 

38  Pae.  10S4,  BDbjeeting  personal  proper^  of  Indian  separating  from 

resemition  to  taxation. 

112  n.  8.  129-13B,  28  Ii.  685,  NIX  v.  ALLEN. 

B7L  1  (X,  877),    Pre-empting  portion,  abandons  remainder  of  elaim. 

DistingnlBbed  in  MiUer  t.  Hamlsf,  31  Cob.  499,  74  Pae.  981,  holding 
locator  obtaining  patent  for  portion  of  lode  claim,  retaining  pooaesrion 
of  remainder,  did  not  lose  rights  thereto. 

112  V.  8.  I44-149,  28  Ij.  670,  HORBACH  t.  HILL. 

SjL  8  (X,  878).  Fraudulent  conveyances  nnafleeUng  snbaeqnent 
ereditora. 

Approved  in  In  re  Callison,  130  Fed.  988,  sustaining  demurrer,  peti- 
tion failing  to  show  creditor  such  at  time  eonveTanee  made;  Brake  t. 
Callison,  129  Fed.  202,  63  C  O.  A.  859,  denTing  conveyanee  to  all  ex* 
isting  creditors  an  act  of  bankniptcj. 

112  tr.  8.  150-165,  28  L.  636,  FOBT  SCOTT  y.  HICEHAK. 

Bjt  2  (X,  878).    Acknowledgment  of  debt  certain. 

Approved  in  Park  t.  Park,  32  Ind.  App.  644,  70  N.  X.  493,  holding 
eonclusion  of  law  nnaoatained,  written  acknowledgment  that  note  "waa 
dne  and  unpaid"  omitted  from  finding;  BTan  t.  Canton  Bank,  103  l£d. 
447,  63  Atl.  1066,  denying  statement  in  corporation  minutes  extended 
time  to  bring  action  for  further  compensation.  See  notes  102  Am.  6L 
Eep.  756,  757. 

8jl.  4  (X,  879).    Erroneons  judgment  on  spedal  finding  reversed. 

Approved  in  Anglo-American  etc  Co.  t.  Lombard,  132  Fed.  734,  735, 
68  C.  C.  A.  89,  reversing  judgment  where  action  tried  by  stipnlatioa 
and  finding  covers  part  of  issues;  Bew  v.  Independent  School  Diet., 
125  Iowa,  39,  106  Am.  St.  Bep.  282,  98  N.  W.  806,  directing  lower 
court  to  enter  judgment  without  retrial  of  case. 


SyL  2  (X,  879).    Land  eommissioner 's  decision  appealable. 

Approved  in  dissenting  opinion  in  UcDaid  v.  Territory,  1  OkL  IIU, 
SO  Pac.  444,  majority  denying  appeal  after  issue  of  patent  from  towa- 
■ite  trasteas'  award  to  contestant. 
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112  U.  &  178-180,  S8  L.  690,  BZ  PARTE  CBOITCH. 

SjL  1  (Z,  880).    Habeas  eorpos  wbere  evidene*  conflicts. 

Approved  in  United  States  t.  Lewis,  200  U.  8.  8,  50  L.  340,  29  Sup. 
Ct  220,  denjing  relief  to  Boldiers  eliaTfred  with  inurdeT  where  eTideuce 
conflicts  on  quesUoa  of  surrender  before  shot  fired;  TJnited  States  y. 
Lewis,  120  Fed.  827,  refusing  to  inquire  whether  shooting  was  justifiable. 

112  U.  S.  183-187,  28  L.  892,  SCOTLAND  GODNTT  v.  HILL. 

S7I.  1  (X,  881).    State  decrees  bind  sU  parties. 

Approved  in  Georgia  E.  B.  Co.  t.  Wright,  124  Oa.  603,  53  S.  E.  251, 
estopping  nominal  defendant  from  setting  np  matters  against  codefeud- 
ant  in  state  court  pleadable  in  federal  court.  Bm  note,  105  Am.  St 
Bep.  SIS. 

Dietingoislied  in  Mankato  t.  Barber  etc  Fav.  Co.,  142  Fed.  341, 
holding  litigant  not  concluded  by  jndgment  of  state  court  rendered 
after  judgment  procured  in  federal  court, 

87L  S  (Z,  881).    Offer  of  proof  presumed  bona  flda. 
Approred  is  State  t.  Irwin,  17  6.  D.  389,  97  N.  W.  10,  holding  court 
erred  rejecting  offer  to  prove  former  acquittal, 

112  U.  S.  187-193,  28  L.  693,  ATBEB  v.  WISWALL, 
87I.  4  (Z,  883).  Separata  eauaes  ground  of  removaL 
Approved  ia  Maunfacturars  Com.  Co,  t.  Brovm  Alaska  Co.,  148  Fed. 
810,  allowing  removal  of  maker  of  note,  although  indoraer  and  holder 
eitUens  of  same  state;  Miller  v.  Clifford,  133  Fed.  884,  67  C.  C.  A.  62, 
denying  single  stockholder  right  to  remove,  vrhere  action  brought  by 
creditor  against  stockholders  upon  statutory  liability;  Matz  v.  Ariek, 
76  Conn.  393,  66  Atl.  632,  vacating  Judgment  aa  to  all,  where  appeal 
tmken  by  soma  defendants. 

112  U.  S.  201-206,  28  L.  629,  FOSTEE  v.  KANSAS. 

Syl.  3  (X,  884).    Supersedeas  effective  from  time  filed. 

Approved  in  Thalheim  v.  Camp  Phosphate  Co.,  48  Fla.  195,  37  So. 
625,  holding  supersedeas  does  not  restore  personal  property  or  impair 
lien  created  by  execution. 

Syl.  4  (Z,  885).    State  may  regulate  liquor  traffic. 

Approved  in  State  v,  Frederiekson,  101  Me.  48,  63  AtL  539,  mitaining 
conviction  for  maintaining  liquor  nuisance;  Harrell  v.  Speed,  113  Tenn. 
230,  106  Am.  St.  Bep.  814,  81  S.  W.  841,  upholding  tax  on  liquor  sold 
while  interstate  vessel  moored  at  landing  place;  Webster  v.  State,  110 
Tens.  005,  82  8.  W.  182,  sustaining  act  prohibiting  sale  of  liquors 
within  four  miles  of  schoolhouses, 

8yL  6  (Z,  886).    Bemoval  of  officers — Due  process. 

Distinguished  in  dissenting  opinion  in  Territory  r,  Albright,  12  N. 
3C.  316,  78  Pae.  211,  majority  determining  right  of  assessor  to  office 
writer*  he  was  appointed  prior  to  taking  effect  of  act  dividing  coun^. 
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112  U,  a  216-217,  28  L.  697,  BNTOEB  t.  UNITED  BTAT^. 

87L  2  (X,  886).    Yerdiet  unsffseted  by  bad  BpelliDg. 

Approved  in  Wilson  v.  TerritoiT',  7  Ariz.  00,  60  P^t.  697,  npholding 
verdict  of  marder  in  second  "decree";  Johns  t.  State,  46  Fla.  154,  35 
60.  71,  refusing  to  set  aside  verdict,  pronoun  we  spelled  "wee." 


SjL  3  (X,  887).    Handftmns  joins  all  neoeasar;r  pu^M. 

Approved  is  Bose  t.  McKie,  145  Fed.  590,  overmling  objection  to 
writ  on  ground  statotor;  dntj  falls  short  of  foil  satisfsction;  McKie 
T.  Bose,  140  Fed.  149,  joining  all  officers  necemary  to  ler;  tax  to  pay 
jndgment;  Onthrie  t.  Sparks,  131  Fed.  451,  65  C.  C.  A.  427,  joining 
sheriff  althongli  no  duly  devolved  on  Um  until  after  levj  made;  State 
T.  Williams,  4S  Or.  331,  77  Fsc  970,  67  L.  B.  A.  166,  holding  mandamm 
properly  directed  to  several  officers  commanding  caeh  to  do  the  coc- 
«eesiTe  act  enjoined  by  law. 

112  U.  8.  244-249,  28  L.  702,  MOBBIS  v.  MeHILLAN. 

Byl  1  (X,  8S9).    Invention  distinguished  from  mechanical  AilL 

Approved  in  Condennan  v.  Clements,  147  Fed.  916,  holding  Conder- 
man  wheel  patent  different  front  Ferris  wheel  only  in  detachable  parts 
void;  McEenzie  Fnm.  Co.  v.  Oreen  Eng.  Co.,  138  Fed.  S32,  declaring 
Oreen  k  Gent  patent  for  improvement  in  fire  arches  void  in  view  of 
prior  art. 

112  U.  8.  850-261,  26  L.  708,  CONNECTICDT  MUT.  L.  IHB.  CO.  ▼. 
I         UNION  ETa  CO. 

Byl.  1  (X,  889).    State  laws  binding  on  federal  courts. 

Approved  In  Eaeton  v.  Geo.  Wostenbolm  ft  Son,  137  Fed.  530,  70  C 
C.  A.  lOS,  preenming  English  law  governing  contract  for  goods  por< 
chased  abroad  same  as  local  law;  Toledo  Tract  Co.  v.  Cameron,  137 
Fed.  46,  69  C.  C,  A.  28,  receiving  former  teetimony,  admissible  t^  stata 
law  where  witness  without  district  and  one  hundred  miles  from  trial. 

DisUDgnished  in  DoU  T.  Equitable  etc.  Soe.,  138  Fed.  710,  allowing 
physician  to  testify  under  disqoalil^ring  statute  of  foreign  stat^  whei* 
contract  sued  on  was  executed. 

SyL  3  (X,  890).    Insurance — Answers  omitting  minor  ailmenla. 

Approved  in  Mutual  ete.  Ins.  Co.  v.  Dobler,  137  Fed.  566,  70  C.  C. 
A.  134,  holding  occasional  examinations  without  charge,  not  vitiating 
suswer,  "he  did  not  remember  when  ha  had  consulted  physician"; 
Blumeuthal  v.  Berkshire  Life  Ins.  Co.,  134  Mich.  218,.  104  Am.  St. 
Bep.  604,  96  N.  W.  IS,  holding  insured  answering  as  te  consultation 
■eed  only  state  consultations  as  to  serious  ailments ;  Rupert  v,  Bnpreme 
Court  U.  O.  F.,  94  Minn.  296,  298,  102  N.  W.  717,  presuming  triviftl 
kibnents  and  injuries  not  in  contemplation  of  partiei. 
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112  U.  8.  281-273,  28  L.  704,  GBENADA  COUNTY  t.  BBOGDEN. 

SjL  1  (Z,  891).    Btatotee  hftnnoniMd  with  conatitDtioB. 

Approved  in  Burka  t.  Malabo,  14  Okl.  655,  78  Pac.  IDT,  deelarin; 
act  permitting  MtioQ  to  be  brought  in  comity  where  eubject  of  kctioa 
•ituated  void — federal  eonatitntion  pTeaeribed  different  rule;  ditsenting 
opinion  in  Hartford  Pire  Ine.  Co.  v.  Btate,  76  Ark.  325,  S9  8.  W.  51, 
majority  nataining  act  prohibiting  foreign  eorporatione  from  doing 
bnuneu  within  itate  upon  failore  to  file  affidavit. 

87I.  2  (Z,  8B1).    Unanthorized  a«to  may  be  ratified. 

Approved  in  Bed  Biver  etc.  Co.  v.  Tenneasee  etc.  B.  B.  Co.,  113  Tenn. 
731,  87  S.  W.  102^  legalizing  anbecription  ae  thongh  anthori^  originall; 

lis  n.  8.  204-306,  28  L.  729,  HEIDRITTBB  T.  OIL-CLOTH  Ca 
S7L  1  (Z,  892).    Liens— Service  may  be  eonatraetive. 
Approved  in  Qenest  T.  Laa  Vegas  Masonic  Bldg.  Assn.,  11  N.  M.  865, 

67  Pae.  746,  auataining  aerviee  bj  pnbliiiation  in  an  adjudication  of  lien. 

87L  S  (Z,  803),    Court  obtaining  poassssion  aeqaires  JDriadiction. 

Biatingoiahed  in  FouDtain  v.  624  Pieeee  of  Timber,  140  Fed.  381, 
auataining  subeeqnent  eeimre  by  marshal  where  deputy  aheiiS  failed 
to  take  property  into  poaaeaslon;  Ingraham  v.  National  8a1t  Co.,  139 
Fed.  689,  refusing  to  enjoin  receivers  of  state  court,  where  federal 
attachment  levied  before  inaolveney  proceedisga  commenced  was  on  real 
estate. 

112  V.  8.  306-311,  28  L.  746,  BAST  TENNESSEE  ETC.  B.  B.  CO.  t. 
SOUTHERN  TEL.  CO. 

ByL  2  (Z,  895).    Bemedy — Courts  limited  by  statute, 

Diatingoished  in  Estate  of  Butro,  143  CaL  492,  77  Pac.  404,  tuatsining 
complaint  to  eatablish  heinhip  filed  twenty  days  after  decree  establish- 
ing proof  of  notice. 

ByL  3   (Z,   895).     Bemoval — Federal   conrt's  power  limited. 

Approved  in  Broadmoor  Land  Co.  t.  Corr,  142  Fed.  423,  conforming 
procedure  in  condemnation  proceedinga  to  state  practice;  Broadmoor 
Land  Co.  v.  Curr,  133  Fed,  88,  66  C.  C.  A.  143,  modifying  avpersedeaa 
In  f edeial  court  to  conform  to  state  practice. 

112  U.  8.  331-343,  28  L.  717,  HABT  v.  PBNNSTLTANIA  B.  B.  CO. 

ByL  1  (Z,  806).    Bedueed  ntea  affect  carrier's  liability. 

Approved  in  Miaeoori  etc.  ^.  Co.  of  Texas  v.  Patrick,  144  Fed.  634, 
enforcing  limitation  to  agreed  value  per  one  hundred  pounds  in  eon- 
■ideiation  of  reduced  price;  Mac&rlane  r.  Adsma  Exp.  Co.,  137  Fed. 
083,  084,  limiting  liability  to  amount  atated  in  receipt,  charge  based 
on  corresponding  value;  United  Statea  Express  Co.  v,  Joyce,  36  Ind. 
App.  4,  72  N,  E.  867,  holding  carrier  liable  for  injuries,  although  horsM 
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■old  for  nun  exceeding  declared  valae;  Baltimora  ete.  B.  B.  Co.  t. 
Hvbbard,  72  Ohio  Bt  320,  74  N.  E.  219,  limiting  liability  to  smonut 
■tated  in  eoutraet  baaed  npon  redneed  rate;  Hill  t.  Northern  Pae.  B. 
Co.,  33  Wash.  701,  704,  705,  74  Pae.  1055,  1056,  apbolding  UmitatioB 
of  liabilitj'  in  caM  of  lOM  or  damage;  disKnting  opinion  in  Holnm 
T.  North  Oennan  etc.  Co.,  184  N.  T.  287,  77  N.  E.  23,  majority  holding 
carrier  liable  for  handbag,  altboDgb  valnation  not  declared  or  additional 
ehargei  paid.    See  note,  97  An.  St.  Bep.  720. 

Distinguished  in  United  States  ete.  Mills  v.  Oceanic  etc  Co.,  145 
Fed.  702,  70S,  705,  holding  carrier's  liabilit;  limited  to  speciBe  sum 
per  pftckage,  nnkea  valoe  expressed,  invslid,  althongh  limitatioD  to 
invoice  value  enforceable;  FicUiii  t,  Wabasfa  B.  B.  Co.,  117  Ho.  App. 
220,  03  B.  W.  848,  holding  liability  not  limited,  where  contract  provid- 
ing redneed  rate  same  for  all  shipments;  Ke7ea  etc.  Livery  Co.  v.  St. 
Iiouis  etc.  B.  B.  Co.,  US  Mo.  App.  154,  87  S.  W.  SS5,  holding  on  evi- 
dence, reduced  charge  not  a  consideration  for  stipulation  liquidating 
damages;  Nashville  ete.  By.  Co.  v.  Stone,  112  Tenn.  S74,  79  8.  W. 
1037,  refusing  to  limit  liabili^  to  tS  per  hog  as  nnreasonable;  Sprigg 
T.  Butland  B.  B.  Co.,  77  Vt.  353,  60  AtL  145,  holding  carriers  liable  for 
iijories  to  earetsker,  where  contract  for  csretaker  and  atoek  entire; 
Chesapeake  etc  Hf.  Co.  v.  Beaslej',  104  Ta.  793,  794,  800,  804,  52  8.  E. 
567,  568,  570,  S71,  8  L.  B.  A.  (N.  S.)  183,  refn^  to  limit  liabili^  tor 
baggage  to  tlOO  as  unreasonable. 

112  U.  8.  344-353,  28  L.  7S0,  BBANDIES  v.  COCHBANE. 
SyL  1   (X,  900).     Judgment  not  a  lien  on  trost. 

Distinguished  in  Beed  v.  Muon,  148  Fed.  745,  74S,  holding  eqoitablt 
interest  of  beneficiaries  subject  to  sale  under  ezeention. 

113  U.  8.  364-369,  28  L.  685,  MAHN  v.  HABWOOD. 

SjL  2  (X,  BOO).    Patent  commissioQer 's  decision  attackable. 

Approved  in  Weston  etc  Co.  v.  Empire  ete.  Co.,  136  Fed.  S99,  69  C. 
C.  A.  329,  sustaining  defense,  where  patent  issued  two  years  after 
application  and  forfeiture  of  prior  one  for  nonpajment  of  fee. 

S;L  3  (X,  901).    Beissne  granted  for  inadvertencj. 
Approved  in  Millo^  Elec  Co.  v.  Thompson  etc  Elec  Co.,  148  FM. 
.  840,  denying  reissue  upon  discoverj  of  error  after  long  litigation. 

SjL  6  (X,  902).    Patent  covers  parts,  speciflcallj  described. 

Approved  in  Thomson  ate.  Co.  v.  Black  B.  Tr.  Co.,  135  Fed.  766, 
68  C.  C.  A.  461,  oDstaining  reissue,  although  changes  in  teisaned  patent 
Immaterial  and  some  of  claims  identical  with  original  issue;  Bembert 
etc.  Co.  V.  American  Cotton  Co.,  129  Fed.  369,  64  C.  C.  A.  25,  declaring 
patent  without  ntili^  when  restricted  to  theory  underljing  snsceaafnl 
opeiation. 
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112  U.  a  377-3M,  28  L,  787,  CHICAGO  ETC.  BY.  CO.  t.  E088. 

BjL  3  (X,  904).    Goudnctor  not  fellow-Hrvant  of  firemttii. 

Approved  in  McGill  v.  Soatheni  Pae.  Co.,  4  Aris.  122,  124,  33  Pm. 
821,  822,  holding  wction  forenuu  not  fellow-iervant  of  conductor,  pre- 
veDting  recovery;  Evana  v.  Louisiana  Iinmber  Co.,  Ill  La.  539,  35  So. 
738,  holding  eompan;  liable  where  laborer  injured  through  negligence 
of  SBW7ST;  Merritt  t.  Tictoria  Lnmber  Co.,  Ill  la.  164,  3S  Bo.  499, 
holding  eompan;  liable  irhere  foreman'!  negligence  in  not  properly 
guarding  saw  lesnlted  in  laborer's  death;  Southern  I^.  Co.  t.  Cheaves, 
84  itfisB.  587,  36  So.  697,  holding  company  liable  for  injnriea  to  fire- 
man through  negligence  of  engineer;  Allen  r.  Bell,  32  Ifont.  78,  79  Pac 
S84,  allowing  recovery  to  miner  for  injury  through  false  informstion 
given  by  foreman  a*  to  blast;  Bailroad  v.  Baldwin,  113  Tenu.  413,  82  8. 
W.  488,  67  L.  B.  A.  840,  allowing  recovery  by  brakeman  injured  by  con- 
ductor signaling  engineer;  Uullin  v.  Northern  Pac.  By.  Co.,  38  Wash. 
SS4,  80  Pae,  81S,  allowing  recovery,  employee  in  pit  injured  by  another 
employes  numlng  engine  over  pit. 

Disapproved  in  Northern  Pac.  By.  Co.  v.  Dixon,  194  U.  S.  844,  48  L. 
1009,  24  Sup.  Ct.  683,  local  telegraph  operator  and  fireman  fellow- 
aervauts;  Baltimore  etc.  By.  Co.  v.  Brown,  146  Fed.  28,  holding  gang 
boss  a  fellow-servant  of  crew;  Smith  v.  Lehigh  Valley  B.  Co.,  141  Fed. 
194,  holding  mate  and  floatman  fellow- servants;  Crosby  t.  Lehigh  VaL 
B.  Co.,  137  Fed.  767,  70  C,  C.  A.  199,  flxenun  on  passenger  engine 
fellow -servant  of  condaetor  on  train  approaching  from  opposite  direc- 
tion; The  Weetport,  136  Fed.  39S,  69  C,  C.  A.  23S,  captain  and  seaman 
fellow-servants;  Sonthem  Pae.  Co.  t.  McOill,  5  Ariz.  43,  44  Pac  804, 
foreman  see1ion-h«nd  and  conductor  are  fellow-servants;  lAisen  v.  Le 
DoDX,  11  Idaho,  67,  81  Pac.  601,  holding  contmctort  not  liable  for 
carelessness  of  employee  constructing  scaffold;  Atchison  etc  Bridge  Co. 
V,  Miller,  71  Ean.  31,  80  Pac.  25,  pile-driver  a  fellow-servant  of 
machinist  repairing  hoisting  engine;  Grim  v.  Olympia  Light  etc.  Co., 
42  Wash.  123,  130,  84  Pac.  636,  638,  holding  motormen  operating  dis- 
tinct ears  under  arrangement  between  themselves  are  fellow-servants. 

112  U.  8.  405-418,  23  L.  733,  BEYN0LD3  v.  CBAWF0BD8VILLE 
BANK. 

8y1.  2  (X,  910).    Federal  jurisdietlon  onaffected  by  stats  law. 

Approved  in  Mathews  3.  Co.  v.  Mathews,  148  Fed.  493,  remanding 
creditor's  suit  to  apply  property  not  reachable  by  execution  in  action 
at  law;  Ames  etc  Co.  v.  Big  Indian  etc.  Co.,  146  Fed.  173,  175,  enter- 
taining jurisdiction  to  settle  rights  and  priorities  of  all  persons  diverting 
water;  United  States  Min.  Co.  v.  Lawson,  134  Fed.  771,  67  C.  C,  A.  587, 
entertaining  suit  to  quiet  title  without  prior  adjudication  of  title  at  law 
«r  referenco  to  possession. 

ByL  8  (X,  911).    Pleadings  to  qniet  title. 

Approved  in  Atlantic  Trust  Co.  v.  Ctiapman,  145  Fed.  821,  holding 
complainant  entitled  to  denials  in  petition  and  matters  of  defense  prop- 
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erlf  pleaded  in  answer;  Boblnaon  t.  Ameriean  Car  etc  Co.,  132  Fed. 
166,  holding  cause  mbniitted  on  pleading!,  facte  alleged  in  bill  and  not 
negatived  bj  answer,  onlj  eoiuddered  true;  Sejimonr  Water  Co.  t.  Sey- 
mour, IBS  Ind.  128,  70  N.  E.  S17,  holding  complaint  alleging  f^nehiao 
for  waterworks  tuueaaonable  and  seeking  revocation  of  eontract  azeented 
thereunder  insufficient  to  sopport  action  to  quiet  titla. 

Sjl.  6  (Z,  913).     TTnauthoriied  coavejance  to  corporation  not  void. 

Approved  in  State  v.  American  Book  Co.,  69  Kan.  13,  76  Pae.  415,  1 
L.  B.  A.  (N.  8.)  1041,  refuting  to  enjoin  foreign  corporation  from  per- 
fonning  eontmets  made  before  lieenae  obtained. 

112  tJ.  S.  414-423,  S8  L.  794,  KANSAS  PAC.  B.  B.  v.  ATCHISON 
B.  B. 

Byl.  2  (X,  913).     CorporationB  eitiiena  of  creating  atatea. 

Approved  in  United- States  t.  Milwaukee  etc  Co.,  142  Fed.  SSS,  treat- 
ing, in  action  under  Elkins  act,  corporation  organized  and  owned  by 
olficen  of  another,  identical  with  such  other  corporation. 

S7I.   3    (X,  913).     Beeerved   indemnity   lands   nnaelectable. 

Approved  bj  Sjoli  v.  Breschel,  199  U.  S.  566,  50  L.  312,  note,  28 
8np.  Ct.  1S4,  holding  grantee  did  not  acquire  title  to  land  granted  within 
indemnity  limita  by  merely  filing  aelectione;  Humbird  v.  Avery,  195 
TJ,  S.  508,  49  L.  299,  25  Sup.  Ct  133,  holding  title  to  indemnity  landa 
not  vested,  until  selection  made  and  approved;  Bage  v.  Maxwell,  91  Minn. 
533,  99  N.  W.  45,  sostaining  homestead  rights  to  lands  within  indemnity 
limits. 

Distinguished  in  United  SUtea  t.  ChocUw  etc.  B.  B.  Co.,  8  OkL  498, 
41  Pae.  760,  refusing  to  restrain  railroad  from  building  road  without 
approval  of  Secretary  of  Interior. 

112  U.  S.  439-451,  28  L.  T64,  POBTIEB  T.  NEW  OBLBAHS  BANK. 

Byl.  3  (X,  91S).    Oovemmental  control  of  national  banks. 

Approved  in  Brigham  v.  Peter  Bent  Brigbam  Hospital,  184  Fed.  588, 
67  C.  C.  A.  393,  holding  state  alone  can  object  to  amount  of  property  a 
charitable  corporation  can  hold;  Tidwell  v,  Chiricahua  Cattle  Co.,  S 
Aris.  362,  63  Fac.  195,  admitting  deeds  against  trespaaaer,  over  objection 
that  title  was  in  United  States;  Schoonover  v.  Petcina,  126  Iowa,  268, 
100  N.  W.  493,  holding  national  bank  president  loaning  money  of  real 
estate  and  taking  mortgages  in  own  name,  not  estopped  from  objecting 
to  personal  asseament. 

in  V.  8.  452.477,  2S  L.  751,  LAMAB  v.  HICOU. 

SyL  6   (Z,  916).     Infant  cannot  change  own  domicile. 

Approved  in  Tonng  v.  Hiner,  78  Aik.  303,  79  B.  W.  1063,  followiBg 
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SyL  6  (X,  916).    OiuiTdiaii  without  eztraterritorial  power. 

Approved  ia  In  n  Biadj,  10  Idaho,  370,  79  Pao.  75,  retaining  juris- 
diction to  settle  general  goardi&n'e  sceonnt,  wbere  vrard'a  lemoval  b7 
forei^  guardian  from  alate  nnauthorized. 

Sjl.  12  (X,  917).'    Onardian  may  iiiTest  in  bonds. 
ApproTed  in  In  le  Alli«'  EetBte,  123  Wis.  226,  101  N.  W.  366,  lane- 
tioning  investment  of  trust  (nnds  in  railroad  and  street  railwa;  bonds. 

112  U.  B.  4S5-4S9,  SS  L.  768,  BIBDSELL  t.  SHALIOF. 
87I.  1  (X,  918).  Licensee  eiumot  eae  tot  infringement. 
Distinguished   in   Wooiter   v.   Crane   A   Co.,    147   Fed.   516,   sJlowing 

equitable  owner  to  sue  for  infringement  of  eopyrij^t. 

SyL  S  (X,  919).     Patentee — Damages  against  maker  and  nser. 

Approved  in  Eldied  r.  Breitwieeer,  132  Fed.  2S2,  holding  owner  not 
estopped  from  maintaining  action  against  user  hj  adverse  jndgment 
in  action  against  manufaetnrer;  Westingholue  etc.  Co.  v.  Untnal  Life 
Ins.  Co.,  129  Fed.  222,  holding  decree  against  maker  no  defenae  to  suit 
Against  nser  for  infringement. 

87I.  6  (X,  919).    Licensee  may  join  for  infringement. 

Approved  in  Daimler  Mfg.  Co.  T.  Conklin,  145  Fed.  956,  holding 
licensee  mar  3"^  ^^  showing  interest  snbjeet  to  impairment  hj  is- 
fringement. 

Distinguished  in  Bredin  v.  Bobinaon,  145  Fed.  945,  denying  owner'! 
right  to  sue  alone,  where  profita  inoie  to  licensee's  sole  benefit, 

112  TJ.  8.  490-495,  28  L.  822,  MABTLAND  t.  BALDWIN. 

8y1.  1  (X,  920).     Jurisdiction— Edal  party  in  interest. 

Approved  in  Burrell  t.  United  Btatei,  147  Fed.  47,  entertaining  Juris- 
diction, where  plaintiff,  a  corporation  of  Washington,  defendant  contrac- 
tor, a  resident  of  California,  and  surety  company  organized  in  Connecti- 
cut; United  8tates  v.  Barrett,  136  Fed,  194,  denying  jurisdiction  of  suit 
on  contractor's  bond  in  name  of  United  States  by  person  fumiahing 
materi&L     Bee  101  Am.  St.  Bep.  171,  note. 

Byl.  4  (X,  921).    Agreement  to  marry  alone  insnfflelent. 

Approved  in  Sorenson  v.  Sorenson,  6S  Neb.  COS,  100  N.  W.  933,  holding 
mere  "agreement  to  live  together  as  husband  and  wife"  insolDcIent; 
Beavee  v.  Beavea,  15  OkL  2S6,  82  Pac  495,  sustaining  on  facta  a  mere 
agreement  to  marry  followed  by  open  eohabitation. 

112  U.  B.  502-506,  S8  L.  811,  ENGLAND  t.  GEBHABDT. 

SyL  3  (X,  922).    Court's  opinion  not  part  of  record. 

Approved  in  Townsend  v.  Beatrice  Com.  Awn.,  139  Fed.  883,  refnsing 
to  review  equity  esse  in  absence  of  evidence,  although  opinion  filed  bj 
lower  court 
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112  U.  B.  514-526,  SS  li.  812,  TEE  ELIZABETH  JONEa 

BjL  1  (X,  023).    Colliaion— VmmI  ehanging  coniM. 

Approved  in  The  Uetamoia,  144  Fed.  B3S,  blaning  tsmcI  not  allowing 
for  Tawing  of  Rnother,  elaee-bBiUled  in  strong  wind  &ud  b**tf  aea; 
The  Eagle  Wing,  135  Fed.  829,  holding  privil^ed  Teasel  at  fault  chang- 
ing eonrsa  jnat  prior  to  collision;  The  Sitka,  132  Fed.  868,  holding  tow 
at  fault  changing  conise  to  atarboard  after  coUiBion  between  tog  and 
other  TemeL 

87I.  2  (X,  923).    OoDialon— Teasel  placed  in  danger. 

Approved  in  MinneMl&  S.  8.  Co.  t.  Lehigh  VaUer  etc  Co.,  129  Fed. 
28,  63  G.  C.  A.  672,  holding  maotei  ezcuaable  even  if  all  jireeaationa 
wera  not  taken. 

112  U.  B.  26-536,  28  L.  816,  BEITTON  T.  THOENTON. 

Oft.  1   (X,  D24).    Wills— Determinable  fee. 

Approved  in  Yomm  r.  Parker,  1S4  Fed.  207,  67  C.  C.  A.  £27,  holding 
deviae  to  son  and  on  death  without  issoe  to  eoUateral  bein,  title  T«at«d 
in  devisee  upon  birth  of  iaane. 

112  n.  B.  536-S80,  28  L.  770,  CHEW  HEONG  t.  UNITED  STATES. 

ByL  Z  (X,  025).    Bepnls  bj  implication  not  favored. 

Approved  in  Oathrie  T.  Sparks,  131  Fed.  449,  65  C.  C  A.  427,  holding 
act  denying  fiscal  court  power  to  levj  tax  to  paj  railroad  bond  in- 
debtedneu,  nntepealed  by  later  act  creating  power  to  levy  general 
eountjr  taxes;  Giles  v.  Dennison,  IS  Okl  63,  78  Pae.  177,  denying  prior 
act  repealed  by  later,  both  providing  plans  to  raise  revenue  to  eon- 
■tniet  buildings;  Carpenter  v.  Buaeell,  13  OU.  S83,  73  Pas.  932,  boUing 
act  covering  only  probate  matters  not  repealed  by  act  giving  probat* 
judges  jorisdiction  of  causes,  dvil  and  criminal;  Allen  v,  Beed,  10 
OU.  156,  63  Pae.  877,  holding  congreMional  act  reserving  eonnty  ae*ts 
not  defeating  territorial  act  providing  for  an  election  for  county  seats; 
United  Statca  v.  Foreman,  66  Okl.  257,  48  Pae.  98,  allowing  entrTman 
choice  of  atntutes  to  recover  money  paid  for  land  erroneoaa,  allowed  and 
Bubaequently  canceled. 

SyL  4  (Z,  926).    Statot^s  not  given  retroapective  opersljon. 

Approved  in  Mottley  v.  Louisville  etc.  B.  Co.,  150  Fed.  411,  holding 
contract  awarding  free  passage  over  lines  in  consideration  of  release  of 
damages  not  affected  by  aabaequent  statute  prohibiting  free  transporta- 

112  U.  a  580-600,  28  L.  798,  EEAD-UONET  CASBa 

ByL  3  (Z,  927).    Uniform  tax  defined. 

Approved  In  State  v.  Chicago,  Burlington  etc.  Ttf.  Co.,  195  Ho.  240, 
93  8.  W.  787,  declaring  fifteen  cent  special  road  tax,  exempting  Kanw 
City  and  St.  Joseph,  void;  McMillian  v.  Payne  Co,  Comnus.,  14  OkL 
66T,  70  Pae  900,  holding  tax  levy  not  void  becaose  heavier  Mt  peopl* 
of  township  authorized  to  erect  bridgea 
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SfL  7  (Z,  928).    TreatiM  snbJMt  to  eongreuloiul  aetton. 

Approved  in  W&dnrorth  t.  BojMn,  148  Fed.  774,  holding  in  eaie  of 
conflict,  legislAtlTa  amendmeut  will  piev&il  over  treaty  Tequiring  ratiflea- 
tion;  United  Shoe  Uaeb.  Co.  y.  Dnplewie  etc  Co.,  116  Fed.  88,  holding 
traatr  not  void  beeanee  not  seU-ezecutoir,  but  dependent  on  eongmoJonal 
action;. Hong  Wing  t.  United  Statea,  142  Fed.  130,  holding  eongieaeional 
act  continued  eieluaive  laws  in  foiee  regardless  of  existing  tiea^  ob- 
ligations; Wurman,  Petitioner,  191  Maes.  279,  77  N.  E.  380,  enforcing 
treaty  rights  of  Bnsaian  nce-eonsol  to  ba  adminiatrator  to  tho  ezaloaion 
of  public   administration, 

112  U.  S.  604-609,  28  L.  835,  BOND  t.  DUSTIN. 

87L  2  (X,  930).    Jnrr  naived  by  written  stipnlation. 

Distinguished  in  Shields  T.  MongoUon  etc.  Co.,  137  Fed.  S44,  70  C. 
C.  A.  123,  reviewing  assignments  of  error  where  Jnrj  waived  in  open 
conft  and  in  writing. 

S7I.  3  (X,  930).    Uotion  to  arrest  judgment — Evidence. 

Approved  in  Demolli  t.  United  States,  144  Fed.  396,  refusing  to  ex- 
amine other  parts  of  record  to  supply  defect  in  judgment  in  criminal 

,   T.   COMMIS- 

S7L  1  (X,  931).    Taxation  exemption  a  personal  privilege. 

Approved  in  Baltimore  etc.  By.  Co.  v.  Wicomico  Co.,  103  Md.  SSI,  285, 
286,  63  Atl.  679,  681,  holding  porehaser  at  foreclosure  aale  of  corporate 
property  and  immunity  from  taxation,  did  not  acquire  exemption. 

DistinguUhed  in  Wicomico  Co.  Commrs.  v.  Bancroft,  135  Fed.  9S2, 
bolding  exemption  of  railroad  from  taxation  under  special  act  of  legis- 
lature passed  to  sneceBson  in  interest. 

8yl.  S  (X,  632).    Charter  distinguished  from  franchises. 

Approved  in  Ticbburg  v.  Vicksburg  Waterworks  Co.,  202  U.  S. 
464,  50  L.  1109,  S6  Sup.  Ct,  660,  holding  contractual  rights  under  munici- 
pal ordinance  passed  by  foreclosure  sale  of  franchise  and  corporate 
property;  Julian  v.  Central  Trust  Co.,  193  U.  S.  106,  48  L.  637,  24  Sup. 
Ct.  399,  holding  npon  foreclosure  sale  franchises  and  corporate  property 
ceased  to  be  liable  for  subsequent  debts  of  corporation;  Grand  Bapids  A 
L  B.  Co.  V.  Osbom,  193  V.  S.  29,  48  L.  604,  24  Sup.  Ct.  310,  denying 
purchaser's  right  under  foreclosure  sale  of  franchise  and  property  to 
incorporate  with  privileges  of  old  corporation;  Omaha  Water  Co.  v.  City 
of  Omaha,  147  Fed.  19,  holding  purchaser  at  foredosora  sale  had  right 
to  collect  rates  speeifled  in  contract  between  corporation  and  city; 
Farmers'  Loan  etc.  Co.  t.  Meridian  W.  W.  Co.,  139  Fed.  667,  allowing 
mortgagee  a  receiver,  where  city  obtains  decree  depriving  corporation  of 
right  to  operate  water  plant;  Iron  Silver  Min.  Co.  v.  Cowie,  31  Colo.  453, 
72  Fac  1068,  entertaining  jurisdiction  where  decision  of  lower  aonri 
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b«Md  npon  deteiminstioii  of  eorpoi«Uoiia  In  ftbOity  to  do  basinMi; 
Detroit  «te.  B.  B.  Co.  V.  Ckmpbell,  140  iSieb.  392,  103  N.  W.  659,  «llow 
ing  eoipontioa  in  hands  of  receJTM  to  eondenm  Uod  for  rigbt  of  waji 
Sonthweatern  Tel.  etc  Co.  t.  San  Antonio,  82  Tex.  <St.  303,  73  8.  W, 
600,  liolding  eoTpoiste  franehiece  property  within  ^tjr  elMrtv'e  pio- 
nsione,  tnxing  all  proper^. 

Miecellaneona.     Cited  in  Soathers  Bjr.  Co.  t.  Oreensboro  eto.  Co.,  lit 
Fei.    83,    holding    anit    againet    eorporatioa    i 
alleged  void  order  not  auit  against  atate. 


SjL  4  (Z,  S34},    Patente — Beiaeoe  aa  to  diaearded  claim. 
Approved  in  Bembert  ete.  Co.  t.  Aueriean  Cotton  Co.,  12S  Fed.  369, 
64  C  C.  A.  25,  TMtrieting  patent  to  method  nsderlTing  ■neeeMfol  opei*- 


SyL  1  (Z,  034).    Private  propettj  taken  for  pablie  nse. 

Approved  in  Penrbyn  Blate  Co.  v.  Granville  EL  ate.  Co.,  181  N.  T.  84, 
73  N.  E.  SSd,  dismiaeing  riparian  owner '■  mit  against  dtj  to  raetnia 
divernon  on  ground  of  laehee. 

SiBtingnished  in  Hijo  v.  United  States,  104  U.  8.  322,  48  L.  9M,  84 
Sop.  Ct.  727,  denying  United  States'  liability  for  nse  of  Spanish  vessel 
eaptnred  during  war  with  Spain ;  Town  of  Nahant  v.  United  States,  13S 
Fed.  283,  69  L.  B.  A.  723,  70  C.  C.  A.  641,  denying  mnnicipal  corpora- 
tion compensation  for  stato  franelusea  within  territoi/  condemned  bf 
United  Statee. 

SyL  2  (X,  935).    Owner's  remedies— Property  for  pablie  ose. 

Approved  in  Zimmerman  v.  Kansas  City  etc.  B.  Co.,  144  Fed.  624, 
allowing  owner  to  recover  all  damages  snatained  by  railroad  appropriat- 
ing lot  without  ezerciee  of  eminent  domain;  United  States  v.  Foreman, 
S  OU.  253,  257,  48  Pac.  97,  96,  holding  entryman  may  ane  to  reeover 
for  land  erroiieonsly  allowed. 

SyL  3  (X,  035).    Eminent  donuun — Implied  pbligaUon  to  pay. 

Approved  in  Christie-Street  Com.  Co.  t.  United  Statea,  136  Fed.  329, 
60  C.  &.  A.  464,  hotdiog  action  to  recover  bock  taxes  illegally  collected 
maintainable  without  regard  to  whether  on  eontnet  or  in  tort;  CBeilly 
De  Camera  r.  Brooke,  135  Fed.  390,  holding  United  Statea  officer  liable 
in  tort  for  property  taken  (or  poblio  nse,  altliongh  government  alaa 
liable  on  contract. 

112  n.  S.  670-676,  28  L.  862,  HABTINOTON  t.  FAIBBANKS. 

6yL    1    (X,   936).     Exception  to  general  finding. 

Approved  in  United  Statea  etc  Co.  v.  Board  of  Commrs.,  14S  Fed.  151, 
refusing  to  consider  ^eetion  of  nfficienc^  of  evidence  to  sustain  finding^ 
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National  etc.  Co,  t.  Ciaeinnati  etc.  By.  Co.,  I4S  Fed.  35,  lefiuiDg  to 
ravinr  question  whether  jadgment  aapported  by  facts  found;  Fitzgerald 
T.  Basiford,  143  Fed.  134,  refosiiig  to  review  on  asBignment  of  error 
that  eonrt  erred  rendering  judgment  for  plaintiff  and  against  de- 
fendants;  West  T.  Houston  Oil  Co.,  136  Fed.  S50,  69  0.  C.  A.  169,  re- 
fosing  to  review  snfflciency  of  fact  found  to  support  judgment;  Paul  t. 
Delaware  ete.  B.  Co.,  130  Fed.  954,  956,  holding,  in  abseneo  of  exeep- 
tioaB  taken  to  qtMstlons  of  law,  general  Tordict  containing  mixed  ques- 
tions of  law  and  fiaet,  eonelnuTe  as  to  both;  Eureka  Co.  Bank  T.  Clarke, 
130  Fed.  327,  64  C.  C.  A.  &71,  refusing  t«  weigh  evidene*  to  detemdn* 
whether  eonrt 's  findings  justified  thereby. 

ByL  S  (Z,  937).    Finding  eqnivalent  to  verdict 

Approved  in  Delaware  ete.  B.  Co.  t.  Eutter,  147  Fed.  S7,  refonng  to 
review  weight  of  evidence  where  fludings  general;  Btreeter  v.  Baidtary 
Diet,  of  Chicago,  133  Fed.  126,  66  C.  C.  A.  190,  refusing  in  absence  of 
special  findings  on  stipulation  of  acts  to  weigh  evidence  and  detennine 
facts;  Paul  t.  Delaware  etc.  B.  Co.,  130  Fed.  956,  denying  request  for 
special  findings  of  facts  where  action  tried  without  jury;  Enreka  Co. 
Bank  v.  Clarke,  130  Fed.  326,  04  C.  C.  A.  571,  refusing  to  weigh  evi- 
dence to  determine  whether  court's  findings  juBtifiad  thereby;  York  v. 
Washburn,  ISO  Fed.  566,  64  C.  C.  A,  132,  refusing  to  inquire  whether 
finding  sustained  by  evidence. 

Syl  4  (X,  938).    Matters  presented  by  bill  of  ezeeptiona. 

Approved  in  Paul  v.  Delaware  etc.  B.  Co.,  130  Fed.  954,  holding  in 
ease  tried  without  jury,  whole  testimony  cannot  be  reviewed  by  bill  of 
exceptions. 

112  XT.  8.  693-6B6,  28  L.  871,  WHITNEY  v.  MOBBOW. 

Syl.  2  (X,  939).     Title  not  streugtheoed  by  subsequent  patent. 

Approved  in  Kneeland  t.  Korter,  40  Wash.  368,  62  Pac.  611,  1  Ik 
B.  A.  (N.  B.)  745,  holding  territorial  grantees  entitled  to  land,  al- 
though patent  issued  aftar  Washington  became  state. 


Syl.  1  (X,  939).    Policy  forfeited  by  nonpayment  of  note. 

Approved  io  Beaaler  v.  Fideli^  etc  Life  Ins.  Co.,  110  Tenn.  414,  420, 
75  8.  W.  735,  737,  holding  policy  voided  by  nonpayment  of  note,  al- 
though silent  thereon. 

8yl.  4  (X,  940).    Insurance — Liabili^  denied,  proof  waived. 

Approved  in  Phoenix  Ins.  Co.  v.  Eerr,  129  Fed.  727,  64  C.  C.  A.  251, 
60  L.  B.  A.  669,  holding  denial  of  contract,  waiver  of  proof  of  loss; 
Greenwich  Ins.  Co.  v.  State,  74  Ark.  79,  84  8.  W.  1028,  holding  proof  of 
loss  waived  by  adjuster's  determination  to  stand  on  offer;  Eleely  t. 
Manhattan  etc.  Ins.  Co.,  72  N.  H.  54,  55  Atl.  426,  holding  proof  of 
death  unnecessary   where  company  claimed  policy  lapsed;  Madden  ft  Ca. 
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T.  Pboetdz  laa,  Co.,  70  8.  C  SOI,  tt  S.  E.  8S7,  irima  at  time  of  spptf 
iag  for  innumnee  inmrad  ihowoB  inventory  to  ngent,  who  nld  it  wM 
k11  riEbt,  Insnrer  mired  right  to  inciet  that  it  did  not  eonfotm  to  ina- 
tafa  elanM  in  polief, 

HE  v.  S.  717-720,  28  L.  8M,  THATEB  v.  UFE  A8SH. 

S7L  1   (X,  Ml).     TmatM  an  indiapeawble  partf. 

Appro* ed  in  In  ra  E.  T,  Kmaej  Co.,  ISO  Fad.  45S,  holding  eertida  qua 
tnut  not  neeeaaaiy  (or  propar  partiM  in  aetton  to  leeorai  monefa  for 
tmat  aetata. 

lU  n.  &  7S0-7U,  a  L.  87t,  BT.  PAUL  B.  B.  CO.  t.  WINONA  B.  & 
CO. 

S7I.  a  (X,  MS).    Pablie  lande— Priority  of  aeleetion. 

ApprOTod  in  SjoU  t.  Dreaehel,  IW  U.  8.  566,  50  L.  S12,  £6  Snp. 
Ct.  154,  holding  railroad  acquired  no  interent  by  nerelj  filing  liet  of 
eelection  to  inpply  defldeneiaa  within  place  limite;  Hnmbird  v.  ATory, 
IBS  n.  8.  BOS,  i9  L.  EW,  ZS  Sap.  CL  123,  holding  Mies  by  railroad 
after  acceptance  of  act  cannot  defeat  proTieioni  thereof  with  reference  to 
«DDflietiDg  elainu;  8tat«  t.  Traateea,  47  Fla.  325,  35  8d.  S95,  holding 
neither  cwamp  land  grant  nor  eonfonnatorj  aet  of  Congreaa  of  1850 
affected  proriiiDna  of  aehool  land  giant  of  1B45;  Sage  t.  Maxwell,  91 
Minn.  584,  M  N.  W,  45,  anatai&ing  settler  '■  righta  to  land  gnntad  to 
railroad  where  aeleetion  not  made  and  approval  given. 

112  U.  8.  738-787,  28  L.  801,  ST.  PAUL  B.  B.  t,  UNITED  STATEa 
87L  2  (Z,  M3).     United  Statea— AHsignment  of  elaiin    void. 
Approved  in  Nntt  t.  Knot,  200  U.  8.  SO,  50  Ii.  353,  26  Snp.  Ct.  211^ 

holding  contract  for  pnwecution  of  claim,  made  a  lien  thereon,  void. 

112-U.  8.  737-748,  2S  L.  659,  FEUOK  v.  FOBTEB. 

S7L  2  (X,  944).    Awignment— Fund  appropriated  creates  Ilea. 

Approved  in  Union  Truat  Co.  t.  Bvlkeley,  150  Fed.  SIS,  holding 
parol  aeaignment  secured  by  notes  to  secure  money  for  bnunees  ereatea 
valid  lien  against  assigiior's  bankruptcy  trustee;  In  re  Ciamond,  14S 
Fed.  977,  denying  right  af  bank  holding  assignment  of  contractor's 
claim  right  to  flla  liaa. 
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lis  n.  8.  1-9,  28  L.  896,  COLE  v.  LA  QBANOB. 

Sjl.  1  (Z,  94S).    Eminent  domftiu— PrivaU  dm. 

Approved  in  MadisonTille  Traction  Co.  t.  Bt.  Bernard  Mitt.  Co.,  IBS 
TJ.  S.  262,  49  L.  4S7,  2S  Sap.  Ct  251,  upholding  removabUitjr  of  proceed- 
ing for  eoudemiiatiaii  of  land  tinder  Ky.  St.,  ){  835-839,  where  diTerea 
«itizflnBhip  exijted;  Scott  t.  Ia  Forte,  161!  Ind.  48,  SS  N.  E.  282,  holding 
Toid  eit^  ordinance  empowering  water  company  to  eonetract  waterworka 
and  binding  niXj  to  pay  large  aum  (or  twentj-one  jresn  aa  water  rentals 
to  tmatee  of  eotnpanj'a  bondholdera,  and  pledging  eitj'i  taxing  power 
to  mast  ehaigea;  Cutnei  t.  Uinneapolis,  92  Minn.  87,  SB  N.  W.  S61, 
«itj  eoQiieil  cannot  roimbiuM  defeated  eandidata  for  pnblia  offiea  for 
«tpenM  of  election  contMt. 

Dirtinguiahed  in  diasentliig  opinion  in  MadiMnvillo  Tivetion  Co.  t. 
St.  Bernard  Min.  Co.,  100  V.  8.  260,  49  L.  471,  S5  Bnp.  Ct.  251,  majoi- 
it;  upholding  remorabilitj  of  proceading  for  eondemnation  nnder  Kj. 
St.,  St  835-839,  wher»  diTene  citizenship  existed. 

113  IT.  a  ft-26,  28  Ii.  889,  HEAD  t.  AMOSKEAG  MFQ.  CO. 

87L  1   (X,  947).     I>ne  process— Min  dam  act. 

Approved  itt  Otia  Co.  t.  Lodlow  Mfg.  Co.,  201  U.  B.  151,  50  L.  708, 
£0  Sap.  Ct.  353,  upholding  Mam.  Pnb.  St.,  e.  190,  giving  mill  owners 
right  to  flowBge  to  develop  water-power,  where  compensation  leenred  to 
upper  owner  for  injuries  reaultiiig  to  lands;  Brown  v.  Qerald,  lOQ  Me. 
368,  109  Am,  St.  E«p.  528,  61  AtL  792,  70  L.  R.  A.  472,  denying  right 
«f  generator  and  seller  of  electric  power  for  manufacturing  purposes 
to  erect  line  of  poles  and  wires  acrosa  private  property;  Otis  Co.  v. 
Ludlow  Manf.  Co.,  186  Man.  95,  104  Am.  St.  Rep.  563,  70  N.  E.  1012, 
apholding  compensation  provided  in  Pnb.  St.  1SS2,  e.  190,  f  2,  where 
another  mill  site  has  been  previously  appropriated;  Minnesota  Canal 
«te,  Co.  T.  Koochiching  Co.,  97  Minn.  448,  107  N.  W,  412,  generation  of 
electricity  by  water-power  for  sale  to  general  public  is  public  use,  but 
development  of  water-power  is  not ;  State  v.  White  River  Power  Co.,  39 
Wash.  662,  82  Pac.  151,  2  L.  B.  A.  (N.  S.)  842,  Uking  of  land  bj 
electric  power   corporation  which  has   no   city   franchise  la  taking  for 

113  TJ.  S.  27-32,  28  L.  S23,  BABBIEB  t.  CONNOLLY. 

SyL  1  (Z,  947).    Law  ordinance — Equal  protection. 

ApproTod  in  Oralnger  T.  Douglass  ete.  Jockey  Club,  148  Fed.  S21, 
624,  520,  upholding  Ey.  Act  1006,  regulating  racing  of  running  horses; 
W  [1233] 
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Frendi  t.  Daridson,  143  CaL  662,  77  Psc  664,  npholdiag  Stat.  1699. 
p.  32,  requiring  vaccination  of  Khool  children;  In  m  TizHtj,  1  CaL  App. 
210,  81  Pat.  1046,  npholding  Pen.  Code,  {  246,  imposing  death  penalt:r 
on  life  convict  making  malicious  assault  with  deadly  weapon;  State  v. 
Beynolds,  77  Conn.  134,  5S  Atl.  757,  upholding  Gen.  St.  1002,  |  1358, 
prohibiting  engaging  in  temponiy  business  of  selling  provisions  within 
one  mile  of  fair  grounds  of  anj  incorporated  society,  without  latter  'g  con- 
sent; Cbris^  v.  Elliott,  216  HI.  40,  lOS  Am.  St.  Bep.  196,  74  N.  E.  1039. 
apbolding  Laws  1903,  pp.  301,  302,  regulating  speed  of  automobiles; 
MeKinater  v.  Sager,  163  Ind.  679,  106  Am.  8t.  Bap.  268,  72  N.  E. 
6S7,  68  L.  B.  A.  273,  holding  void  Acts  1903,  p.  276,  rsgolattng  sale* 
of  stock  of  merchandise  not  in  ordinaij  course  of  trade;  Sellers  t. 
Eajes,  163  Ind.  434,  72  N.  E.  123,  holding  void  Acts  1901,  p.  505, 
regulating  sales  of  stock  of  merehaDdise,  not  in  ordinary  course  of  trade; 
Adams  Express  Co.  v.  State,  161  Ind.  346,  67  N.  E.  1039,  upholding 
Bums'  Bt.  1901,  H  3312b,  et  seq.,  prohibiting  unjnit  diacriminations  by 
express  companies ;  Iowa  etc.  Ins.  Assn.  v.  Otlbert«on,  129  Iowa,  669,  106 
N.  W.  157,  upholding  Code  Supp.  1902,  g  1333d,  requiring  insaimiMft 
companies,  except  eoantr  mutnals,  not  organised  for  profit,  to  pay  tax 
ou  gross  receipts  after  deducting  losses;  Brady  t,  Uattem,  125  Iowa, 
liiS,  106  Am.  SL  Bep.  291,  100  N.  W.  362;  upholding  Acta  20th  Oen. 
Assem.,  p.  4S,  e.  77,  regulating  conduct  of  building  and  loan  bosineas  by 
unincorporated  Mcicties;  Templar  t.  Barbers'  Board  of  Examinen,  131 
Hich.  255,  100  Am.  St.  Bep.  610,  90  N.  W.  1059,  holding  void  act  of 
1899,  providing  for  licensing  of  barbers  and  pTobit»ting  grant  of  cer- 
tificates to  aliens;  SUte  t.  Boehm,  92  Hinn.  378,  100  N.  W.  97,  up- 
holding Laws  189S,  p.  063,  c.  273,  declaring  certain  weeds  nuioaness; 
State  V.  Cudahy  Packing  Co.,  33  Uont.  185,  82  P&e.  835,  holding  void 
Penal  Code,  If  321,  325,  prohibiting  combinations  to  fix  price  of  com- 
modities and  exempting  peraoni  engaged  in  agriculture  or  borticnltnre ; 
Wenham  v.  State,  65  Neb.  406,  91  N.  W.  425,  58  L.  B.  A.  825,  up- 
holding act  of  18^,  regulating  houn  of  labor  of  females  in  factories, 
stores,  hotels,  and  restaurants;  Ex  parte  Boyce,  27  Nev.  337,  75  Pac.  5, 
65  L.  B.  A.  47,  upholding  act  of  1903,  regulating  hgnrs  of  labor  in 
mines  and  smelters;  People  v.  Beardon,  184  N.  T.  445,  112  Am.  St. 
Bep.  636,  77  N.  E.  974,  upholding  Laws  1905,  pp.  474,  477,  11  315,  324, 
imposing  tax  on  transfers  of  corporate  stock;  People  *.  Warden,  183 
N.  Y.  226,  76  N.  E.  12,  2  L.  B.  A.  (N.  S.)  859,  upholding  Laws  1904, 
c.  438,  regulating  employment  agencies  in  cities  of  first  and  second  elaaa ; 
Cowart  V.  City  Council,  67  8.  C.  44,  45  8.  E.  125,  upholding  ordinacse 
providing  that  lenders,  except  banks,  loaning  money  on  peiaonalty,  should 
pay  licenses,  according  to  schedule  of  gross  business;  Standard  Oil  Co. 
V.  Fredericksburg,  105  Ta.  91,  52  8.  E.  820,  holding  void  city  ordinaocs 
imposing  one  tax  on  corporations  transporting  oil  in  bulk  in  tank  cars  or 
pipes,  and  another  tax  on  persons  selling  oil  brought  in  for  distribution  in 
barrels;  dissenting  opinion  in  Wright  v.  Hart,  182  N.  T.  354,  358,  75  N. 
E.  413,  414,  2  L.  R.  A.  (N.  S.)  338,  majority  holding  void  Laws  1902, 
p.  124S,  making  sales  of  stock  of  merchandise  iu  bulk  void  as  to  creditors 
unless  inventory  made  and  porehaser  notifies  creditors;  disseoting  epinioA 
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in  Stat«  T.  Barrett,  138  N.  C.  649,  50  S.  E.  GIS,  majoritr  vpfaoldini 
Laws  1903,  p.  749,  making  it  unlawful  lai  one  not  licensed  retailer  to  mU 
liquor,  nnd  makiog  keeping  of  more  th&n  quart  prima  facie  keeping  tot 

Bjl.  2  (X,  9S0).     Fourteenth  amendment — Police  power. 

ApproTod  in  OlueoM  Bef.  Co.  t.  Citj  of  Chicago,  138  Fed.  217,  up- 
holding amoke  ordinance;  State  v.  Bobb,  100  Me.  185,  60  Atl.  876, 
npbolding  oidinanee  giving  exclusive  privilege  of  collecting  and  remov- 
ing garbage  to  person  ipeciaU;  appointed,  and  prohibiting  others  from 
engaging  in  eame  buaineei;  State  v.  Shattuck,  96  Minn.  49,  104  N.  W, 
720,  upholding  Iaws  1903,  p.  606,  {  45,  prohibiting  sale  of  ruSed  grouse; 
City  of  Butte  T.  Poltrovieh,  30  Mont.  23,  104  Am.  St.  Bep.  698,  75  Pac. 
522,  upholding  ordinance  regulating  houri  of  operation  of  pawnahope, 
loan  officea,  and  lecond'hand  itorea  onl^;  Johnaon  v.  Spartan  Milla,  68 
B.  C.  SSe,  47  S.  E.  70E,  upholding  Code  1902,  it  2712,  2720,  making  It 
tmlawfnl  to  par  wages  in  evidence!  of  indebtedness  redeemable  in  other 
than  lawful  monej  and  exempting  agricultural  contracts;  diaaenting 
opinion  in  Loebner  v.  New  York,  19S  U.  8.  65,  49  L.  945,  25  Sup.  Ct 
6S9,  majoritj  holding  void  New  York  act  1897,  regnlsting  hoars  of 
labor  in  bakeries. 

S7I.  3  (Z,  952).    Federal  question — Conformity  to  federal  eonstitu- 

Approved  in  dieaenting  opinion  In  Ex  parte  Bojce,  27  Ner.  366,  76 
Pae.  16,  66  Ii.  B.  A,  47,  majori^  upholding  act  of  1903,  regulating 
hoDis  of  labor  in  mines  and  smelten. 

113  n.  8.  40-50,  28  L.  8S5,  DAVIDBON  t.  TON  LINOIN. 

S7I.  S  (X,  953).    Breach  of  charter-party — Bapudiatlon. 

Approved  in  Mutual  etc.  Life  Assn.  v.  Austin,  142  Fed.  401,  eoa- 
•truing  uncontestable  clause  in  ineurance  policy;  Boes-Meehan  Foundry  . 
Co.  T.  Boyer  Wheel  Co.,  113  Tenn.  376,  83  8.  W.  168,  68  L.  B.  A.  829, 
contract  by  which  plaintiff  agrees  to  make  and  deliver  to  defendant  for 
three  years  all  eastings  required  by  it,  each  delivery  payable  witlun 
aixty  days,  may  be  terminated  on  failure  to  make  payment;  The  Gordon 
Campbell,  141  Fed.  436,  arguendo. 

113  V.  8.  69-73,  28  L.  901,  H0LLI8TEE  t.  BENEDICT  ETC.  MFQ. 
CO. 

SyL  1  (Z,  95S).    Patentee's  rights  exelnaive  of  goveroment. 

Approved  in  dissenting  opinion  in  International  Postal  Supply  Co.  ▼. 
Bmee,  194  U.  S.  60B,  48  L.  1138,  24  Sup.  Ct  820,  majority  holding  in- 
at^ty  to  make  United  States  party,  defeats  right  of  patentee  for 
atsmp-caneeling  machine,  to  enjoin  use  by  postmaster  of  infringing  ma- 
etiines  ot  which  government  is  leasee . 

ByL  S   (X,  954).    Patentable  invenUon— Mechanical  skill. 

Approved  in  New  York  etc  Belting  Co.  v.  Sierer,  149  Feit.  770, 
A  Watts  patent  No.  527,961,  foi  tils  floor,  is  void  in  view  of 
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prior  act ;  Sloaa  Filter  Co.  t.  Portland  Oold  Min.  Co.,  13B  F«d.  SB,  boldiae 
void  BloBn  patent  No.  087,874,  for  barrel  filt«r  for  filtratioii  of  predou 
metal  lolutiona;  WiIm  t.  Boah  Temple  of  Muric  Co.,  134  Fed.  3ftl,  67 
C.  C.  A.  371,  bolding  void  WUm  4  BniDbsm  patent  No.  531,711,  tm 
improved  flooring. 

113  V.  B.  73B1,  28  L.  927,  HESS  t.  BEYNOLDS. 

Sj-L  1  (Z,  956).    Bemonl— Snit  apuiiat  adminiBtratoi— Chima, 

Approved  in  Poarier  t.  MeEenrie,  147  Fed.  289,  upholding  federal 
jurisdietion  of  suit  b^  divene  dtizena  to  determine  ihare*  in  estate  of 
decedent,  where  propert;r  '■''^  partly  bjr  federal  receiver,  a^d  pttrtlj  bj 
decedent '■  surviving  partner;  Barber  Aapbalt  Pav.  Co.  v.  Uonia,  132 
Fed.  949,  67  L.  B.  A.  761,  66  C.  C.  A.  55,  Dulutb  charter  regolaUng 
appeals  from  allonanee  er  rejection  ot  elaima  and  prohibiting  pajmenta 
pending  appeal,  doea  not  affect  federal  court '■  power  to  enforce  jndg- 
menta  on  lueh  daima. 

Bjh   S    (X,  SS7).     Bemoval— Tima  to  applj. 

Approved  in  Carpenter  *.  New  Tork  etc.  B.  B.  Co.,  184  Uan.  101, 
68  N.  E.  29,  hearing  before  auditor  doea  not  conititnte  trial  lo  aa  to 
preclude  plaintiff  from  being  entitled  to  nonanit  after  hearing,  bnt 
before  filing  of  auditor 'a  report 

(Z,  956.)  HiseellansauB.  Cited  in  Cheahire  Prov.  Inat.  ▼.  Anglo- 
American  Land  etc.  Co.,  132  Fed.  S60,  06  C.  C.  A.  122,  court  naj 
render  judgment  against  corporation  in  hands  of  receiver  to  determin* 
queation  of  debt  or  no  debt 

113  U.  S.  81-84,  28  L.  938,  P0LLEY8  w.  BLACK  BIVEB  IMPBOTE- 
MENT  CO. 

87L  S  (X,  9SS).    When  time  for  writ  of  error  nma. 

Approved  in  In  re  UcCall,  14S  Fed.  901,  time  limit  Ear  review  of 
orders  confirming  b&nkmpt's  composition,  hj  appeal,  mm  from  entr7 
of  confirmation  order  on  records. 

113  U.  a  89-96,  28  L.  934,  OBIFFITH  T.  OODET. 

8j\.  I  (X,  959).    Conclusivenees  of  settlement  of  exenttor's  account. 

Approved  in  Froebrieh  t.  Lane,  45  Or.  21,  106  Am.  St.  Bep.  634,  76 
Pac.  352,  eqoitjr  court  may  set  aside  county  court's  decree  aettling  ad- 
ministrator'a  final  aeconnt  proeored  bj  fraud,  though  B.  A  C.  Comp., 
)  911,  gives  eoun^  court  ezelusive  jurisdiction  to  aettle  such  aeeounta; 
Thomas  t.  Hawpe,  35  Tex.  Civ.  315,  80  8.  W.  131,  wheA  administrator 
filed  account  showing  balance  applicable  to  unpaid  claims,  but  did  not 
give  debia  of  estate,  nor  names  of  creditors,  or  ask  for  discbarge,  and 
court  settled  it  in  form  for  annual  exhibit  it  is  not  final  account. 

B7L  2  (X,  960).    Equitj^-Omiarion  from  administrator's  aeeonat 

Approved  In  Tucker  v.  Stewart,  121  Iowa,  717,  97  N.  W.  14B,  npbold- 
tag  suit  to  set  aaida  order  finally  discharging  administrator  for  emm 
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in  Mttlemant  bittngbt  within  fl*e  yean  kftei  diMoveij  of  enon.    8m 
100  Am.  8t  Bep.  612,  note. 

113  U.  a.  97-104,  2S  L.  90S,  BOWELL  r.  UNDSAY. 

87I.  i  (X,  961).    Pfttents— EquivalenU. 

Approved  in  American  Can  Co.  v.  Hickmott  Asp&n{p]i  et«.  Co.,  187 
Fed.  8S,  upholding  muhine  of  Eldridge  patent  No.  712,(198,  for  eas- 
body  forming  machine;  ClereUnd  Fonndrr  Co.  t.  Detroit  etc.  Stove  Co., 
131  Fed.  7S1,  holding  Toid  Jearrei  patent  No.  476,401,  for  oU-bumer. 

S7I.  6  (X,  061),    Infringement  of  part  of  combination. 

Approved  in  Bollock  etc.  Mfg.  Co.  t.  WeatinghoDM  etc.  Mfg.  Co.,  1S9 
Fed.  109,  63  C.  C  A.  607,  following  rule;  Dodge  Coal  Gtorage 
Co.  T.  New  York  ate.  B.  B.  Co.,  139  Fed.  981,  holding  vcad  Fie«  *  Beaa- 
moDt  patents  No*.  S6S,960  and  688,111,  for  improTements  in  coal- 
atorage  apparatoa;  Avei^  t.  Case  Plow  Works,  139  Fed.  880,  eon- 
stming  Aveiy  patent  No.  690,771,  for  double  mold-board  plow. 

113  U.  6. 104-116,  28  L.  930,  FINDLAT  t.  McALLISTEB. 
87L  1  (X,  961).    Coaspiiacy  to  defeat  tax  to  paj  judgment 
ZMstingnisbed  in  Bitier  ▼.  Washburn,  121  lows,  468,  96  N.  W.  981, 
denying  judgment  creditor's  action  for  conspiracy  where  be  levied  on 
rwlty  and  gamisheed  purchaser  and  garnishee  secured  discharge  with- 
out notiea  after  sale. 

iia  n.  s.  116-127,  28  L.  91s,  centbal  bailboad  etc  CO  V. 

PETTU8. 

8;L  2  (X,  962).    Attorney's  lee*  for  recovering  fnnd. 

Approved  in  Harrigan  v.  Oilchriat,  121  WU.  391,  99  N.  W.  991,  follow- 
ing rule;  HcConrt  *.  8ingers-Bigger,  145  Fed,  114,  stockboldei  who  by 
suit  on  behalf  of  corporation  reeoveia  fund  wrongfully  diverted  by 
officers  is  entitled  to  reimbursement  therefrom  for  attorney's  fees,  but 
defending  stockholders  are  not;  Cuyler  v.  Atlantic  etc  B.  Co.,  132  Fed. 
672,  federal  equity  court  has  diseretioD  to  allow  counsel  fees  to  joint 
owner  of  property  who  has  sued  for  its  protection  and  it  has  been 
brought  within  control  of  eonrt;  lAmar  *.  Hall,  129  Fed.  83,  63  C. 
C.  A.  621,  where,  after  appointment  of  receiver  in  suits  by  lien  ereditois 
against  corporation,  attorneys  for  minority  stockholders  filed  bill  alleg- 
ing former  suits  brought  in  bad  faith  and  co-receiver  appointed,  and  on 
trial  bad  faith  not  shown  and  sale  set  aside  for  inadequacy  of  price, 
and  increased  price  obtained  on  resale,  attorneys  not  entitled  to  feea 
out  of  proceeds;  Bartholomew  t.  Union  Trust  Co.  (Myers  v.  Mut.  Life 
Ins.  Co.),  36  Ind.  App.  329,  7S  N.  £.  31,  services  rendered  by  attorney 
for  intervener  in  receivership,  who  asked  that  bond  and  mortgage  given 
by  him  to  insolvent  be  found  paid  and  ordered  canceled,  are  not  pay- 
able out  of  receivership  fund;  Kimble  v.  Board  of  Commrs.,  32  Ind. 
App.  389,  66  N.  E.  1027,  where  defendant,  who  secured  judgments 
against  coun^  officers   for   misappropriated  coun^   funds,  and  paid 
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over  BmoDDte  reeorered  lesi  ezpensM  of  suits  and  attorneTS,  is  entitled 
to  such  iteins;  CoSman  t.  Oatea,  110  Mo.  App.  488,  S5  8.  W.  6fi0,  whore 
one  holding  interest  io  lands  in  fee  and  remainder  as  trustee  expended 
monej  in  defease  of  ejectmeDt  suit,  he  conld  look  to  tmst  property  for 
proportionate  Teimbtirseinent ;  Carpenter  t.  United  States  Fidelitf  ete. 
Co.,  123  Wis.  215,  101  N.  W.  407,  eoont;  court  ma;  determine  amonnt 
due  administrator  for  legal  serrices,  and  on  application  of  attornoTS 
aftsT  administiator  has  become  defaulter  decree  amount  thereof  lies 
on  estate's  assets  in  favor  of  attomoTs;  Butler  t.  ConweU,  14  Wja. 
173,  8Z  Pac.  B52,  where  attomej  for  creditors  of  insolvent  eoUected 
and  paid  to  receiver  fund  for  benefit  of  all  creditors,  attorney's  claim 
OS  fund  Is  valid  wbetber  preeented  for  allowance  hj  emplojing  ereditoia 
or  bj  attorney  himself. 

313  IT.  a  136-142,  28  L.  954.  ACKLBT  SCHOOL  DIST.  t.  HAJX. 

Sjl  2  (X,  064).     Negotiability  of  muuicipal  bond. 

Approved  in  National  Salt  Co.  v.  Ingraham,  143  Fed.  807,  corpora- 
tions' eertifleates  of  indebtedness  not  rendered  non-negotiable  bj  pro- 
vision that  maker  may  pay  principal  before  tnahirity. 

SyL  4  (Z,  964).    Statutes  embracing  one  subject — litis. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  452,  50  L.  823,  26  Sap.  Ct. 
427,  upholding  statutes  constituting  ebarters  of  Chicago  street  railway 
companies. 

113  U.  3.  14B-152,  28  L.  962,  BICKNEIi  T.  OOMSTOCK. 

Syl.  1  (X,  965).    I*nd  patent— Officer 's  mutilation  of  record. 

Approved  in  United  States  v.  Laam,  149  Fed.  685,  land  patent  duly 
issued  on  decision  of  proper  officers  and  recorded  in  proper  land  depart- 
ment book  passes  title  without  delivery;  Sage  v.  Budnick,  91  Minn.  334, 
100  N.  W.  108,  after  passing  of  title  to  land  grant  by  definite  location 
of  road,  pendency  of  adverse  claim  before  Interior  Department  did  not 
suspend   running  of  limitatioDB  in   favor  of   adverse   claim. 

Syl.  3  {X,  965).    Adverse  possession  gives  perfect  title. 

Approved  in  Linton  v.  Heye,  69  Neb.  455,  111  Am.  St.  Bep.  SS9, 
95  N.  W.  1041,  statute  of  limitations  respecting  actions  for  recovery 
of  realty  does  not  deprive  owner  of  property  without  due  process; 
Wilson  V.  Braden,  60  W.  Ta.  376,  107  Am.  St.  Bep.  930.  49  8.  E.  411, 
determining  question  of  sufficieney  of  adverse  possession. 

113  U.  S.  157-179,  28  L.  9S9,  CONSOLIDATED  SAFETY  VALTE  Oa 
V.  CROSBY  STEAM  QAUQE  ETC.  CO. 

SyL  4   (X,  967).     Patents — Mere  mechanical  skill. 

Approved  in  Brown  Bag  Filling  Mach.  Co.  v.  Drohen,  140  Fed.  101, 
npholding  Cummings  patent  No.  573,171,  for  n      '  ' 
bags. 
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S7I.  7  (X,  968).     Patent  infringemeiit— Spedfle  diflerencei. 

Approved  in  Eisa  t.  Barth  Mfg.  Co.,  136  Fed.  854,  09  C.  C.  A.  528, 
Bin  patent  No.  356,963,  for  electric  circuit  ebaing  apparatua,  infringed 
bj  apparatus  of  Dillon  patent  No.  676,426. 

S;l.  9  (Z,  968).    Patentable  noreltf— EsteneiTe  use. 

Approved  in  Bobisj  et«.  Belt  Co.  v.  American  etc.  Maeh.  Co.,  14S 
Fed.  926,  upholding  Bobins  patent  No.  571,604,  for  belt  convsror. 

DistiuguiBhed  in .  iiajo  Knitting  etc.  Co.  v.  E.  Jenckes  Ufg.  Co., 
133  Fed.  S41,  66  C.  C.  A.  503,  holding  void  Majo  patent  No.  461,367, 
«lsi]n  11,  for  circular  knitting  machine. 

S7L  10  (X,  969).    Patent  for  safetjr  valve. 

Approved  'in  Albright  y.  Langfeld,  131  Fed.  475,  upholding  Albright 
patent  No.  439,086,  for  coin  purse. 

113  U.  a.  179-199,  28  L.  908,  BBYAN  v.  EENNETT. 

S;L  1  (X,  969).     Property  inclndea  inchoate  title*. 

Approved  in  Corkran  Oil  etc.  Co.  V.  Amaudet,  111  La.  677,  35  So. 
753,  following  rule. 

8yL  8  (X,  960).    Suit  againat  nonreaident  minor. 

Approved  in  Cohen  v,  Portland  Lodge  etc  Elks,  144  Fed.  276,  on 
«ervic«  by  publication  on  nonreaident  defendant  under  B.  £.C.  Comp. 
Or.,  f}  96,  57,  minori^  of  defendant  immaterial. 

Byl  4  (X,  969).    Judgnient»— Collateral  attack. 

Approved  in  Klttel  v.  Tnuteee  ate.  Improvement  Fund,  139  Fed.  955, 
-where  trustees  of  Florida  improvement  fund,  joined  as  defendants  in 
foreclosure  of  lands  covering  certificate  from  them  alleged  in  answer 
intention  to  comply  with  eertlfleate  they  are  eatopped  from  denying 
Authority  to  make  certificate. 

113  U.  S.  199-202,  28  L.  948,  NOBTHEEN  LIBEETT  MAEKET  CO. 
T.  KELLY. 

ByL  1  (X,  970).    Compromise  note  for  lesser  sum. 

Approved  in  Tollman  v.  Quincy,  129  Fed.  975,  where  defendant 't  note 
transferred  to  plaintiff  before  maturity  in  settlement  of  pending  suit, 
plaintiff's  counsel  being  told  it  was  given  by  maker  to  payee  in  settle- 
ment of  account.  It  is  no  defense  that  it  waa  accommodation  paper. 

113  n.  8.  £05-212,  28  L.  959,  CABDWELL  v.  AKEHICAN-BEIDOE 
CO. 

8yl.  1  (X,  970).    Navigable  waters — Admission  of  state. 

Approved  in  Manigault  v.  Springs,  199  U.  8.  479,  SO  L.  278,  20 
Sup.  Ct.  127,  state  constitution  providing  that  navigable  waters  shall 
-forever  remain  public  highways  does  not  prevent  legislature  from  author- 
ising ;1am'  across  stream  to  subserve  drainage  of  lowlands. 
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BjL  2  (X,  971).    Stftto's  poner  tner  navigable  wstoM. 

Approved  in  United  States  v.  tJnion  Bridge  Co.,  143  Fed,  S92,  eom- 
paaj  building  bridge  over  navigable  Htraam  under  itate  charter,  provid- 
ing it  flball  not  obstniet  navigation,  may  be  compelled  b;-  United  State* 
to  K>  alter  it  aa  not  to  obstruct  navigation;  Kanaaa  Ci^  etc  B.  H. 
Co.  V.  Wlygnl,  82  Misa.  231,  33  So.  967,  «1  L.  E.  A.  678,  railroad  which 
haa  constructed  bridge  over  navigable  interstate  river  under  itate  grant 
may  make  necessary  repairs;  Seibert  v.  Missouri  I^e.  By.  Co.,  188  Mo. 
672,  87  B.  W.  900,  TO  L.  B.  A.  72,  refusing  to  interfere  with  decision 
of  city  authorities  locating  machinery  for  operating  eafe^-gates  at 
railroad  croaaing  where  thirty-nine  feet  of  nnobatnict«d  apace  in  high- 
way left 

113  V.  8.  216-218,  28  L.  988,  CHBONG  AH  MOT  t.  UNITED  STATES. 

SyL  1  (X,  872).    Moot  qneations  not  decided. 

Distinguished  in  Mackenzie  v.  Barrett,  141  Fed.  965,  allowing  habeas 
corpus  where  petitioner  under  aneat  but  out  on  bail. 

113.  U.  B.  218-222,  28  L.  980,  PMCB  t.  PENNSYLVANIA  K.  E.  CO. 
Cited  in  Tarringtoo  v.  Delaware  etc  Co., 

113  U.  S.  222-227,  28  L.  981,  DAKOTA  CO.  t.  GLIDDEN. 

SyL  2   (X,  973).     Appeal — Evidence  dehon  record. 

Approved  in  Bidge  v.  Manker,  132  Fed.  601,  67  C  C.  A.  S90,  deter- 
mining eonelusivenesB  of  state  decree  against  receivers  appointed  by 
court  of  another  county;  Bamea  v.  Lynch,  9  Okl.  22,  59  Pac  999, 
applying  rule  where  proceedings  after  judgment,  for  appointment  of 
referee  and  taking  accounting  presented  in  support  of  motion  ta  dismiss 
appeal,  by  attested  copies  of  record  and  bj  affidavit. 

113  U.  8.  227-242,  2i  L.  966,  ANDEB80N  COUNTT  COUMBS.  t. 
BEAL. 

Syl.  1  (X,  B73).    Municipal  bonds— BecitaL 

Approved  in  Piatt  v.  Hitchcock  Co.,  13B  Fed.  933,  applying  rule  wlier» 
eounty  commissiDners,  authorized  to  iaaue  bonds  not  exceeding  ten  per 
cent  of  last  preceding  asaeesment,  recited  bonds  issued  pursuant  to 
specified  statntea  and  bonds  issued  after  last  assessment  but  board  bad 
power  until  few  days  later  to  alter  assessment. 

Syl.  4  (X,  974),    Direction  of  verdict 

Approved  in  McOuire  v.  Blount,  1B9  U.  S.  148,  50  L.  ISO,  26  8ap, 
Ct.  1,  upholding  direction  of  verdict  in  ejectment;  Ouild  t.  Pringle, 
145  Fed.  314,  upbolding  refusal  to  direct  verdict  in  action  against  city 
contractor  for  death  of  pedestrian  by  falling  into  excavation  where  evi- 
dence conflicted;  International  Text  Book  Co.  v.  Heartt,  136  Fed.  133, 
69  C.  C.  A.  127,  applying  principle  in  action  against  corporation  for 
slanderous  worda  of  agent;  Qnnn  v.  Union  B.  B.  Co.,  27  B.  L  327,  62 
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AtL  121,  Tipholding  Gen.  Lawa  1S9S,  e.  251,  1  11,  antborizing  Bapremo 
conrt  to  direct  judgment  without  further  trial  by  jury;  Woolf  t,  Wuh- 
IngtoQ  etc.  Nbv.  Co.,  37  Wasb.  503,  79  Pac.  9S9,  it  cannot  be  presumed 
that  one  killed  at  railway  crossing  was  in  exerciae  of  dne  cars  wbere 
attendant  facta  show  such  was  not  case. 

118  IT.  a  243-249,  E8  L.  ^87,  HABVET  t.  UNITED  STATEa 
ByL  S  (X.  975).    Interesl  on  claim  against  government. 
Approved  in  WatU  t.  United  States,  129  Fed.  22fi,  admiralty  court 

in   suit   against   goremment   for   damages    for   loss   of   British    Teasel 

tbroQgh  eollisiDD  with  naval  tossoI  cannot  allow  interest  where  statute  !■ 

■ilent. 

118  U.  a  249-257,  28  L.  949,  CENTRAL  R.  B.  CO.  t.  MILLS. 

ByL  1  (Z,  976).    Bemoral — Direrss  citizenship  of  one  defendant. 

Approved  in  Qroel  v.  United  Elec.  Co.,  132  Fed.  258,  269,  262,  8«S, 
in  niit  by  stiickholdeT  on  right  of  action  in  corporation,  corporation  if 
aligned  with  wUebevet  party  ita  intereati  appear  to  be  for  purposM  of 
federal  jurisdiction. 

113  V.  6.  310-315,  28  I..  99S,  THORNLET  T.  UNITED  STATEa 
SyL  B  (X,  980),    Statutory  construction  where  meaning  plain. 
Approved  in  Pittsburgh  etc  By.  Co.  v.  Naylor,  73  Ohio  St.   120,  76 

N.  E.  506,  3  L.  B.  A.   (N.  S.)   473,  when  next  of  kin  of  one  kiUed 

by  wrongful  act  are  alien  nonreeidenta,  administrator  may  sue  for  their 

bmefit 

113  U.  a  816-321,  28  L.  989,  BAYLIS  t.  TBATELEBS'  INS,  Ca 

Syl.  1  (X,  981).    Direction  of  verdict. 

Approved  in  Qunn  v.  Union  etc  B.  B.  Co.,  27  B.  I.  327,  62  AU.  121, 
upholding  Qen.  Laws  1896,  &  256,  |  11,  authorizing  supreme  court  to 
direct  judgment  without  further  trial  by  jury. 

lia  U.  a  822-327,  28  L.  1003,  MJEUMATIC  GAS  CO.  t.  BEBBY. 

SyL  1  (X,  081).    Batiflcation  of  director's  act  by  corporation. 

Approved  in  Keaaler  t.  Ensley,  141  Fed.  134,  where  property  of  cor- 
poration eonveyed  to  trustees  t«  sell  and  pay  debts  and  company  ac- 
cepted reconveyance  of  remainder  after  debta  paid,  corporation  cannot 
dnj  authority  of  trustees;  Kessler  t.  Ensley  Co.,  120  Fed.  402,  411, 
determining  right  of  minority  stockholders  tA  sue  to  >et  aside  aaJa  of 
corporation's  land  wheiebj  it  was  defrauded. 

113  n.  S.  S2S-331,  28  L.  1005,  £X  PABTE  BIOELOW. 

ByL  S  (Z,  082).    Habeas  corpus— Judgment  aa  nullity. 

Approved  in  Valentina  v.  Hercer,  201  U.  8.  138,  50  L.  805,  26  Sup. 
Ct.  368,  denying  habeas  corpus  to  release  one  convicted  of  murder  in 
first  degree  in  state  court  on  ground  that  court  lost  jurisdiction  by 
instruction  that  only  question  was  degree  of  murder;  Felts  v.  llurpbj, 
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201  V.  S.  129,  SO  L.  ess,  26  Sup.  Ct.  306,  denTiDg  httbeu  eorpoB  wbera 
one  eonrieted  of  murder  in  atste  court  Bod  court  did  not  h&ve  tMUmonj' 
read  to  EiecuBed,  who  was  aeaxlj  totally  deaf. 

113  V.  8.  339,  340,  28  U  978,  SANTA  ANNA  v.  FHANK 
SjL  I  (X,  983).  Appeal— Beview  of  general  findinga. 
Appixtved  in  Streetof  t.  Banitaiy  Diit.  of  Chicago,  133  F«d.  126,  flO 

C.  C.  A.  190,  foUowing  role. 

113  IT.  S.  340-407,  28  L.  1015,  McABTHUB  ».  SCOTT. 

SyL  2   (X,  984).     Wills— Testing  of  estates. 

Approved  in  Bhod«  Idsnd  HoBpital  Trust  Co.  t.  Noyes,  26  B.  I.  335, 
S8  Atl.  1001,  foUowing  mle;  Brigham  t.  Peter  Bent  Brigham  Hospital, 
134  Fed.  G23,  67  C.  C.  A.  393,  whera  will  directed  residue  to  be  invested 
bj  ezecuton  for  twenty-flve  years  and  pay  legsicieB  from  income  and 
balance  of  income  to  be  added  to  principal  and  form  corporation  to 
transfer  property  to  it  for  care  of  sick,  gift  vested  on  testator's  death; 
Taylor  v.  Stephens,  165  Ind.  203,  74  N.  E.  981,  wiU  giving  wife  use  of 
property  for  life  and  at  her  death  proper^  to  go  to  children,  givea 
children  Tested  remainder;  Bosworth  t.  Btockbridge,  189  Mass.  267, 
75  N.  E.  713,  devise  to  executors  to  pay  income  to  three  persons  and 
on  death  of  one  to  be  put  at  interest  until  all  dead  and  then  whole  fund 
to  go  to  others,  gave  latter  vested  estate. 

6yl.  4  (Z,  984).    Bemainden — Devise  in  trust. 

Approved  in  Anderson  t.  Meaainger,  146  Fed.  940,  where  will  de- 
clared if  either  son  died  without  descendants,  survivor  took  his  estate, 
and  if  latter  died  without  descendants  all  should  go  to  testator's  brothers 
and  sisters,  sons  acquired  life  estate  with  remainder  to  nirvivoT  in  ^«e 
one  died  without  issue;  Land  Title  ete.  Co.  v.  MeCoach,  129  Fed.  005, 
64  C.  C.  A.  333,  where  bequest  of  residue  was  in  trust,  income  to  be 
paid  to  widow  for  life,  remainder  to  children  living  at  her  death  and 
issue  of  deceased  children,  remainder  was  not  vested  and  bequests  not 
subject  to  legacy  tax  under  War  Bevenne  Act,  f  29;  Aretier  v.  Jacob*, 
125  Iowa,  479,  481,  101  N.  W.  199,  where  will  devised  quarter  of  estate 
to  daughter  for  life,  remainder  to  her  children,  but  if  she  left  no  childrett 
then  to  testator's  eon,  children  in  being  tooii  vested  remainder, 

Syl.  7  (X,  985).     Equity — Who  necessary  parties. 

Approved  in  Spaulding  v.  Evenson,  149  Fed.  917,  where  voluntarj 
asBoeiation  with  many  members  is  represented  by  committee,  suit  is 
maintainable  against  members  of  committee  in  representative  eapaci^; 
In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  where  creditors  of  insolvent, 
prior  to  bankruptcy,  assigned  claims  to  committee  to  buy  property  and 
sell  same  for  interest  of  assignors,  beneficial  interest  of  anignora  in 
net  proceeds  of  claims  not  provable  in  bankruptcy;  Lynch  v.  United 
SUtes,  13  OU.  158,  73  Pac.  1101,  where  patent  issued  to  homesteads 
tor  townsite  and  land  platted  and  lots  sold  to  diverse  persons,  govern- 
ment cannot  cancel  patent  though  it  was  procured  by  fraud;  Cresap  v. 
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Cresap,  54  W.  Va.  5(K),  46  S.  "E.  S86,  executrix  cl&iming  tm  deriwo  kad 
Also  that  propeitj  u  individual  propertj  inaj  Mt  op  individual  claim 
in  bUl  ta  eonatrue  will  and  aettle  estate. 

Bfl.  11  (X,  98Q).  BemaindemiGa — JudgnenC  settinff  aaide  wilL 
Approved  in  Anderaon  t.  MesaingGT,  146  Fed.  949,  where  will  left 
«fltate  in  remainder  after  death  of  surviving  son  to  lineal  deacendanta, 
life  teaanti  eould  not  prejudice  remainderman  by  declaration  of  treat 
of  property;  MediU  t.  Snyder,  71  Kan.  5B4,  81  Pac.  218,  time  limited 
by  itatute  of  wills  for  bringing  action  in  district  eonrt  to  contest  will 
not  be  exteoded  by  Code  Civ.  Froc.,  {  23,  relating  to  revival  of  actions; 
Dovney  t.  Beib,  185  N.  ¥.  433,  4S4,  78  N.  E.  67,  68,  whera  father 
conveyed  preRiiaei  to  daughter  for  Ufa,  remaindar  to  her  children,  and 
if  she  died  without  iaauo  to  his  sons,  and  sous  conveyed  fee  to  daughter 
while  ehildleas,  children  of  sona  not  eonclnded  by  decree  against  sons 
reforming  deed. 

(X,  9S4.)  UiseellBneons.  Cited  in  Anderaon  t.  Uesainger,  146  Fed., 
948,  distinguishing  between  trust  of  executor  as  such  is  where  executor 
is  named  as  truatea  in  wilL 

113  U.  a  418-423,  S8  L.  1013,  UNITED  STATES  T.  JOEDAN. 

SyL  1  (X,  987).    Befnnding  revenne  taxes. 

Approved  in  Thatcher  v.  United  States,  149  Fed.  903,  faUure  to 
present  claim  for  refunding  of  legacy  taxes  illegally  collected  within 
time  limited  by  Bev.  St.,  f  32S8,  doea  not  bar  action  thereon. 

113  V.  8,  449-452,  28  L.  1043,  MOEGAN  t.  HAMLET. 

Syl.  1  (X,  988).    Limitation — Claims  against  estate. 

Approved  in  Boyle  v.  Boyle,  126  Iowa,  168,  101  N.  W.  748,  Code, 
i  3349,  limiting  time  for  presentation  of  claims  against  estate,  applies 
to  infanta;  Barry  v.  Mlnahan,  127  Wis.  578,  107  N.  W.  491,  construing 
Bev.  St.,  I  3844,  bars  claims  against  estates  not  presented  in  time  re- 

(X,  988.)  Miscellaneoni.  Cited  in  Schurmeier  v.  Conneetient  etc 
Ins.  Co.,  137  Fed.  4S,  69.C.  C.  A.  22,  federal  courts  follow  state  d» 

lis  U.  8.  452-484,  28  L.  1038,  CHASE  v.  CUKTIS. 

Syl.  1   (X,  989),    Corporations — Beporte  of  debts — Penal  statntea. 

Distinguished  in  Starkweather  t.  Brown,  25  B.  I.  148,  55  AtL  203, 
stockholders  of  manufacturing  corporation  having  no  factory  in  state 
are  liable  under  stockholders'  liability  imposed  by  Pub.  St.,  e.  165, 
tor  failure  to  file  retuma  aa  required  by  |  11. 

Syl.  2  (X,  989).    Jvdgment  against  corporation  as  evidence. 

Approved  in  Andearied  t.  East  Coast  Mining  Co.,  68  N.  J.  Eq.  462, 
S9  Atl.  582,  in  action  against  directors  to  enforce  liability  accruing  to 
creditora   of   corporation   under   Laws   18QG,   p.   286,  judgment   not   ob 
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tneritB  >g&iiut  eorpoiation  obtained  in  another  jnriadietioa  b  not  eon* 
^tinsiTe  aa  to  dabt  aned  on. 


%L  1  (X,  QBO).    Conaolidation  of  eorporattona. 

Approved  in  Lake  Drummond  Canal  Co.  v.  Commonwealth,  103  Va. 
854,  49  S.  B.  611,  corporation  created  on  porefaase  at  foretloanre  of 
property  and  franehisea  of  another  eorporstion  e»DDOt  claim  tax 
immanitj  granted  to  old  corporation. 

DifltlnpUabed  in  Lee  t.  Atlantic  etc  B.  Co.,  150  Fed.  790,  eonatming 
agreement  between  corporation*  as  mergeT  and  not  couolidatioa. 


Syl.  3  (X,  992).    Dae  process — Priority  of  water  rente. 

Approved  in  Arnold  t.  EnoxriUe,  115  TeuD.  210,  M  8.  W.  412. 
upholding  Acts  1905,  p.  5S5,  aathorucing  Ist;  of  special  assessmenta 
for  municipal  improrements  on  abutting  propeitj  benefited  thereby; 
City  of  Orafton  t.  Holt,  58  W.  Ya.  188,  5E  8.  E.  23,  water  rates 
exacted  by  public  corporation  from  actnal  consumers  ars  not  t&xes. 

SyL  4  (Z,  993).    Friority  of  water  rent  liens. 

Approved  in  City  of  East  Grand  Forks  v.  Lack,  97  Uion.  375, 
370,  107  N.  W.  394,  395,  upholding  Lawa  1895,  p.  113,  §§  291,  393, 
making  owner  of  premises  liable  for  water  and  light  famished  by 
city  to  tenant;  Biehmond  t.  Williams,  102  Va.  743,  47  S.  E.  847, 
creditors  secured  by  deed  of  trust  are  not  owneia  of  land  within 
Act  1892,  providing  for  notice  to  owners  of  assessment  for  improve- 

113  U.  8.  516-527,  28  L.  1098,  DNION  PAC.  BY.  CO.  v.  CHEYENNE. 

6yl.  2  (X,  994).    Enjoining  collection  of  illegal  tax. 

Approved  in  Fargo  v.  Hart,  193  U.  8.  503,  48  L.  767,  24  Sap.  Ct. 
498,  upholding  injunction  against  astesement  for  taxation  of  prop- 
erty of  nonresident  express  company  on  mileage  basis;  Illinois  Life 
Ins.  Co.  V.  Newman,  141  Fed.  451,  refusing  to  enjoin  collection  <if 
tax  levied  under  state  statute  on  ground  of  UlegsJity  of  statute 
aione. 
113  U.  8.  527-537,  28  L.  1113,  EBHABDT  v.  BOAEO. 

Syl.  1  (X,  995).    Mining  notfce—Coune  of  vein. 

Approved  in  Last  Chance  Uia.  Co.  v.  Bunker  HiU  etc.  Co.,  ISI 
Fed.  690,  66  C.  C.  A.  299,  where  end  lines  of  lode  cross  surface  out- 
croppiugs,  they  determine  extra  lateral  right  of  claim  without  regard 
to  angle  at  whirb  they  ctobb  general  course  of  vein;  Loeser  v.  Gardi- 
ner, 1  Alaska,  616,  where  by  miners'  cuBtoms  boundaries  are  maikad 
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by  onljr  one  center  stake  at  e&cfa  end,  boundariea  are  formed  tty  end 
linee  at  right  angles  to  center  line  drawn  from  one  center  stake  to 
otber,  and  by  side  lines  parallel  to  center,  and  far  enongh  therefrom 
to  embrace  twenty  acres;  Columbia  Min.  Co.  t.  Ducbess  Uin.  Co.,  13 
Wyo.  £55,  79  Pac.  387,  upholding  Rnfflciency  of  notice,  dated  and 
■igned,  that  undersigned  claims  by  right  of  discovery  ledge  or  de- 
posit, described  as  IGOO  feet  in  northwesterly  direction  from  notice 
and  300  feet  on  each  side  of  vein;  Bonanza  etc.  Min.  Co.  t.  Golden 
Head  Uin.  Co.,  2S  Utab,  16S,  SO  Pac  T3S,  upholding  aoffieieney  of 
notice  of  mining  location. 

Distinguished  in  dissenting  opinion  in  Bonania  etc.  Min.  Co.  v. 
Oolden  Head  Uin.  Co.,  29  Utah,  17S,  SO  Pac.  712,  majority  uphold- 
ing sufficiency  of  notice  of  mining  location. 

Syl.  2  (X,  995).     Mines — Discovery,  appropriation,  development. 

Approved  in  Creede  etc.  Milling  Co.  v.  TJinta  Tnnnel  etc.  Co.,  196 
TT.  S.  346,  49  L.  507,  25  Snp.  Ct.  E66,  Bev.  St.,  J  2320,  does  not  re- 
quire discovery  of  vein  or  lode  before  other  steps  taken  to  perfect 
location;  Bebrends  v.  Ooldateen,  1  Alaska,  525,  discovery  of  mineral 
within  boundary  of  naval  reservation  will  not  sustain  location,  which 
lies  partly  witUn  and  partly  without  Teservation;  Weed  v.  Snook, 
144  CaL  443,  77  Pac.  1025,  prior  locators  of  oil  lands  in  actual  pos- 
eession  engaged  in  erecting  machinery  for  purpose  of  drilling  are 
protected  against  clandestine  anbseqnent  entry  prior  to  actual  dis- 
covery of  oil;  dissenting  opinion  in  Lily  Min.  Co.  v.  Kellogg,  87 
UUh,  123,  74  Pac  522,  arguendo. 

Syl.  3  (X,  995).    Mines — Trespasser  acquires  no  rights. 

Cited  in  Tyee  Consol.  Min.  Co.  v.  Iiangstedt,  1  Alaska,  460,  argu- 

Distinguiahed  in  Lockhart  v.  Leeds,  195  U.  8.  437,  49  L.  269,  25 
Snp.  Ct.  76,  npholding  sufficiency  of  bill  to  restrain  mining  during 
pendency  of  suit,  here  defendants  acquired  title  by  relocation  made 
pursuant  to  fraudulent  conspiracy  with  complainant's  partner,  where- 
by partner  was  to  fail  to  perfect  locators. 

Syl.  4  (X,  995).    Mines — Protection  of  discoverer. 

Approved  in  Bulette  v.  Dodge,  2  Alaska,  432,  following  role;  Red- 
den T,  Harlan,  2  Alaska,  405,  where  plaintiif  staked  and  recorded 
placer  location  but  mads  no  discovery,  and  eleven  months  later  de- 
fendants located  same  ground  and  began  shaft,  latter  not  enjoined. 

SyL  S  (X,  996).    Miner*!  rules. 

Approved  in  Butte  City  Water  Co.  v.  Baker,  196  U.  S.  124,  127, 
49  L.  411,  412,  25  Sup.  Ct.  211,  upholding  Mont.  Code,  ;  3012,  pre- 
scribing requirements  of  declaratory  statement;  Mares  v.  Dillon,  30 
Mont.  132,  75  Pac.  965,  upholding  Pol.  Code,  S  3610,  providing  ad- 
ditional requirements  for  valid  location  of  mining  claims  to  those 
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nqnired  bjr  federal  law;  Wright  v.  Ijjom,  45  Or.  173,  77  Pse.  83, 
vphalding  B.  i  C.  Coinp.,  Jg  397S,  3S76,  relating  to  markiog  of  bound- 
Brie*  of  mining  claim.     See  104  Am.  St.  Bep.  688,  6S0,  notei. 

SyL  6  (X,  9(18).    Uine* — Neceisity  for  dUeoTery. 

Approved  Id  Bnlette  t.  Dodge,  2  Aluka,  429,  following  mie;  Creedft 
etc.  Milling  Co.  v.  Viuta  Tnnnel  etc  Co.,  196  V.  8.  349,  49  L.  509, 
25  Snp.  Ct.  266,  Bev.  St.,  §  2320,  does  not  require  dieeotery  of  vein 
or  lode  before  otber  steps  tRken  to  perfect  location;  Iiange  t,  Bobin- 
son,  148  Fed.  S02,  where  locator  of  plaeer  elaima  along  creek  wasbed 
OQt  few  pans  of  deposit  on  site  of  creek  and  found  color  sofficient 
to  justify  shaft,  there  was  sufficient  discovery;  Bcdden  *.  Harlan,  2 
Alaska,  406,  wfaers  plaintiff  recorded  placer  location  but  made  no  dia- 
corery,  and  eleven  months  later  defendant  recorded  same  ground  and 
began  shaft,  latter  not  eajoined. 

113  U.  S.  537-S39,  28  L.  1116,  BBEABDT  v.  BOABO. 

Syl.  1  (X,  S96}.     Injunction  irreparable  injury. 

Approved  in  Big  Six  Dbv.  Co.  t.  Mitchell,  138  Fed.  283,  E88,  up- 
holding bill  by  landlord  to  cancel  mining  lease  as  elcnd  on  title 
and  to  enjoin  lessee  from  mining  on  leased  premises  because  of 
breach  of  lease  in  operating  in  unworkmanlike  manner;  Field  v.  Tan- 
ner, 32  Colo.  290,  75  Pac.  920,  in  action  for  recovery  of  realty,  one 
tenant  in  common  may  recover  possession  of  entire  tract  as  against 
all  except  cotenant;  dissenting  opinion  in  Mountain  Copper  Co.  v. 
United  States,  142  Fed.  648,  majority  refusing  to  enjoin  lawful  busi- 
ness as  nuisance  where  injury  would  be  slight  and  grant  thereof 
would  be  oppressive. 

113  IT.  S.  550-565,  28  L.  993,  FU3SELL  v.  OBEOa. 

Syl.  1  (Z,  998).     Equitable  relief. 

Approved  in  Glenn  v.  West,  103  Va.  624,  49  S.  E.  672,  holder  of 
equitable  title  out  of  possession  cannot  sue  possessor  under  tu  title, 
between  whom  and  himself  no  priority  exists,  to  quiet  title;  dissent- 
ing opinion  in  Barnes  v.  Newton,  5  OkL  469,  460,  49  Pac.  1080,  1081, 
majority  holding  successful  contest  and  before  Land  Department 
may  enjoin  adversary  from  further  interfering  with  possession  and 
further  occupancy  of  premises. 

Syl.  5  (X,  9B9).    Ejectment  where  plaintiff  has  no  title. 

Approved  in  Fastern  Or.  Land  Co.  v.  Brosnan,  147  Fed.  810,  wher« 
public  lands  patented  under  general  land  laws  had  been  previously 
otherwise  appropriated  by  act  of  Congress,  land  is  recoverable  by 
time  owner  by  aetion  at  law  where  he  has  title  sufficient  to  support 
ejeetmenL 
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118  U.  S.  588-574,  28  L,  1078,  BBOWN  v.  UNITED  BTATEl 
Syl.  1  {X,  1000).  CoDtempDnneoui  itatatory  construction. 
Approved  in  Avery  v.  Pima  Co.,  7  Aril.  32,  flO  Pae.  703,  nndet 
Bev.  Bt.  Ariz.,  preaeAting  uJariei  o(  akeriff,  aberifl  cannot  collect 
cxtm  compenBation  for  earing  for  federal  pruonera  in  eoanty  jail; 
Pitts  V.  Logan  Connty,  S  OU.  740,  41  Pae.  S91,  clerks  of  territorial 
courts  must  account  to  United  States  Becretary  of  Treasury  for  all 
fees,  and  territorial  act  regulating  same  is  void;  Hann  v.  Mercer 
County  Court,  S8  W.  Va.  MO,  S2  8.  E.  779,  conatming  Code  1899,  e. 
114,  §  2,  relating  to  adjournments;  disssnting  opinion  in  Bates  etc. 
Co.  V.  Payne,  194  U.  8.  Ill,  48  L.  898,  24  Sup.  Ct.  595,  majority  up- 
holding refusal  of  Postmaster  General  to  admit  as  second-class  mat- 
ter monthly  musical  publication,  each  issue  of  which  treats  of  work 
of  single  musician  and  is  complete  in  itself. 

Distinguished  in  Sylvania  t.  Hilton,  123  Qa.  760,  107  Am.  St.  Bep. 
165,  51  8.  E.  746,  9  L.  B.  A.  (N.  S.)  483,  corrugated  iron  buUding 
with  window-frame  does  not  comply  with  fire  ordinance  requiring 
buildings  to  bo  made  of  incombustible  material,  though  ordinance 
repeatedly  violated  without  objection  by  authoritie*. 

113  U.  8.  574-58S,  £8  L.  10S4,  CHICAGO  LIFE  INS.  CO.  r.  NEEDLES. 

SyL  1  (X,  lODl).    State  decision  on  federal  question. 

Approved  in  Uathew  v.  Wabash  By.  Co.,  116  Uo.  App.  481,  81  B. 
W.  648,  jadgmeat  for  plaintiff  in  action  for  injuries  to  passenger 
on  Interstate  train  equipped  with  automatic  eoupleis  as  required  by 
interstate  eommeree  commission,  which  equipment  increased  hazard. 
Is  reviewable  by  United  States  supreme  court  on  error. 

113  U.  8.  694-609,  28  L.  1093,  AYEB8  v.  WATSON. 

Syl.  1   (X,  1003).     Bemoval— Time  to  petition. 

ApproTBd  In  O'Conor  ▼.  Texas,  202  U.  B.  507,  50  L.  1120,  £6  6np. 
Ct.  726,  alien  nonresident  cannot  remove  suit;  Kentucky  v.  Powers, 
139  Fed.  485,  under  Bev.  Bt.,  g  641,  criminal  prosecution  Is  remov- 
able when,  after  three  reversals  of  conviction,  defendant  discrim- 
inated in  selection  of  jury  and  nnder  state  law  ntlings  of  trial  court 
aa  to  juries  are  not  reviewable. 

Syl.  S  (X,  1003).    Bemoval— Waiver. 

Approved  in  Qroton  Bridge  ete.  Co.  v.  American  Bridge  Co.,  137 
Fed.  293,  297,  neither  general  appearance  of  defendant  nor  grant  of 
extension  of  time  to  plead  by  stipulation  waives  right  to  remove, 

SyL  S  (,X,  1005).    Bonndariee— Courses  and  distances. 
Cited   in  Davit  r.  Commonnealtti  Land  etc  Co.,   141  Fed.   781, 
mignendo. 
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Bj-L  8  (Z,  lOOB).    Patent  Infringement  qneation  of  fact 

Approved  in  Walker  ete.  Bin  Co.  t.  Uiller,  148  Fed.  252,  wbere  In 
infringement  mlt  patent  nstained,  whole  qnsntion  of  infringevent 
and  iti  extant  nuiy  be  eoniidered  bf  mnater;  Chiengo  Qnin  Door  Co.  - 
T.  Chieago  etc.  B.  Co.,  137  EVd.  lOS,  where  pending  infringement 
enit  defendant  begiu  naa  of  different  infringing  device,  qaeation  of 
•econd  infringement  mn7  be  brought  in  bj  aapplemental  bill. 

BjL  4  (X,  lOM).     Patent  Infringement— Contempt. 

Approved  in  Qanenl  Elee,  Co.  v,  MeLarea,  140  Fed.  S78,  and 
Brookfleld  V.  Noveltf  OIbm  Mfg.  Co.,  13E  Fad.  817,  both  fallowing 
rale;  Heinze  v.  Bntte  ete.  Uin.  Co.,  120  Fed.  881,  63  G.  C.  A.  388, 
no  judgment  of  contempt  ean  be  rendered  where  eirentt  jndgea  din- 
agree. 

.  BAB- 

S7L  1  (X,  lOOfl).    Railroad  land  gnuttn. 

Approved  in  Moon  v.  Salt  Lake  Co.,  27  ntab,  444,  7«  Pae.  US, 
eonetming  eongreasional  net  of  1870,  granting  right  of  wa^  through 
pnblie  land!  t«  Utah  Central  Bnitroad;  United  Statei  t.  Cboetaw  ate. 
B.  B.  Co.,  3  OU.  479,  41  Pae.  754,  nrguando. 

87I.  t  (Z,  1004).     Ballroad  land  granta — ^Indemidtf. 

Approved  in  Cbnrehill  v.  ChoeUw  B7.  Co.,  4  Okl.  470,  48  Pae. 
508,  homeiteader  inbaeqnent  to  tnilroad  grant  ie  snbjeet  to  rightn 
of  railroad  though  line  not  definitely  located  until  after  entry, 

V.  DtTN- 

Sjl.  8  (Z,  1007).     Bailroad  land  giant^Deflnite  location. 

Approved  in  United  Btatot  v.  Choctaw  ete.  B.  B.  Co.,  3  Okl.  489,  41 
Pac.  757,  following  rule;  Eastern  Or.  Ii.  Co.  V.  Brosnan,  147  Fed. 
818,  ap^Ting  rule  to  grant  to  etate  to  aid  conetmetion  of  military 

B7I.  3  (Z,  1008).  Bailroad  land  grant^Abandonment  of  home- 
dead. 

Approved  in  Southern  Pae.  B.  B.  Co.  ▼.  United  Statei,  200  U.  8. 
360,  SO  Ii.  5IS,  28  Bnp.  Ct.  S9S,  lack  of  final  order  of  conBrmation 
of  Mexican  giant  becauea  of  appeal  from  confirmation  decree  doea 
not  defeat  contention  that  landi  excluded  from  railroad  grant; 
United  Stntea  v.  Oregon  ate.  B.  Co.,  143  Fed.  770,  grant  of  1868,  to 
Central  Pacific  did  not  embrace  land  subject  to  homeatead  entry 
though  entry  lelinqniahed  prior  to   definite  location;   IfcUichaU   r. 
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Uurpb^,  12  Okl.  160,  70  Pae.  191,  one  lettling  on  tract  eovered  bf 
homestead  entrj  of  another  is  treBpaiaer, 

S7I.  4  (X,  1009).    Land  frant — Homestead,  when  attaches. 

Approved  In  Oregon  etc.  B.  Co.  v.  United  States,  148  Fed.  606, 
foUawing  rule;  McMiehael  v.  Murphy,  197  IT.  S.  311,  49  L.  769,  25 
Snp.  Ct.  460,  homeatead  eutrj  valid  on  face,  thongb  made  by  one 
disqualified  to  make  valid  entry,  prevents  initiation  of  homestead 
rights  bj  another  while  entry  remains  uncanceled  or  nnrelinqaished; 
United  States  v.  Chicago  etc.  B7.  Co.,  148  Fed.  890,  where,  at  time 
of  grant  to  Iowa  to  aid  railroad  and  at  time  of  definite  location, 
lists  of  lands  selected  as  swamp  were  on  file  with  Interior  Depart- 
ment but  were  subsequently  disapproved,  alleged  swamp  lands  not  ex- 
empt from  grant;  Citj  of  Quthrie  v.  Beamer,  3  Okl.  665,  41  Pae. 
651,  one  claiming  pablic  lands  as  townsite  settler  acquires  no  vested 
rights  as  against  United  States  nntil  entry  made  at  proper  land  of- 
fice. 

113  p.  S.  656-659,  28  L.  1037,  MAXWELL  v.  WILKINSON. 

Syl.  1  (X,  1012).    Evidence — Memoranda  to  refresh  memory. 

Distinguished  in  Qrunberg  v.  United  States,  14S  Fed.  96,  permit- 
ting partner  to  refresh  memory  from  ledger  entries  of  sales  made 
at  close  of  calendar  month  in  which  sale  made. 

113  U.  S.  679-6S3,  28  L.  1070,  BLAEi:  v.  SAN  FBANCISCO. 

Syl.  3  (X,  1013).    PatentB— Applica.tion  of  old  process. 

Approved  in  O'Bourks  Eng.  etc.  Co.  v.  McMallen,  150  Fed.  352, 
holding  void  Moran  patent  No.  500,149,  claim  3,  for  air-lock  for  eais- 
•ons;  Daylight  etc.  Mfg.  Co,  v.  American  Pris.  Light  Co.,  142  Fed. 
461,  holding  void  Cummings  patent  No.  695,282,  (or  machine  for  mak- 
ing prismatie  glass, 

118  U.  a.  684-687,  28  L.  1152,  FOUETH  NAT.  BANK  v.  STOUT. 

SyL  1  (X,  1014).    Appeal — Joint  Judgment — Jurisdictional  amount. 

Approved  in  Feely  y.  Bryan,  65  W.  Va.  591,  47  S.  E.  309,  where 
several  creditors  with  separate  demands  attack  mortgage  as  prefer- 
ence, and  decree  ndjndges  property  for  benefit  of  all  insolvent's 
creditors,  and  decrees  particular  sums  10  several  creditors  sums  can- 
not be  added  to  give  appellate  jurisdiction. 

ai3  U.  S.  689-703,  2S  L.  1089,  BOYEB  ▼.  BOTBB, 

SyL  2  <X,  1014),     Uniform  taxation  of  national  bank  sales. 
Approved  in  Ankeny  t.  Blakley,  44  Or.  86,  74  Pae.  488,  holding 

Hseasment  -  on  national   bank  stock   not  discriminatory  m  eompared 

iritk  that  assessed  on  other  moneyed  capital. 
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113  U.  a.  703-Tll,  28  L.  114S,  SOON  HINO  v.  CBOWLET. 

Sjl.  1  (Z,  1016).    Begulation  of  basineas — DiscriminBtion. 

Apprnvod  in  New  York  v.  Vaa  De  Carr,  199  U.  8.  563,  SO  U  Sll,. 
t6  Sup.  Ct.  lit,  upbolding  New  York  ordiiiaDee  giving  board  of  healtb 
diecretioD  to  grant  or  mthbold  permit*  to  aell  milk  in  city;  Jobnaon  v. 
Bpartan  MUls,  Q8  S.  C.  356,  47  8.  E.  702,  npholding  Code  1902,  §|. 
2712,  27£D,  making  it  UDlawtnl  to  pay  wages  in  oTidencea  of  Indebted- 
neaa  redeemable  in  other  than  lawful  moner  and  exempting  agricnl- 
tnral  contracts;  Cowart  ▼.  City  Coonoil,  87  8.  C.  44,  45  &.  E.  125, 
npholding  ordinance  proTiding  that  lenders,  except  banks,  loaning 
money  on  peraonaltj  ahonld  pay  licenses  according  to  schedule  of 
gross  business;  dissenting  opinion  in  Wright  t.  Bart,  18S  N.  Y.  358. 
75  N.  E.  414,  2  L.  B.  A.  (N.  8.)  33S,  majority  holding  void  act  of 
1902,  regulating  sales  of  stocks  of  merchandise  in  built.  Se»  108  A.i»- 
St.  Bep.  789,  note. 

8y1.  2  (X,  1016).    Police  regulation— Laundry  hours. 

Approved  in  Grainger  v.  Douglas  Pnrk  Jockey  Club,  143  Fed.  521^ 
62£,  520,  upholding  Kentucky  act  of  1906,  regulating  racing  of '  run- 
ning  horses;  Glucose  Beflning  Co.  t.  City  of  Chicago,  138  Fed.  210,. 
upholding  Chicago  smoke  ordinance;  City  of  Butte  r.  Paltrovieh,  30' 
Uont.  23,  104  Am.  St.  Bep.  B9S,  75  Fae.  522,  upbolding  ordinance 
regulating  hours  of  operating  pawnshops,  loan  offices,  and  second- 
hand stores;  Wcnbam  v.  State,  65  Neb.  406,  91  N.  W.  425,  58  L.  B.  A. 
BS5,  upholding  act  of  1699,  regulating  honrs  of  labor  of  females  ia 
factories,  stores,  hotels,  and  restaurants;  Ex  parte  Boyce,  27  Neb. 
337,  75  Pac  5,  65  L.  B.  A.  47,  upliolding  aet  of  1903,  i^olstiDC 
hours  of  labor  in  mines  and  smelters. 

Syl.  8  (Z,  1018).    Begulation  of  laundry  bourn 

Approved  in  Fischer  v.  St.  Louis,  194  V.  6.  371,  48  L.  1024,  H^ 
Sup.  Ct.  673,  upholding  city  ordinance  prohibiting  maintenance  ot 
dairies  or  cow-stables  in  city  limits  wtboot  permission  of  mnnicipak 
assembly.    See  99  Am.  St.  Bep.  623,  note. 

Syl.  4  (X,  1018).    Uotives  of  legislator*. 

Approved  in  Grainger  ▼.  Douglas  Park  Jockey  Clnb,  148  Fed.  635^ 
npholding  Kentucky  aet  of  1906,  regulating  racing  of  ruoniog  horses; 
Glucose  Beflning  Co.  t.  City  of  Chicago,  138  Fed.  217,  upholdinc^ 
Chicago  smoke  ordinance;  People  v.  Gardner,  143  Hieh.  107,  106  N. 
W,  542,  in  prosecution  for  violating  garbage  ordioanee,  evidence 
showing  purpose  of  council  in  passing  ordinance  was  fiaudulent  and  to 
ereate  monopoly  of  '  garbage  business  was  inadmissible;  Tilly  v. 
Mitchell,  121  Wis.  11,  105  Am.  St.  Bep.  1007,  98  N.  W.  973,  under 
Laws  1891,  p.  199,  §  S4,  giving  eoaneil  power  to  vacate  streets^ 
courts  cannot  inquire  into  motives  of  couneilmen  ifi  vacating  part. 
•f  street  for  private  use  where  action  la  not  fraudulent. 
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113  U.  a  713-727,  28  L.  IH7,  EX  PAETB  FI8K. 

87I.  1  <Z,  1019).     Conformity  to  state  practice. 

Approved  in  Swift  y.  Jonei,  145  Fed.  492,  eireult  judge  eKnnot  In 
taw  action,  order  trial  before  special  master  nathorized  to  bear  and 
pass  on  issues  of  faot  and  report  flndings  to  eoort;  Low  3?oob  Yin 
T.  United  States  Im.  Conunr.,  145  Fed.  796,  arguendo. 

87).  8  <Z,  1020).    EzaininatioD  of  witness  prior  to  trIaL 

Approved  in  Banks  Dental  Assn.  t.  Xntemationtl  Tooth  Crown  Co., 
194  U.  B.  305,  307,  310,  48  L.  989,  991,  992,  24  Sup.  «.  700,  foUow- 
icg  rule;  Diamond  Coal  *  Coke  Co.  t.  Allen,  137  Fed.  706,  teatimonj  of 
absent  witneai  on  former  trial  of  sane  ease  cannot  be  read  In  evi- 

Distinguisbed  !n  Toledo  Traction  Co.  ▼.  Cameron,  137  Fed.  59,  69 
C.  C.  A.  2S,  admitting  testimony  of  absent  witness  given  on, former 
trial  of  same  case  as  authorized  b^  Ohio  statute. 

S7I.  i  (X,  1020).  Bemoval — Examination  of  adversary  prior  t» 
trial. 

Approved  in  Bryast  Broi.  Co.  r.  Boljinson,  149  Fed.  3£8,  demurrer 
to  bill  not  accompanied  hy  certificate  of  eonnsel  that  it  is  well  founded 
nor  supported  bj  defendant's  afBdavit  that  it  waa  not  interposed  for 
delay  is  defective;  Importera'  etc.  Bank  v.  Lyons,  134  Fed.  511, 
depositions  may  be  taken  to  be  nsed  on  hearing  of  rule  t«  show 

Distinguished  in  Blood  v.  Iforrin,  140  Fed.  919,  920,  plaintiff  in 
federal  court  who  is  citizen  of  another  state  and  resides  more  than 
one  hundred  miles  from  place  of  trial  may  be  compelled  to  give 
deposition  de  bene  esse  prior  to  trial. 

SyL  6  (X,  1021).    Habeas  eorpuB — Contempt  of  void  order. 

Approved  in  United  States  v.  Atchison  etc.  By.  Co.,  148  Fed.  188, 
denying  jurisdiction  to  enjoin  railroad  from  granting  rebates;  Ameri- 
can Lighting  Co.  t.  Public  Service  Corp.,  184  Fed.  131,  denying 
right  to  punish  for  contempt  in  disregarding  restraining  order  in 
CBBH  for  which  there  is  adequate  remedy  at  law;  Cuyler  v.  Atlantic 
etc.  B.  Co.,  131  Fed.  99,  releasing  on  habeas  corpus  newspaper  pub- 
lisher imprisoned  for  contempt  consisting  of  editorial  criticising  of- 
ficial conduct  of  court;  State  v.  MeOahey,  12  N.  D.  647,  97  N.  W. 
869,  affidavit  on  information  and  belief  and  not  otherwise  corrob- 
orated confcre  no  jurisdiction  to  issue  search-warrant  under  Codes 
1899,  §  7605. 

(X,  1019.)  Miscellaneous.  Cited  in  Bessette  t.  W.  B.  Conkey  Co, 
194  n.  8.  333,  48  L.  1004,  24  Sup.  CL  065,  judgment  of  circuit  conrt 
finding  one  not  party  to  suit  guilty  of  contempt  for  violation  of  re- 
straining order,  and  imposing  fine  therefor,  is  reviewable  on  error  br 
oircnit  eoort  «f  appeaU. 
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113  V.  8.  727-737,  28  L.  1137,  COOPEE  MFQ.  CO.  T.  FEBQU80N. 

BjL  Z  (X,  1021).    Begolatiou  of  foreign  eorporatioiu, 

Approred  in  Blftok  t.  Yennont  Uarble  Co.,  1  Cal.  App.  71D,  82 
Fae.  1061,  under  Stat.  1809,  p.  Ill,  relating  to  desigoation  by  foreign 
corporatioDB  of  ageota  for  service  of  process,  doei  not  permit  foreign 
corporation  not  filing  designation  till  after  lait  to  plead  limitations 
u  defense;  Commonwealth  t.  Bead  Phosphate  Co.,  US  Kj.  38,  67 
S.  W,  46,  Qpholding  Kj,  St.,  g  S71,  requiring  eorporatioiu  except 
foreign  inBnrance  eompaniea  to  file  statement  with  Secretarj  of 
State  giving  location  of  office  and  name  of  agent  on  whom  process 
can  be  served;  Metropolitan  Life  Ins,  Co.  v.  Board  of  AsMMors,  115 
La.  706,  39  So.  84B,  arguendo. 

Syl.  2  (X,  1022).     ContemporaneoDB  legislative  eoiutnietion. 

Approved  in  State  v.  New  Orleans  Bj.  ft  Light.  Co.,  116  La.  148,  40 
So.  60S,  electric  light  company  is  not  "mannfaetnrer"  within  exemp- 
tion clause  of  Const  1898,  art.  229,  authoritiDg  legislatnre  to  impose  U- 
eense  taxes;  Henry  v.  State,  87  Uiss.  57,  59,  39  So.  STl,  872,  upholding 
Bev.  Code,  1892,  g  3201,  providing  for  working  convicts  on  farm 
leased  for  that  purpose;  Higgins  v.  Tax  Assessors  of  Pawtneket,  £7 
B.  I.  409,  B3  Atl.  37,  npholding  Practice  Act  1905,  p.  4,  g  12,  giving 
superior  courts  jurisdiction  of  certain  extraordinary  writs. 

SyL  4  (Z,  1022).    Foreign  corpomtiona — Filing  of  Brticles. 

Approved  in  Kirven  v.  Virginia  etc.  Chemical  Co.,  145  Fed,  893, 
294,  where  foreign  corporation  which  sold  and  shipped  goods  to  resi- 
dent of  South  Carolina  on  local  ageot's  order  taken  subject  to  its 
approval  had  not  complied  with  state  statute  authorising  it  to  do 
business  in  state,  but  did  so  before  suit  it  may  recover  price;  Am- 
moDB  V.  Brunswick  etc  Co,,  141  Fed.  575,  570,  578,  under  act  of 
1901,  regulating  business  of  foreign  corporations  in  Indian  Terri- 
tory, foreign  corporation  which  in  single  instance  completed  ex- 
ecutory sale  by  delivery  of  property  and  took  mortgage  for  prie« 
through  agent  is  not  "doing  business";  Babbitt  v.  Field,  6  Aris. 
12,  52  Pae.  776,  applying  rule  under  Bev.  St.,  tit.  12,  c.  7;  Jameson 
v.  Simmonda  Saw  Co.,  2  Cal.  App.  585,  84  Pac  290,  firm  which  pnr- 
ehases  goods  of  foreign  corporation  on  mail  orders  aad  which  re- 
sells goods  is  not  agent  of  corporation  within  Cods  Civ.  Pioc.,  §  411, 
Buthorizing  serrice  on  agent,  though  firm  designated  itself  as  agent 
on  letterheads;  Deere  Plow  Co.  v.  Wyland,  69  Kan.  2S8,  76  Pae.  864, 
determining  whether  single  transaction  by  foreign  corporation  wnn 
doing  businesB  in  state  within  Qen.  St.  1901,  g  1283,  relating  to 
foreign  corporations;  Gemundt  v,  Shipley,  98  Md.  682,  57  AtL  13, 
where  nonresident  of  county  owned  property  whieh  he  managed 
and  also  collected  rents  on  property  owned  as  eotenant,  (or  which  b* 
received  eommissioD  and  had  house  in  county  in  which  be  formerly 
lived  and  used  it  as  office  when  in  county,  he  was  not  engaged  ia 
regular  business  within  Code,  g  132,  authorizing  suit  in  county  wlier* 
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buaiii«M  earried  on;  Booth  t.  Weigand,  28  Utah,  387,  389,  T9  Pac. 
573,  under  Bev.  St.  18B8,  {  351,  contracts  of  foreign  corpor&tion  mada 
wbilo  doing  baaineaa  in  state  without  eomplfing  with  such  statute 
are  invalid  and  unenforceable  by  corporation;  Keene  Ouarantj  Sav. 
Bank  v.  Lawrence,  32  Wash.  678,  73  Pac.  682,  where  oa\j  business 
of  foreign  corporation  in  state  was  purchase  of  mortgage,  which 
■wtj  Bent  to  its  banker  in  state  of  its  residence,  it  is  not  subject  to 
laws  prohibiting  foreign  corporations  from  doing  business  without 
license. 

Sj'l.  S  (Z,  1023).    Limitationa  on  foreign  corporations. . 

Approved  in  Belie  City  Mfg.  Co.  v.  Frizzell,  11  Idaho,  8,  81  Pae. 
fi9,  following  rule;  Attorney  Oeneral  v.  Eiectrie  etc.  Battery  Co., 
188  Mass.  240,  74  N.  E.  467,  upholding  Stat.  1903,  requiring  foreign 
corporations  to  file  certain  certificate  and  to  pay  excise  tax  on  capi- 
ta] stock,  is  valid  as  to  corporation  engaged  in  interstate  commerce; 
Greek-American  Sponge  Co.  r,  Biehardsen  etc  Co.,  1S4  Wia.  476, 
lOE  N.  W.  801,  sale  by  foreign  corporation  of  goods  sent  to  local 
Agent  for  delivery  to  and  inspection  bj  purchaser  is  enforceable  by 
corporation  though  it  has  not  filed  articles  as  required  by  law, 

Distingaiahed  in  United  States  Bubber  Co.  t.  Bntler  Bros.  Stiee 
Co.,  132  Fed.  399,  foreign  corporation  which  has  establbhed  place 
e(  business  in  Colorado,  where  goods  are  sold  by  factor,  is  doing 
business  in  state  within  Colo.  Act  1901,  |  10,  though  goods  bought 
from  ether  state. 

SyL  6  (X,  1023).  Contract  of  foreign  corporation  not  Bling  arti 
ties. 

Approved  In  Iowa  etc.  Mio.  Co.  v.  United  States  ete.  Guaranty  Co., 
14S  Fad.  439,  contract  by  foreign  corporation  which  has  not  complied 
with  Iowa  Code  1897,  §  1637,  is  not  void. 

lis  TJ.  d.  756-768,  28  L.  1141,  HAHDIN  v.  BOYD. 

ByL  1  (X,  102S).    Amendment  of  equity  pleading. 

Approved  in  Batliff  v.  Sommers,  65  W.  Va,  37,  46  8.  E.  715,  apply- 
ing rule  in  suit  for  specific  performaues  of  parol  contract  to  pnrchase 
knd. 

Syl.  2  (X,  1026).    Equity — Amendment  making  new  ease. 

Approved  in  Jones  v.  Missouri  etc.  Blec.  Co.,  144  Fed.  779,  minority 
stockholder  may  In  one  soit  recover  value  of  stock  and  repudiate 
contract  of  consolidation  of  corporation;  Fourth  Nat.  Bank  v.  Camden 
liUmber  Co.,  143  Fed.  800,  omission  of  seal  from  mortgage  made  by 
business  corporation  is  not  fatal  to  its  validity  under  Arkansas  law. 

Distinguished  in  Cella  v.  Brown,  144  Fed.  754,  where  bill  discloses 
fact  that  complainant  seeks  relief  baaed  on  recognition  of  validity 
of  transaction,  which  he  seeks  to  ap'eeifleally  enforce,  he  cannot  pray 
for  amendment  of  transaction  a*  fraudulent. 
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BjrL  8  (X,  1026).     PuTcbaM-monej  lien— Limttatlons. 

Approved  in  Conwaj  t.  CBSwell,  ISl  Gk.  2S7,  4S  &  E.  958,  wher* 
inraianee  poliej  transfsraed  u  seeuritf  for  debt,  fact  that  remedr 
•n  latter  barred  does  not  preTent  holder  of  collatend  from  enforcing 
rigbts  thereander. 


GXrV  UKITED  STATE& 

114  tr.  B.  1-1*,  2B  L.  76,  THOMPSON  v.  B0I8SEIJEE. 

SjL  2  (Z,  1028).    Sbape  or  form  not  patentable. 

Approved  in  Yolgbtmann  v,  Weia  etc.  Co.,  133  Fed.  SOS,  Toight- 
nann  patent  No.  000,186  for  improvement  in  fireproof  windowi^  in 
Toid  tor  lack  of  invention  and  aUo  for  being  mere  aggregntiou. 

114  n.  B.  lS-47,  SB  L.  47,  UUBPET  v.  BAH8ET. 
8yl.  S  (X,  1030).  Power  of  Congreu  over  territoriec 
Approved  in  United  Statea  t.  WUani,  IBS  U.  B.  383,  49  L.  1099,  S5 
Sap.  Ct.  662,  fishing  rights  in  Columbia  river  seeared  to  Takiinn 
Indiana  hj  treaty  of  1859  are  not  rabordinate  to  powers  acquired  bj 
state  of  Waehington  over  shore  lands,  on  its  admiaaion  into  the  Union; 
Kepner  v.  United  StatM,  19S  U.  6. 125,  4B  L.  122,  24  Sop.  CL  7V7,  rigbt 
of  government  to  appeal  from  judgment  of  aeqnittal  ondor  military 
order  No.  C8  as  amended  bj  Act  of  Philippine  Commiasion  August, 
1901,  was  taken  away  by  aeetioD  5,  Aet  of  Congress  July  1,  1902; 
Allen  V.  Beed,  ID  OU.  Ill,  60  Pae.  784,  chapter  23  of  SUtntea  of 
1893,  relating  to  changing  of  connty  seata  is  inconsistent  with  see- 
tiona  10  and  14  of  Act  of  CongreBa  March  3,  18S3,  providing  for  open- 
ing of  Cherokee  Ontlet  to  settlement;  Ooodson  v.  United  Statea,  7 
Okl.  137,  54  Fae.  429,  district  courts  of  Oklahoma,  when  exeieising 
jurisdiction  of  United  States  eonrt,  have  ezelnslYa  jnriadietion  of  all 
crimes  punishable  by  law  of  United  States  when  committed  by  per- 
sons other  than  Indians,  or  when  committed  by  Indinns  on  reserva- 
tlons,  except  certain  excepted  crimes;  ^neeland  v.  Sorter,  40  Wash. 
363,  82  Pac.  60S,  1  L.  B.  A.  <N.  &)  745,  prior  to  admission  of  bUI« 
Into  Union,  Congress  has  power  to  grant  tide  lands  lying  between 
liigh  and  low  water-mark  within  Its  boandariea. 

114  U.  S.  47-51,  29  L.  61,  BOHALL  v.  DILLA. 
SyL  8  (X,  1031).  Public  lands— Title  of  elaimant 
Approved  in  Paine  v.  Poster,  9  OU.  232,  262,  53  Pas.  US,  90  P&c 
S5,  reaffirming  mle;  Smith  v.  Iiove,  4B  Fla.  241,  38  Bo.  880,  fact* 
slleged  in  plea  are  held  sufficient  if  maintained  by  proofs  to  eonati- 
tnte  plaintiff  tmstee  of  legal  title  for  defendant;  Oebo  v.  Clarke 
Fork  0.  Hin.  Co.,  80  Mont.  91,  75  Fae.  860^  complaint  to  hold  patents* 
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«f  pnbUe  Und  a  trustee  thereof  iocB  not  state  a  canse  of  action  whett 
it  does  not  appear  that  plaintiff  did  not  make  a  voluntary  relinquiah- 
meni;  Cagle  v.  Danliam,  14  Okl.  615,  78  Pac.  G62,  decbion  rendered 
^7  Land  Department  after  doe  notiea  and  bearing  will  not  be  let 
^aaide  b^  eoart  of  equity  npon  allegationa  that  perjurj  was  committed 
before  Land  Department;  Baldwin  v,  Keitb,  13  Okl.  630,  75  Pas. 
1126,  it  ii  within  discretion  of  Secretary  of  Interior  to  deny  appli- 
«ation  to  make  homestead  entry  made  by  person  who  bas  no  equities 
in  land  when  land  is  covered  by  Indian  allotment  and  iDJnetice  would 
be  done  by  canceling  allotment;  Parker  v.  Lynch,  7  Okl.  660,  56 
Pac.  lOBl,  offering  to  file  contest  against  homsatead  entry  gives  party 
no  interest  in  land,  and  after  contest  rejected  he  eanoot  maiotain 
Action  against  entrynnan  to  declare  trustee  for  bis  benefit;  Thornton 
-v.  Peery,  7  Okl  448,  64  Pac.  651,  allegation  in  petition  that  pre- 
■vailing  party  in  land  office  introduced  perjured  testimony  will  not 
authorize  court  to  set  aaide  the  findings  nnleaa  there  are  allegation! 
that  no  other  testimony  was  introduced. 

SyL  3  (X,  103S).    Showing  by  pre-emptor. 

Approved  in  Small  v.  Bakestraw,  196  TT.  S.  4M,  49  L.  529,  2S  Sup. 
Ct.  285,  finding  by  Secretary  of  Interior  that  residence  of  homestead 
«ntryman  for  voting  purposes  was  in  another  precinct  from  that  where 
land  lies  is  not  erroneona  where  entryman,  after  entry,  voted  in  an- 
other eoanty  and  secretary  may  Jiave  had  other  testimony.  Sea  104 
Am.  St.  Bep.  097,  note. 

Syl.  4  (X,  1032).    Absence  of  pre-emptor. 

Approved  in  Bertwell  v.  Haines,  10  Okl.  475,  63  Pac.  704,  where  one 
claiming  right  to  tract  of  government  land  settled  thereon  and  im- 
proved it,  short  absence  for  purpose  of  bringing  his  family  was  not 
an  abandonment. 

114  U.  S.  52-57,  29  L.  83,  LOUISVILLE  ETC.  R.  B.  ▼.  IDE. 
Syl.  1  (X,  1032).  Bemoval  of  causes — Joint  contract- 
Approved  in  Manufacturers'  Com.  Co.  v.  Brown  Alaska  Co.,  148 
Fed.  310,  contracts  of  maker  and  several  indorsers  on  promissory 
note  are  separate  from  the  others,  and  may  be  removed  by  any  d«- 
fendant  who  would  have  the  right  if  sued  alone;  Iowa  etc.  Min.  Co. 
T.  Bliss,  144  Fed.  452,  where  plaintiff,  an  alien,  sued  defendant  guar- 
anty company,  a  nonresident,  on  fidelity  bond,  in  which  only  obliga- 
tion of  principal  was  to  hold  guaranty  company  harmless,  and  in 
earns  action  plaintiff  sought  to  hold  principal  liable  for  embezzle- 
uent,  controversy  between  plaintiff  and  guaranty  company  was  sep- 
arable from  that  between  it  and  principal  on  bond;  Lneas  v.  Ifilli- 
ken,  189  Fed.  82S,  bill  for  fpecifla  performance  of  contract  for  sale 
«f  stock  of  corporation  and  to  recover  damages  which  does  not  allege 
insolvency  of  other  party  to  contract  does  not  state  cause  of  action 
■gainst  corporatioa  which  it  not  neceisaiy  par^,  and  its  joinder  will 
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not  defeat  rigbt  of  real  defGDdaiit  to  removal;  Cell*  ▼.  Brown,  136 
Fed.  443,  in  actioo  for  apeeifie  performance  to  compel  defendant  ta 
eaaYej  certain  aecurities,  where  it  waa  alleged  tbat  bank  made  pay- 
ments for  complainant  and  claimed  slock  pledged,  and  complainant 
waa  wUling  to  reimbarse  .bank,  the  bank  waa  not  necessarjr  party; 
Boatmen's  Bank  v.  FritiUa,  135  Fed.  661,  662,  68  C.  C.  A.  2B8, 
bolder  of  prior  mongage  or  lien  la  not  necessary  party  to  foreclosure 
of  junior  mortgage;  L&tbrop  etc  Co.  v.  Pittsbarg  etc.  B.  Co.,  135 
Fed.  620,  where,  in  complaint  against  railroad  and  eonstmetion  com- 
pany for  serricea  between  plaintiff  and  latter,  citizeniliip  of  eon- 
atruction  waa  diTerae,  and  plaintiff  alleged  in  single  caow  of  action 
that  lie  performed  seryicea  for  railroad  company,  and  eonstraction 
company  was  agent,  complaint  did  not  show  aepaiat«  cause  of  action; 
Miller  t.  Clifford,  133  Fed.  884,  67  C.  C.  A.  5S,  in  suit  in  equity  brought 
in  state  court  on  bebalf  of  all  creditor*  of  insolrent  bank  against 
member  of  atoekholdera  to  enforce  their  liability,  there  ia  no  sep- 
arate contrOTersy;  Vulcan  Detinning  Co.  r.  American  Can  Co.,  130 
Fed,  637,  bill  seeking  to  enjoin  principal  defendanta  from  praetieing 
secret  process  alleged  to  be  owned  by  complainant,  and  to  restrain 
another  defendant  from  assisting  them,  does  not  present  separate  con- 
troversy which  gives  latter  defendant  right  of  removaL 

SyL  S  (Z,  1034).    Joint  actions — Option  of  plaintiff. 

Approved  in  Alabama  etc.  By.  Co.  v.  Thompson,  200  V.  B.  216,  50 
L.  446,  417,  26  Sap.  Ct.  161,  where  plaintiff  has  elected  to  sua  jointly 
in  tort  foreign  corporation  and  ita  servants,  who  caused  the  injury, 
separable  controversy  arises;  City  of  Cleveland  v.  Cleveland  ote.  By. 
Co.,  147  Fed.  176,  plaintiff  bad  right  to  join  leasee  in  posaeaaion  with 
lessor,  and  conclude  both  in  one  snit;  Thomas  t.  Great  Northern  By. 
Co.,  147  Fed.  85,  under  Waahington  statute  servant  may  be  joined 
with  master  in  an  action  by  another  servant  for  personal  iBJniie* 
alleged  to  have  resulted  from  their  negligence;  Iowa  etc.  UIb,  Co. 
T,  Bliss,  144  Fed.  454,  bond  signed  by  employee  and  bonding  com- 
pany is  not  joint  obligation, 

114  V.  S.  67-60,  29  L.  65,  PUTNAU  v.  INQBAHAU. 

Syl.  1  (Z,  1031).    Bemoval  of  causes — Separable  eontrorerries. 

Approved  in  Vulcan  Detinning  Co.  t.  American  Can  Co.,  130  Fed. 
637,  bill  which  seeks  to  enjoin  principal  defendanta  from  praetietDg 
secret  process  owned  by  complainant,  learned  through  employee  «t 
complainant,  does  not  present  a  separate  controversy. 

114  C.  &  60-62,  29  L.  66,  ST.  LOUIS  ETC.  BT.  v.  WILSON. 

SyL  1  (X,  1035).    Bemoval  of  causes — Single  cause. 

Approved  in  Lucas  v,  Uilllken,  139  Fed.  B23,  bill  for  apeeifle  per- 
formance of  contract  for  sale  of  stock  of  corporation  which  does  not 
allege  insolvency  of  other  contracting  party  nor  that  he  is  about  to 
dispoae  of  stock  does  not  state  a  cause  of  action  against  eompanj. 
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114  IT.  8.  63-M,  2B  L.  «7,  SAEGENT  v.  HULL  SAPE  ETC.  Ca 

Sfl.  I  (X,  1036).    iDfringement  of  pateuta. 

Approved  in  UniversBl  Bnisb  Co.  v.  Sonn,  146  Fed.  SSI,  MorrisoB 
patent  No.  717,014,  claini  1,  for  method  of  making  brashes,  infringed 
by  8oaa  patent  No.  791,510;  Weatingbonsa  etc.  Co.  t.  Cotter  etc.  Co., 
136  Fed.  221,  Wright  and  Aalborg  patent  No.  633,778,  for  automatic 
electric  circuit  breaker  not  infringed;  Bembert  etc.  Co.  t,  American 
Cotton  Co.,  129  Fed.  369,  64  C.  C.  A.  25,  Bembert  patent  No.  441,022, 
for  method  of  baling  cotton,  not  infringed  by  Oravea  patent  No. 
473,144. 

114  V.  8.  87-103,  29  L.  96,  ELECTBIC  SIGNAL  CO.  v.  BALL  SIGNAL 
CO. 

Syl.  1  (X,  1037).    Infringement  of  patents. 

Approved  in  Imperial  Bottle  Cap  etc.  Co.  v.  Crown  Cork  etc.  Co., 
139  Fed.  323,  Fainter  patent  No.  468,258,  for  bottlo-atopper,  not  in- 
fringed bj  Abbott  patent  No.  704,167. 

114  U.  8.  104-120,  29  L.  105,  THOMPSON  v.  WOOBTEB. 

87I.  1  (Z,  1037).    Effect  of  decree  pro  eonfemo. 

Approved  in  North'  Chicago  St.  B.  Co.  v.  Chicago  TTnlon  Tr.  Co., 
150  Fed.  630,  under  federal  practice  in  eqaitjr,  after  ananering  original 
bill,  defendant  ii  entitled  to  plead  onlj'  to  new  matter  introduced  by 
amendment;  Third  Nat.  Bank  v.  Atlantic  Citjr,  130  Fed.  754,  GS  C. 
C.  A.  177,  where  bill  to  establish  eoroplainant'i  right  to  a  fund  set 
ont  grounds  and  alleged  prioritj,  decree  rendered  pro  eonfesso  as 
to  certain  defendants  became  eouclusive  after  the  term;  Junge  v. 
MacKnight,  137  N.  C.  287,  49  S.  E.  4T4,  in  action  under  Laws  1893, 
p.  37,  e.  6,  to  determine  conflicting  elaims  to  real  property,  failure 
of  defendant  to  answer  at  return  term  entitled  plaintiff  to  judgment 
by  default  final;  dissenting  opinion  In  Jnnge  v.  IfacEnight,  135 
N.  C.  113,  47  8.  E.  455,  majority  bolding  that  default  final  may 
be  rendered  at  return  day  only  in  eaaes  provided  for  in  Code,  385, 
and  in  action  to  remove  cloud  on  title,  rendition  of  it  at  inch  time 
ia  irregular. 

Syl.  2  (Z,  1088).    Billa  pro  eonfesso — ^English  practice. 

Approved  in  Brown  v,  Fletcher,  140  Fed,  641,  Bev.  St.,  J  955, 
providing  for  revival  of  suits  which  have  abated  by  death  of  party 
applies  only  to  actions  at  law;  United  States  v.  Howard,  132  Fed. 
332,  nnder  Bev.  St.,  §  1025,  relating  to  indictments,  crime  of  sub- 
ornation of  perjury  will  be  aafSciently  pleaded  if  proper  averments 
appear  in  any  form;  Lyie  v.  Winn,  45  Fla.  423,  34  So.  159,  where 
bill  to  foreclose  mortgage  did  not  ask  for  attorneys'  fees,  and  neither 
mortgage  nor  note  contained  any  atipnlatioa  therefor,  U  was  em»f 
to  insert  amount  of  fe«  is  decree  pro  eonfesso. 
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lU  U.  a  127,  12S,  29  L.  117,  MOWEB  t.  FLETCHEa 

By\,  1  (Z,  1040).    Final  jndgment. 

Approved,  in  SeUouer  v.  Hemphill,  198  U.  B.  176,  49  L  10D3,  25 
Bnp.  Ct,  054,  judgment  of  highest  itate  eonrt  reveTsiiig  decree  of  trial 
court  in  equity  ease  !■  not  final  and  will  not  mtain  writ  of  error 
from  aopreme  court  of  United  States. 

114  V.  a.  13S-146,  29  Ii.  114,  FABMINOTON  v.  FILLSBUBT. 

Bjl.  1  (X,  1012).    JDrUdietioD— Act  of  1879. 

Approved  in  Steigledei  t.  UcQueetsn,  108  U.  S.  142,  49  L.  98T, 
SS  Snp.  Ct  616,  question  of  jurisdiction  of  federal  circuit  court  on 
ground  of  diversity  of  eitizenghip  may  be  raised  on  motion  to  dis- 
miss; Brigga  v.  Trader*'  Co.,  145  Fed.  257,  where  suit  is  brought  ia 
circuit  court  to  wind  up  affairs  of  a  corporation,  and  the  eourt  has 
no  jurisdiction,  the  objection  under  IT.  8.  Comp.  St  1901,  p.  511,  may 
be  made  at  any  time  without  any  pleading;  Pennsylvania  Co.  ▼. 
Bay,  138  Fed.  205,  where  bill  in  federal  court  to  enjoin  buaineaa  of 
baying  and  selling  nontransferable  railroad  ticketa  alleged  that  value 
of  business  sought  to  be  protected  amounted  to  tS,000,  such  amoant  U 
considered  as  true  for  pnrpose  of  sustaining  jurisdiction. 

ByL  2  (Z,  1042),    Negotiable  paper— Bemoval' of  eanses. 

Approved  in  Ereider  ▼.  Cole,  140  Fed.  654,  where  persons  interested 
In  Pennsylvania  corporation  for  pnrpose  of  bringing  aolt  in  federal 
eourt  therein  for  receiver  assigned  stock  and  bonds  to  cttiien  of  New 
Jersey,  such  assignment  defeated  jurisdiction;  Kirven  v.  Virginia- 
Carolina  Chemical  Co.,  145  Fed.  S91,  original  beneficial  owner  may 
aae  in  federal  eonrt  on  note,  although  nominal  payee  by  reason  of 
eitizensblp  could  not  sue  therein;  Woodside  ▼.  Tasey,  142  Fed.  618, 
ciienit  court  is  without  jurisdiction  of  action  against  directors  of  cor- 
poration to  enforce  payment  of  number  of  claims,  all  but  one  ot 
which  was  assigned  to  plaintiif  for  pnrpose  of  suing  therein;  Turn- 
bull  T.  Boss,  141  Fed.  6C8,  suit  was  properly  dismissed  where  it 
appeared  from  the  evidence  that  property  involved  was  eollosively 
ttsnaferred  to  plaintiff,  who  was  eitiun  of  another  state  for  parpeeo 
of  jurisdiction. 

114  U.  S.  149-158,  29  L  S8,  BTEPHENSON  t.  BBOOELTN  B.  B. 

SyL  2  (X,  1043).    Patents— Combinations. 

Approved  in  Capewell  t.  Goldsmith,  138  Fed.  685,  Capewell  patent 
No.   030,972,  for  stick-pin  retainer,  is  void  for  lack   of  patontabl* 

invention. 

114  n.  S.  158-173,  29  L.  83,  CHAPMAN  v.  BBEWEB. 

Byl.  S  (X,  1044).    Effect  of  adjudication  In  bankmptey. 

Approved  in  SUvey  v.  Tift,  123  -Oa.  808,  SI  B.  E.  750,  I  L.  B.  A. 
(N.  8.)   386,  where  creditors  Ale  petition  t«  bava  debtor  adjudged 
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binkrupt,  alleging  pTefersDcs  to  k  firin,  ftdjndieatioiL  in  bankraptey 
ii  condosiTa  In  action  hj  trastee  againat  said  firm. 

^L  3  (X,  1044).    Circuit  court—State  relief. 

Approved  in  Douglas  etc.  Clnb  y.  Granger,  140  Fed.  419,  salt  to 
enjoin  officers  of  state  from  exercising  power  conferred  by  statute  on 
giodnd  that  their  action  ia  nncoDatitntional,  is  within  federal  juris- 
diction; Amea  etc.  Co.  t.  Big  Indian  etc,  Co.,  110  Fed.  175,  federal 
court  having  jarisdiccion  will  enforce  Civ.  Code  Hont.,  g  1S91,  pro- 
viding that  in  actions  for  protection  of  water  rights  plaintiff  may 
make  parties  all  who  divert  water  from  stream;  Id  re  Mertens,  131 
Fed.  S15,  under  Bankr.  Act  July  1,  18SS,  e.  e41,  f  2,  subs.  2,  30  Stat. 
545,  as  amended,  bankruptcy  court  has  jurisdiction  to  ti;  and  deter- 
mine title  to  property  found  in  possession  of  bankrupt  purchased  by 

114  XT.  6.  170-189,  29  L.  121,  CHESAPEAKE  ETC.  BT.  v.  MILLEB. 
ByL  1  (X,  1040).  Immunity  from  taxation — Assignee. 
Approved  in  Wicomico  Co.  Commrs.  v.  Bancroft,  13S  Fed.  981,  under 
Code  Md.  1888,  art.  23,  It  187,  188,  providing  for  rights  of  new 
corporation  purchasing  railroad  nnder  foreclosure,  an  exemption 
from  taxation  for  a  term  of  years  enjoyed  by  the  old  company  passes 
to  the  new  one;  Baltimore  etc.  By.  Co.  v,  Wicomico  Co.,  103  Md. 
280,  03  At).  679,  under  Acts  1880,  p.  209,  e.  133,  gimnting  railroad 
company  exemption  from  taxation,  purchaser  under  foreclosure  sale 
was  not  entitled  to  exemption;  Boebester  v.  Bochester  By.  Co.,  182 
If.  T.  IIS,  74  K.  E.  S53,  TO  L.  B.  A.  773,  where  street  raUway  com- 
pany was  exempt  from  expenee  of  repaving  between  tracks,  the  right 
'did  not  pass  to  lessee,  it  being  personal  under  Laws  1869,  p.  54,  S.  34( 
Lake  Drummond  Canal  Co.  v.  Commonwealth,  103  Va.  850,  49  8.  E. 
510,  under  Code  18S7,  g  1233,  providing  tor  sale  of  corporation  prop- 
erty under  foreclosure,  such  tale  does  not  confer  upon  purchaser  im- 
munity from  taxation  granted  to  original  corporation  and  iM  snc- 
«eaaora  and  assigns, 

Syl.  8  (X,  1047).    Taxation  of  franchises. 

Approved  in  Baltimore  etc.  By.  Co.  v.  Wicomico  Co.,  103  Md.  235, 
03  Atl.  681,  where  purchaser  of  railroad  under  foreclosure  possesses 
immnoity  from  taxation  enjoyed  by  mortgagor,  neh  exemption  was 
recalled  by  general  assessment  law. 

114  IT.  B.  190195,  29  L.  132,  UTCHPIELD  r.  BALLOU. 

Syl.  1  (X,  1048),    Bill  in  equity. 

Approved  in  SoDthem  Pae.  B.  Co.  r.  XTnited  Statea,  133  Fed.  067, 
4U}8,  68  C.  C.  A.  G81,  court  of  equity  has  juriadiction  of  suit  by  gov- 
ernment against  railroad  company  to  determine  what  proportion  of 
lands  erroneously  patented  to  company  hare  been  sold  to  bona  fide 
pttrchasers  and  for  cancellation  of  patent  to  lands  not  disposed  of; 
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Oeoeral  Elee.  Co.  v.  WestiDghouse  Elee.  &  Mfg.  Co.,  144  Fe<L  460, 
where  contract  (or  manufacture  o(  electric  equipment  provided  for 
liquidated  damages  for  violation  thereof,  complainant  was  not  entitled 
to  injunction  to  reatrsis  defendant's  violation, 

Distingoished  in  Sonthem  Pac.  B.  Co.  ▼.  TTnited  States,  133  Fed. 
SSS,  6e  C.  C.  A.  581,  where  bill  presents  case  over  which  court  of 
equity  has  jurisdiction  of  sabject  matter,  objection  that  there  i» 
remedy  at  law  must  be  taken  at  earliest  opportonitj'. 

S7I.  2  (X,  1048).     Limitation  on  municipal  indebted  nest. 

Approved  in  Southern  Pac.  B.  B,  Co.  v.  United  States,  200  U.  S. 
S49,  50  L.  510,  26  Sup.  Ct.  206,  where  bill  in  equity  avers  that 
certain  public  lands  were  erroneously  patented  to  railroad  company, 
and  prayi  for  discovery  of  any  sales  to  bona  fide  purehaseia  and 
recovery  of  value  of  lands  sold,  objection  that  complainant  had 
remedy  at  l&w  comes  too  late  when  made  at  hearing;  Beynolda  v. 
Lyon  County,  121  Iowa,  736,  96  N.  W.  1097,  holding  void  refunding 
bonds  to  pay  outstanding  bonds  where  county  debt  limit  exceeded 
thereby;  City  of  Quthrie  v.  New  Vienna  Bank,  4  OkL  211,  3S  Poe. 
10,  chapter  14,  St.  Okl.,  imposing  provisional  debts  of  Guthrie,  East 
Quthrie,  Capitol  Hill  and  West  Outbrie  upon  Guthrie,  is  void  for  con- 
flict with  statute  fixing  maximum  rate  of  taxation. 

Syl.  .3  (Z,  1049).    Lien — Excessive  municipal  indebtedness. 

Approved  in  Board  of  County  Commra.  etc.  v.  Gillett,  9  Okl.  598, 
60  Pac.  278,  in  action  npon  warrant  iaaned  by  eoanty  in  payment  of 
salary  of  county  clerk,  it  is  good  defense  that  at  time  services  were 
rendered  indebtedness  of  county  was  above  maximum  limit  fixed  by 
law;  City  of  Quthrie  v.  New  Vienna  Bk.,  4  Okl.  219,  38  Pae.  12, 
act  of  Congress  fixing  standard  of  validity  of  indebtedness  for  city 
of  Quthrie,  persons  dealing  with  that  city  do  BO  at  their  peril;  Martin 
V.  Territory,  6  Okl.  194,  48  Poe.  lOS,  under  {  4,  &  618,  M  SUt.  171, 
providing  for  maximum  rate  of  taxation  of  nnnicipalities  in  terri- 
tories, legislature  bos  no  power  to  require  city  to  pay  debts  in  excess 
thereof. 

Byl.  4  (X,  1049).    Holders  of  iUegal  bonds. 

Approved  in  Chelsea  Ssv.  Bank  v.  City  of  Ironwood,  130  Fed.  418, 
66  C.  C.  A.  230,  where  city  issued  bonds  which  were  subsequently 
sdjudged  invalid,  and  sold  them,  holder  thereof  conld  maintain  nctien 
against  city  to  recover  the  purchase  price  paid. 

114  n.  8.  196-218,  29  L.  158,  QLOnCESTEB  FEBBT  CO.  t.  PENN- 
SYLVANIA. 

Byl.  S   (Z,  1050).     IntersUte  commerce  defined. 

Approved  in  Howard  v.  Dlinois  C.  R.  Co.,  148  Fed.  1000,  liability 
ef  common  carrier  to  its  employees 'for  personal  injuries  is  not  com- 
merce, and  regulation  of  such  liability  is  not  within  power  of  Oon- 
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4peu;  Globo  Elevator  Co.  v,  Andrew,  144  Fed.  8S2,  Laws  Wia,  IBOS, 
p.  37,  e.  19,  as  amended  b^  Lawa  3p.  Seas.  1S05,  p.  19,  c.  IS,  providing 
lot  inspection,  etc.,  of  grain  at  Saperior,  aa  applied  to  interstate 
shipmenti,  is  nneonBtitntional;  BsUe  Cit7  etc  Co,  v.  FriEzeU,  11  Idaho, 
9,  81  Pac.  69,  foreign  coiporation  manafaeturing  farm  macbinery  in 
«ne  atate  and  selling  same  to  citizens  of  another  state  upon  orders 
to  be  approved  by  it  taken  by  local  agent,  doe«  not  come  within  pro- 
Tiaions  of  §  2653,  Bev.  St.  1887;  State  v.  Fandre,  54  W.  Va.  123,  108 
Am.  Bt.  Bep.  927,  48  S.  E.  269,  63  L.  B.  A.  877,  state  of  Ohio  has 
right  to  estahliflh  ferries  on  Ohio  side  of  Ohio  river  and  to  fix  charges 
for  ferriage  from  Ohio  to  Wast  Virginia;  dissenting  opinion  in  North- 
«rn  Secnritiea  Co.  v.  United  States,  193  U.  8.  3S5,  4S  L.  720,  24  Sup. 
Ct.  436,  majority  holding  combiaatioa  by  stockholders  in  two  com- 
peting interstate  railiray  companies  to  form  stoekbolding  corporation 
which  should  aeqaire,  in  exchange  for  its  own  capital  atock,  con- 
trolling interest  of  such  companies,  violates  auti-tmst  act  Jnly  2,  1890.    ' 

Syl.  3  (X,  1051).     Power  of  Congress  over  commerce. 

Approved  in  Brooks  v.  Sonthem  Pan.  Co.,  148  Fed,  991,  Act  Jnnft 
11,  190G,  e,  3073,  34  SUt.  232,  treating  of  lUbility  of  interstate  com- 
mon carriers  for  injuries  to  employees  through  negligence  of  its 
olBccTS  and  agents  is  unconstitutional;  diasenting  opinion  in  Northern 
Secnritiea  Co.  v.  United  Sutes,  193  U.  8.  303,  48  L.  723,  24  Sop.  CU 
430,  majority  holding  Congress  had  power  ander  federal  constitution 
te  enact  anti-trust  act  of  July  2,  1890,  declaring  illegal  every  com- 
bination in  restraint  of  interstate  commerce. 

Syl,  4  (Z,  1051).    Commerce — Bights  of  state. 

Approved  in  People  v.  Beardon,  184  N.  Y.  455,  112  Am.  St.  Bep, 
«44,  77  N.  E.  978,  upholding  Laws  1905,  pp.  474,  477,  &  241,  I|  315, 
324,  impoaing  tax  upon  transfers  of  corporate  stock. 

SyL  8  (Z,  1054).     Taxation — Home  port  of  vessel. 

Approved  in  Old  Dominion  S.  8.  Co.  v.  Virginia,  198  V.  S.  305,  49 
L.  1062,  25  Sop,  Ct.  086,  vessels  which,  though  engaged  in  interstate 
«ommeree,  are  employed  wholly  within  state,  are  taxable  in  that  state 
though  registered  under  B«V.  St.  tJ.  S.;  Olson  v.  San  Francisco,  148 
CaL  83,  82  Pae.  852,  under  S  4141,  Bev.  St.  V.  S.,  vessel  is  taxable 
at  San  Francisco,  her  "home  port,"  although  temporarily  registered 
in  state  of  Washington;  Harrell  v.  Speed,  113  Tenn.  228,  lOB  Am. 
St.  Bep.  814,  81  B,  W.  S41,  ander  Act  Cong.  August  8,  1890,  e.  728, 
20  Stat.  313,  providing  for  taxation,  laws  of  state  shall  apply  to 
liquor  arriving  in  state,  one  running  a  bar  on  vessel  belonging  in 
Arkansas  and  plying  between  Arkansaa  and  Tennessee,  il  subject  to 
laws  of  Tennessee  while  vessel  is  at  landing  therein. 

SyL  10  (Z,  105S).    Exemption  from  state  taxation. 

Approved  in  Attorney  General  v.  Electric  etc  Battery  Co.,  188 
Uass.  240,  Ti  H.  E.  467,  SUt.  1903,  pp.  447,  450,  c  437,  §j  66,  67,  7S, 
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requiring  foreign  corporationa  described  in  |  SB  to  p&7  excise  tax  na- 
■eued  on  its  capital  stock,  is  eonstitnlional;  State  t.  Western  UnioB 
Tel.  Co.,  96  Minn.  24,  104  N.  W.  572,  Laws  1891,  p.  70,  e.  8,  amended 
hj  e.  180,  p.  251,  Laws  1901,  providing  for  taiatien  of  property  of 
telegraph  eompaniea  witbin  state  as  a  system  ia  e/vBtitutionaL 

114  U.  a.  S18-228,  29  li.  94,  LAUAB  v.  MICOTT. 

Sfl.  S  (X,  1055).    Besidenee  of  infant. 

Approved  in  Tonng  v.  Hiner,  72  Ark.  303,  79  8.  W.  1063,  infant'* 
domicile  is  that  of  deceased  father,  and  cannot  be  el'anged  bj  infant 
daring  ininoTity;  Hajslip  v.  Gillis,  123  Ga.  266,  51  LL  E.  326,  where 
one  withoat  authority  tgok  infant  child  from  eonntjr  of  domicile  to 
another  county,  where  third  person  took  it  into  her  family,  the  or- 
dinary of  latter  coanty,  is  absence  of  any  choice  by  minor,  had  no 
■  jurisdiction  to  appoint  guardian;  Hering  v.  Moeher,  144  Mich.  155, 
107  N.  W.  918,  where  father  left  minor  son  in  one  connty  in  custody 
of  grandfather  and  removed  to  another  eoonty,  where  he  died,  domi- 
cile of  child  was  connty  where  he  resided  and  not  where  father  died. 

Syl.  4  (X,  1056).    Federal  eonrtB — Judicial  notice. 

See  113  Am.  St.  Bep.  874,  note. 

(Z,  1055.)  Miscellaneous.  Cited  In  Holmes  t.  Derrig,  127  Iowa, 
629,  103  N.  W.  975,  where,  on  death  of  widow  mother,  she  committed 
care  of  child  to  her  parents,  conrt  waa  not  jostilled  in  awarding 
custody  to  ancle  bee&nse  said  grandpaieDta  were  not  flnancislly  as- 
able  as  uncle  to  care  for  child. 

114  U.  e.  224-233,  28  I*  101,  XENIA  BANK  ▼.  BTEWAfiT. 

Syl.  I  (Z,  10S6).    Deelarationa  of  agesta. 

Approved  in  Hnpfer  v.  National  Distilling  Co.,  119  Wia.  4S9,  96 
N.  W.  811,  in  action  for  killing  plaintifCa  intestate  b;  bnrsting  of 
vat,  evidence  that  saperintendent  pointed  <fat  to  a  photographer  th« 
hoops  that  sarrounded  the  vat  ia  admissible  to  identify  the  hoopa. 

Byl.  4  (X,  1057).    Proof  of  insolvency. 

Approved  in  Bryan  t.  United  States,  133  Fed.  501,  66  C.  C.  A.  360, 
in  prosecution  for  uttering  counterfeit  6-cent  pieces,  where  counterfeit 
S-cent  pieces  were  fonnd  in  defeodant'i  possession,  avidenee  that 
molds  for  making  counterfeit  25'Cent  pieces  were  found  in  tool-cheat 
used  by  defendant  and  another  was  admissible;  East  Tennessee  etc 
B.  B.  Co.  V.  Lindamood,  111  Tenn.  474,  7S  S.  W.  103,  jury  eould  not 
infer  negligence  of  railroad  company  from  proof  that  where  employee 
attempted  to  set  brake  it  gave  ndden  luteh,  which  loosened  his  hold 
•0  that  ha  f  eU. 
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114  IT.  8.  2S3-244,  29  L.  110,  UNITED  STATES  t.  MINOB. 

Bjl  3  (Z,  1057).     Vacating  land  patentB. 

Approved  in  Ljmeh  t.  United  States,  13  Okl.  14S,  73  Pae.  10B6, 
where  patent  baa  been  ieaned  to  hotneBtead  entryman  for  towDsit« 
purp08««  and  land  has  been  dnly  platted  into  lota,  etc.,  and  large  num- 
ber of  lota  have  been  sold  to  innocent  purchaBera,  although  patentee 
obtained  title  tbrongh  fraod,  patent  cannot  be  canceled,  and  govern- 
ment le  withont  remedj'.    See  101  Am.  St.  Bep.  170,  note. 

Sfl.  6  (X,  lOSS).    Effect  of  Land  Department  deeision. 

Approved  in  Eatea  v.  Timmona,  19B  U.  8.  3Se,  50  L.  244,  2S  Bup. 
Ct.  S5,  perjury  on  hearing  before  Land  Department  of  eonteet  over 
entrj  under  homestead  law  ia  not  ground  for  eqnitabls  relief  ogainat 
decision  of  department. 

114  U.  S.  292-202,  29  L.  126,  BIS8BLL  ▼.  FOSa 

S;1.  a  (X,  1060).     Mining  partnerahip. 

Approved  in  Beed  v.  Honn,  148  Fed.  769,  leasee  baa  right  to  pur- 
chase landlord's  title  at  execution  sale  and  put  an  end  to  relation 
.  of  landlord  and  tenant. 

114  U.  S.  270-306,  29  L.  1S5,  POINDEXTEB  v.  QBEENHOW. 

Byh  1  (X,  loei).    Pajroent  of  taxes— Bond  coupons. 

Approved  in  Leet  v.  Armboster,  143  CaL  670,  77  Pae.  695,  tender 
of  redemption  money  to  purchaser. at  foreclosure  sale  operates  to  de- 
feat estate  of  purchaser  and  leaves  it  in  mortgagor  or  his  aQceeasor, 

87I.  2  (X,  1002).    Effect  of  tender — Coupons. 

Approved  in  Bourqnin  v.  Bourquin,  120  Qa.  120,  47  8.  E.  641,  where 
pending  action  in  ejectment  propertj  sued  for  was  aold  for  taxea 
and  parebased  by  defendant,  plaintiff  by  making  tender  under  Pol. 
Code,  J  909,  woa  entitled  to  redeem. 

SyL  5  (X,  1062).     State— Immunity  from  aolt 

Approved  in  United  States  v.  Ju  Toy,  198  U.  S.  263,  49  L.  1044, 
25  Sop.  Ct.  644,  28  Stat,  at  L.  372,  390,  c.  301,  U.  S.  Comp.  8t  1901, 
p.  1303,  §  1,  relating  to  exclusion  of  Chinese,  is  not  unconstitutional; 
Boaenberger  v.  Harris,  136  Fed.  1003,  under  Bev.  St.,  J  3929,  as 
amended  by  Act  Cong.  Sept.  19,  1890,  c.  90S,  26  Stat.  466,  autboridng 
postmaster  general  to  issne  fraud  orders,  he  has  authority  to  pass 
on  facts  bat  not  on  questions  of  law.  See  108  Am.  St.  Bep.  832,  840, 
101  Am.  St.  Bep.  162,  notes. 

8yl.  6  (X,  1064).    Suit  against  state— Teat 

Approved  in  Sonthem  By.  Co.  v.  Oieensboro  etc.  Co.,  134  Fed.  93, 
■uit  against  atate  eorporatioit  eommlssioner  to  enjoin  enforcement  of 
order  alleged  to  be  void  ••  interference  with  interatate  commeie*  is 
Ml  against  state.    Sea  lOS  Am.  St.  Bep.  838,  noto. 
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8jl.  13  (Z,  1064).    SUtnte  valid  in  part 

Approved  in  Brooks  v.  SoDthern  Fac. -Co.,  148  Fed.  996,  Act  Jud« 
11,  IdOS,  c.'3073,  34  Stat.  232,  relating  to  lUbUit;  o(  eommon  earriera 
for  negligence  of  its  agents,  Bervanta,  ete.,  ii  nneonstitntional  beeanae 
it  applies  to  citizens  of  same  state;  Cella  Com.  Co.  t.  Bohlinger,  147 
Fed.  423,  Act  of  Ark.  Feb.  26,  1901,  Eirb^'a  Dig.,  |  835,  aathoriiing 
personal  judgment  against  foreign  corporations  after  aerviea  of  snm- 
mons  on  auditor  of  state,  is  void;  State  v.  Cndahj  Packing  Co.,  33  MonL 
189,  82  Pae.  836,  Pen.  Code,  S  321,  proMbiting  combinations  for  par* 
pose  of  fixing  price  of  an;-  article,  etc.,  is,  b7  reason  of  S  385,  exempt- 
ing  persona  engaged  in  horticulture  or  agricultare,  void. 

114  n.  S.  309,  310,  29  L.  198,  CHAFFIN  t.  TAYLOB. 

Sfl.  1  (X,  1065).    Following  Poindexter  T.  Oreenhow. 

Approved  in  OlteiUy  De  Camara  v.  Brooke,  135  Fed.  388,  military 
governor  of  Caba  representing  the  Uaitcd  States  dnring  temporary 
occupancy  of  the  ieland  is  not  exempt  from  personal  liability  tor  tort 
committed  in  bis  offleial  capacity. 

lU  U.  8.  311-317,  29  L.  200,  ALLEN  v.  BALTIHOBE  ETC.  B.  B. 

Syl.  2  (Z,  1066).    Payment  ef  taxes — Bond  conpona. 

Approved  in  Sonthem  By.  Co.  t.  Qreensboro  ete.  Co.,  134  Fed.  03, 
North  Carolina  corporation  eommiasion  is  agent  of  state  and  may  b« 
enjoined  by  federal  eonrt. 

Syl.  2  (X,  1066).    Injonction  restraining  collection  of  tazea. 

See  108  Am.  St.  Bep.  838,  note. 

114  V.  S.  317-323,  89  li.  202,  CABTEB  v.  aBEENHOW. 

Syl.  2  (X,  1067).    Contract  with  state— Teating  validity. 

Approved  in  O'Beilly  De  Camara  ▼.  Brooke,  135  Fed.  388,  if  oSecr 
of  United  States  takes  property  of  private  person  for  public  use 
without  compensation,  be  is  liable  in  tort,  although  government  ia 
also  liable. 

114  U.  S.  340-355,  29  L.  136,  EAST  ALABAUA  BT.  v.  DOE. 

Syl.  I   (Z,  1069).     Assignee  of  railroad. 

Approved  in  Oregon  etc.  B.  B.  Co.  v.  Qoigley,  10  Idaho,  785,  SO  Pas. 
405,  Utah  and  Northern  Bailway  Company  having  become  grante* 
of  right  of  way  on  certain  land  under  Act  Cong.  March  3,  1873,  c.  291, 
17  Stat.  612,  settlers  could  not  thereafter  acquire  titla  by  adversa 
possession  to  part  of  land  included  in  grant  to  railway  company; 
Dobbins  V.  Colorado  etc.  By.  Co.,  19  Colo.  App.  261,  75  Pae.  157, 
where  law  provides  for  assessment  of  taxes  against  railreads  making 
them,  a  Ken  on  section  within  the  eonnty,  the  ordinary  remedy  ot 
proceeding  in  equity  t«  enforce  the  lien  is  proper. 
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B7L  2  (Z,  1069).    Conatrnetlou  of  atate  lawa. 

Approved  in  Board  at  Commra.  v.  Tallman,  145  Fed.  763,  under 
Const.  N.  C,  arL  S,  g  14,  providing  that  no  countj'  tax  law  aball  bo 
pasaed  unleaa  bill  tor  that  purpose  shall  be  read  three  timea  and 
Tote  entered  on  record,  journal  ahowing  "Ayea  94,  naya  ■  — ,  total 
,"  shows  there  were  no  negative  votes  east. 

114  tr.  8.  355.373,  29  L.  152,  TEE  BELGENLAND. 

Syl.  2  (X,  1070).    Adnuraltj  jurisdiction. 

Approved  in  The  Eagle  Point,  142  Fed,  464,  where  two  British 
vessels  are  found  in  fault  for  eolliaiou  on  high  aeaa,  in  United  States 
court  of  admiralty,  English  law  u  to  measnie  of  damages  will  be  ap- 
plied. 

ByL  3    (X,   10T6).     Toreign   aea men— Admiralty   jnriadieUon. 

Approved  in  The  Bound  Brook,  146  Fed.  161,  under  article  13  of 
Treaty,  December  II,  IS71,  between  Qermany  and  United  States 
giving  consular  officers  exclusivv  cognizance  of  difference  between 
<rew  and  captain  of  veaael,  court  of  admiralty  haa  no  jurisdiction  of 
mit  against  Oennan  vessel  for  wages. 

SyL  4  (X,  1076).    Common  law  of  nations — Admiralty  jurisdiction. 

Bee  113  Am.  St.  Bep.  678,  note. 

8yt.  6  {X,  1076).    Amir«Ity  juriadietion— High  seas. 

Approved  in  In  re  Clyde  B.  8.  Co.,  134  Fed.  100,  where  statute  of 
atate  where  both  vessels  to  eolliaion  on  h'gh  acaa'belong  gives  right 
«f  action  for  wrongful  death,  admiralty  court  will  apply  auch  law. 

IH  U.  8.  394-401,  2S  L.  130,  HUNTLEY  v.  HUNTLEY, 

SyL  I  (Z,  1073).    Statute  of  frauds. 

Approvtd  in  Uartman  v.  ButterSeld  Lumber  Co.,  109  U.  8.  338, 
SO  L.  21s,  26  Sup.  Ct.  63,  one  claiming  under  deed  of  trust  from 
patentee  with  Itnowledge  of  prior  conveyance  of  timber  and  right  of 
way  cannot  •;ucslion  validity  of  auch  conveyance  because  it  was  made 
pursuant  to  agreement  prior  to  patent  in  consideration  of  an  advance 
of  money  to  enable  entrymen  to  obtain  patent;  Jones  v.  Patrick,  140 
Fed.  408,  verbal  agreement  between  complainant  and  defendant  that 
they  should  find  purchaser  for  mining  property  on  which  defendant 
held  an  option  and  divide  profits  is  not  within  statute  of  frauds  of 
Nevada. 

114  U.  8.  401-410,  28  L.  149,  STATE  BANK  v.  UNITED  STATEa 
Syl.  1  (Z,  1073).    Defalcation — Liability  of  government. 
Approved  ia  Tanner  t.  Lee,  121  Oa.  526,  49  8.  E.  593,  creditor  who, 
without  notice  of  another'!  claim,  receives  money  from  debtor  for 
pre-exiiting  debt  is  net  liable  for  an  accounting  to  true  owner. 
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114  V.  S.  411-417,  £9  L.  147,  THE  LATJBA. 

S7I.  2  (X,  1073).    ContempoiaiieoDa  coastnietloii. 

Approved  in  Walker  t.  Qlobe  etc.  Co.,  140  Fed.  3M,  lights  veated 
in  author  of  map,  etc.,  under  V.  8.  Comp.  St.  1901,  p.  3406,  are  not 
taken  away  b^  implication  by  TJ.  S.  Comp.  St.  1901,  pp.  3414,  3416; 
State  T.  Northern  Pae.  Rj.  Co.,  95  Minn.  47,  103  N.  W.  732,  foreign 
railway  company  paying  tax  on  gniu  eaininga  is  not  taxable  under 
§  1530,  Qen.  St.  1894,  bnt  under  other  seetioiu  of  c  11;  Ex  parte 
Anderson,  4S  Tex.  Cr.  399,  SI  8.  W.  9S7,  city  eoort  haa  no  jurisdictioii 
to  try  accused  for  Tiolation  of  state  atatate  probiblting  galea  on 
Sunday, 

114  U.  8.  417-429,  29  L  89,  EX  PAfiTE  WILSON, 

Syl.  1  (Z,  1074).    Supreme  court — Criminal  eases. 

Approved  in  Kepner  v.  United  States,  195  U.  S.  126,  49  L.  123,  24 
Sup.  Ct.  797,  right  of  government  to  appeal  from  jndgment  of  ac- 
quittal in  court  of  first  instance  in  Philippine  Islands  under  act  of 
Philippine  eommiasion,  August  10,  1001,  was  taken  away  by  32  Stat. 
at  L.  691,  e.  1369. 

SyL  2  (Z,  1075),    Prosecuting  by  indictment. 

Approved  in  Schick  v.  United  States,  195  U.  8.  69,  49  L.  102,  S4 
Sup.  Ct.  826,  person  prosecuted  under  24  Stat,  at  L.,  209,  e.  840,  U.  S. 
Comp.  Stat,  1901,  p.  2228,  §  11,  for  receipt  for  aale  of  oleomargarine, 
may  waive  jury  trial;  United  States  v.  Powers  ft  Bobertson,  1  Alaska, 
184,  18S,  prosecution  tor  sale  of  liquor  outaide  of  particular  building 
without  license,  being  a  misdemeanor,  may  be  by  information. 

Syl.  6  (Z,  1076).    Felony  at  common  law. 

Approved  in  State  t.  Foster,  187  Mo.  SOS,  86  B.  W.  249,  olttw  of 
deterring  witness  from  attending  trial  and  giving  evidence  noder 
Bev.  St.  1899,  f  2041,  is  a  misdemeanor. 

Syl.  10  (X,  1076)1     Test  of  infamous  crime. 

Approved  in  South  Carolina  v.  United  States,  199  U.  B.  450,  50  L. 

265,  26  Sup.  Ct,  110,  dispensing  agents  of  a  state  which  has  taken 

charge  of  buaineai  of  selling  intoxicating  liquors  are  within  scope  of 

)   3232,   3234,   3140;   United   States   t.   Camden   Iron 

6,  prosecution,  by  information  for  receiving  rebate 
Stat.    379,  c.   104,  U.  8.  Comp.  1901,  p.  3154,  was 

7.  Wimbiih,  130  Fed.  3S4,  order  of  police  magia- 
son  to  serve  term  in  chain  gang  is  infamous  pun- 
Itates  v..  Ames  Her.  Co.,  8  Alaska,  76,  eorporatioa 
ider  United  States  atatutea  for  carrying  on  busiDes* 
ithont  paying  license  required  by  |  3244,  Rev.  St. 
<e  v.  Bond,  102  Md.  383,  111  Am.  St.  Sep.  387,  62 
icted  of  making  aveicharge  for  prosecuting  peniion 

of  Act  Cong.,  June  27,  1890,  c.  034,  £  4,  86  SUL 
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183,  ig  not  conTieted  of  infaniDua  crime  within  Code  Pub.  Gen.  Iawi, 
art.  93,  §  SI;  Teiritoiy  v.  Stroud,  6  Okl.  109,  GO  Pae.  266,  proaecu- 
tioa  hy  iuformation  for  carrying  on  saloon  busineBB  In  violation  of 
§  27,  e.  47,  Stat,  1893,  was  proper;  Ex  parte  Lacey,  6  Okl.  B,  37  Pac, 
1096,  where  person  ia  arrested  upon  complaint  before  United  States 
commiBsioner  charging  infamouB  crime,  under  g  1044,  Bev.  St.  U.  8., 
filing  of  complaint  does  not  staj  operation  of  statute  of  limitation; 
State  T.  Nichols,  27  B.  I.  77,  60  Atl.  766,  under  Acts  1838,  §  12,  c.  6, 
p.  979,  oifenBO  of  beating  an  animal  was  cognizable  bj  jnatice  of  the 

SyL  12  (X,  1078).     Information  and  indictment. 

Approved  in  Cnyler  t.  Atlantic  etc.  B.  Co.,  131  Fed.  99,  publisher 
of  newspaper  who  in  editorial  crttieiscB  conduct  and  integrity  of  court 
cannot  be  punished  for  contempt  under  Bev.  St.,  §  725;  In  re  McNeil, 
68  Kan.  369,  74  Pac.  1111,  defendant  convicted  of  assault  and 
battery  under  Gen.  St.  1901,  and  sentenced  to  both  fine  and  imprison- 
ment i*  entitled  to  discharge  on  habeas  corpus. 

114  V.  a.  429-430,  29  L.  93,  UNITED  STATES  v.  PETIT. 

8yl.  ]  (Z,  1078).    Infamoua  crime — Counterfeiting. 

Approved  in  State  v.  Nichols,  27  B.  I.  82,  60  Atl.  768,  offense  of 
beating  an  animal  is  not  an  infamons  crime  under  lawa  of  Bhode 
Island. 

114  U.  S.  430.439,  29  L.  144,  DODOE  v.  KNOWLES. 

Syl.  5  (Z,  1079).    Buffie!eat  notice  of  appeal. 

Approved  in  Locbman  t.  Lang,  132  Fed.  4,  where  appeal  has  been 
allowed  by  taking  secnrity  and  filing  transcript  and  docketing  within 
time,  failure  to  issue  citation  within  time  is  not  ground  for  diaminat 
of  appeal. 

114  D.  S.  439-447,  29  L.  177,  DOBSON  v.  HABTFOBD  CABPET  Cft 

Syl.  3  (X,  1080).    Damages  for  infringement. 

Approved  in  Begia  v.  Jaynes,  191  Mass.  251,  77  N.  E.  777,  plaintiff 
entitled  to  recover  damages  for  use  of  trademark  "Bez"  or  "Bexall"' 
in  sals  of  preparations  far  cure  of  dyspepsia;  New  York  Bonk  Note 
Co.  V.  Hamilton  Bank  Note  Co.,  180  N.  Y.  296,  7S  N.  E.  53,  measure 
of  damages  for  selling  printing-presses  with  certain  attachments  in 
violation  of  agreement  is  diflFerence  between  profits  made  from  sale 
of  presses  with  and  without  attachment. 

114  V.  8.  453-463,  29  L.  216,  DISTBICT  OF  COLUMBIA  COMMBS. 
V.  BALTIMOBE  ETC.  B.  B.  Co. 

Byl.  1  (X,  10S2).    Title  to  streets. 

Approved  in  dissenting  opinion  in  Canton  v.  Cotton  Warehouse  Co., 
84  Uiss.  317,  105  Am.  8t.  Bep.  4S3,  36  So.  280.  65  L.  B.  A.  S61, 
majority  holding  power  given  to  railway  company  to  do  all  acta 
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incidental  to  maint«iutiiee  of  its  road  ineludM  right  to  lay  eondolta 
Itt  its  right  of  vay  to  condaet  iratar  to  its  bnildingB.  B«e  105  Am. 
St.  B«p.  4S6,  note. 

114  TJ.  8.  471-477,  29  L.  215,  BUBTON  v.  WEST  JEBSET  PEBEY  CO. 
(Z,    1083.)     Miaeallaiieons.    Cited    in   Bbea   v.    United    States,   O 
Ok).  S57,  50  Fbc.  994,  ezeeption  to  each  and  oTaiy  and  alt  of  tli« 
inatructioiia  given  t^  eonrt  to  jor;r  >*  anfflcieiit. 

114  D.  8.  488-492,  29  L.  183,  HOPT  t.  tTPAH. 

(X,  1084.)  Miscellaneoaa.  Cited  In  diusnting  opinion  in  Kepner 
T.  United  SUtes,  195  U.  B.  135,  49  L.  186,  24  Sup.  Ct.  797,  majority 
holding  nnder  32  Stat,  at  L.  091,  e.  1369,  government  eanoot  appeal 
from  jadgment,  of  acqnittaJ  in  FliilippiDe  Islands. 


S7I.  2  (X,  1085).    Banltraptej  of  railroad. 

Approved  in  In  re  Mathews  etc.  State  Co.,  144  Fed.  TE8,  corporation 
engaged  in  qnarrj'tng  slate  and  selling  it  after  trimming  and  cutting 
it  is  engaged  in  mining  and  manitfacturing  bnaineas  nnder  Bankr.  Act 
Jolj  1,  189S,  !  4b,  u  amended  in  1903. 

S7I.  3  (Z,  1085).    StatDS  of  franchise. 

Approved  in  Viekshnrg  t.  Vicksbnrg  Waterworks  Co.,  209  U.  B. 
404,  50  li.  1109,  26  Bnp.  Ct.  660,  contract  rights  nnder  mnnieipol  or- 
dinance nhieh  was  propertj  of  water  company  covered  bj-  mortgage 
paaaed  nnder  foreclosure  to  purchaser;  Julian  t.  Central  Tmat  Co., 
193  V.  8.  105,  48  L.  636,  24  Sup.  Ct.  390,  property  and  franchises 
«t  railroad  purchased  at  foreclosure  aale  are  not  liable  tor  satisfaction 
«f  jodgment  for  tort  committed  by  mortgagor  after  sale  because  of 
failure  of  purchaser  to  comply  with  N.  C.  Code;  Omaha  Water  Co. 
V.  City  of  Omaha,  147  Fed.  15,  foreclosure  of  mortgage  of  property  of 
water  company  paases  to  purchaser  contract  to  eolleet  ipeeifled  ratea 
in  contract  between  company  and  eity;  Farmers'  Loan  ete.  Co.  v. 
Meridian  W.  W.  Co.,  139  Fed.  665,  fianehise  granted  water  company 
to  maintain  pipea  in  street  to  supply  water  may  be  mortgaged;  San 
Joaquin  etc.  Irr.  Co.  v.  Uerced  Co.,  2  Cal.  App.  SOO,  84  Pac.  288, 
where  corporation  was  anthorized  to  acquire  property,  etc.,  the  exer- 
cise of  Buch  process  in  county  other  than  where  principal  place  of 
business  is  located  subjected  property  therein  to  taxation. 

114  U.  8.  611.523,  29  L.  240,  STUBGES  v.  CABTEB. 

Syl.  2  (Z,  1086).    Collection  of  taxes — Previoos  year. 

Approved  in  Georgia  B.  B.  Co.  v.  Wright,  124  Oa.  615,  S3  3.  E. 
260,  acceptance  by  comptroller  general  of  return  from  which  taxabi* 
property  has  been  omitted  does  not  bar  state  of  its  right  to  proceed 
Against  delinquent  for  tax  due  on  omitted  property;  Adama  v.  Euy* 
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kendall,  S3  Uiu.  5S4,  35  So.  835,  Aeti  1894,  e.  84,  p.  E9,  appointing 
atate  rerenne  ngent  to  aoperviM  aotion  of  tudng  offieera  waa  not  on- 
eoDBtitntlonaJ. 

87I.  6  <X,  lOBT).    Tuation  of  eorporata  atoek. 

Approved  in  Union  ete.  Transit  Co.  t.  Eentncky,  109  U.  S.  S05, 
GO  L.  154,  S6  Sop.  Ct  36,  due  proeeaa  of  law  is  denied  Kentucky  eor- 
poiation  by  tax  oaaeaaed  nnder  E7.  St.,  g  4020,  npon  rolling  atock 
permanenily  located  in  another  atate. 

.  ATWATEE 

Syl.  1  (X,  1087).    Patent— ITae  of  diea. 

Approved  in  American  Choc.  Uach.  Co.  t.  Eelmstetter,  148  Fed. 
9S0,  Holmes'  patent  No.  493,209,  for  machine  for  coating  confec- 
tionery, claim  1,  is  not  infringed  by  Weeks'  patent  No.  634,633. 

114  n.  S.  525-542,  29  L.  204,  FOBT  LEAVENWOBTH  E  B.  v.  LOWE. 

ByL  1  (X,  1067).    Federal  jnrisdietion  over  land. 

Approved  in  Hamburg  American  8.  S.  Co.  v,  Grube,  190  U.  S.  415, 
40  L.  S33,  SB  Sup.  Ct.  352,  pnblic  laws  of  New  Jersey  are  in  force 
in  littoral  waters  of  Sandy  Hook  peninsols  below  low-water  mark 
whether  enacted  prior  or  aobsequently  to  eesaion  by  New  Jersey  to 
United  Stetea  by  act  March  12,  1046;  United  States  t.  Tully,  140 
Fed.  900,  homicide  committed  in  place  where,  upon  admisaioii  of  Mon- 
tana into  Uuion,  right  to  exeluaive  legislation  was  reserved  to  gm- 
eral  government,  is  puniahable  in  federal  court. 

SyL  2  (Z,  loss).    Acquisition  of  land  by  government. 

Approved  in  United  Shoe  Mach.  Co.  v.  Dupleaaia  ete.  Co.,  14S  Fed. 
36,  patent  granted  prior  to  January  1,  189S,  which  ia  limited  by  Bev. 
St.,  I  48S7,  to  terms  of  prioi.  foreign  patent,  is  not  changed  by  33 
Stat.  1036,  1039. 

Syl.  4  (X,  loss).    Qualification  of  government's  ownership. 

Approved  in  In  re  Blount,  142  Fed.  267,  where  insolvent  trans- 
ferred all  his  property  to  one  creditor  to  be  distributed  among  bis 
creditors  save  one,  and  said  creditors  expressed  no  objection,  under 
Bankr.  Act,  July  1,  1S9S,  c  541,  £  56b,  3D  Stat.  560,  the  single  cred- 
itor only  could  maintain  petition  in  bankruptcy;  United  States  v. 
Tully,  140  Fed.  005,  after  passage  of  the  Organic  Act,  gg  16  and  36, 
in  the  territory  of  Montana,  ceased  to  be  public  lauds;  State  v. 
Tully,  31  Mont.  376,  78  Pae.  764,  where  certain  land  was  granted 
to  proposed  atate  of  Montana,  excluding  certain  section  of  each 
townabip,  which  remained  in  possession  of  federal  government,  a  erims 
committed  tberMU  ii  p nniakable  in  federal  court. 
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114  U.  B.  542-547,  29  L.  270,  CHICAGO  ETC.  E.  B.  CO,  ▼.  HcOLINN. 

S7I.  3  (X,  1090).    ExcluBive  jariBdietion  hy  federal  goventment. 

Approved  in  Hamburg  American  B.  8.  Co.  v.  Grabe,  196  U.  S-  415, 
49  L.  533,  25  Bup.  Ct.  3SS,  public  laws  of  New  Jersej'  are  in  force  in 
littoral  waten  of  Sandy  Hook  peninsula  below  low-water  mark  whether 
enacted  prior  or  Bubsequently  to  oesaioo  by  New  Jeraej  to  Doited 
States  by  set  Uareh  12,  1848. 

Syl.  4  (Z,  1090).    Treaties— Unnieipal  laws. 

Approved  in  In  re  Chaves,  149  Fed.  75,  under  civil  law  In  fore* 
in  New  Mexico  except  aa  changed  by  statute,  community  property 
acquired  by  husband  or  wife  is  flrat  subject  to  community  debts,  then 
antenuptial  debts  of  hnsband. 

114  V.  8.  649-555,  89  L.  255,  MAETINSBUEG  ETC.  B.  E.  t.  MAECH. 

8yL  1  (Z,  1091).    Effect  of  engineer's  eertiftcnte. 

Approved  in  Bash  v.  Jones,  144  Fed.  945,  clause  In  specifications 
for  foundation  of  building  that  "whole  to  be  made  perfectly  water- 
tight and  guaranteed,"  did  not  constitute  guaranty  tbat  cellar 
should  be  water-tight,  but  was  only  guaranty  of  his  compliaaee  with 
specifications;  Moore  ft  Co.  v.  Cornwall,  144  Fed.  30,  charter-pa rtf 
containing  provision  that  certificate  of  marine  lUTvoyor  that  veBwl 
in  proper  condition  for  voyage  shoold  be  furnisbed  charterers,  con- 
templated actual  survey  and  not  a  refusal  on  account  of  her  age; 
Guild  V.  Andrews,  137  Fed.  371,  70  C.  C.  A.  4B,  stipulation  in  eon- 
tract  for  eonstrnction  of  sewer  making  engineer  arbiter  of  amount 
of  work  done  and  compensation  to  be  paid  is  valid;  Conners  v.  United 
Btates,  130  Fed.  614,  under  contract  for  construction  of  building 
coDtaiDiug  provisions  for  excavation,  contractor  assumed  risk  of 
depth  of  excavation;  Oreen  Bay  Lumber  Co.  v.  Indepeudent  School 
Dist.,  126  Iowa,  233,  101  N,  W.  87,  under  contract  for  construction 
of  seboolhouse  which  provided  that  payments  should  be  made  as  work 
progressed  on  architect's  certificates,  payments  made  to  contractor 
on  such  certificates  on  information  furnished  him  by  super  in  tendent 
were  sufficient;  Bdwards  v.  Hansboro,  72  Ean.  24,  62  Pae.  522,  pro- 
vision in  contract  between  principal  contractor  and  subcontractor  for 
grading  of  railroad,  that  work  should  be  under  supervision  of  en- 
gineer, who  should  make  estiniatcB  for  basis  of  payments,  and  that 
his  decision  should  be  final,  is  valid;  Seretto  v.  Bocklaud  etc.  By.,  101  Ue. 
14S,  63  Atl,  653,  where  contract  provides  that  installments  to  be  paid  by 
defendant  to  plaintiff  contractor  for  work  on  railroad  shall  be  determined 
by  engineer,  and  another  engineer  is  substituted,  estimates  of  sobetitoted 
engineer  are  binding;  White  v.  Abbott,  168  Mass.  102,  74  N.  E.  306, 
provision  in  contract  between  contractor  and  subcontractor  that  if 
latter  should  fail  to  complete  contract  and  owner  should  ba  obliged 
to  complete  it  and  expense  to  be  deducted  from  contract  price,  and 
cost  to  be  certified  by  architect,  is  valid,  and  architect's  detemiina* 
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tion  Ib  binding;  Livesley  t.  Johnston,  49  Or.  46,  106  Am.  St.  Bep. 
447,  76  Pac.  949,  65  L.  B.  A.  T83,  contract  for  sale  of  hops  providing; 
for  qoantit;  and  price,  etc.,  is  not  wanting  in  mntualitj  becaose  they 
must  be  "according  to  judgment"  of  buyer;  Dallas  etc.  Loan  Aaan. 
V.  Thomas,  36  Tex.  Civ.  272,  81  8.  W.  JD44,  whera  building  contract 
required  building  to  be  completed  to  satisfaction  of  architect,  in  suit 
•on  contractor's  bond  after  abandonment,  sureties  were  bound  by 
tesiimoujr  of  architect  that  certain  Itemi  were  necessary  to  com- 
plete building;  BUlmyer  t.  Insurance  Co.,  S7  W.  Va.  47,  49  B.  E. 
ilOS,  903,  SD  award  made  in  pursuance  to  condition  in  policy  of  in- 
-surance  is  final  to  amonnt  of  loss  but  not  as  to  other  mattersi  Plumb- 
ing Co.  T.  Carr,  54  W.  Ta.  276,  46  8.  E.  460,  where  contract  for  plumb- 
ing home  providM  that  final  payment  shall  be  made  when  work  il 
completed  to  satisfaction  of  architect,  bis  reasons  for  rejection  if 
tnado  in  good  faith  cannot  be  inquired  into. 

114  U.  S.  S55-562,  20  L.  S48,  STBANQ  v.  BBADNEB. 
S7I.  2  (X,  1093).    Qaim  against  bankrupt. 

.  Approved  in  In  re  Bardie,  143  Fed.  608,  false  statement  made  by 
jiartner  ia  ordinary  course  of  business  in  buying  merchandise,  for 
purpose  of  buying  goods  on  credit,  bars  other  partners  from  right  to 
•disebarge  in  t>aDkruptcy  under  Bankr.  Act,  July  1,  1898;  Standard 
dewing  Machine  Co.  t.  Alexander,  68  S.  C.  510,  47  S.  E.  712,  plaintiflF 
in  tort  on  ground  that  goods  obtained  by  fraudulent  represGntations 
not  estopped  by  proving  in  bankruptcy  court  notes  taken  for  prico  of 
^ooda. 

114  XT.  S.  564-575,  29  L.  277,  WALES  t.  WHITNEY. 

Syl.  3  (!X,  10S4).    Naval  eoart-martials. 

See  111  Am.  St.  Bep.  936,  note. 

Syl.  5  (X,  1005).     Bestraint  necessary  for  habeas  corpus. 

Approved  in  Mackenzie  v.  Barrett,  141  Fed.  966,  defendant  ar- 
rested under  indictment  for  abandonment  of  his  wife  and  having 
jiven  bail  is  entitled  to  writ  of  habeas  corpus  to  test  right  of  court 
to  detain  him  for  any  purpose;  In  re  Dykes  v.  Baker,  13  Okl.  340,  74 
Pac.  507,  one  who  has  been  arrested  upon  indictment  pending  in  dis- 
trict court  and  has  given  bail  is  not  entitled  to  discharge  on  habeas 
•corpus. 

114  U.  8.  676-587,  29  L.  273,  RICHMOND  MINING  CO.  T.  HOSE. 

SyL  1   (X,  109S).     Excessive  size  of  mining  claim. 

Approved  in  McPherson  v.  JuUus,  17  8.  D.  123,  95  N.  W.  434,  is 
-absence  of  fraud,  locator 's  claim  of  six  hundred  and  fifty  feet  in  excess 
of  amount  alloned  by  law  is  invalid  only  aa  to  excess. 

Limited  in  Price  v.  Mcintosh,  1  Alaska,  291,  292,  where  junior  locator 
atteOipts  to  relocato  excess  in  area  in  placer  claim,  he  must  locate  por- 
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mpied  bf  digpsga  or  propeitj  of 

S7I.  8  (Z,  1006).    Uining  dmim — CommencenieDt  of  aetioiL 

Approved  in  Nome-Sinoolt  Co.  t.  Simpaon,  1  >1mfc-|t,  583,  586,  587, 
eonrt  will  decide  rigbt  of  poMCwion  of  mining  property  under  Ikws  of 
locality  unless  one  or  other  of  parties  estabtlshes  valid  title  under 
United  States  mining  laws;  Pennsylvania  Mip.  Co.  v.  Bales,  18  Colo. 
App.  110,  70  Pac  441,  trial  and  failure  to  object  that  adverse  elaini  not 
filed  within  legal  timo  ia  waiver, 

ByL  6   (X,  1096).     lAnd  Department — Dispnted  mining  claim. 

Approved  in  Wright  t.  Hartville,  13  Wyo.  607,  81  Pae.  651,  652,  lAQd 
Department  and  not  eonrt  has  jnrisdiction  In  action  between  townaite 
claimant  and  tnining  claimant. 

SyL  7  (X,  1096).  Povrar  of  land  office— Pending  suit 
Approved  in  Deeney  v.  Mineral  Creek  MiU.  Co.,  11  H.  U.  S94,  6T 
Fac.  726,  receiver's  receipt  issued  to  mining  applicant  daring  pendency 
of  action  io  court  in  pnrauance  of  {  2326,  Bev.  St.  17.  S.,  ia  void;  dis- 
senting opinion  in  Lily  Min.  Co.  V.  Kellogg,  Z7  Utah,  121,  74  Pae.  521, 
majority  holding  where  no  claim  adverse  to  mining  claim  is  filed  witbin 
time  limited  by  Bev.  St.,  |  2325,  it  i*  eonclnsively  presumed  that  ap- 
plicant entitled  to  patent. 

114  V.  6.  587-598,  29  L.  235,  WABASH  ETC.  BT.  t.  HAU. 

SyL  1  (Z,  10&7).    Status  of  corporate  property. 

Approved  in  Dubreuil  y.  Gaither,  98  Md.  C44,  96  Atl.  9S6,  where 
partnership  has  note  diseonnted  at  bank  and  proceeds  are  deposited  thera 
in  name  of  one  partner  as  trustee  and  trustee  recovers  iudgment  against 
receiver  of  bank  for  balance  of  deposit,  in  suit  by  receiver  against  all 
partners  he  was  entitled  to  setoff  of  balance  due  bank  on  note  against 
the  judgment 

ByL   2    (X,    1098).    Status   of  consolidated   corporations. 

Approved  in  Chicago  ft  N.  W.  By.  Co.  v.  Fox  Biver  E.  By.  etc,  119 
Win.  188,  96  N.  W.  542,  purchase  from  street  railway  company  of  its 
equipment,  but  not  fianchises,  etc.,  did  not  make  purchaser  seller's 
"successor"  within  terms  of  contract  making  seller  and  succeasors  liable 
for  wages  of  flagman  at  crossing. 

114  D.  S.  606-615,  29  L.  229,  WUBTS  v.  HOAQLAND. 

Syl.  1  (X,  1099),    Expense  of  drains. 

Approved  in  Brown  v.  Oerald,  100  Ue.  368,  109  Am.  St.  Bep.  526, 
61  Atl.  792,  70  L.  B.  A.  472,  manufacturing,  selling  and  distributing 
electricity  for  power  and  manufacturing  purposes  is  not  a  public  use 
for  which  private  property  may  he  taken  against  will  of  the  otmer; 
Minnesota  Canal  etc.  Co.  v.  Eoochiching  Co.,  97  Minn.  448,  107  N.  W.  412, 
under  Minnesota  statutes  relating  to  construction  of  canal  and  creation 
of  water-power,  corporation  is  not  authorised  to  divert  water  freiB 


sdbvGoOgIc 


ISn  NotM  on  IT.  &  Beporti.  114  U.  8.  615-610 

DAvigabla  lakaa  uid  gtreoma  to  inch  an  extent  u  to  Interfere  with  nsri* 
(ation.    See  102  Am.  St  Bep.  S33,  note. 

S7I.  2  (X,  1100).    Equal  protection  of  the  l&w. 

See  102  Am.  St  Bep.  814,  note. 

Criticised  in  Yoris  v.  Pittsbnrg  Plate  OUu  Co.,  163  Ind.  «08,  TO 
N.  E.  252,  tinder  Mctione  Borni'  Bev.  St,  1894,  proriding  for  method 
Bsseaaing  property  for  improvements,  etc.,  useBBnient  on  abntting  lote 
foonded  on  report  not  giving  names  of  owners  on  bnek-ljing  I&nd, 
ereated  lien  on  b&ek-ljing  land. 

114  U.  a  619-619,  29  L.  224,  SCHOFIELD  v.  CHICAGO  ETC.  BF. 

S7I.  1    (X,  1100).    Doty  on  appnwehing  railroad  crossing. 

Approved  in  Northern  Pac  K7.  Co.  *.  Jones,  144  Fed.  49,  50,  where 
plaintiff  in  full  possesaioD  of  hie  fncnIUes  walks  on  railroad  track  for 
half  a  mile,  without  looking  back,  or  listeniog,  and  is  struck  bj  train, 
he  is  guiltj  of  eontributory  negligence  as  matter  of  law;  International 
etc.  Co.  v.  Gaffney,  143  Fed.  307,  owner  of  steamship  which  was  in 
charge  of  tugs  hired  to  take  her  from  public  pier  to  sea  is  not  liable 
for  injury  to  person  on  pier  caused  by  hawser  sweeping  across  pier,  ow- 
ing to  handling  of  tag;  dissenting  opinion  in  Klutt  v.  Philadelphia  etc 
By.  Co.,  142  F9i.  998,  majority  holding  where  tugboat  having  a  ear  float 
on  ench  side  ran  down  rowboat  and  plaintiff's  intestate  was  drowned, 
question  of  negligence  was  for  jury;  Chicago  etc.  By.  Co.  v.  Smith,  141 
Fed.  931,  where  deceased  stepped  from  behind  a  dead  engine  onto  a 
railroad  track,  without  looking,  and  was  struck  and  killed,  he  was 
guilty  of  contributory  negligence;  Western  Cn.  Tel.  Co.  v.  Baker,  140 
Fed.  319,  where  telegraph  company  neglected  to  deliver  telegram  to 
plaintiff  informing  her  of  her  f&ther's  death,  but  she  knew  of  it  in 
time  to  have  attended  the  funeral,  but  did  not  do  so  on  aceonnt  of 
indisposition  or  lack  of  care  to  take  train,  she  could  not  recover  dam* 
ages;  Southern  By.  Co.  v.  Carroll,  138  Fed.  641,  where  traveler  knew  of 
existence  of  railroad  crossing,  approached  it  at  night  in  a  cBiriage,  with 
curtains  drawn,  without  looking  or  listening,  he  was  guilty  of  contributory 
negligence;  Diahon  v,  Cincinnati  etc.  By.  Co.,  133  Fed.  478,  66  C  C.  A. 
345,  where  section-hand,  in  attempting  to  pass  between  two  ears  waa 
em  shed  by  one  ear  moving  against  the  other,  be  was  guill7  of  con- 
tributory negligence;  Chicago  etc.  By,  Co,  v,  Andrews,  130  Fed,  72,  64 
C,  C.  A.  39S,  plaintiff,  who  stepped  apon  railroad  crossing  directly  in 
front  of  rapidly  moving  train  in  daytime,  was  guilty  of  contributory 
negligence;  Gunn  v.  Union  B.  B,  Co,,  27  B.  I.  336,  62  AtL  121,  where 
plaintiff  backed  from  between  horses  and  team  on  to  traek  without 
looking  be  waa  guilty  of  contributory  negligence;  Bamberg  v.  Atlantic 
Coast  Line  B.  B.,  72  S.  C.  392,  51  8.  E.  9S9,  where  plaintiff  was  injured 
by  being  stmck  by  railroad  train  while  attempting  to  «ros*  troe^ 
whether  it  was  negligence  not  to  look  and  listen  is  for  jorj. 
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SjL  2   (X,  1102).     Directing  verdict  for  defendant 

Approved  in  Detroit  ete.  B.  Co.  t.  Lambert,  190  Fed.  5S7,  here  tlwra 
was  positive  testimonj  that  signal*  were  given  by  trein  at  crossing 
and  teatimoD}'  by  others  who  were  close  hj  that  none  were  given,  qnes- 
tion  was  for  jurjr;  Hewi  v.  Equitable  Life  Aasor.  Society,  113  Fed.  653, 
where,  in  action  on  poli^,  only  inference  was  that  insured  had  mada 
material  miareprMeDtations  as  to  his  phjsical  condition  and  as  to  lus 
use  of  alcoholic  beverages  in  his  application  and  to  medical  examiner, 
court  properly  directed  verdict  for  defendant;  Chrietensen  t.  Metro- 
politan St.  By.  Co.,  137  Fed.  712,  70  C.  C.  A.  657,  in  action  for  personal 
injoriea  Bnstained  by  breaking  of  chain,  evidence  that  there  was  a  flaw 
on  inside  of  link,  bnt  could  not  be  discoverable  by  inspection,  did  not 
justify  submission  of  case  to  jury;  International  T.  Book  Co.  v.  Heartt, 
136  Fed.  133,  69  C  C.  A.  127,  where,  in  an  action  against  corporation 
for  slanderauB  words  spoken  by  its  agent  with  reference  to  an  embeule- 
ment  by  plaintiff,  it  appeared  that  words  were  osed  after  agent  had 
gone  to  another  locality,  where  lie  was  not  engaged  in  any  duty  under 
hie  contract,  defendant  was  not  liable;  Van  Winide  v.  New  Tork  etc 
B.  B.  Co.,  34  Ind.  App.  480,  73  N.  E.  159,  where  plaintiff  who  was  in- 
firm and  aged,  approached  a  railroad  croBsing  and  noticed  a  long  train 
moving  slowly  on  the  south  track,  and  was  strnck  by  a  train  on  tha 
north  track,  which  was  standing  near  when  he  reached  the  crossing,  is 
guilty  of  contributory  negligence;  Woolf  t.  Washington  ete.  Nav.  Co.,  37 
Wash.  503,  7B  Fac.  999,  one  who,  driving  toward  railroad  crossing,  could 
see  approaching  locomotive  for  a  considemble  distance,  was  guilty  of 
contributory  negligence  as  matter  of  law  in  attempting  to  crow  ahead 
of  locomotive. 
114  U.  8.  622-63S,  29  L.  2S7,  BBOWN  V.  HOUSTON. 

Syl.  1   (Z,  1103).     State  taxation  on  imparts. 

Approved  in  United  States  Bubber  Co.  v.  Butler  Bros.  Shoe  Co.,  132 
Fed.  399,  foreign  corporation  which  has  established  place  of  busineaa 
in  Colorado  where  its  goo'dis  are  sold  by  factor  under  contract  is  doing 
business  in  state  within  meaning  of  Act,  Colo.  1901,  f  10;  People  v. 
Wells,  1S5  N.  Y.  278,  77  N.  E.  20,  when  foreign  corporation  maintain* 
office  in  the  state  for  sale  of  its  products  which  are  imported  into 
state  and  sold  in  original  packages,  taking  billa  receivable  in  payment, 
and  they  are  held  within  state  until  maturity,  and  proceeds  imported 
remitted  to  home  office,  they  are  taxable  under  Tax  Law,  Law*  1896,  p. 
600,  c.  908,  g  7.    See  100  Am.  St.  Bep.  835,  note. 

Syl.  9  (X,  1104).    State  tax  on  exports. 

Approved  in  In  re  Sydow,  4  Ariz.  210,  36  P&e.  215,  Rev.  St.,  tit.  48, 
par.  2239,  S  9,  as  amended  by  Act  No.  S3,  Laws,  1893,  requiring  dealer* 
in  merchandise  except  certain  products  of  this  territory,  and  sold  by 
producer,  to  pay  license  tax,  is  valid.    See  112  Am.  St.  Bep.  651,  not*. 

Bjl.  B   (X,  1105).     Congressional  control  of  tnterstate  commerce. 

Approved  in  People  v.  Bcardon,  1S4  N.  Y.  4S(>,  112  Am.  St.  Bep.  643, 
77  N.  E.  978,  Laws  1905,  pp.  474,  477,  c.  2-!l,  §3  315,  324,  imposing  tu 
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oa  trauafen  of  stock,  b  eoDstitution&l;  Hagan  t.  Citj  of  Bichmond,  IM 
Ttk.  732,  3  L,  B.  A.  (N.  S.)  1120,  62  S.  E.  38S,  under  Act  Cong.,  Uareh 
3,  18W,  0.  425,  I  19,  30  Stat.  1154,  relating  to  antborltj  of  Secretary 
of  War  to  remove  obatmctiona  from  navigable  waters,  be  did  not  have 
excluiive  jnriBdiction,  bnt  in  absence  of  action  on  Ms  part,  local  ao- 
tboritiee  may  protect  waterwaj's. 

Syl.  6  CX,-1105).    Taiation— Prodoct*  of  other  Btatee. 

Approved  in  Delaware  etc  B.  B.  Co.  v.  PeDtis;lvania,  198  U.  S.  354,  49 
L.  1082,  25  Sup.  Ct  669,  coal  mined  in  PeQi]S7lvania  and  shipped  out 
of  Btate  for  sale  is  not  taxable  in  Penngjlvania  under  Pa.  Lawg,  1891,  p. 
229;  Wrought  Iron  Baoge  Co.  v.  Campen,  13S  N.  C.  518,  47  B.  E.  662, 
where  ranges  are  manufactured  in  one  state  and  sold  by  sample  in 
another  and  delivered  in  original  packages,  neither  person  eihibiting 
■amples  or  delivering  are  peddlers,  within  Pub.  Laws  1003,  p.  336,  C.  - 
247. 

8jl.  7  (X,  1105).     Taxation — Mixture  of  propartj  at  destinatioii. 

Approved  in  Delaware  etc.  B.  B.  Co.  v.  Pennsjlvania,  198  U.  8.  352,49 
li.  lOSl,  25  Sup.  Ct.  669,  coal  mined  in  Pennsylvania  and  shipped  to 
another  state  (or  sale  is  taxable  in  latter  state;  itehrer  v.  Stewart,  197  U. 
S.  65,  49  L.  666,  25  Sup.  Ct.  403,  tax  upon  residBut  managing  agents  of 
nonresident  meat-packing  houses,  imposed  hj  Oa,  Act,  Dec.  21,  1900,  does 
not  conflict  with  commerce  clause  of  federal  constitution  when  applied  to 
business  of  aelling  to  local  consumers  from  original  packages  shipped 
into  state  without  previous  contract;  Mercbauts'  Transf,  Co.  v.  Board  of 
Review,  128  Iowa,  733,  105  N.  W.  213,  mercbaadiae  belonging  to  non- 
resiclent  sellers,  consigned  to  warehouseman  within  state  and  starett 
to  account,  future  delivery  on  sales  bj  owner,  may  be  assessed  by  local 
authorities;  Territory  y-  Denver  etc.,  B.  B.  Co.,  12  N.  M.  433,  78  Pac. 
76,  upholding  Laws  1901,  p.  96,  relating  to  inspection  of  bides;  American 
Steel  etc.  Co.  v.  Speed,  110  Tenn.  546,  100  Am,  St.  Rep.  814,  75  S.  W. 
1042,  where  goods  are  shipped  in  original  packages  to  agents  and  deliv- 
ered in  that  form  to  customers  and  ninety  per  cent  go  ultimately  to  job- 
bers, beyond  limits  of  state,  they  become  common  mass  of  property,  and 
taxable  within  state;  Oulf  etc.  By.  Co.  v.  State,  32  Tex.  Qv.  11,  73  8. 
W.  435,  where  com  had  been  shipped  from  South  Dakota  to  Teiarkana, 
Texas,  and  arrived  there  before  contract  had  been  entered  into  in  Kansas 
for  the  sale  of  the  com  to  a  firm  in  G.,  Texas,  the  tianaaction  would  be 
entirely  local;  Gulf  etc.  By.  Co,  v.  State,  32  Tex.  Civ.  8,  73  S.  W.  433, 
where  corn  was  shipped  from  South  Dakota  to  Texarkana,  Texas,  with 
privilege  of  inspection  at  Kansas  City,  under  through  bill  of  lading,  and 
it  was  transferred  to  other  cars  at  Kansas  Ci^,  and  shipped  to  Tex- 
arkana, and  it  was  sold  by  consignee  at  Texarkana  to  firm  at  G.,  Texas, 
and  on  arrival  of  com  at  Texarkana,  it  was  transhipped  to  Q.,  the 
interstate  shipment  terminated  at  Texarkana;  Standard  Oil  Co.  v. 
Fredericksburg,  105  Va.  SS,  52  S.  E.  SIS,  oil  company  which  brings  oil 
from  foreign  state  into  this  state  and  mingles  it  with  property  of 
state,  is  not  engaged  in  interstate  commerce;  Bacon  v.  Locke,  42  Wash. 
817,  83  Pao.  722,  Laws,  1905,  pp.  372,  373,  providing  that  every  person 
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who  peddiM  Mt  or  "after  ahipmnt  to  llie  itate"  eaoTasMs  kad  adl» 
bj  iftmple  certain  *rtiel«a  flhall  fmj  liceoae,  ia  aneonstitatioiikl  nnder  mit. 
-n,  I  1^  WMh.  Conrt.     Bm  IDO  Am.  Bt.  Bep.  830,  Dota. 

87L  8  (X,  1107}.     Taxation— Nonnoideiit  and  nonreaideiit  importer. 

AppTOT«d  in  Union  Ac.  Tnnait  Co.  t.  Eeatoekj,  199  U.  &  200,  50  L. 
154,  20  Sap.  Ct.  80,  dna  process  of  law  is  denied  Eeatuekj  eorpoiatioB 
bj  tax  under  Kj.  St.,  §  4020,  upon  its  rolling  itock  permanentlj 
located  in  other  states  and  emplajed  there  in  proseentian  of  its  buaineaa. 

114  n.  8.  e42-es3,  29  i^  sso,  ex  FABTE  BEGGEL. 

87L  1  (Z,  1108).    Constniction  of  Ber.  St,  ||  0278,  527B. 

Approvad  In  Knox  t.  BUte,  104  Ind.  234,  108  Am.  St.  Bep.  291,  7S 
N.  E.  2G8,  fugitive  from  jiutice  extradited  on  epeeifie  charge  may  b« 
tried  on  different  charge  withoat  being  afforded  opportunitj  to  retnn 
to  stata  from  which  be  wai  extnditod. 

SjL   S    (X,    1108).     Offense*   against   state    laws. 
Approved  in  Dodge  v.  Ellis,  795  U.  B.  020,  49  L.  350,  25  Sap.  CL  791, 
following  rule.    See  112  Am.  8L  Bep.  119,  note. 

S7I.  3   (X,  HOB).    Extradition— Proof  that  aacnsed  was  in  state. 

See  112  Am.  St,  Bep.  141,  not& 

S7I.  4  (X,  1108).    Criminal  procedue  la  state  coarta. 

Approved  in  Bogera  v.  Peek.  1S9  TT.  S.  434,  50  L.  200,  26  Bnp.  Ct. 
87,  reprieve  by  governor  of  state  postponing  execution  of  death  sentence 
granted  for  purpose  of  appeal  to  United  States  lopreroe  coort,  is  not 
proceeding  against  prisoner  within  neaning  of  U.  8.  Bev.  St.,  S  700,  as 
amended  b;  act  March  3,  1893;  Benson  v.  Henkel,  108  TI.  S.  10,  49 
L.  022,  25  Sup.  Ct.  S09,  objection  to  indictment  eharging  violation  of 
IT.  S.  Bev.  St.,  I  S4S1,  in  bribing  two  federal  officials  to  reveal  con- 
tents of  certain  report,  are  not  available  before  United  States  com- 
missioner; Unnae/  v.  Clougb,  196  U.  S.  373,  49  L.  517,  25  Sup.  Ct. 
282,  where  accused  was  charged  with  crime  of  ottering  forged  instru- 
ment in  Masaachusetts  on  hearing  before  governor  of  N.  H.  to  secore 
her  release  from  extradition,  the  indictment  was  considered  sufBeient; 
.  People  V.  Nolan,  144  Cal.  80,  77  Pac.  770,  Pen.  Code,  !  971,  m  amended. 
Laws  18S0,  providing  that  no  other  facts  need  be  alleged  in  indictment 
against  accessorr  before  tbe  fact  than  are  required  in  indictment  against 
his  principal,  is  not  unconstitutional;  State  v.  Jack,  60  E^an.  392,  76 
Fac.  B13,  1  L.  B.  A.  (N.  S.)  167,  proceeding  before  district  judge  upon 
application  of  conntf  attome;  under  1  10,  e.  20S,  p.  485,  Laws  1697,  to 
take  testimony  relative  to  isolation  of  "anti-trust  law,"  ts  valid; 
In  re  Benshaw,  18  S.  D.  37,  99  N.  W.  84,  Iowa  statoU  providing  that 
if  mortgagor  of  personal  proper^  shall  sell  it  withoat  mortgagee's 
consent,  he  shall  be  guilty  of  tareeuy,  covers  case  of  sale  in  1ot«, 
though  mortgage  was  executed  and  recorded  in  another  states  See  112 
Am.  St.  Hep.  129,  not*. 
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8;L  S  (Z,  1100).    Extraditioit— Proof  tluit  aeeawd  is  fugitive. 

Approved  in  Hughes  t.  PfUni,  138  Fed.  684,  where  person  bad  been 
convicted  of  crime  in  Indinnk  and  wben  wanted  was  found  in  Eentnekj, 
he  was  a  fagitive  from  Jnstiee;  In  re  Bmee,  132  Fed.  391,  where  peti- 
tioner committed  crime  of  bigamy  in  New  Jersey,  abovt  live  years  be- 
fore his  arrest  in  Maryland,  and  had  reaided  in  New  Jervey  abont 
eighteen  months  after  commission  of  crime,  and  laws  of  New  Jersey 
provided  that  peraoos  must  be  indicted  within  two  years  after  commission 
of  offense,  the  indictment  was  not  barred;  State  v.  Clongh,  72  N.  H. 
179,53  Atl.SSS,  67  L.  B.  A.  04S,on  application  for  requisition  to  gov- 
ernor of  New  Hampshire,  copy  of  affidavit  certified  by  governor  of 
Hasaachasetta,  averring  that  accused  had  fled  from  Massachusetts,  was 
•offieient  to  warrant  finding  that  aecnaed  was  a  fugitive.  See  112  Am. 
St.  Bep.  110,  121,  122,  note. 

Syl.  0  (X,  HOB).    Extradition— Habeas  eorpni. 

Sea  112  Am.  St.  Bep.  132-134,  note. 


OXV  TTNITED  STATES. 

IIS  V.  S.  1-89,  29  L.  819,  PACIFIC  BAILWAT  BBMOTAL  CASES. 

Syl.  1  (X,  1111).    Federal  coTporatiou  can  remove. 

Approved  in  Buckhannan  etc.  B.  Co.  v.  Davis,  13S  Fed.  709,  flS  C.  C.  A. 
345,  holding  federal  eoort  having  jurisdiction  of  liquidation  proceedings 
may  remove  suite  against  receiver  to  condemn  crossing,  to  federal  court; 
Martin  v.  St.  Louis  etc.  By.  Co.,  134  Fed.  135,  sustaining  removal  suit 
brought  against  two  corporations,  one  created  under  state  laws,  tbe  other 
by  federal  statute,  to  establish  joint  liability  for  negligence;  Wollt  v. 
Choctaw  etc.  B.  Co.,  133  Fed.  603,  holding  action  against  corporation 
created  by  federal  statute  maintainable  only  in  federal  coart  of  district, 
where  principal  office  is. 

ByL  2  (X,  1112).     Corporations  consolidated  under  congressional  acta. 

Approved  in  Santa  Fe  ete.  B.  Co.  v.  Holmes,  136  Fed.  69,  08  C.  C.  A. 
634,  holding  allegation  that  corporation  was  organiaed  and  existing 
nnder  laws  of  United  Btetes  sufficient. 

Syl.  9  (X,  1114).     Street  widening  eontrovenies  removable. 

Approved  in  South  Dakota  ete.  By.  Co.  *.  Chicago  ete.  By.  Co.,  141 
Fed.  582,  permitting  one  owner  in  condemnation  proceedings  against 
•everal  owning  in  severalty  to  remove. 

Kstinguished  in  City  of  Cleveland  v.  Cleveland  etc  By.  Co.,  147  Fed. 
178,  denying  removal,  each  defendant  separately  pleading  continuous 
■dveiM  poasnsaion  for  mora  than  twent7-one  years;  Helena  ete.  Uo.  v. 
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Spratt,  146  Fed.  317,  denying  Mpsnble  eontroTeray,  one  defendui^ 
non-reaident,  holding  legal  title,  Othei  defendant,  n  tesident,  holding 
eqoitable;  Perkina  v.  Lake  Superior  etc  B7.  Co.,  140  Fed.  911,  holding 
eontroYeriy  not  Beparable  beeauM  one  defendant  owner  of  part  of  landa 
Mogbt  to  be  eondemnad. 

115  IT.  8.  25-26,  29  L.  S33,  HADDEN  t.  HERBITT. 

87L  1  (X,  1114).    Foreign  coin  valnea,  bow  aaeerteined. 

ApproTed  in  Stone  t.  Whltridge,  129  Fed.  87,  64  C  C.  A.  47,  hold- 
ing fluctuations  in  vahie  of  foreign  money,  alloiring  treamrer  to  order 
liquidation  of  entry  at  different  value,  refers  to  the  metallic  valne. 


^L  2  (Z,  1115).    Contract  annulled  when  minds  meet. 

Approved  in  Stephens  t.  Essex  County  Park  Conunission,  143  Fed.  848, 
holding  penalty  not  waived  hj  owner  refuaing  to  answer  contractor's 
letter  explaining  cause  of  delay. 

IIS  V.  8.  41-45,  29  L.  831,  PIBIE  t.  TVEDT. 

SyL  1  (X,  lllG).    Separate  answers  onaffecting  joint  action. 

Approved  in  Tnleau  DeUnning  Co,  v.  American  Can  Co.,  180  Fed. 
637,  denying  removal,  bill  against  principal  defendant  for  practicing 
secret  process  learned  throogh  breach  of  trust  of  codefendant;  American 
Bridge  Co.  v.  Hunt,  130  Fed.  304,  61  C.  C.  A.  548,  remanding  foreign 
corporation  joined  with  employee  causing  injury;  County  Commissionera 
V.  United  Bys.  etc  Co.,  99  Md.  89,  57  Atl.  677,  remanding  case  where 
some  of  joint  defendants  opposed  removal. 

Distinguished  in  Alabama  etc.  By.  Co.  v.  Thompson,  200  U.  S.  £15.  50 
L.  446,  S6  Sup.  Ct.  161,  holding  action  In  tort  against  foreign  corpora- 
tion and  servants,  presents  separable  controversy  and  removable;  Yeatcs 
V.  Illinois  C  B.  Co.,  137  Fed.  945,  refusing  to  remand  action  against 
two  companies,  one  owning,  the  other  leasing,  tracts,  Injnry  canaed  bf 
negligence  of  lessee's  employee. 

115  U.  8.  45-51,  39  L.  348,  GIVILUN  v.  DONNEtLAN. 

Syl.  1  (X,  1117).    Mineral  landa— Valid  location,  property. 

Approved  in  Worthen  v.  Sidway,  7S  Ark.  225,  79  S.  W.  781,  following 
rule;  aipper  Min.  Co.  v.  Eli  Min.  Co.,  194  U.  S.  226,  48  L.  950,  24  Sap. 
Ct.  632,  holding  6wner  of  prior  placer  location  can  maintain  adverse  suit 
against  petitioning  patentee  for  aubaequent  lode  location;  Willitt  *. 
Baker,  133  Fed.  947,  holding  peraon  making  location  during  night  after 
original  locatoia  had  resumed  work,  a  trespasser;  O'ConnsU  v.  IHnnael* 
Gold  Mines  Co.,  131  Fed.  110,  holding  unpatented  clainu  passed  to 
administrator  and  not  to  heirs  as  grantees  of  govamment;  Nome'Sinook 
Co.  V.  Simpson,  1  Alaska,  S83,  holding  applicant  may  maintain  adverse 
■git  for  mining  pataat  in  district  court  of  Alaska ;  Peoria  etc  Min.  Co. 
T.  Turner,  20  Colo.  App.  479,  79  Pac  917,  dcclariog  prospector  going  «■ 


sdbvGoOgIc 


1879  NotM  on  U.  B.  Beports.  115  U.  8.  30-67 

prior,  BuTidsting  and  tkUcI  location  for  purpose  of  discovery  a  trei- 
paaser;  White  St&r  Mining  Co.  t.  Hnltberg,  220  111.  59S,  77  N.  E.  334, 
holdiog  poasesBor  of  miolDg  claim  faas  freehold  estate  within  statute 
goToming  appeals,  althougli  patent  not  iamied. 

Bjl.  2  (X,  1117).     Action  to  determine  adverse  claims. 

Approved  by  Bebrendi  v.  Goldsteen,  1  Alaska,  525,  refusing  to  Bustain 
mining  claim  location  witbin  boandariea  of  tract  reserved  for  naval  pur- 
poses; AUyn  T.  Schultz,  S  Ariz.  161,  4S  Tvtt.  963,  holding  plaiotiiF  must 
establish  right  against  both  defendant  and  United  States;  Miller  v. 
Eamley,  31  Colo.  498,  74  Pae.  981,  holding  locator,  obtaining  patent  for 
part  of  location,  including  discovery  shaft,  but  remaining  in  possession  of 
whole,  not  abandoning  part  omitted  from  patent. 

8yl.  3  (X,  1118).     Locator's  discovery  not  benefiting  adversary. 

Approved  in  Bebecca  Oold  Min.  Co.  v.  Bryant,  SI  Colo.  123,  71  Pae. 
1111,  holding  second  location  invalid,  where  Land  Department's  order 
canceling  prior  entry  void,  and  receiver's  certificate  outstanding. 

Byl.  4   (X,  1119).     Issnance  of  patent — Evidence  of  title. 

Approved  in  Laragnino  v.  Uhlig,  198  V.  S.  4S5,  49  L.  1124,  tS  Slip. 
Ct.  710,  holding  conflicting  area  between  raining  loea^ns  does  not,  npon 
forfeiture  of  senior  location,  become  unoccnpiad,  enabling  relocator  to 
advene  junior  locator's  application. 

115  n.  B.  Sfl-61,  29  L.  328,  CRUMP  v.  THUBBEB. 
Byl,  1  (Z,  1119).  Bemoval  of  causes — Sepaiable  controversy. 
Approved  in  EQcin*  v,  Howell,  140  Fed.  ISft,  allowing  grantee  to  re- 
move snit  brought  against  vendor  and  grantee  by  vendee,  grantee's 
deed  made  after,  but  recorded  before  vendee's  deed;  Lucas  v.  Milliken, 
139  Fed.  823,  holding  Ull  to  enforce  sale  of  stock  brought  against  stock- 
holder, corporation  a  nominal  party,  does  not  state  separate  cause; 
Miller  *.  Clifford,  133  Fed.  884,  67  C.  C.  A.  S2,  denying  removal  by 
single  defendant  in  creditor's  suit,  brought  against  »  number  of  stock- 
holders to  enforce  double  statutory  liability;  Qroel  v.  United  Elec.  Co., 
132  Fed.  254,  remanding,  where  jurisdiction  doubtful,  in  suit  instituted 
by  single  atoekholder,  corporation  an  indispensable  par^  against  foreign 
eorporatiou. 

115  U.  8.  61-67,  29  L.  829,  BTEWABT  t.  DUNHAM. 

Byl.  2  (Z,  1121).    Jurisdiction  determined  by  amount  involved. 

Approved  in  Jacob*  v.  Mexican  Sugar  Co.,  130  Fed.  591,  entertaining 
jurisdiction  of  proceeding  by  stockholders  to  appoint  receiver  of  in- 
itolvent  corporation. 

Distinguished  in  Stanwood  \.  Wtshard,  134  Fed.  961,  allowing  creditors 
whose  claims  an  leu  than  two  thousand  dollars    to  join  in  creditor'! 


sdbvGoOgIc 


lis  D.  B.  «r-SU  NotM  m  U.  B.  BepartiL  ISW 

115  V.  B,  VT-m,  S«  L.  S46,  EBHABDT  t.  HOOABOOU. 

BjL  8  (Z,  1U2).    Pktent  «otidiiain  «g»Iiiat  M>ll>t«nl  attack. 

ApproTod  In  Le  IbielMl  t,  Tacgarden,  1S3  Fad.  827,  boldiag  persoB 
attaeking  patent  for  "<«t»fc»  or  fraud  mutt  show  fnOj  aD  detaOa 
tberaof,  bafora  court  will  eoDiider  nina;  Seiner  v.  Auditor  Qenenl,  133 
Hieh.  STl,  9S  H.  W.  734,  denjing  owner's  right  to  object  to  tba 
aaditor  general'!  and  land  eommiMioaer'i  report  ae  to  natora  of  land 
delinqoent  for  taaaa. 

lis  U.  B.  09-78,  29  L.  SIS,  THE  CHABLEB  MOBOAN. 

BjL  8  (Z,  11E3),     Amending  appeal  in  admiraltj. 

Approved  in  The  Ban  Bafaal,  141  Fed.  273,  holding  appeal  in  ad- 
miral^  raeatM  decree  of  diatriet  court  and  open*  op  trial  answ, 

S7I.  4  (X,  1124).    Witnenea  Impeaehad  hj  eontradictoi7  atatementa. 

Appn)T«d  in  Barton  T.  Bhnll,  70  Neb.  329,  97  N.  W.  294,  holding 
witneaa  may  be  aaked  whether  eootradictoij  atatement  not  nade  whUa 
detailing  eonvenation  with  third  party. 

lis  n.  8.  ISl-lW,  29  L.  88«,  PHILLIM  v.  PHILLIPE. 

SyL  8  (Z,  1130).     Tntt  repodiated,  limitationa  begin  nmning. 

Approved  in  Pattaraon  v.  Hewitt,  11  H.  U.  42,  M  Pae.  565,  55  1<. 
B.  A.  658,  denying  nonreatdent  parties  to  original  location  agreement 
right  to  enforce  aeeoontiDg  aa  to  orea  discovered  years  after  nonresidenta 
left  state;  Felkner  v.  Dooly,  28  T7tah,  839,  78  Pae.  366,  barring  action 
by  benefleiary  to  resover  proceed*,  delayed  four  yeara  after  notice  of 


116  U.  S.  188-218,  29  L.  366,  NOBBINOTON  v.  WBIQHT. 

SyL  8  (Z,  1131).    Sake— Btatementa  aa  wamntiea. 

Approved  in  Mutual  etc  Life  Assn.  t.  Austin,  148  Fed.  401,  denying 
insurer  "a  right  to  eontest  policy  ontatanding  Hve  yeara,  on  ground  poUe/ 
delivered  to  insured  in  bad  health ;  Henderson  Elev.  Co.  v.  North  Oeorgia 
Hilling  Co.,  126  Oa.  282,  55  S.  E.  62,  regarding  words  descriptive  of 
subject  matter  of  sale  and  time  of  shipment  aa  wamntiea;  dissenting 
opinion  in  Qardinar  t.  UcDonogh,  147  CaL  587,  81  Ae.  969,  majority 
holding  where  baana  were  sold  by  deaeription,  title  passed  bj  delivery 
protecting  bona  flde  purehsser  from  vendee. 

SyL  8  (Z,  1132).    Sales— Contract  entire. 

Approved  in  Inman  Hfg.  Co.  v,  American  Oereal  Co.,  124  town,  741, 
100  N.  W.  862,  holding  contract  to  build  and  install  several  macbines, 
although  soma  used  independent,  entire;  Boaa-Meehan  Foundry  Co.  v. 
Boger  Wheel  Co.,  113  Tenn.  374,  378,  83  8.  W.  163,  169,  68  L.  B.  A.  829, 
declaring  contract  to  deliver  for  three  yean  all  eastings  required,  paj- 
Bwst  sixty  days  after  delivery,  entire. 
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BjL  S  (X,  1132).    Sales — Uore  or  leas — Immaterial  variations. 

Approved  in  Hadle^  Dean  Plate  Olaai  Co.  t.  Highland  Glass  Co.,  113 
Fed.  243,  holding  words  "more  or  less"  applicalile  to  variations  in  qoan- 
tit7  nattiTBll?  OMurring  in  Bach  tianaaetiona. 

SjL  6  (Z,  1133).     Sales — Veadee'i  right  to  rescind. 

Approved  in  Michigan  Yacht  etc.  Co.  v.  Bosch,  143  Fed.  S32,  holding 
positive  refusal  to  paj  instnllmant  relieved  shipbnildet  from  further 
performance;  Hardli^  t.  York  Knitting  UiUa,  142  Fed.  231,  232,  den]!- 
Ing  vendee's  right  to  rescind  •■  to  7am  undelivered  after  using  prior 
shipments,   although   complaining   thereof. 

Distinguished  in  McDonald  v.  Kansas  Citf  Bolt  etc.  Co.,  149  Fed. 
363,  holding  vendee  estopped  bj  failure  to  notiff  vendor  after  knonledge 
<it  defect  and  receipt  of  three  carloads. 

116  n.  &  218-221,  29  L.  S72,  FILLET  v.  POPE. 
Syl.  1  (X,  1134).  Sales— Deseriptife  statements  ordinarily  war- 
Approved  in  Mutual  etc.  Life  Ins.  Assn.  v.  Austin,  142  Fed.  401,  deny* 
ing  insurer's  right  to  contest  policj  in  hands  of  insured  (or  five  ^ears, 
on  ground  policy  delivered  while  insured  in  bad  health;  dissenting  opinion 
in  Gardiner  v.  McDonogh,  147  CaL  827,  81  Pac.  96S,  majoritj  holding 
where  goods  were  sold  b^  description,  title  passed  bj  daliveif  protecting 
bona  fide  purchaser  from  vendee. 

87L  2  (X,  1134).    Sales— Vendee 's  right  to  rescind. 

Distinguished  in  UcDonald  v.  Elansas  City  Bolt  etc.  Co.,  140  Fed. 
363,  estopping  vendee  failing  to  notify  vendor  after  receipt  of  throe 
carloads  and  knowledge  of  defects. 

lis  V.  S.  S22-227,  29  L.  873,  LANCA8TBB  v.  COLLDia. 

S;l.  3  (X,  1135).    Appeal— Weight  of  evidence  not  reviewable. 

Approved  in  Delaware  etc.  B.  Co.  v.  K  otter,  14T  Fed.  57,  holding  gen- 
«ral  finding  eonelusivfl  on  matters  of  fact  and  equivalent  to  verdict  of 
jarj;  Panl  v.  Delaware  etc.  B.  Co.,  130  Fed.  956,  limiting  appellate  eonrt 
to  question  whether  findings  supported  by  any  evidence;  Eureka  Go. 
Bank  v.  Chirke,  130  Fed.  326,  64  C.  C.  A.  671,  holding  appellate  eonrt 
precluded   from   determining  whether   findings  of   act  justified  bj  sri- 

115  V.  S.  228-247,  29  L.  384,  VAN  WHEEL  v.  WINSTON. 

SyL  1  (X,  1135).     Equity — Allegations  must  be  specific. 

Approved  in  Tetraolt  v.  Fonmier,  187  Mass.  62,  72  N.  E.  352,  declaring 
Allegation,  pkintifCs  delayed  by  attorney's  negligence  and  nuse(lndnc^ 
too  general  to  constitute  excuse  for  ten  years '  delay. 
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SyL  2  (X,  1136).     Corporationi — Fraudulent  TepreBentatioiu  iij  praw- 

a<mt 

Dutingnisbed  in  Stickel  t.  Atvood,  2G  B.  I.  45B,  56  Atl  688,  holding- 
preBident  pnrticipating  in  bond  inoe  liable  to  porcbBaen,  aJtbongh 
president  ignorant  bonda  falsely  represented. 

lis  V.  8.  248-259,  2»  L.  388,  8TABIN  y.  NEW  YOBK. 
87I.  1  (Z,  1136).  Constmction  of  federal  constitotion  reTiewsblck 
Approved  in  Sloan  t.  United  States,  193  U.  8.  621,  48  L.  817,  24 
Sup.  Ct.  570,  denying  Indian  trea^  drawn  ih  qneation  bj  reference  there- 
to on  question  as  to  proper  eonetmetion  of  statute;  Hall  v.  Chicago  etc 
Bj.  Co.,  149  Fed.  666,  holding  action  under  employer's  liabilitj  act 
one  arising  under  a  law  of  the  United  State*. 

87L  4  (X,  1138).     Defendant  pleading  separate  defenses. 

ApproTsd  in  Vulcan  Detinning  Co,  v.  American  Can  Co.,  130  Fed.  637, 
denying  eontrorersy:  separable  bill  enjoining  some  defendants  from 
practicing'  secret  process  wrongfully  obtained  and  reatraining  codefend- 
ant,  a  former  employee,  from  assisting  them. 

Distingnisbed  in  Uanuf aeturers '  Com.  Co.  v.  Brown- Alaska  Co.,  14S 
Fed.  310,  bolding  action  against  maker  and  indorsers  of  not«  severable. 

lis  U.  6.  264-234,  29  L.  877,  HENDEBSON  t.  WAD8W0BTH. 

SjL  2  (X,  1139).    Jariadiction — Uniting  separate  claims. 

Approved  in  The  Josepb  B.  Thomas,  148  Fed.  767,  holding  elalAB 
cannot  be  added  together  to  give  appellate  court  jurisdiction;  Feelj  v. 
Bryan,  G5  W.  Ya.  590,  47  B.  E,  309,  dismiasing  appeal  by  mortgage 
preferred  creditor,  decree  adjudging  proper^  for  benefit  of  creditor^ 
none  of  whom  get  one  hundred  dollars. 

115  U.  S.  800-307,  2»  L.  403,  HEBBICK'8  EXECUTOB  t.  atDDINOa. 
87I.  2  (X,  1141).    Attorney  and  client — Compromiiing  daim. 
Sea  100  Am.  St.  Bep.  440,  note. 

115  V.  a.  308-321,  29  L.  308,  SMITH  t.  BLACS. 

8yL  8  (X,  1141).    Creditor  ptuebaaing  at  tmatae's  laK 

Approved  In  Anderson  v.  Mesainger,   140  Fed.  932,  holding  pledge* 

may  become  purcMser  at  judicial  sale  of  pledge  conducted  bj  officer  of 

the  law. 

116  U.  S.  321-339,  29  L.  414,  EiENTUCET  BT.  TAX  CASEa 
8yL  1  (X,  1141).  Notice  of  taxation  proceedings  nnneeenary. 
Approved  in  Cfaieago  etc  B.  Co.  t.  State,  128  Wia.  654,  108  N.  W.  885, 

holding  ownera  of  railroad  property  of  stata  board's  action  detemuiu 
average  rate  umecessaij. 
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Byl.  S  (Z,  1143),    Bailroads  taxed  diSerentlf  from  real  proportf. 

Approved  in  Michigaa  etc.  B.  B,  Co.  t.  Powers,  201  U.  8,  2B3,  300,  60 
L.  7S1,  764,  26  Snp.  Ct.  466,  npbolding  tasBtion  of  Tailioad  property 
nt  the  averaga  rate  imposed  on  propertr  mbjeet  to  ad  Talorem  taxes 
ascertained  bj  diridtng  total  tax  levied  b^  value  of  propertr;  Cook  t. 
Maraball  Co.,  196  U.  S.  274,  49  L.  476,  2S  Sup.  Ct.  233,  holding  tax  on 
letail  tobaeeo  dealer  not  invalid  beeauso  interstate  jobbera  and  whole- 
salers exempted  therefrom;  Tieli  v.  Barber  Aephalt  Paving  Co.,  191 
XJ.  B.  822,  48  L.  1153,  24  Snp.  Ct  7S4,  «iutaining  statutoi^  provision 
permittiag  only  resident  owners  to  protest  against  improvement;  llieb- 
ig&n  B.  B.  Tax  Caaea,  133  Fed.  233,  238,  239,  refusing  to  enjoin  collec- 
tion of  tax  against  railroad  propertj  baaed  on  actual  value  thereof,  be- 
eanse  other  propertj  taxed  at  less  than  actnal  vaJae;  at.  Louis  etc.  Bj. 
Co.  V.  Davis,  132  Fed.  634,  instaining  method,  taxation  valae  fixed  hj  divid- 
ing the  entire  valuation  of  railroad  properly  upon  a  mileage  basis;  Com- 
monwealth V.  Union  etc.  Transit  Co.,  US  £7. 144, 80  S.  W.  493,  denying  no- 
just  discrimination,  although  refrigerator-car  company  taxed  on  all  cars, 
while  railroad  company  taxed  only  on  ears  within  state;  State  v.  Bazille, 
97  Minn.  20,  100  N.  W.  97,  snitainlng  act  imposiiig  tax  on  certain  de- 
vises, bequests  and  inheritaneea;  People  v.  Beardon,  184  N.  T.  44S,  112 
Am.  St  Bep.  63G,  77  N.  B.  974,  upholding  act  imposing  tax  on  transfers 
of  stock  in  domestic  and  foreign  corporations;  Lacy  t.  Packing  Co.,  134 
N.  C,  573,  47  S.  E.  55,  sustaining  license  tax  on  packing-houses; 
Chicago  etc  B.  Co.  v.  Btate,  128  Wis.  615,  108  N.  W.  571,  sostaining 
assessment,  railroad  property  valued  on  basis  of  fianehisa,  assessors 
omitting  similar  elements  as  to  ordinary  coTporatdons;  Eiogsley  v. 
Merrill,  122  Wis.  201,  99  N.  W.  1049,  67  L.  B.  A.  200,  sustaining  act 
making  debts  due  from  solvent  debtora  subject  to  taxation.  Sea  104 
Am.  St.  Bep.  802,  note. 


SyL  1  (X,  1144).    Writ  of  error  may  be  amended. 
Approved  in  Thomas  v.  Qreen  County,  116  Fed.  970,  amending  writ 
by  adding  names  of  omitted  plaintiffs, 

115  TT.  S.  34S-352,  29  L.  412,  8AB0ENT  v.  HELTON. 

Syl.  1  (X,  1144).    State  court  not  enjoined  by  federal. 

Distinguished  in  MadisonviUe  Traction  Co.  v.  St.  Bernard  Miu.  Co., 
196  U.  8.  245,  40  L.  465,  25  Sup.  CL  251,  enjoining  further  prosecution 
in  state  court,  where  condemnation  proceedings  removed  on  ground  of 
diverse  eitizenship. 

115  U.  B.  853-363,  29  L.  407,  CAMOBS  v.  WATTS. 

SyL  V   (X,  1145).     Bonds — Prospective  damages  stipulated. 

Approved  in  United  Stat«a  v.  Alcorn,  145  Fed.  998,  holding  stipulatiott 
is  bond  of  bidder  for  mail  contract  an  absolute  nndertaking  to  pay 
amount  named  therein;  StillweU  v.  Faepke-Leicht  etc  Co.,  78  Ark.  13^ 
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lOS  Am,  St.  B«p.  42,  S4  8.  W.  485,  holding  stun  demgnnted  U  loggiBf 
contract  aa  a  forfeit  a  penalty  and  unenforceable;  GriiStli  t.  Blaek- 
nater  B.  ft  L.  Co.,  55  W.  Va.  628,  48  8.  E.  451,  69  L.  B.  A.  124.  hold- 
ing amoaot  allowed  contractor  under  termiiiated  contract  for  eipenditnrca 
not  apportioned  between  esecnted  and  nnexeeuted  part  of  eontiaet 

87L  4  (X,  1146).     Charter  exists  nntil  Ghartei«r  defanlta. 

Approved  is  Moore  ft  Co,  t.  Cornwall,  144  Fed.  33,  holding  surveyor^ 
refusal  to  survey  not  jnstifjuig  cancellation  of  charter  by  charterer*. 

(X,  1145.)  Miseellaneons.  Cited  in  Wiser  ▼.  Lawler,  T  Aria.  1S3,  62 
Pae.  700,  refusing  to  eonaider  aasigmnent  of  error,  without  ttatement 
wherein  error  consisted. 

115  U.  8.  363-378,  29  L.  893,  POPE  t.  ALUS. 

8^  2  (X,  1146).     Variance  immaterial,  unless  misleading. 

Approved  in  Scbiffer  v.  Anderson,  146  Fed.  459,  allowing  proof  ander 
general  denial  that  defendant  "8"  was  not  member  of  firm  ss  alleged. 

SyL  3  (Z,  1146).    Former  pleadings  admissible  as  eridenta. 
Approved  in  Wylea  v.  Berry,  llfl  Ky.  380,  76  S.  W.  127,  holding  witli. 
drawn  answer  admissible  against  defendant, 

ByL  5  (X,  1146).     Sales— Vendee  may  rescind. 

Approved  in  McDonald  t.  Kansas  City  Bolt  ete.  Co.,  140  Fed.  363, 
holding  immediate  notice  of  refusal  indispensable  to  vendee's  release  at 
liability. 

Syl.  8  (X,  1147).     Bescission— Sale  by  sample. 

Approved  in  dissenting  opinion  in  Oardinei  t.  IfcBonogh,  147  CaL 
327,  81  Pae.  969,  majority  holding  sale  by  descriptioa  and  not  by 
sample,  title  passed  upon  delivery, 

SyL  T  (X,  1147),    Vendee  may  inspect  arriving  goods. 

Approved  in  Thick  v.  Detroit  etc  By.  Co.,  137  Mich.  713,  100  An. 
St.  Bep.  694,  101  N.  W.  66,  holding  defendant  had  right  to  examine 
ties  sold  to  be  of  certun  quality. 

"-  V.  8.  302-407,  20  L.  423,  DEFFBBACK  v.  HAWKE. 

fL  4  (X,  1150).  Minerals — Subsequent  discovery  nnaffeeting  patent, 
pproved  in  Board  of  Education  v.  Mansfield,  17  S.  D.  80,  82,  lOS 
St.  Bep.  771,  05  N.  W.  288,  289,  denying  townsite  patent  Op«  ta 
iteml  attack,  parties  subsequently  locating  mining  claims. 
ft  7  (X,  1151).  Terms  of  conveyance  in  patent 
pproved  in  Creede  etc  Milling  Co.  r.  UJnta  Tunnel  etc  Co.,  IBS  U.  8. 
40  L.  612,  25  Sup.  Ct.  266,  denying  statutory  warrant  to  Unut  patent 
oAe  claim  by  reserving  tunnel  rights ;  MeCoritell  t.  Herron,  128  kwa, 
103  N.  W.  000,  holding  erroneous  leeitaJs  U  patest  mot  *-»^»g 


sdbvGoOgIc 


U8S  HotM  on  V.  B.  Beporta.  US  D.  8.  408-453 

Syl  10  (X,  1152).     Advene  holder  denied  impTovementa. 

Approved  ut  Bewlej  v.  Equitable  Becuritiea  Co.,  72  Ark.  611,  84  S.  W. 
22S,  bond  for  title  ia  not  color  of  title  within  statute  allowing  compensa- 
tion for  ImprovemeiitB  made  by  occupant;  Woodruff  v.  Wallace,  3  OU. 
375,  378,  41  Pac.  3S4,  365,  denying  persoa  wboee  homestead  eotrj  waa 
eauceled  for  fraud  benefit  of  occupying  claimant 'i  act. 

115  U.  8.  408-413,  29  L.  428,  8PABKS  v.  PIBBCE. 

87I.  2   (X,  1153),     Occupancy  not  creating  vested  rightl. 

Approved  in  Tyee  Consol.  Hin.  Co.  v.  Langstedt,  136  Fed.  127,  69 
C  C.  A.  S48,  holding  adveraA  poaaesaion  insufficient  to  start  statute  of 
Umitationa  against  locator  before  patent  issued;  La  Fevre  v.  Amonson,  11 
Idaho,  48,  81  Pac  72,  holding  mere  occupancy  did  not  ereat«  vested 
right  against  pojchaaer  from  government. 

SyL  S  (X,  11S3).    Public  landa— Belief  against  patent. 

Approved  in  Qebo  t.  dark  Fork  C.  Min.  Co.,  SO  Mont.  92,  TS  Pa«. 
800,  holding  complaint  to  charge  patentee  u  trustee,  not  alleging 
plaintiif  did  not  make  voluntary  relinquiahment,  insufficient;  Baldwin  v. 
Keith,  13  Okl.  030,  75  Pac  1126,  refusing  to  dedars  resultant  tnut, 
complaint  failing  to  allege  that  claimant  resided  upon,  cultivated  and 
improred  the  land;  Parker  v.  I^nch,  7  Okl.  6B0,  56  Pac.  1091,  holding 
party  offering  to  contest  boineatead  entry  cannot  maintain  action  to  de- 
clare patentee,  the  entryman  at  time  conteet  offered,  a  trustee. 

lis  U.  8.  413-429,  29  L.  435,  ALABAMA  v.  BUBB. 

ByL  3  (X,  1154).     Pleadings  muat  state  (acts. 

Diatingnished  in  Nester  t.  Diamond  Match  Co.,  143  Fed.  75,  hoTdlDg 
allegation  that  defendant  did  not  nin,  aort  and  deliver  logs  with  leaaon- 
able  dispatch  euied  by  sabseqnent  eonnta, 
IIB  U.  S.  429-439,  29  L.  419,  EACHUS  v.  BROMALL. 

Syl.  3  (X,  1IG4).    Beissue  invalid,  broader  than  patent. 

Cited  generally  in  Fitch  v.  Spang  etc  A  Co.,  140  Fed.  294,  holding  un- 
necessary to  consider  defense   baaed  on  principal  case,  patent  not  in- 

116  U.  S.  439-453,  29  L.  440,  GIBSON  v.  LYON. 

Syl.  3  (X,  1155).     Federal  courts  following  state  decisions. 

Distinguished  in  Davis  v.  Comjnonwealth  etc.  Co.,  141  Fed.  717,  718, 
holding  state  decision  as  to  boundaries  not  binding  on  federeal  court  aa 
to  pending  suits. 

SyL  4   (X,  1155).     State  decisions — Bules  of  property. 

Approved  in  Davis  v.  Commonwealth  Land  etc  Co.,  141  Fed.  717,  718, 
refusing  to  follow  state  decision  as  to  boundaries  in  pending  suits  by 
owners  in  federal  court. 
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115  U.  8.  465-469,  29  L.  445,  LEONABD  ¥.  OZAKK  LAND  CO. 

87L  1  (X,  1156).     Appeal— InjuDction  ordered  by  flnal  decree. 

Approved  in  Elliott  v.  Knzek,  2  Alaalia,  591,  holding  on  demorrer,  ap- 
peai  and  lupersedeas  bond  not  operating  to  abate  suit  on  injunetian 
tMDd;  State  v.  Saperior  Court,  39  Waab.  117,  109  Am.  St.  Bep.  862, 
80  Pac  1109,  1  L.  B.  A.  (N.  8.)  554,  holding  injonctton  prohibiting 
■hootiiig-gBUeir,  etc.,  not  Buperseded  bj  appeaL 

115  U.  8.  487-505,  39  L.  458,  KDBTZ  v.  MOPPITT. 

S7I.  1  (X,  1158).    Habeas  corpua  a  dvil  suit. 

Approved  in  State  t.  Saperior  Conrt,  32  Waah.  146,  72  Pae.  1041, 
declaring  appeal  from  judgment  denying  habeaa  corpus  ineffectnal  with- 
ont  appeal  bond. 

8yl.  8  (X,  1158).    Federal  eourta — Habeas  eorpns  not  removable. 

Approved  in  Ah  Sou  v.  United  States,  200  U.  B.  611,  50  L.  619,  26 
Sup.  Ct.  752,  diBmiaaiug  appeal  from  order  deporting  Chineae  alavo  girl ; 
Tincher  v.  Arnold,  147  Fed.  677,  holding  circuit  court  without  jnrivdiefion 
of  action  to  conitme  will  aa  to  ezecotor'i  duties;  CUfFord  t.  Williama, 
131  Fed.  102,  holding  circuit  eoort  without  juriadiction  to  issue  babe** 
corpus  to  determine  question  of  child '■  euatodj;  Clallagher  r.  Asphalt  Co. 
of  America,  65  N.  J.  Eq.  282,  SS  AtL  268,  holding  federal  eoort  without 
jarisdiction  of  creditor's  bill  to  enjoin  corporation  from  exercising  fian- 
cbise. 

Distinguished  in  De  La  Rama  v.  De  La  Sama,  201  V.  8.  307,  50  L. 
707,  26  Sop.  Ct.  466,  reviewing  judgment  reTereing  decree  of  eonrt  of 
flrst  Instance  granting  divorce  and  awarding  881,04S.7S  as  alimony, 
pendente  lite. 

115  n.  8.  512.923,  2B  Ll  463,  MISSOUBI  PAC.  BY.  T.  HtJMES. 

SyL  £  (X,  1161).    State  laws  affecting  private  proper^. 
'  Approved  in  St.  Lonis  etc  By.  Co.  *.  Davia,  132  Fed.  633,  denying 
property  taken  without  due  proeeea,  where  railroad  company  present  at 
meeting  of  assessors  and  heard  by  counseL 

SyL  4   (X,  1162).    Penalties — Violations  of  statutory  roqairements. 

Approved  in  Terre  Haute  etc  ^.  Co.  v.  Salmon,  161  Ind.  133, 134, 137, 
13S,  67  N.  E.  918,  910,  920,  holding  act  allowing  owners  to  collect  «a- 
penses  for  repairing  fences  along  railroad,  together  with  naeonable  attor- 
ney's fee,  ia  eonstitoUonal;  Hier  v.  Phillips  Fuel  Co.,  130  Iowa,  577,  107 
N.  W.  684,  SDstaining  act  inflicting  penalty  upon  mine  operators  taking 
coal  from  adjoining  land  without  penniBsioB;  Momford  t,  Chicago  etc 
By.  Co.,  128  Iowa,  693,  104  N.  W.  1138,  sustaining  act  prohibiting  rail- 
itwd  from  restricting  liability  for  damages  sustained  by  employeea  from 
■egligenes  of  coemployeea;  Tazoo  etc  B.  B.  Co.  t.  Harrington,  S5  Hia. 
875,  37  80.  1017,  sustaining  act  requiring  railroad  eompaniea  to  — intoji 
«attle-goards;  Casey  v.  SL  Lonis  Tnnsit  Co.,  110  Ho.  App.  256,  264, 
91  &  W.  426,  420,  aostaining  act,  but  holding  peraoa  ming  tbersoadar 
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nuBt  demand  enUre  penalty  prorided  therein  for  trrongful  deatb  through 
negligence  of  omployeea;  State  t.  Cantwell,  179  Mo.  264,  78  S.  W.  574, 
«■  to  a«t  prohibiting  the  working  of  mining  employeea  beneath  surface 
more  than  eight  hours;  Marsh  v.  Kansas  Cit;r  etc.  By.  Co.,  104  Mo.  App, 
58S,  TS  S.  W.  2S6,  as.  to  act  providing  railroad  shall  pay  $5,000  In  eases 
-of  death  dus  to  negligent  running  of  trains ;  Sanger  v.  Chesapeake  etc. 
By.  Co.,  102  Va.  B2,  45  S.  E.  752,  as  to  act  requiring  railroad  to  fence 
right  of  iray. 

Distinguished  in  Cigannaker's  etc.  Union  t.  Goldberg,  72  N.  J.  L.  21S, 
111  Am.  St.  Bep.  6S3,  61  Atl.  45S,  70  L.  B.  A.  156,  declaring  nncon- 
atitutional  act  exacting  from  infringer  of  trademark  penalty  for  benefit 
of  iojared  party, 

Syl.  S   (X,  1163).     Equal  protection— Double  damages— Bailroads. 

Approved  in  Cowart  t.  City  Council,  67  S.  C.  44,  46  S.  E.  126,  upbolding 
ordinance  taxing  lenders,  except  banks,  loaning  on  personalty,  according 
to  schedide  of  given  business. 

EICH- 

6yl,  1  (X,  1165).    Quaranty — Notice  of  acceptance  nnnceessBry. 

Approved  in  Frost  v.  Standard  Metal  Co.,  215  BL  242,  74  N.  E.  13B, 
notice  that  guaranty  accepted  and  credit  extended  nnnecessary  when 
guarantor  knew  guaranty  accepted  and  credit  would  be  extended;  Bnhrer 
V.  Baldwin,  137  Mich.  270,  100  N.  W.  470,  holding  contract  of  guaranty 
reciting  consideration,  notice  of  acceptance  unneceosary.  See  105  Am. 
Sb  Bep.  SIS,  note. 

SyL  2   (X,  1165).     Guaranty — Notice  of  acceptance  necessary. 

Approved  in  John  Deere  Plow  Co.  v.  McCullough,  102  Uo.  App.  461, 
76  8.  W.  71S,  holding  guaranty  of  payment  sent  after  contract  of  sale 
made  unenforceable  in  absence  of  notice.    See  105  Am.  St,  Bep.  513, 

116  n.  8.  628-542,  29  L.  467,  TBAEB  v.  CLEWa 

Syl.  2   (X,  1165).     Statute  of  limitations — Fraud, 

Approved  in  dissenting  opinion  in  Atchison  etc.  !^.  Co.  t.  Grain  Co., 
68  £an.  594,  697,  75  Fac  10S4,  lOSS,  majorify  holding  code  section 
postponing  running  of  Statute  of  limitations  until  discovery  of  fraud 
withovt  application  to  action  npon  contract. 

118  U.  S.  650-565,  29  L.  478,  TH0MF80N  *.  ALLEN  COUNTY. 

SyL  1  (X,  1U7).    Equity— Inadequacy  of  law. 

Approved  in  Ehrlich  v.  WUlenski,  138  Fed.  426,  Intimating  that 
«quitable  action  would  Ha  to  enforce  liabilitj  againat  treaaunr  of 
eigannakar'a  intomationftl  nnioB. 
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8yl.  2  (X,  1167).    Equity — Taxes  not  collected  tbroogh  receiver. 

Approved  in  M&ria  t.  San  J&dnto  etc  Irr.  Dial,  131  Fed.  780,  790. 
kolding  proper  remedy  to  collect  judgment  sgainst  irrigstian  district 
was  to  mandamus  oS&ers  to  levy  assessment ;  Boakwits  v.  Tbompsos,  144 
Cal.  731,  78  Pac.  292,  bolding  court  of  equity  in  absence  of  statutorj 
authority  without  jurisdictiOD  to  enforce  lien  created  by  statute. 

115  U.  S.  6S7-598,  29  L.  4M,  PULLUAN  CAB  CO.  t.  UISSOUBI  PAC. 
ET. 

Syl.  4  (Z,  1169}.    Bailroads  controlling  other  toads. 

Distinguished  in  Looievills  etc.  B.  Co.  v.  Coulter,  131  Fed.  307,  308, 
considering,  for  purpoEes  of  taxation,  line  operated  by  second  company, 
the  majoTit7  of  shares  of  which  are  owned  by  controlling  company. 

115  U.  S.  598-600,  SB  L.  504,  HAS8AIJ,  t.  WILCOX. 

Syl.  1  (X,  1170).     Jarisdietion  not  conferred  by  aggregating  clsiou. 

Approved  in  Feely  t.  Bryan,  56  W.  Va.  59S,  47  8.  E.  310,  holdine 
particular  snms  decreed  creditors  attacking  preference  cannot  be  added 
for  appellate  jurisdiction. 

115  n.  8.  600-611,  29  L.  477,  HOBTHEBN  PAG.  BT.  v.  TBAILIt 
COUNTT. 

SyL  2  <X,  1171).    Beilroad  land  grants— Cost  of  •nrve^g. 

Approved  in  United  States  v.  Montana  Lnmber  etc  Co.,  IH  tf.  8. 
577,  49  L,  605,  25  8ap.  Ct  367,  holding  private  nuvey  inadmissible 
to  identify  odd-numbered  sections  incloded  in  railroad  giant  in  action 
by  United  States  for  timber  cut  thereon. 

Distinguished  in  Baltimore  Shipbuilding  etc  Co.  t.  Baltimore,  195 
U.  B.  3S1,  49  L.  244,  25  Sup.  Ct.  50,  holding  laud  conveyed  by  United 
States  for  drydock  purposes  with  reservation  for  forfeiture  not  wholly 
exempt  from  state  taxation;  Territory  v.  Delinquent  Taxpayers,  II  N. 
M.  71,  73  Pae.  624,  lands  in  perfect  Spanish  grsjit  are  taxable  though 
grant  submitted  to  court  of  land  claims  and  patent  not  yet  ivned. 

115  U.  8.  611-eia,  29  L.  502,  BOWUAN  v.  CHICAQO  ETC.  BT. 

Syl.  1  (X,  1172).    Jurisdiction  not  conferred  by  stipulation. 

Approved  in  Smith  t.  Chesapeake  etc  1^,  Co.,  118  Kj.  828,  82  8.  W. 
411,  dismissing  appeal  where  amount  of  damage  increased  by  aliun 
amendment;  Casey  v.  St.  Louis  TranMt  Co.,  116  Mo.  App.  271,  91  8.  W. 
432,  disapproving  suits  to  recover  less  than  statutory  penalty  in  order 
to  ouit  appellate  court  of  jurisdiction, 
lis  U.  8.  616-819,  29  L.  482,  CLAY  COUNTY  v.  MeALEEB. 

8yl.  1   (X,  1173).     Ifondamus  denied  inaxiinnm   levy  insufficient. 

Approved  in  Pettibone  r.  West  Chic  Park  Gommrc,  216  111.  322,  74  N. 
E.  394,  Upholding  act  providing  tax  for  maintenance  of  park  and  p^y- 
nent  of  bonded  interest,  although  tax  sufficient  only  for  park  i 
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115  IT.  a.  OEO-634,  39  L.  4S3,  CAMPBELL  v.  HOLT. 

87L  1  (X,  1173).    Advene  poeseBtioa  gives  good  title. 

AppTored  io  Linton  v.  Ueje,  194  U.  8.  62S,  48  L.  1IS7,  24  Snp.  Ct 
856,  reaffirming  rnle;  Northem  Pac  By.  Co.  v.  Ely,  197  U.  8.  8,  49  L. 
642,  2S  Sup.  Ct.  302,  holding  title  to  right  of  way  granted  by  Congresa 
to  railroad  not  incladed  within  one  hundred  feet  of  center  acquirable  by 
adverse  pomeaaion;  Linton  t.  Beye,  69  Neb.  454,  111  Am.  Bt.  B«p.  559,  95 
N.  W.  1041,  Buataining  atatnte  respecting  sctiona  for  recovery  of  real 
property  against  married  woman  dnring  coverture;  diaaenting  opinion  in 
Brock  T.  Kirkpatriek,  69  8.  C.  251,  252,  48  S.  E.  79,  majority  holding 
limitationa  do  not  run  against  right  of  creditors  to  sabjeet  landa  devised 
t«  payment  of  testator's  debt  till  return  nulla  bona  m^de  against  exee- 
ntor.    8eo  111  Am.  Bt.  B«p.  459,  S61,  note. 

8yl.  3  (X,  1174}.     BUtnte  of  limitatioDt  apwially  pleaded. 

Approved  in  Dana  t.  Hills,  194  U.  8.  457,  48  L.  1017,  24  Snp.  Ct.  692, 
aa  to  actions  in  another  atate  against  corporate  directors  on  liability 
prior  to  enactment. 

Byl.  6  (X,  1174).    Statn^  of  UmlUtinn— BepeaL 

Approved  In  Condon  v.  City  of  Eureka  Sprioga,  133  Fed.  S68,  snatain- 
ing  act,  repealing  city  '■  right  to  call  fn  outstanding  wnnanta  and  to  re- 
ject thoM  spurious;  Orman  v.  Van  Aradell,  IS  N.  M.  348,  349,  78  Pac. 
48,  67  li.  B.  A.  438,  upholding  Laws  1903,  p.  121,  prescribing  limitation 
of  actions  as  to  nonresid«nts,  though  retrospective  in  operation;  House  v. 
Carr,  185  N.  T.  458,  78  N.  E.  172,  refnsing  to  restrain  sale  nnder  power 
of  ttle  contained  in  barred  mortgage. 

Distinguished  in  FuUer  *  Fullei  Co.  v.  Johnson,  8  OkL  604,  68  Pac. 
746,  holding  action  baned  by  former  statute,  not  rerived  anieaa  ao 
evident  from  repealing  statute;  State  v.  Aberdeen,  S4  Wash.  65,  66,  74 
Pac  1023,  upholding  ctatnte  declaring  eriating  statutes  not  a  bar  to 
actions  by  state  in  suits  against  towns  for  liquor  license  fees. 

lU  TT.  8.  634-649,  29  L.  605,  BALTZEB  v.  BALEIOH  ETC.  BT. 

Byl.  1  (Z,  117S).    Equi^  reforms — Mistake  clearly  sbown. 

Approved  in  Barker  t,  PoUman  Co.,  134  Fed.  72,  67  C.  C.  A.  196, 
refusing  to  reform  contract  signed  by  principals,  although  agents  n^o- 
tiating  came  understood  agreement  to  be  different. 

U6  U.  8.  660-873,  29  L.  816,  NEW  0ELEAN8  OAS  CO.  v.  LOUISIANA 
LIGHT  CO. 

Byl.  1  (X,  1176)  Consolidated  corporation  exercising  constituent's 
privileges.  • 

Distinguished  in  Shaw  t.  Covington,  194  U.  B.  698,  48  L.  1133,  24 
Bup.  Ct.  7S4,  denying  consolidated  corporation'a  right  to  claim  sicluaive 
privilege  of  k  conititneat  corporation  especial^  where  publio  polaa 
kipinst  daink 
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Sjl.  3  (X,  IITT).     Pablie  pririlagsa  controlled  bj  legiilntive  antharitf. 

Approved  in  Water  etc.  Co.  t.  Citj  of  Hntehinson,  144  Fed.  264,  de- 
claring ultra  Tires  contract  entered  into  bj  cify,  ^nng  company  exclnaiv* 
right  to  OBB  Htreete  to  «npply  water,  etc.;  Pnmell  v.  MeLane,  98  Md.  S93, 
56  Atl.  832,  holding  in  absence  of  ipecial  franchioe  applicant  not  en- 
titled to  permit  to  nae  eondnita. 

B7I  4  (2!,  1178).    Constttntian  proteeta  exdnaiTe  charter  granta. 

Dintingnished  in  New  Orleane  Gaeligbt  Co.  v.  Drainage  CotnmisiioB, 
197  V.  B.  459,  49  L.  834,  25  Sap.  Ct.  4TI,  denjring  gaa  eompany's  ligbt 
to  recover  enniB  expended  making  changes  in  STBtem  necessitated  bj 
construction  of  mnnieipal  drainage  sjatem;  Tillamook  Water  Co.  t. 
Tillamook  Citj,  139  Fed.  406,  holding  contract  with  water  companj  tut 
violated  by  construction  of  mDnieipol  eompeting  plant;  Leggett  *. 
Detroit,  137  Micb.  253,  100  N.  W.  569,  denying  city's  power  to  accept 
land  exempting  other  land  of  grantor  from  future  street  nnnrenmrnts 

Syl.  6  (X,  1170).     State's  police  power  limited  by  constitution. 

Approved  in  Dobbina  v.  Loa  Angelea,  195  U.  8.  239,  49  L.  170,  2S 
Snp.  Ct.  18,  rererring  wbere  bill  to  enjoiil  enforcement  of  municipal 
ordinance  prohilntiiig  maintenance  of  gasworks  within  certain  limits 
diemiesed  by  lower  conrt;  dissenting  opinion  in  Sweet  v.  Ballentyne, 
8  Idaho,  442,  60  Pac.  900,  majority  upholding  act  prohibiting  gracing 
and  herding  of  sheep  within  two  miles  of  inhatnted  dwellings. 

ByL  7  (X,  1180).    Statutory  authority  granted  to  corporations. 

Approved  In  Southern  Kansas  By.  Co.  t.  Oklahoma  aty,  IS  OkL  104, 
60  Pac.  1057,  denying  city's  right  ta  open  street  until  railrosd  im- 
provements are  condemned,  appraised  and  paid  for. 

ByL  10  (X,  1181).    Constitntiooa]  prohibition  upon  state  lawa. 

Approved  in  New  ToA  t.  Van  De  Carr,  100  U.  S.  538,  50  L.  309, 
26  Sup.  Ct  144,  sustaining  sanitary  provision  giving  board  of  health 
discretionary  power  to  grant  or  withhold  permits  to  sell  milk;  Uaniganlt 
T.  Springs,  199  U.  S.  481,  SO  L.  270,  20  Sup.  Ct.  127,  holding  owner 
not  entiUed  t«  compensation  where  lands  flooded  by  ereetion  of  dam 
nnder  legislative  antbority;  New  Orleana  Oasligbt  Co.  v.  Drainage  Com- 
mission, 107  U.  S.  459,  49  L.  834,  25  Snp.  Ct  471,  denying  gas  com- 
pany's right  to  recover  money  expended  eonforming  system  to  new 
municipal  dninage  system;  Jaeobsen  v.  Hassachosetta,  197  U.  B.  25, 
49  L.  640,  26  Sup.  Ct  368,  upholding  act  anthoriEing  eompolaory  vac- 
cination; Lake  XIrie  etc.  K.  B.  Co.  v.  Shelley,  163  Ind.  44,  71  N.  E.  154, 
denying  railroad  compenKtion  for  eonstrueting  and  maintaining  eron- 
ings  and  approaches  because  of  highway  eonatmcted  aeroH  tracks;  Fort 
Smith  v.  Hunt,  72  Ark.  564,  102>Am.  St.  Bep.  51,  62  B.  W.  166,  66  I^ 
B.  A.  238,  contract  between  city  and  electric  company  prescribing  tenna 
on  which  latter  may  ereet  poles  in  streets  does  not  invalidate  later  pole 
Ucense  ordinance;  Btate  v.  Hyman,  08  Md.  614,  57  Atl.  0,  64  L.  B.  A. 
6S7,  iusta'n'"g  iweatsbop  aet  as  to  manufaetnra  at  elothiag  in  tenement 
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liouieB;  T&n  Cleve  v.  PasBue  Vol.  etc.  Commn.,  71  N.  J.  L.  224,  58 
Atl.  5S7,  holdfog  ftct  perniittiii|[  city  of  Fatenon  to  tmftj  sewage  in 
Fkssate  river  revocable;  disaeotiDg  opinion  in  Wrigbt  *.  Hart,  182  N. 
T.  354,  75  N.  E.  413,  2  L.  R.  A.  (N.  S.)  33S,  majority  deelariog  un- 
conatitntional  act  requiring  detailed  inventory  Ave  daya  before  sale  and 
notice  to  erediton.    See  103  Am.  St.  Bep.  868,  note. 


8;L  1  (X,  1182).    Legialative  control  of  public  privilsgea. 

Approved  in  Water  etc.  Co.  t.  City  of  Hutchiuion,  144  Fed.  S64, 
declaring  ultra  virea  contract  entered  into  by  city,  giving  eorporatioD 
exclusive  right  to  nae  itreeta;  Weatminater  Water  Co.  v.  Mayor  etc.,  88 
Md.  556,  557,  103  Am.  St.  Bep.  424,  SS  Atl.  992,  64  L.  B.  A.  630, 
'declaring  contract  between  dty  and  water  CDm;«ny  to  annually  levy 
tazea  and  pay  proceeda  to  eorapany  ultra  virea. 

Municipal  corporatiooa  granting   escluaive   fran- 

Distfngniahed  in  Tillamook  Water  Co.  v.  Tillamook  City,  139  Fed.  406, 
denying  contract  between  city  and  water  company  violated  by  competing 
municipal  plant;  Leggett  v.  Detroit,  137  Mieli.  £63,  100  N.  W.  66B, 
denying  cil7'a  power  to  except  land,  exempting  other  land  of  grantor 
from  future  street  asaeaameuta ;  Feteraburg  v.  Feteraburg  Aqueduct  Co., 
102  Ya.  659,  47  8.  B.  S49,  upholding  eity'a  power  to  prohibit  eiisting 
water  company  from  digging  up  and  obatnicting  streeta  to  extend 
i^atent 

T.  CITIZENS' 

SyL  2  (X,  1185).    Contracta  mider  atate  legialation. 

Approved  in  Bradley  v.  Llghtcap,  195  U.  8.  23,  49  L.  75,  24  Sop.  Ct. 
748,  declaring  doe  proceae  of  law  denied,  act  constmed  by  court  to 
defeat  rights  of  mortgagee  in  poaBeasion  upon  failure  to  comply  there- 
with; Terre  Haute  etc.  B.  B,  Co.  t.  Indiana,  194  U.  S,  589,  48  L.  1129, 
24  Sup.  Ct.  767,  reviewing  state  decision,  enforcing,  under  arroneous 
<onatruction,  charter  obligation  to  pay  surplus  proflta. 

Municipal  eorporationB  granting  exdnaive  fran- 

Approved  In  Mercantile  etc.  Co.  v.  Columbus  Water  Wka.  Co.,  130 
Tti.  184,  and  Columbia  Ave.  Bav.  Fund  etc.  Co.  v.  Dawson,  130  Fed. 
173,  both  enjoining  city  from  issuing  bonds  and  eonstnicting  competing 
ayatem  of  waterworks;  New  Orleana  Gaaljght  Co.  t.  Drainage  Com- 
mission, 111  L*.  843,  35  So.  9S1,  arguendo. 

Distinguished  in  Bhaw  t.  Covington,  194  U.  8.  599,  48  L.  1133,  24  Sup. 
Cfc  76^  denying  consolidated  eorpoiation  right  to  olaim  exclusive  fran* 
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eblse  en^Ted  hy  one  of  conBtituent  eorpoTstiona;  Water  ete.  Co.  t.  CSIt 
of  HvtdiiiiBOii,  144  Fed.  264,  deDying  cil7'B  right  to  gnnt  for  tenn 
of  jean  exelmiTe  ligbt  to  use  streets;  Feterabarg  v.'  Petersburg  Aqnedoet 
Co.,  102  Ta.  65S,  47  B,  E.  S49,  denjiog  existiiig  vater  eompanj's  right 
to  dig  np  ud  obatmct  streets  in  order  to  extend  syEtam. 


GXVI  UNITED  STATES. 


116  tr.  8. 1-7,  29  L.  5S5,  HANI-EY  ».  DONOOHDE. 

8jL  I  (XI,  7).     Jodgmenta— Fnll  ftiith  and  credit. 

Approved  in  Jasper  t.  Currie,  69  Neb.  6,  H  N.  W.  996,  la  aettm  os 
sister  state  jadgment  defendant  may  show  he  was  induced  by  plaintiff '• 
fraodolent  conduct  to  come  within  jurisdietion  of  court  tendering  jadg- 
ment.   Bee  103  Am,  St.  Bep.  81E,  31B,  note. 

Diatingnished  is  disMuting  opinion  in  In  re  Cnlp,  t  CU.  App.  83, 
SS  Pae.  94,  majority  bolding  where  Eanns  divorce  deeiea  awarded  wife 
custody  of  child,  and  later  Kansas  conrt  modified  decree  by  awarding 
ehiJd  to  grandfather,  she  may,  on  habeas  corpas,  attack  modificatioB 
by  proof  of  lack  of  notice. 

Syl.  3  (ZI,  8).    Foreign  lawa  mnst  be  proved. 

Approved  in  St.  Louis  ete.  By.  Co.  v.  Haist,  71  Aik.  265,  100  Am.  St 
Bep.  65,  72  S.  W.  894,  in  action  tor  death  by  wrongful  act  occurring 
la  Louisiana,  statute  of  latter  state  need  not  be  set  out  in  baee  verba. 

ByL  5  (XI,  8).    Sister  state  judgment — State  laws. 

See  113  Am.  St.  Bep.  ST3,  note. 

QyL  6  (XI,  8).    Jndidal  notice  of  state  lawa. 

Approved  In  Allen  r.  Alleghany  Co.,  196  TJ.  8.  464,  49  L.  SS5,  25  Snp. 
Ct.  311,  whether  or  not  corporate  contract  entered  into  in  contraventioo 
of  statutes  regulating  foreign  corporations  was  void  and  unenforceable 
in  other  states  does  not  present  federal  question;  AUgair  v.  Fisher, 
143  Fed.  963,  where,  pending  action  in  district  court  to  review  referee's 
order,  consent  order  permitting  creditors  to  l>ecc>me  parties  made,  juris- 
diction to  set  aside  referee's  order  not  questionable  because  of  lack  of 
right  in  petitioner  to  seek  review;  Leathe  v.  Thomas,  318  HI.  253,  75  N. 
£.  S12,  setoff  is  defense  to  action  on  foreign  judgment  rendered  in  state 
where  setoffs  are  not  allowed  in  actions  on  judgments ;  Erwin  v.  Southern 
By.,  71  8.  C.  230,  BO  S.  E.  779,  in  order  to  make  record  of  court  of  limited 
jurisdiction  in  garnishee  proceedings  in  other  state  binding,  it  must  be 
affirmatively  shown  that  garnishee,  a  foreign  corporation,  submitted  itself 
to  such  jurisdiction;  Thomas  v.  Board  of  Trustees,  I9G  U.  S.  214,  49  L. 
165,  25  Sup.  CT.  24,  atgueodo. 
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87L  7  (XI,  B).    Joint  foreign  judgment — Pleading, 
Dbtinguished   in  Eut   Baltimore  lium.   Co.  t.  K'NessItt   Inmel   eta. 
Congregation,  100  Ud.  690,  62  Atl.  S76,  where  defendant!  jointly  sued 
aa  original  promiaon  and  record  failed  to  obow  misjoinder  taiaad,  judg- 
ment kgainst  all  cannot  be  reversed  as  to  some  and  affirmed  aa  to  others. 

116  U.  S.  11,  12,  E9  L.  S50,  MABVBL  t.  MEBKITT. 

^1.  1   (XI,  0).     statutory  eonstrnction — Nontechnical  words. 

Distinguished  in  Burdock  t.  Dillon,  144  Fed.  740,  word  "mining"  in 
Banhr.  Act  18S8,  §  4b,  as  amended  in  1903,  includes  quarrying  of  elate 
from  open  qoarry. 

116  n.  8.  13-21,  29  L.  S54,  SAXONVILLE  MILLS  t.  RUSSELL. 

ByL  2  (XI,  0).    Construction  of  tariff  act. 

Approved  in  Brennan  v.  United  Statea,  136  Fed.  T4T,  69  C.  C.  A.  396, 
Uroes  in  brine  are  free  of  du^  under  Act  1S97,  par,  656,  Free  List,  }  2, 
and  not  dutiable  aa  ' '  limes. ' ' 

116  U.  S.  82-28,  2»  L.  S52,  MILLEB  t,  FOBEE. 

6yL  1   (XI,  10).     Patonta — Application  of  Imown  method. 

Distinguished  in  Bryee  Bros.  Co.  v.  Seneca  Qlass  Co.,  140  Fed.  173, 
where  invention  is  for  etching  machine,  sale  of  product  for  two  years 
prior  to  patent  is  not  public  use. 

116  n.  S.  28-33,  29  L.  542,  UTAH  ETC.  BT,  t,  FISHEB. 

ByL  1  (XI,  ID).    Territorial  jurisdiction — Indian  reaervatioB. 

Approved  in  HoUister  v.  United  Btatee,  145  Fed.  777,  upholding  Comp, 
St.  6upp.,  1EK)5,  p.  719,  conferring  jurisdiction  on  federal  district  courts 
in  Sonth  Dakota  over  proseentiona  for  larceny  committed  on  Indian 
reservations;  Coey  v.  aeghom,  10  Idaho,  170,  109  Am.  Bt.  Bep.  199, 
79  Pac  74,  where  it  is  shown  that  party  resides  on  Indian  reservation 
in  state  and  attachment  ii  leried  on  hia  property  aitnate  on  auch  reserva- 
tion, claim  that  ho  is  not  reaident  of  state  fails;  Qay  t.  Thomae,  S  Okl. 
12,  40  Pae.  582,  upholding  taxation  of  cattle  of  nonresidenta  giased  on 
lands  in  Indian  reservation  leased  from  Indians.  See  103  Am.  St.  Bap. 
812,  note. 

ByL  2  (XI,  10),    Taxation — Proper^  on  Indian  reservation. 

Approved  in  Oay  t.  Thomas,  S  Okl.  14,  IS,  46  Pac.  582,  upholding 
taxation  of  cattle  of  nonreaidenta  grazed  on  lands  in  Indian  reservation 
leased  from  Indiana, 
116  n.  B.  83-42,  29  L,  638,  HOLOALI  t,  EATON. 

ByL  2  {XI,  11),     Specific  performance — Laches, 

Approved  in  Patterson  r.  Hewitt,  195  U.  B.  310,  49  L.  218,  25  Sup. 
CL  35,  affirming  11  N.  hi,  33,  66  Pac  502,  55  L.  B,  A.  058,  and  holding 
eight  years'  delay  after  right  to  deed  of  interest  in  mining  claim  has 
aewnad  bf  rsaaon  of  eontribntion  to  expense  necessary  to  patent  dafeata 
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iuit  to  enforM  right  whwe  complainant  contribnted  nothing  further  ta 
ilevelopmeDt  of  mine ;  Cole  t.  BinmngbMii  Union  By.  Co.,  143  AIm,  435, 
39  So.  405,  barring  arnt  by  stockholder  to  set  aside,  for  nltra  vires,  sale 
of  property  bf  street  r&ilway,  ten  year*  after  transfer,  proper^  having 
meantime  been  sold  to  third  party  and  mortgi^ed  by  latter. 

Syl.  6  (ZI,  11).    Dismissal  of  origisal,  retention  of  «roBS-bUl. 

Approved  in  Callahan  v.  Mercantile  Trust  Co.,  IBS  Mass,  308,  74  N. 
E.  667,  folloiring  rale. 

116  U.  8.  45-48,  29  L.  55S,  UACKALL  v.  BICHAKDS. 
8yl.  1  (ZI,  11).    Appeal — Decree  conformable  to  mandate. 
Approved  in  UcCIung  v,  Harris,  11  Okl.  65,  65  Fac  »42,  foUoiring 

116  U.  B.  48.53,  29  L.  570,  LEE  v.  JOHNSON. 

Syl  1  (XI,  12).     Collateral  attack  on  land  paUnt. 

Approved  in  Meyers  v.  United  States,  6  OkL  183,  4B  PM.  189,  up- 
holding indietmait  for  peijiuy  committed  in  affidavit  in  land  content. 

Syl.  3  (XI,  12).    CondouTeDess  of  Land  Department  dedrions. 

Approved  in  Paine  v.  Foster,  9  Okl.  233,  E44,  S3  Fac  115,  118,  and 
Calhoun  r.  Violet,  4  Okl.  325,  4T  Pac.  481,  both  foDowing  rule;  Small  *. 
Bahestraw,  196  U.  8.  406,  49  L.  629,  25  Sup.  Ct  285,  finding  by  Secre- 
tary of  Interior  that  residence  of  homesteader  for  voting  purposes  was 
in  precinct  other  than  where  land  lies,  not  erroneous  where  entryman 
once  voted  in  county  other  than  where  land  liea;  Estes  v.  Timmons,  199 
U.  S.  396,  50  L.  244,  26  Snp.  Ct  85,  afOrming  12  Okl.  544,  73  Fac  305, 
and  holding  perjury  on  hearing  before  Land  Department  of  contest 
over  bomestead  entry  is  not  gronnd  for  equitable  relief  against  deput- 
ment's  decision;  Miller  v.  MA^erie,  149  Fed.  697,  applying  rale  to 
decision  of  Alaska  towosite  trustee;  Gebo  v,  Clark  Fork  C.  M'".  Co., 
30  Mont.  92,  93,  75  Pac  860,  holding  InsufBcient  complaint  to  hold 
patentee  of  coal  lands  tnistee  for  plaintiff  on  mere  allegation  of  Bling 
of  forged  relinquishment  of  plaintilf  *s  rights;  Cagle  v.  Dunham,  14  OkL 
615,  625,  TS  Fac.  562,  665,  refusing  to  set  aside  land  deeisioo  for  per- 
jury where  notice  given  parties  who  appeared  before  department  and 
were  given  full  hearing;  Cook  t.  McCord,  9  OkL  210,  60  Pac  500, 
applying  rule  to  finding  as  to  whether  claimant  has  abandoned  lot; 
Thornton  v.  Feeiy,  7  Okl.  449,  54  Fac  652,  allegation  that  snccessful 
party  in  land  office  introduced  perjured  testimony  Is  insufficient  to  set 
aside  department's  findings  in  absence  of  allegation  of  lack  of  further 
eridence  to  sapport  such  findings;  Parker  v.  Lynch,  7  Okl.  061,  56  Fac 
1092,  one  ofFering  to  file  contest  in  land  office  which  was  rejected  can- 
not sue  to  declare  patentee,  who  was  entryman  at  time  of  offer,  tmsteo 
for  his  use;  Black  v.  Jackson,  6  Okl.  754,  52  Fac  407,  where  advera>« 
claimants  are  residing  on  land  and  each  claims  under  prior  homestead 
settlement,  loser  before  Land  Department  cannot  claim  right  to  con- 
tinue residence  for  purpose  of  suit  to  declare  tmrt  against  opponent; 
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H^en  V.  TTnited  SUtea,  5  Okl.  1S2,  48  Fmc  189,  npholdiiig  indietmeat 
(or  perjury  committed  in  affidavit  in  land  contest;  Woodruff  t.  Wallace, 
3  Okl.  361,  41  Pae.  3SQ,  district  court  may,  bj  injunction,  give  ex- 
elusive  poHBCBsion  to  successful  partj  in  land  office  contest.  See  104  Am, 
et.  Bep.  697,  note. 

Distinguislied  in  dissenting  opinion  in  Paine  ▼.  Foater,  9  OU.  263, 
60  Pae.  25,  majoritj  fallowing  mle. 

116  U.  8.  54-5S,  29  L.  535,  8IMMEBM0N  v.  NEBRASKA. 

87L  1  (XI,  13).     Tinw  to  nia«  fedenl  qneation. 

Approved  in  Harding  v.  Ulinoia,  19S  U.  8.  84,  49  L.  396,  25  Sup.  Ct 
176,  neither  petition  for  rehearing,  petition  for  writ  of  error,  assign- 
ments of  error  in  fedeial  supreme  court  nor  certification  of  briefs  bj 
derlc  of  atata  court,  cure  failure  to  ahow  federal  question  raised  below. 

116  U.  8.  55-80,  29  L.  561,  CAMNON  ».  UNITED  8TATE3. 

BjL  1  (XI,  13).    Bigamy — Cohabitation  defined. 

Approved  in  United  States  v.  Oriego,  111  N.  If.  401,  72  Pae.  22, 
adultery  indictment  charging  married  man  with  committing  adultery 
by  having  unlawful  intercourse  is  sufficient  though  word  "aexual" 
omitted. 

8yL  9  (XI,  14).    Indictment  in  worda  of  Btntote. 

Approved  in  United  States  v.  Lake,  129  Fed.  SOI,  upholding  Bufficiency 
of  indictment  against  president  of  bankrupt  corporation  for  making 
false  oath  to  schedules. 

116  U.  8.  80-97,  29  L.  544,  E0BEBT8  v.  EBILLT. 

8yL  3  (XI,  15).    Federal  habeas  corpus — Extradition, 

Approved  in  In  re  Kopel,  148  Fed.  506,  upholding  federal  jurisdietiott 
to  issue  habeas  corpus  though  same  petition  denied  by  state  court. 

8y].  4  (XI,  16).    Beqnisitea  of  extradition  demand. 

Approved  in  FarreU  v.  Eawley,  78  Conn.  153,  01  Atl.  604,  TO  L.  B. 
A,  680,  averment  in  reply  of  one  in  custody  under  extradition  warrant 
that  no  legal  hearing  was  had  to  ascertain  whether  he  was  fugitive  is 
insnfficient. 

8yl.  5  (XI,  15).  Habeas  corpus— Extradition — Sufficiency  of  indict- 
ment.   See  112  Am.  St.  Bep.  106,  note. 

8yl.  6  (XI,  16),    Extradition — Queatiou  of  faet — Fngitivo. 

Approved  in  Denniaon  v.  Cbriatian,  196  U.  8.  637,  49  L.  630,  25  Sup, 
Ct.  795,  Munsey  v.  Clough,  196  U.  8.  372,  49  h.  517,  25  Sup.  Ct.  282, 
Dodge  V.  Ellis,  195  U.  8.  626,  49  L.  350,  25  Bup.  Ct.  7B1,  In  re  Letcher, 
145  CaL  564,  7B  Pac.  65,  and  State  v.  Clough,  72  N.  H.  179,  55  AtL  555, 
67  L.  B.  A.  946,  all  following  rule;  Benson  v.  Henkel,  198  U,  8.  10, 
49  L.  922,  25  8np.  Ct.  569,  objection  to  indictment  for  bribing  federal 
officer  to  reveal  eontenta  of  reports  pertuning  to  Land  Department  is- 
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natigation  of  Itutd  fniDdi  *re  nnsv&il&ble  in  proeee^nga  befor*  eOB> 
nuuioner  (or  removal  of  aeeiued  to  another  fedenl  disbict.  Sm  lU 
An.  Bt.  Bep.  121,  125,  oote. 

S;L  7  (ZI,  15).     ExtTAdition— Certified  tiapj  of  km. 

Bee  112  Am.  Bt  Bep.  126,  138,  141,  note. 

87L  10  (XI,  IS).    Extradition— Offense  sgunit  asj'lum  stattt. 

See  112  Am.  Bt.  Bep.  115,  note. 

S7L  11  (ZI,  16).    Eztndition— FngitiTB  defined. 

Approved  in  Hogbes  t.  Pflsns,  138  Fed.  984,  foDoiring  m)e;  !■  i« 
Bmee,  132  Fed.  391,  393,  where  indicted  person  resided  in  state  ftn 
7ear  thereafter  bnt  removed  to  another  state  on  business  and  was  there- 
after tempoiarilj  in  state  from  time  to  time  bnt  not  exceeding  sighted 
months  in  all,  he  nas  within  exception  of  limitation  statute. 

110  n.  B.  96-103,  29  L.  55S,  CALL  v.  PALlfEB. 

Bj'l,  1  fZI,  10).    I^w  goreming  notea. 

Approved  in  In  re  Worth,  130  Fed.  930,  under  Iowa  Code  1897,  §  3041, 
creditors  of  bankrupt  cannot  set  np  defense  of  uauiy  against  claim  of 
another  creditor;  Benjamin  Bank  t.  Dobertf,  42  Wnah.  32S,  84  Pac.  875, 
note  Talid  where  made  not  sabject  to  Washington  usnrj  laws  beeaose 
secured  b^  mortgage  on  propertj  in  this  state. 

116  U.  8.  104-108,  29  L.  650,  UNITED  8TATEB  t.  MOONET. 

87I.  3  (ZI,  18).    I>istTict  eonrt's  jurisdiction  over  penalties. 

Approved  in  Lederer  v.  Ferris,  149  Fed,  S51,  suit  arising  under  copy- 
right laws  maj  be  brought  in  anj  district  in  which  defendant  can  ba 
found  and  served  with  process. 

■  J18  IT.  8.  108-113,  39  L.  S83,  COTLE  t.  DAVIS. 

SjL  1  <ZI,  IS).     Parol  to  show  deed  a  mortgage. 

Approved  in  Neely  v.  Boyd,  145  Fed.  174,  holding  evidence  InsoiBcient 
to  show  parol  agreement  by  purchaser  at  execution  sale  to  bold  titie  for 
benefit  of  judgment  defendant  and  to  permit  latter  to  redeem  at  any 

Distinguished  In  diasentlug  opinion  in  Stuart  t.  Eauser,  9  Idaho,  73, 
7S  Pac.  726,  majority  holding  suit  by  grantor  to  have  deed  absolnts 
declared  mortgage,  finding  that  deed  not  intended  as  mortgage  not  dis- 
tnrbed  on  appeal  where  evidence  conflicts. 

,    29    L.    675,    lilVEBPOOL    ET&    INa    00.    », 

SyL  1  (ZI,  IB).    Eridence  on  obscure  answer. 

Approved  in  Black  t.  Teeter,  1  Alaalu,  664,  in  ejectment  where  wt- 
denee  of  second  and  later  location  by  plaintiS  was  niwbjeeted  to,  tboi^ 
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not  Rpoelall^  pleaded,  and  jurj  found  tor  plaintiff  on  aneli  location, 
instmction  submitting  last  location  not  gionnd  for  new  triaL 

11«  TJ.  8.  lSl-186,  26  L.  687,  PIBEE  t.  JEFFEBSON  POLICE  JUBY. 

SjL  1  (XI,  10).    Cbsnge  oi  nboUtion  of  elective  office. 

Approved  in  Board  etc.  of  Perrj  County  t.  Lindeman,  1S5  Ind.  191, 
73  N.  E.  014,  npholding  Acts  1003,  p.  40,  relating  to  Balariw  of  ofBeera; 
tiibba  V.  Uancheeter,  73  N.  E.  267,  61  AtL  129,  where  police  commia- 
eionen  removed  policeman  witliont  charges  or  hearing,  eit^  not  liabla 
for  acts  of  conuniBsioners. 

110  IT.  8.  138-142,  29  L.  589,  SAN  UATEO  CO.  t.  SOUTHEBN  PAC. 
B.B. 

Bfh  1  (XI,  20).    XUBmissal  of  appeal— PaTment  of  judgment 

Approved  in  Signer  v.  Clark,  13  N.  D.  46,  99  N.  W.  72,  following  rale, 
116  U.  8.  142- 14S,  29  L.  &81,  HEWITT  t.  FILBEBT. 

SyL  1  (ZI,  20).    Appeal — Necesaitj'  for  citation. 

Approved  in  Loekman  v.  I^ng,  132  Fed,  4,  where  appeal  allowed  hj 
taking  ewnritr  in  time  and  tranieript  filed  and  case  docketed,  failure 
to  issue  citation  within  time  for  appeal  is  no  ground  for  dismissaL 

Distinguisbed  in  Simpson  t.  First  Nat.  Bank,  129  Fed.  260,  201, 
03  C.  C.  A.  371,  where  appeal  allowed  on  condition  that  petitioner  give 
bond  in  fixed  amount,  filing  of  assignment  of  errors  at  time  of  giving 
and  acceptance  of  bond  is  in  time, 

116  T7,  a  145.154,  29  L.  S72,  UcCLTJBE  t.  UNITED  STATES. 

Sjl.  1  (XI,  21).    Court  of  claims  findings  conclusive. 

Approved  in  United  States  Nat  Bank  t.  Bank  of  Guthrie,  0  Okl.  180, 
51  Pac.  123,  refusing  to  review  findings  where  it  cannot  be  said  there 
was  no  supporting  evidence. 

116  n.  S.  161-167,  29  L.  591,  WINCHESTEB  ETC.  MFO.  CO.  t. 
CBEABY. 

87I.  1  (XI,  22).    Vendor's  declarations  after  sale. 

Approved  in  Meyer  v.  Ifunro,  S  Idabo,  S3,  71  Pac.  971,  mortgagor's 
dedaratiooa  made  after  mortgage  as  to  purpose  in  making  mortgage 
are  inadmissible  unless  mortgagee  shown  to  be  partj  to  fraud. 

Distinguished  in  Ball  v.  United  States,  147  Fed.  40,  failare  to  charge 
that  evidence  of  prior  conviction  of  accused  was  admigsible  onlj  as 
tending  to  affect  liis  credibilitj  as  witness  not  error  in  absence  of  re- 
quest therefor. 

87L  4  (XI,  22).     Agent's  declaiations. 

Approved  is  Sweeney  v.  Sweeney,  119  Qa.  82,  40  8.  E.  78,  declara- 
tions  of  agent  in  poBsesiion  of  realty  as  manager  are  inaduUssibla  ta 
disparage  principal's  title. 
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110  XS.  6.  lST-186,  29  L.  601,  SMriH  t.  WHITNEY. 

8yL  2  (XI,  23}.    Probibition  m&tter  ot  right 

Approved  in  Alezftnder  t.  Crollott,  1S9  U.  8.  980,  90  !>.  317,  20  Sop. 
Ct.  161,  Qpbolding  denial  of  prohibition  agaiiut  jiutiM  of  peace  in 
forcible  entry  where  there  ie  right  of  appeal;  Kilty  v.  Bailroad  Com- 
uiiBsioners,  IM  Uus.  311,  68  N.  B.  236,  refuial  of  prohibition  to  t»- 
■train  railroad  eommiBiioners  fmin  iaiuing  certificate  of  compliance  at 
•uit  of  stranger  is  not  reviewable;  dissenting  opinion  in  State  t.  God- 
frey, S4  W.  Va.  77,  46  8.  E.  194,  majority  granting  prohibition  againtk 
prosecntion  under  void  city  gambling  ordinance. 

8yL  8  (XE,  23).    Prohibition  is  law  remedy. 

B«a  111  Am.  St.  Bep.  032,  note. 

ByL  4  (XI,  23).    Prohibition  reetraina  judicial  fnnetions  only. 

Approved  in  Lodge  v.  Fletcher,  184  Mssb.  240,  6S  N.  E.  204,  denying 
prohibition  to  restrain  aldermen  from  bearing  evidenc*  toncUng  mi*' 
conduct  of  ei^  ofGeera. 

Syl.  5  (XI,  23).    Prohibition,  to  whom  dirMted. 

B«a  111  Am.  St.  Bep.  971,  note. 

Syl.  6  (XI,  23).    Proliibition  against  eonrt-martiBl. 

Approved  in  United  States  v.  Praeger,  149  Fed.  485,  where  dvilian 
vritnesB  refused  to  answer  questions  before  court-martial  because  answers 
might  tend  to  inerimioate  him,  decision  of  such  court  as  to  propriety 
of  qaestions  not  conclusive  in  civil  courts;  In  re  Scott,  144  Fed.  81, 
denying  habeas  eorpos  on  petition  of  minor  who  enlisted  in  navy  where 
at  time  of  petition  minor  wh  on  trial  before  eoDrt-martial  for  militaTj- 

SyL  7  (XI,  24).    Army  regulations  sanctioned  by  law. 

Approved  in  Peters  v.  United  States,  2  OU.  123,  33  Pac.  1033,  false 
swesring  before  receiver  in  contest  under  general  rules  of  land  oBm  ia 
perjury  under  Bev.  St.,  §  5392. 

116  U.  8.  193-197,  29  L.  695,  WEBB  ».  BABNWALL. 

Syl.  1  (XI,  24).     Action  to  restrain  ejectment  judgment. 

Approved  in  O'Connor  v.  O'Connor,  146  Fed.  997,  federal  suit  to  net 
aside  federal  judgment  at  law  is  within  federal  jurisdiction  irrespective 
of  eitisenship  where  defendants  were  parties  to  original  suit  or  in  privitr 
with  parties. 

116  U.  8.  200-206,  29  L.  657,  KINGS  CO.  SAV.  INST.  v.  BLAIB. 
Syl.  1  (XI,  25).     Eecovery  of  revenue  taies — Time  to  claim. 
Cited  in  ChrUtie-Street  Com.  Co.  v.  United  States,  120  Fed.  508,  ar- 

~ In   Grier  t.   Tucker,   150   Fed.   681,  one  assessed   with 

»  oleomargarine  law  of  1886,  as  dealer,  who  before  psy 
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ing  tax  made  «ppUc»tion  for  abatement  of  same,  wMcb  wu  refowd,  need 
not  again  appeal  before  auing  to  recover  payment. 

118  U.  8.  218-228,  20  L.  608,  MILWAUKEE  v.  KOEFFLEB. 

SjL  1  (ZI,  S5).    InjunctioD  to  reatrain  personalty  tax. 

Approved  in  IlliiiDia  life  Ins.  Co.  t.  Nenman,  141  Fed.  451,  refvaiag 
to  eojoin  collection  of  tax  levied  nuder  authori^  of  state  statnte  aUegad 
to  tM  illegal. 

11«  U.  8.  237-258,  28  h.  659,  BBOWN  v.  DAVIS. 

Sft  2  (ZI,  26).    Patent  reiwoe— Infringement. 

Approved  in  Scott  *.  Fiaber  etc.  Maeh.  Co.,  1S9  Fed.  145,  Bellia  patent 
No.  561,559,  for  improvements  in  knitting  machines,  not  infringed  by 
machine  of  Fisher  patent  No.  656^35. 

116  V.  8.  252-269,  »  U  615,  PBE8SEB  r.  ILLINOIS. 

Syl.  8  (ZI,  27).    Second  amendment  inapplicable  to  states. 

Approved  in  Ex  parte  Mnnn,  140  Fed.  783,  federal  court  cannot  on 
habeas  corpna  discharge  one  confined  for  contempt  of  stata  conrt  for 
refusal  to  answer  questions  on  ground  that  answers  might  incriminate 
him;  8k  Looia  etc.  By.  Co.  t.  Davis,  13S  Fed.  632,  federal  court  cannot 
enjoin  state  officers  from  contemplated  act  alleged  to  violate  fifth  amend- 
ment; In  re  Briggs,  135  N.  C.  121,  47  8.  E.  404,  upholding  Code,  S  121S, 
providing  against  excusing  participante  from  testifying  in  gambling 
cases. 

116  C.  8.  289-306,  29  L.  620,  MOBILE  t.  WATSON. 

SyL  2  (ZI,  29}.    Debts  of  old  mnnidpali^. 

Approved  in  Pepin  Tp.  v.  Sage,  120  Fed.  660,  64  C.  C.  A.  160,  and  (Sty 
of  Guthrie  v.  Wylie,  8  Okl.  66,  65  Pac.  105,  both  following  rule;  Orabam 
V.  Folsom,  200  U.  B.  2S2,  253,  50  L.  468,  469,  26  Sup.  Ct  245,  affirming 
Ex  parte  Folsom,  131  Fed.  506,  and  granting  mandamus  to  compel  county 
officers,  through  whom  taxes  are  assessed  and  levied,  to  Ifvy  tax  to  pay 
judgment  on  township  bonds,  though  corporate  existence  of  township  de- 
stroyed by  state  constitutioD ;  Planters '  ete.  Bank  v.  Eniett  Tp.,  132  Fed. 
628,  applying  rule  where  township  transferred  to  new  county  after  issuing 
bonds;  Susong  v.  Cokeabury  Tp.,  132  Fed.  568,  though  in  transferring 
township  into  new  county  after  it  had  issued  bonds  small  part  left  in  old 
county,  that  in  new  county  still  taxable  for  bonds;  Taylor  v.  Pine  Orove 
Tp.,  132  Fed.  586,  where,  after  issuance  of  township  bonds,  all  but  small 
part  of  township  included  in  new  county,  and  boundaries  changed  so  as 
to  include  new  territory,  all  property  in  now  township  was  liable  for 
bonds;  Board  Co.  Commrs.  Oreer  Co.  v.  Clarke,  12  Okl.  212,  70  Pac  211, 
Greer  County,  Oklahoma,  b  liable  for  debte  created  by  Greer  County, 
Texas,  prior  to  transfer  of  territory  to  Oklahoma;  Scbool  Dist.  No.  76  v. 
Capital  Nat.  Bank,  7  Okl.  50,  4  Pac.  311,  where  township  under  school 
laws  of  1890  erected  achoolbouae,  its  debts  contracted  for  such  purpose 
are  not  township  liability;  Blackburn  v.  Oklahoma  City,  I  Okl.  295,  31 
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Pac  7S3,  OklahomB  Cit;  clerk  w^f  reeover  from  de  jun  coiporation  for 
Krvices  rendered  dtj  daring  de  &ctO  exutence;  C^t^  of  Gntlirie  t. 
TerritoT7,  1  Okl.  80S,  31  Fae.  194,  II  h.  B.  A.  418,  holding  eitj  sat- 
eeeding  to  riglita  and  propertr  of  village  !b  liable  for  debta  of  viliags 
fixed  bj  Ugialature. 

DiBtingniabed  in  Folaom  t.  QrecDwood  Co.,  130  Fed.  733,  eoonl?  which 
under  atate  laws  ean  lerf  tutea  only  tor  apaciSed  purposea  ia  not  liable 
for  townahip  bonda  ieaoed  before  creation  of  county  hj  township,  which 
waa  eOTporate  body  in  another  county;  Wichman  t.  Flacerrille,  147  CaL 
164,  61  Pac  638,  where  city  authorized  by  special  atatate  to  iasue  bonda 
for  certain  purpose,  and  new  charter  contained  no  sneh  authority,  nib- 
aeqnent  isane  under  old  act  waa  void, 

Syl.  3  (XI,  SS).    PreeerratioD  of  rentediea  for  dty  debta. 

Approved  in  UeKie  t.  Bose,  140  Fed.  148,  where  town  authorised  to 
appropriate  aod  raise  certain  awn  in  eonitmction  of  eteamboat  and  iaaos 
notes  therefor,  and  plaintiff  seenred  judgment  for  portion  of  coat  of 
boat,  it  is  DO  defense  to  mandamus  to  compel  levy  of  tax  to  p^  judg- 
ment that  town  had  issued  notes  to  full  atatutory  limit  and  used  pro- 
ceeds; Ft.  Uadiwin  v.  Ft  Madison  Water  Co.,  134  Fed.  SIS,  67  C.  C.  A. 
142,  Iowa  Code,  1697,  g  1305,  providing  for  assessment  of  property  at 
twenty-five  per  cent  of  actual  value,  is  void  as  affecting  ability  of  ei^ 
to  pay  hydrant  rentals  under  contract  made  when  law  required  ■lacisn 
tneut  at  true  eaah  value. 

116  U.  8.  307-347,  29  L.  836,  STONE  v.  FAEMBBS'  liOAN  ft  TBU8T 
CO.  (BAILBOAD  COMMISSION  CASES). 

SyL  1  (XI,  30).    SteU  lailniad  rate  regulation. 

Approved  in  People  v,  Chicago  etc  By.  Co.,  E23  111.  592,  79  N.  E, 
147,  railroad  commission  act  of  1905,  requiring  railroads  doing  busineaa 
in  state  to  make  annual  report,  applies  to  foreign  corporations ;  State  v. 
Bryan,  50  Fla.  371,  39  So.  954,  arguendo. 

Syl.  2  (XI,  31).    Bailroad  rate  reguUtion — Exemption. 

Approved  in  New  York  t.  State  Board  of  Tax  Commra.,  199  IT.  8.  42,  50 
li.  772,  25  Sup.  Ct.  715,  special  fmnehiae  imposed  by  N.  Y.  Lews,  1809, 
c.  712,  does  not  impair  obligation  of  eoutract  by  which  railroad  granted 
street  railway  franchise  in  consideration  of  payment  of  certain  anm  or 
percentage  of  eaminga;  Bocheater  v.  Bochester  By.  Co.,  182  N.  Y,  115, 
74  N.  E.  058,  70  L.  B.  A,  773,  immunity  to  contribution  to  expense  of 
new  pavements  eonferred  by  statute  to  street  railroad  it  revocable  at  wiU. 
See  109  Am.  St.  Bep.  703,  not«. 

SyL  6  (XI,  33).    State  regulation  of  interstate  road. 
Approved  in  Busaell  v.  St.  Louis  etc.  By.  Co.,  71  Aik.  457,  75  8.  W. 
728,  foreign  railraad  cenplf ing  with  Acta  1889,  p.  43,  may  exereia«  right 
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lie  U.  8.  356-366,  29  I..  633,  ANDEBSON  y.  SANTA  ANNA. 

Byl.  1  (ZI,  31).    Batiflc&tion  at  mimieipal  bonds. 

Approved  in  Potter  y.  Lainbart,  44  Fla.  66S,  33  So.  258,  opholdiug  Aetai 
1901,  c  4S12,  to  validate  prior  county  improvemeDt  bonds, 

SjL  2  (XI,  34).     Follovring  state  statutory  coutruetion. 

Approved  in  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  TJ.  S.  544,  4S 
L.  786,  £4  Sup.  Ct.  576,  upholding  Obio  statute  iplating  to  mechanic '■ 
lien,  no  state  decision  respecting  its  validity  having  been  rendered  till 
after  rights  ct  partiss  fixed  by  contract;  Board  of  Conunrs.  v.  Tollman, 
145  Fed.  763,  giving  independent  construction  to  state  constitution  al- 
leged to  be  violated  by  statute  under  which  aid  bonds  issued,  where  no 
state  decision  construing  constitution  at  time  of  issuance. 

116  U.  S.  368-380,  29  L.  652,  UTTLE  v.  HACKETT, 

8yl.  1  (XI,  S6).    Becovery  for  other's  negligence. 

Approved  in  St.  Louis  etc.  By.  Co.  r.  Chapman,  140  Fed.  134,  denying 
liability  of  railroad  for  death  of  one  killed  by  baching  engine  while 
crossing  tracks.     See  110  Am.  St  Rep.  279,  note. 

ByL  S  (XI,  86).    Imputed  negUgence  of  passenger.     ' 

Approved  in  Sluder  v.  St.  Louis  Transit  Co.,  189  Mo.  140,  88  8.  W. 
655,  following  rule;  The  Hamilton,  146  Fed.  727,  where  two  vessels 
collided  as  result  of  joint  negligence,  negligence  of  one  is  no  defense  to 
liability  of  other;  Quinette  v.  Bisso,  136  Pad.  839,  69  C.  C.  A.  825,  one 
entering  skiff  owned  and  rowed  by  others  to  be  taken  across  river,  who 
was  run  down  by  tug  and  drowned,  not  contributorily  negligent  because 
of  negligence  of  oarsman;  St.  Louis  ete.  B  B.  Co.  v.  McFall,  75  Ark. 
35,  86  S.  W.  826,  where  eondnctor  killed  In  collision  by  negligence  of 
engineer  at  point  where  he  could  not  control  latter 's  actions  by  signal, 
negligence  of  engineer  not  imputable  to  him;  Duval  v.  Atlantic  Coast 
Line  B.  Co.,  134  N.  C.  338,  339,  340,  346,  101  Am.  St.  Bep.  830,  46 
S.  E.  753,  75S,  65  L.  B.  A.  722,  negligence  of  one  with  whom  plaintiff 
riding  aa  guest  in  buggy  atruck  by  train  not  imputable  to  plaintiff.  See 
110  Am.  St.  Bep.  290,  292,  298,  note. 
116  n.  8.  380-380,  29  L.  593,  MOWEB  v.  FLETCHEB. 

8yl.  1  (XI,  37).    Pre-emption  of  disputed  school  lands. 

Approved  in  Clipper  Min.  Co.  v.  Eli  Min.  ete.  Co.,  194  V.  B.  231,  48 
L.  052,  24  Sup.  Ct.  632,  entry,  against  will  of  placer  locator,  on  prior 
valid  placer  location,  to  prospect  for  unknown  lodM,  initiates  no  title 
to  lode  claims  located  in  placer  claim;  Smith  v.  Love,  49  Fla.  242,  33 
8o.  380,  holding  plea  in  ejectment  sufficient  to  show  plaintiff  held  lauds 
in  trust  for  defendant. 

116  V.  S.  401,  402,  29  L.  676,  EX  PABTE  BEOWN. 

8yl.  1  (XI,  39).    Mandamus  to  review  dismissal. 

Approved  in  State  v.  District  Court,  13  N.  D.  219,  lOO  N.  W.  240, 
denying  mandamus  to  review  dismissal  of  prosecution  in  name  of  state  ta 
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Bjh  2  (ZI,  40).     Tu  ngnlatioa  in  District  of  ColimbiK. 

ApproT«d  in  Binni  v.  United  StatM,  IH  U.  8.  492,  48  L.  1089,  24 
Snp.  Ct  816,  liemtM  fsM  on  eeitain  bmincMM  impoaad  bj  Aluka  Fen. 
Code,  i  460,  *Ta  not  «cciMa  tv  psj  debti  withio  Const.,  ut.  1,  |  8; 
Kin^dey  t.  MeniU,  122  Win.  201,  09  N.  W.  1040,  67  L.  S.  A.  200,  vp- 
bolding  Bar.  St.  1898,  )  1036,  making  d«bU  dna  from  atinat  d«Hon 
■ubject  to  taxation, 

116  V.  a  408-410,  20  L.  679,  FLETCHBB  t.  HAMLET. 

8jl  2  (XI,  40).    BemoTsl  st  eauM  hj  llrm. 

Approred  in  BUekbnrn  t.  BUekbnrn,  142  Fed.  903,  action  not  remoT- 
»ble  under  Aet  1888,  |  E,  el.  2,  wbere  there  is  so  tepanble  eontroTenj 
onlcM  all  defendauta  an  nonreaidents  and  join  in  remoTal  petition. 

116  U.  8.  410-418,  29  L.  671,  EUBBEA  ETC.  CANAL  CO.  t.  SUPGBIOB 
COUBT  OP  TUBA  COUNTY. 

Byl.  2  (XI,  40).    Contempt — Serriee  on  attoraej  for  eorpontion. 

Approved  in  Chriatensen  Eng.  Co.  v.  Weatinglionie  Air-Bmke  Co.,  13S 
Fed.  778,  68  C.  C.  A.  476,  upholding  niJOeiener  of  tervico  of  noUe*  of 
application  for  attachment  tor  contempt  for  Tiolatioo  of  injonetion  given 
to  defendant  *■  lolieitora  and  mailed  to  defendftot  and  returned  marked 
"Kefuaed." 

116  U.  a  418-42S,  39  L.  66B,  O'BEILLY  ».  CAMPBELL. 

87I.  2  (XI,  41).     Mining  content  appeal — Objection  of  alienage. 

Approved  in  Matlock  v.  Stone,  77  Ark.  EOO,  01  S.  W.  555,  limitations 
cannot  be  first  raised  on  appeal  of  action  on  adverse  to  application  tot 
patent  to  mining  claim, 

S;L  4  (XI,  41).    Mines — ^Diaeovarj  and  development  sa  dementa. 

Approved  in  Creede  etc.  Milling  Co.  t.  Uinta  Tnnnel  etc.  Co.,  196  U. 
8.  349,  49  L.  509,  25  Sup.  Ct.  266,  diseoverj  ef  vein  01  lode  before  other 
steps  are  taken  to  perfect  location  is  not  required  b;  Bev.  St.,  %  2320, 

SjL  S  (XI,  41).    Mines — Location  of  vein  bj  notice.  ■ 

Cited  in  dissenting  opinion  in  LU7  Mio.  Co.  v.  Kellogg,  27  Utah,  124, 
T4  Fae.  522,  arguendo, 
116  U.  S.  427-435,  29  L.  681,  COPPBT  v,  UNITED  STATES. 

87I.  4  (ZI,  42).  Internal  revenue — Information — Fartienlara  of 
fraud. 

Approved  in  United  States  v.  Manufacturing  Apparstna  ete.  Co.,  141 
E^d.  476,  information  for  forfeiture  of  oleomargarine  plant  nnder  Aet 
1886,  I  17,  is  sufficient  it  charging  in  statutoi/  language  that  elaiii»nt 
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was  mKnafftctnring  oteomargariiw  aod  attempted  to  defraud  goTerntnent 
«f  tax  on  oleomargarine  produced  hj  it, 

116  U.  8.  43ftHM5,  29  L.  684,  COFFBT  t.  UNITED  STATES. 

B^.  4  (XI,  42).    Bevenne — Acquittal  ban  forfeiture. 

ApproTod  in  United  St&tee  t.  DonaldHon-ShvlE  Co.,  142  Fed.  301,  ae- 
^ttal  for  obetmcting  narigable  etre&m  ban  suit  to  compel  removal  of 
Obatroction;  United  States  t.  Seattle  Brenring  etc.  Co.,  13S  Fed.  59S,  599, 
Mqoittal  of  transportiDg  eukg  eontsining  bottled  beer  falsely  marked  as 
eoutaining  seda  water  ii  b&r  to  aetion  for  forfeiture  and  penally  imposed 
by  Bev.  St.,  |  3449;  United  States  v.  Lot  of  Preeiona  Stones,  134  Fed. 
63,  68  C.  C.  A.  1,  where  importer  and  wife  indicted  for  fraudulent  im- 
portation, acquittal  of  former  la  bar  as  to  him,  but  nolle  prosequi  of 
latter,  ia  not  bar  to  forfeiture  proceedings  against  wife;  State  t.  Cobb, 
123  Iowa,  628,  99  N.  W.  300,  acquittal  of  violation  of  atatnte  prohibiting 
illegal  keeping  of  liquor  for  aale  bare  proceedings  to  condemn  liquor; 
People  T.  Albors,  137  Mich.  685,  100  N.  W.  910,  where  defendant  ac- 
quitted of  bribery  in  pursuance  of  eonspitacy  to  obtain  particular  action 
by  eity  council,  jurors  drawn  on  subeequent  indictment  of  defendant  for 
false  sweating  on  previous  proaecntion  not  biased,  though  they  bad  sat 
on  trial  of  other  councilman  and  convicted  him.  See  103  Am.  St  Bep.  21, 
S6,  note. 

Distinguished  in  United  States  Pidelit^  etc.  Ce.  t.  United  States,  150 
Fed.  GS4,  conviction  of  Indian  agent  for  malfeaeanee  in  oSce  no  bar  to 
fltdt  on  bond ;  United  States  v.  Donaldson-Shnltz  Co.,  148  Fed.  683,  S84, 
$85,  acquittal  of  violation  of  Act  1899,  %  10,  for  obstructing  navigable 
stream  not  bar  to  equity  snit  to  compel  removal  of  obetruction ;  State  t. 
Vandemark,  77  Conn.  204,  SS  Atl.  717,  acquittal  on  prosecution  for  con- 
spiracy to  assault,  in  which  defendant  testified  as  to  liis  whereabouts,. 
guilt  turning  on  such  question,  is  no  bar  to  prosecution  for  perjury  in 
giving  such  testimony;  State  v.  Corron,  73  N.  H.  448,  62  Atl.  1047, 
acquittal  of  liquor  dealer  of  violation  of  liquor  law  is  not  res  adjudicata 
of  action  for  breach  of  bond, 

116  U.  S.  448-461,  29  L.  691,  WALLING  v.  MICHIGAN, 
Syt.  1  (XI,  43).     Taxing  liquor  sales  by  nonresidents. 
Approved  in  Sloman  t.  William  D.  C.  Moebs  Co.,  139  Mich.  337,  103  N. 
Vr.  856,  following  rule;  Bacon  v,  Loeke,  42  Wash.  217,  83  Pac.  722,  hold- 
ing vdd  laws  lft05,  pp.  372,  S73,  taxing  peddlers. 

Syl.  4  (XI,  44),    Commerce — Nonaetioo  bj  Congress. 

Approved  in  dissenting  opinion  in  Coz  v.  Tens,  202  U.  8.  4S2,  50  L. 
1102,  2B  Sup.  CL  671,  majority  upholding  Tex.  Ber.  Civ.  St.,  art.  5060,  et 
■eq.,  taxing  liquor  dealen  and  exempting  wines  produced  from  domestia 
grapes  while  in  hands  of  manufacturers;  dissenting  opinion  in  Pabst 
Brewing  Co,  v.  Crenshaw,  19S  U.  S.  44,  49  L.  936,  2S  Sup.  Ct.  S62, 
majority  upholding  state  statute  imposing  inspection  fee  on  bear  shipped 
from  other  states. 
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DUttnpiialied  in  Cox  v.  Tcsu,  202  TT.  a  451,  50  L.  1101,  M  Sap.  CL 
fl71,  upholding  Tex.  Ber.  CIt.  Bt.  1895,  Kit.  5660,  et  Mq.,  tuing  Uqaor 
denlen  Knd  exemptiiiK  winM  prodneed  from  domcBtJe  C'^P'*  wfaDo  in 
ttnndf  of  mumfactnTGr. 

lie  U.  8.  401-490,  29  L.  703,  DUNFHT  *.  BTAH. 

Bjl.  2  (XI,  48).    Btntnte  of  fnuda — Contract  imenforeenble. 

Approved  In  Jones  t.  Patrick,  140  Fed.  405,  verbnl  ngreement  to  eo- 
op«nt«  in  flndJDg  parebnaer  at  adTaneed  price  for  mine  on  which  d«- 
f  endnnt  held  option  and  to  ihare  in  pioflta  ia  not  within  atatnte  of  f  randa. 

SjL  4  (XI,  IS).    AMnmpsit — PaTinent  Ttnder  on]  contract. 

See  102  Am.  SL  Bep.  235,  note. 

(XI,  47.)  Miseellaneona.  C^ted  in  Sterena  t.  HeChrTata],  150  Fed. 
88,  where  application  for  mining  claim  contested  and  later  contest  dia- 
miMcd  under  agreement  of  applicant  to  eonvej  claim  to  eonteetant  on 
payment  cf  mm  after  procnrement  of  patent,  no  trust  created. 

118  U.  8.  617-529,  S9  L  716,  COB  v.  BEBOK 

ByL  1  (XI,  49).    Scope  of  atate'a  jnriwUetton. 

Approved  in  Btate  t.  Fideli^  etc  Co.,  35  Tex.  Ot.  217,  M  a  W. 
640,  following  mle. 

87L  S  (XI,  49).    Tax  on  nonieiident'B  penonaltf. 

Approved  in  State  t.  Fidelit;  etc.  Co.,  85  Tex.  Civ.  232,  80  S.  W.  554, 
following  rule;  Csrstsira  v.  Cochmn,  193  U.  S.  16,  48  L.  507,  24  Snp. 
CL  G18,  npholding  Maryland  etatute  taxing  liquors  in  bonded  warehouaea 
and  lequiring  watehooaeman  to  pay  taxes  and  giving  him  lien  on  prop- 
.  erty  therefor;  Buck  v.  Beach,  164  Ind.  50,  108  Ara.  St.  Bep.  272,  71  N. 
E.  908,  applying  rule  to  taxation  of  notea;  Commonwealth  v.  Union  etc. 
Tranait  Co.,  118  Ky.  141,  80  a  W.  492,  npholding  Ky.  St.  1903,  )  4020, 
taxing  personalty  of  domeatie  corporation,  as  to  corporation  owning  cars 
outside  of  state,  though  corporation  owning  ears  in  use  out  of  state  ia  not 
taxed  therenith  in  state;  Nathan  v.  Spokane  Co.,  35  Waah.  33,  76  Pac 
528,  65  L.  B.  A.  336,  determining  validity  of  I«vrs  189S,  p.  £95,  |  12, 
relating  to  taxation  of  goods  brought  into  any  coouty  after  March  1st  of 
each  year  to  be  sold  without  intention  of  engaging  in  permanent  trade. 

Distiogulabed  In  Union  etc.  Tranait  Co.  t.  Eentne)?,  199  U.  a  206,  50 
L.  154,  26  Sup.  Ct.  36,  doe  process  ia  denied  Kentucky  eoriraration  by  tax 
sssGBGed  under  Kf.  8t,  j  4020,  on  rolling  stock  permanently  located  and 
used  in  other  states. 

Syl.  4  (XI,  49).    Commerce — State  tax  on  exports. 

Approved  In  Duited  BUtei  v,  Geddea,  131  Fed.  453,  454.  65  C.  C.  A. 
320,  holding  road  operated  wholly  in  state  and  connecting  with  interstate 
load  not  engaged  in  interstate  traffic  under  safety  appliance  act  wher* 
it  required  separate  bill  of  lading  for  through  freight;  Merchants* 
Tiansf.  Co.  t.  Board  of  Beview,  I2S  loiva,  740,  105  N.  W.  213,  mm- 
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eliandiM  of  nonrealdent  selleTs  consigned  to  WBrebomeman  In  state  utd 
stored  to  amit  future  delirerir  on  sales,  is  assessable  by  local  authorities; 
Amea  v.  Kirbj,  71  N.  J.  L.  446,  59  AU.  560,  holding  anti- poolroom  statute 
violated  b;  keeping  resort  for  betting  bj  telegraph  with  persons  outside 
of  state;  American  Steel  etc.  Co.  v.  Speed,  110  Tenn.  946,  100  Am.  St. 
Bep.  814,  75  S.  W.  1042,  upholding  state  tax  on  goods  shipped  from  out- 
side state  and  held  in  storage  to  await  later  sales.  See  98  Am.  St.  Bep. 
620,  note. 

Distinguished  In  United  States  v.  Qrest  Northern  By.  Co.,  145  Fed. 
t3B,  act  of  1893,  as  amended,  requiring  automatic  eouplera  on  ears  of 
interstate  carriers,  applies  to  cars  of  interstate  railroad  at  all  times  while 
in  use  on  the  road;  QuU  etc.  By.  Co.  t.  State,  97  Tex.  286,  78  8.  W. 
49§,  Mnstming  shipment  of  grain  from  onlaide  state  as  being  within 
jurisdiction  of  state  railroad  commission. 

SyL  6  (XI,  CO).    State  tas'on  goods  for  export. 

Approved  in  Delaware  etc  B.  B.  Co.  t.  Pennsylvania,  198  U.  S.  352, 
40  L.  1081,  25  Sup.  CL  669,  including  in  appraisement  of  capital  ■toek  of 
eorpoiation  for  purposes  of  local  taxation,  value  of  eoal  mined  in  State 
situated  in  another  stata  and  there  awaiting  sale,  illegal;  Johnson  v. 
Southern  Pae.  Co.,  196  U.  B.  22,  49  L.  371,  2S  Sup.  Ct  158,  dining-car  in 
constant  use  is,  while  waiting  for  train  to  be  made  up  tor  interstate  trip, 
within  automatic  coupler  act  of  1893. 

116  n.  a.  529-638,  29  L.  712,  IBOfT  BILVEB  MIN.  CO.  t.  CHEESMAN. 

Syl.  3  (ZI,k5I}.    Uineo— Vein  defined. 

Approved  in  Grand  Central  Uin.  Co.  v.  Mammoth  Min.  Co.,  29  Utah, 
S74,  582,  S3  Pae.  676,  679,  following  rule. 

116  n.  S.  550-566,  29  L.  729,  BABBT  v.  EDMUNDS. 

Byl.  3  (XI,  53).    CballengiDg  federal  jurisdiction. 

Approved  in  Qaddie  v.  l£aun,  147  Fed.  959,  defendant  challenging 
jurisdiction  alleging  change  of  complainant's  domieUe  must  show  res- 
idence in  new  locality  and  intention  to  remain;  HcCarthf  v.  American 
Thread  Co.,  143  Fed.  680,  circuit  court  will  not  require  payment  of 
costs  by  plaintiff  reeoveriug  less  than  fSOO,  unless  jurisdictional  aver- 
ment of  amount  in  declaration  was  merely  colorable;  Pennsylvania  Co. 
T.  Ba;,  138  Fed.  SOS,  upholding  jurisdiction  over  bill  to  enjoin  ticket- 
scalping,  where  business  alleged  to  be  worth  over  VS,0OO,  though  an- 
swer alleged  amount  less  than  t2,000. 

Syl.  4  (XI,  63).    Amount  in  controversy — Demand. 

Approved  in  Spaulding  r.  Evenson,  149  Fed.  916,  upholding  jurisdic- 
tion where  bill  to  restrain  interference  with  business  alleges  value  in 
dispute,  exclusive  of  interest  and  costs,  exceeds  (25,000,  and  thnt  de- 
fendant's acts  have  caused  damage  In  more  than  such  sum;  Barber  v. 
Boston  ete.  Co.,  145  Fed.  62,  action  to  case  for  (8,000  damages  for 
ufgligenea   sot   removable,   though   actual    damages    alleged    to   ba 
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greater;  State  Bank  of  Chicago  v.  Cox,  143  Fed.  B2,  apholdiDg  jnrio- 
dictiou  where  deelaratioo  eontaioed  eommon  eonuta  and  Bpeeial  eoont 
«acb  alleging  amonot  to  be  $5,000,  and  plaintiff  recovered  OTer  (2,000. 

lia  n.  S.  572-584,  28  L.  T35,  EOYALL  t.  VIEOINIA. 

67I.  1  (XI,  55).     Attorney'*  admission  fee  is  tax. 

Approved  in  Camden  etc.  By.  Co.  r.  Catlettsbarg,  ISO  Fed.  430, 
denjiDg  federal  jniiadiction  to  enjoin  criminal  pioceedingi  bj  city 
for  Tiolation  of  ordinance. 

316  U.  B.  588-593,  29  L.  726,  HABTOG  t.  MEMOBT. 
Byi.  8  (XI,  56).     Pleading  adverse  citizenship — Dismissal 
Approved  in  Every  Bvening  Printing  Co.  v.  Butler,  114  Fed.  918, 

where    proper  .aUegations    showing    diverso    citizenship    ara    made    ia 

declaration,    allegatioDS    of    plaintiff's  .  eitisenahip    aio    eontrovertibl* 

only  by  proper  pleadings  mpported  by  proof. 

Sjl.  4  (XI,  S7).    Inqoiry  into  jnrisdietion  mt*  aponte. 

Approved  in  Brigga  v.  Traders'  Co.,  145  Fed.  257,  federal  court '• 
lack  of  juriadiction  may  b«  raised  t^  any  pleading;  PennsylTsnia  Co. 
V.  Bay,  138  Fed.  205,  bill  to  enjoin  tieket-sealping  alleging  boaineaa 
worth  tSOO,  treated  aa  tme,  though  answer  alleges  amount  in  contro- 
versy less  than  (2,000,  till  defendant  snstains  burden  of  showing  lack 
of  jurisdietional  amount;  Caddie  v,  Mann,  147  Fed.  959,  arguendo. 

Distinguished  in  Eirven  v.  Virginia- Carotin  a  Chemical  Co.,  145  Fod. 
291,  objection  to  federal  jurisdiction  where  dependent  on  question  of 
fact  and  taken  by  answer  should  be  submitted  to  jury,  aa  independ«Bt 


116  U.  S.  593-598,  29  L.  723,  SHEPHABD  v.  CABBiaAN. 

Syl.  1  (XI),  57).    Patents — Introduction  of  new  elements  in  claim. 

Approved  in  Cimiotti  Unhairing  Co.  v.  American  Fur  Beflning  Co., 
198  U.  S.  410,  40  L.  IIOS,  25  Snp.  Ct.  697,  holding  Button  patent  No. 
383,  35S,  for  fnr-plncking  machine,  not  infringed;  Universal  Brush  Co. 
V.  Sonn,  146  Fed.  531,  Uorrison  patent  No.  717,014,  for  method  of 
making  brashes,  infringed  by  method  of  Sonn  patent  No.  791,510; 
Williams  Calk  Co.  v.  Eemmerer,  145  Fed.  930,  limiting  Williams  patent 
So.  666,583,  for  horseshoe  calk,  and  holding  it  not  infringed;  Welt- 
back  Light  Co.  V.  Cremo  etc.  Light  Co.,  145  Fed.  524,  Heald  patent 
No.  423,317,  for  appliance  for  use  with  incandescent  gas  lamps,  lim- 
ited and  not  infringed;  Vietor  Talking  Maeh.  Co.  v.  American  Orapbo- 
phone  Co.,  145  Fed.  191,  construing  Berliner  patent  No.  548,623,  for 
sound  records;  Avety  v.  Case  Plow  Works,  139  Pod.  885,  Avery  patent 
No.  650,771,  claims  7  and  8  for  plow,  limited  and  not  infringed;  Bem- 
bert  etc.  Compress  Co.  v.  Ameriean  Cotton  Co.,  1S9  Fed.  368,  369,  04 
C.  C.  A.  25,  Bembert  patent  No.  441.022,  for  method  of  baling  cotton, 
limited  and  not  infringed  by  mechanism  of  Qravea  patent  No.  47344A, 
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118  V.  a  599-805,  S9  L.  740,  MING  ▼.  WOODPOLK. 

87L  1  (XI,  59).     Elemants  of  action  of  deceit 

ApproTcd  in  Pittsburgh  etc.  TniBt  Co.  t.  Northern  etc.  Tna.  Co., 
148  Fed.  675,  atntements  fuiniihed  bj  offlcers  of  inanraDce  eompany 
in  negatiations  for  ule  of  iti  busineaa,  though  incorrect,  do  not  ■up- 
port  action  for  deceit  where  they  were  prepared  hj  employees  for 
«onipan7'i  own  dm;  Kimber  v.  Young,  137  Fed.  747,  74S,  TO  G.  C.  A. 
ITS,  applying  rale  where  on  tale  of  corporats  bondi  defendant  said  be 
Inew  bonds  good  and  would  be  paid  and  that  they  were  preferred 
aecuritiea;  Stratton's  Independence  t.  Sinei,  135  Fed.  45S,  6S  C.  C.  A. 
101,  where  defendant  lold  nine  to  plaintiff  for  its  atock  and  then 
«ontracted  with  another  for  lale  of  atock  on  eommisiion,  profit  made 
by  defendant  on  sale  of  stock  ia  not  basis  for  action  for  deceit  in 
«ale  of  nine;  Lynch  v.  United  States,  13  OkL  1G3,  78  Pae.  1099,  where 
homesteader  made  final  proof  and  paid  government  highest  price  at 
which  land  conld  bo  sold,  United  States  cannot  ane  to  cancel  patent 
though  patentee  committed  perjury  in  obtaining  title. 

lis  U.  B.  809-615,  29  L.  742,  JONES  ▼.  SIMPSON. 

Syl.  3  (Xr,  60).     Fraudulent  conTeyanee — Vendee's  bad  faith. 

Approved  in  United  States  t.  Detroit  Timber  etc.  Co.,  200  U.  B.  332, 
60  L.  503,  Z6  Bap.  Ct.  282,  purchaser  of  lumber  company's  property 
is  not  chargeable  with  wrongful  character,  as  against  government,  of 
conveyance*  of  atanding  timber,  which  might  have  been  gained  by 
investigation  of  books  and  papers  of  company  turned  over  as  evidence 
ot  titles;  Beed  v.  Munn,  148  Fed.  750,  determining  effect  of  notice  of 
outstanding  equitable  interest  on  title  of  purchaser;  United  States  v. 
Detroit  Timber  etc.  Co.,  131  Fed.  6T4,  where  vendor  presents  con- 
veyances to  himself  prima  facie  valid  and  assures  purchaser  that  title 
nnder  them  is  perfect,  purchaser  need  not  investigate  further;  Floyd- 
Jonee  v,  Anderson,  30  Mont.  362,  76  Pae.  755,  where  member  of  build- 
ing and  loan  association  has  made  full  settlement  and  withdrawn 
therefrom,  inch  settlement  and  withdrawal  cannot  be  set  aside  by 
society  without  showing  fraud. 

116  U.  a  618-641,  29  L.  740,  BOYD  v.  UNITED  STATES. 
Syl.  1  (XI,  00).  Proof  of  allegations  by  private  papers. 
Distinguished  in  Lawrence  v.  State,  103  Md.  34,  35,  37,  03  Atl.  103, 

104,  in  prosecution  for  Ailse  pretenses,  on  issue  as  to  worth  of  paper  pur- 
porting to  be  eerfiflfata  of  deposit  issued  by  trust  company,  eertiflcate  of 
deposit  book  seized  by  officers  is  admissible;   State  r.  Kiinski,   78  Vt. 

105,  OS  Atl.  37,  on  prosecution  for  keeping  liquor  without  license, 
liqnors  illegally  seized  are  admissible;  State  v.  Boyee,  38  Wash.  110, 
117,  80  Pac.  270,  in  burglary  prosecution  pawn  ticket  for  typewriter 
stolen  at  time  of  barglar7  is  admissible,  though  taken  from  defendant 
by  police. 
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S7L  2  (XI,  60).    SeizDTB  «f  private  papers. 

Approved  in  Hale  t.  Henkel,  201  U.  8.  H,  73,  76,  SO  h.  604,  665, 
666',  26  Sup.  Ct  370,  detenBining  right  of  officer  of  corporstiou  t«  r*- 
fuee  to  produce  books  before  grand  jury  investigating  violation  of 
anti-tnut  law;  Ballmaua  v.  Fagin,  200  U.  S.  195,  SO  L.  437,  £6  Snp. 
Ct.  212,  upholding  privilege  of  witness  where  cash-book  sought  by 
grand  jar^  investigating  criminal  liability  of  national  bank  employe* 
for  disappearance  of  eash  might  disclose  owner's  liabilitj'  for  running 
bucket-shop;  Edelstein  v.  United  States,  149  Fed.  642,  false  oath  pnn- 
ishable  under  Bankr.  Act,  S  29,  includes  examination  of  bankrupt  be- 
fore referee  on  examination  of  specifications  filed  against  discharge; 
United  States  v.  Praeger,  149  Fed.  483,  484,  refusal  of  witness  before 
court-martial  to  answer  questions  on  advice  of  eoansel  that  answer 
might  subjeet  him  to  prosecntiOD  is  not  violation  of  Comp.  St  1901, 
p.  96S;  United  States  v.  Collins,  14S  Fed.  711,  claim  of  privilege  for 
faihm  to  produce  books  as  required  hy  subpoena  insufficient  when 
based  solelj  on  statement  of  claimant  that  books  will  tend  to  in- 
criminate him  and  that  be  has  not  been  sworn  as  witness;  State  v. 
SberidsD,  121  Iowa,  167,  96  N.  W.  731,  article  obtained  by  search  of 
defendant's  house  under  search-warrant  issued  without  legal  anthoritj 
is  inadmissible  against  him;  Woods  v.  Cottrell,  C5  W.  Va.  481,  lOi 
Am.  St.  Bep.  1004,  47  S.  E.  277,  66  I*  B.  A.  616,  justice  issuing 
warrant  for  arrest  of  one  for  keeping  slot  machine  as  gaming  table, 
and  to  seise  same,  and  who  binds  over  accused  to  appear  before  crim- 
inal court,  and  orders  constable  to  turn  over  machine  to  eterfc  of  latter 
court,  acts  within  jurisdiction;  dissenting  opinion  in  In  re  Moser, 
138  Mich.  328,  110  Am.  St.  Bep.  810,  101  N.  W.  698,  69  L.  R.  A.  900, 
mejoritf  holding  president  of  corporation  subpoenaed  by  grand  jnry 
investigating  bribery  of  city  officials  in  contract  between  city  and 
corporation  cannot  refuse  to  produce  books  where  he  was  not  con- 
nected with  corporation  at  time  of  contract.  See  notes,  101  Am.  Bt. 
Bep.  329,  330,  and  98  Am.  St.  Bep.  687. 

Distinguished  in  In  re  Moser,  138  Mich.  313,  110  Am.  St.  Bep.  315, 
101  N.  W.  592,  69  L.  B.  A.  900,  president  of  corporation  subpoenaed  by 
grand  jury  investigating  bribery  of  officials  in  contract  between  city 
and  corporation  cannot  refuse  to  produce  books  where  he  was  not 
member  of  corporation  at  time  of  contract;  State  v.  Strait,  94  Minn. 
388,  389,  102  N.  W.  913,  014,  where  private  banker  accused  of  re- 
ceiving deposits  when  bank  insolvent,  his  trustee  in  bankruptcy  and 
books  are  examinable  before  grand  jury  on  investigation  of  affair* 
of  bank;  State  v.  UacQueen,  69  N.  J.  L.  527,  S5  Atl.  1008,  arguendo. 

Syl.  3  (XL,  62).    Nonproduction  of  papers  as  proof. 

Approved  in  United  States  v.  Armour,  142  Fed.  825,  one  appearing 
before  corporation  commissioner  at  his  request  and  gives  testimony  or 
produces  documents,  though  not  subpoenaed,  is  exempt  from  prosecution 
for  violation  of  anti-trust  lam;  In  re  Hale,  139  Fed.  S02,  subpoena 
eommanding  officers  of  corporation  supposed  to  hava  violated  anti- 
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tnut  law  to  appear  before  grand  jmy  and  to  bring  all  eorporatlou '■ 
books  and  papers,  is  Toid;  BoBcnberger  v.  Earria,  130  Fed.  1003, 
Bev,  St.,  S  3939,  relating  to  traad  orders,  does  not  authorize  Poat- 
maatet  General  to  iame  sneh  order  againat  mail  order  liqnor  bnainen, 
tboQgh  teller  i^uilty  of  false  atat^ment  in  advert ieement  a*  to  age 
«t  liquore;  In  re  Hesa,  134  Fed.  Ill,  bankrupt  cannot  be  compelled 
to  produce  books  of  account  for  examination  where  thty  might  tend 
to  incriminate  him;  dissenting  opinion  in  In  re  Conrades,  112  Mo. 
App.  47,  S5  S.  W.  159,  majority  upholding  order  of  municipal  assembly 
requiring  production  of  books  of  eorporation  in  aid  of  iuTestigations 
as  to  evaaioD  of  tazea  by  corporation,  where  priTilege  of  witness  not 
raised  before  assembly;  In  re  Briggs,  13S  N.  G.  134,  135,  136,  47  B.  E. 
408,  upholding  Code,  S  1S15,  piovidiog  witness  in  gambling  case  not 
ezcnsed  from  testifying  aa  to  his  own  gambling;  State  t.  Ifurphj, 
128  Wis.  E07,  107  N.  W.  472,  determining  right  of  alderman  accused 
of  accepting  bribe  to  immunity  from  prosecution  because  he  bad  testi- 
fied before  grand  jory. 

Diatingniahed  in  Qraberg  t.  United  Statea,  145  Fed.  67,  88,  8S,  on 
prosecution  of  partners  for .  conspiracy  to  enter  imported  goods  at 
less  than  true  value,  refusal  to  charge  that  refusal  of  defendants  to 
piodaee  inToiee  on  notice  by  United  Statea  not  reversible  error. 

Syl.  4  (ZI,  eS).    Fourth  and  fifth  amendmenta  related. 

Approved  in  Hale  v.  Henkel,  £01  U.  8.  82,  50  L  669,  26  Sup.  Ct. 
370,  determining  right  of  officer  of  corporation  to  refuse  to  produce 
books  before  grand  jury  invastigating  violation  of  anti-truat  law; 
Interatate  Commerce  Commission  r.  Baird,  194  IT.  B.  45,  48  L.  S69, 
2i  Sup.  Ct.  G63,  upholding  compulsory  production  of  documents  in 
proceeding  before  commerce  commission  alleging  violation  by  rail- 
road of  Commerce  Act  of  1887, 

Syl.  6  (XI,  62).     Forfeitures  are  criminal  proceedings. 

Approved  in  United  States  v.  Lot  of  Precious  Stones,  134  Fed.  63, 
68  C.  C.  A.  1,  acquittal  of  husband  of  fraudulent  importation  is  bar 
but  nolle  prosequi  of  information  against  wife  is  not  bar  to  forfeiture 
proceedings;  United  States  v.  One  Black  Horse,  129  Fed.  169,  vehicle 
owned  and  let  by  liveryman  and  used  wholly  within  United  States 
for  purpoae  of  transporting  illegally  imported  liquor  was  forfeitable 
under  Bev.  St.,  IS  3061-3063,  though  owner  had  no  knowledge  of  use; 
Ex  parte  Uunn,  140  Fed.  7S3,  arguendo. 

Distinguished  in  United  States  v.  Donaldson-Bhaltz  Co.,  148  Fed. 
C84,  S85,  acquittal  of  obstructing  navigable  stream  does  not  bar  suit 
to  compel  removal  of  obstruction;  United  States  v.  Hung  Chang,  134 
Fed.  25,  67  C.  C.  A,  93,  Chineae  deportation  proceedings  are  civil, 
and  defendant's  statementa  to  arreating  officer  are  admisaible  against 
him;  Whitlow  v.  Naahville  etc.  By.  Co.,  114  Tenn.  354,  84  a  W.  620, 
Code  Ala.  1896,  f  27,  providing  for  action  by  peraooal  repreaentative 
for  injuries  to  employee  resulting  in  death,  ia  not  final  so  aa  to  pia> 
T*nt  eonita  of  other  atatea  from  entertaining  action  thereon. 
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Byl.  6  (XI,  63).  Conititotioiwl  gnaruitiea  libenDr  eonatned. 
Approved  in  Sonth  CsroUn*  v.  ITuited  SUtei,  1B9  TJ.  S.  4S0,  50  Ij. 
26S,  26  Sap.  Ct.  110,  atnte  liqnoT  diBpenHiog  agents  nre  tabieet  to- 
federal  revenne  tax;  Eepner  t.  United  States,  195  U.  S.  120,  49  L. 
123,  24  Sup.  Ct.  797,  government '■ 'light  to  appeal  from  acqnittal  in 
Philippine  eonrt  of  first  instance  taken  away  b;  Act  of  1902,  |  5, 
(or  government  of  Philippines;  Schick  v.  United  States,  195  U.  8. 
69,  4B  li.  102,  24  Snp.  Ct.  826,  one  prosecuted  by  intonnntion  under 
Act  18S6,  for  purehasittg  or  receiving  for  sale  oleomargarine  not 
stamped  according  to  law,  mnj  waive  jury;  Samel  v.  Dodd,  142  Fed. 
71,  holding  void  order  requiring  bankrupt  to  turn  over  piopert;  or 
iiione7  forming  part  of  hia  eatata  under  penalty  of  commitment  for 
contempt;  Dyer  v.  UayOT  et«.  of  Baltimore,  140  Ped.  888,  refuaing 
to  enjoin  condemnation  proceedings  where  statnt«  required  two  weeks' 
publication  of  notice  of  meeting  to  saaeaa  damagea,  four  daja'  notie* 
of  time  to  review  asseaament  and  two  weeka'  notice  for  right  to 
appeal;  Ex  parte  Biggins,  134  Fed.  420,  upholding  indictment  tor  con- 
■piney  onder  Bev.  St.,  SB  5508,  S5D9,  for  iToching  n^:To  in  enatod;r 
of  sheriff  to  prevent  faia  trial  aeeording  to  law. 
'  Diatingniabed  in  diaaenting  opinion  in  Hale  ▼.  Henkel,  201  V.  8. 
S8,  50  L.  671,  26  Sop.  Ct.  370,  majority  determining  right  of  officer 
of  corporation  to  refnse  to  produce  books  before  grand  jnry  Inveati- 
gating  violation  of  anti-truat  law. 

(XI,  60.)    Uiscellaneona.    Cited  in  Fox  v.  Stubenrauch,  2  CaL  App. 
94,  S3  Pac  84,  discussing  writ  of  aasistanee. 


116  n.  8.  642-660,  29  L.  765,  NOBTHEBN  PAC.  B.  B.  v 
Sjl.  1  (XI,  64).  Allowance  of  ehallenge  to  proper  juror. 
Approved  in  Howard  v.  Eentneky,  200  TJ.  8.  173,  50  L.  425,  26  Bap. 
Ct.  189,  error  of  atate  court  in  discharging  juror  after  acceptance  is 
not  denial  of  due  proceas  of  law;  Stevens  v.  Union  B.  B.  Co.,  S6  B.  I. 
106,  58  Atl.  498,  66  L.  B.  A.  465,  allowance  of  peremptory  challengea 
in  exceaa  of  statutory  number  ia  not  ground  for  reversal  in  abaenee  of 
showing  of  prejudice. 

Syl.  2  (XI,  6G).    New  trial — Bemisaion  of  verdict. 

Approved  in  Noxon  v.  Bemington,  78  Conn.  299,  61  Atl.  964,  and 
Adcoek  T.  Oregon  B.  B.  Co.,  45  Or.  ISO,  77  Pac.  80,  both  following 
Tulcj  Southern  Pac.  Co.  v.  Tomllnaon,  4  Aria.  132,  33  Pac.  711,  apply- 
ing rule  in  action  by  widow  for  wrongful  death  of  huaband. 

Syl.  3  (XI,  65).    Injnriea  cauaed  by  fellow-aervant. 

Approved  in  American  Bridge  Co.  v.  Seeda,  144  Fed.  608,  holding 
bridge  company  not  liable  for  injnriea  to  servant  by  being  struck  by 
crane  because  of  foreman's  inopportune  signal;  dissenting  opinion  in 
Northern  Pac.  By.  Co.  v.  Dixon.  194  U.  8.  353,  48  L.  1013,  £4  Sup.  Ot. 
•83,  majori^  holding  negligence  of  railway  telegraph  operator  in  v» 
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pvrtiiig  to  Inin  diipKteber  moTemeot  of  tnhta  iMulting  in  dMtb  of  flm- 
mftu  is  negligence  of  fellow-Hrrant. 

B7].  4  (ZI,  66).    Uuter'ji  duty — Safe  place  and  appliaDces. 

Approved  in  Southern  Pae.  Co.  v.  Eitzer,  135  Fed.  2S4,  68  C.  C.  A. 
SO,  determining  degree  of  can  required  of  railroad  in  seleetion  of 
aervantfl;  Chambers  v.  American  Tin  PlAte  Co.,  12ft  Fed.  664,  64  C. 
C.  A.  129,  building  contractor  employing  boss  carpenter  to  erect 
•caColding  for  bricklayers  is  liable  for  injuries  to  latter  dne  to  negli- 
gent construction;  Slinoia  Central  R.  B.  Co.  t.  Langan,  US  E7.  321, 
76  B.  W.  32,  master  is  liable  for  injories  to  serrant  while  nnloading 
steel  bj  reason  of  failure  to  provide  sufficient  number  of  men  to  do 
work;  McDonald  t.  Uichigsn  etc.  B.  B.  Co.,  132  Mich.  377,  379, 
102  Am.  St.  Bep.  426,  93  N.  W.  1043,  holding  railroad  Uable  to  con- 
ductor for  injuries  caused  by  defective  brake  chain  where  conductor 
had  tried  brakes  before  starting  but  chain  broke  after  inspection  bj 
inspector;  Neeley  v.  Southwestern  etc  Oil  Co.,  13  OkL  373,  75  Pae. 
543,  04  L.  B.  A.  145,  holding  master  liable  for  injuries  to  emplojee 
working  in  cotton-oil  mill;  Merrill  v.  Oregon  etc.  B.  Co.,  29  Utah,  278, 
110  Am.  St.  Bep.  09S,  81  Pae.  88,  holding  master  liable  for  death  of 
car-repairer  by  kicking  string  of  ears  against  cars  between  which  de- 
ceased was  working  because  of  failnre  of  master  to  establish  and  enforce 
rules  for  safe^  of  servants;  Norfolk  etc.  By.  Co.  v.  Wade,  102  Va.  143, 
46  S.  B.  ftlO,  holding  railroad  liable  for  injuries  to  servant  caused  by 
hidden  defect  in  handle  of  handcar;  Bichards  v.  Iron  Works,  50  W.  Ta. 
522,  4ft  S.  E.  442,  holding  master  liable  for  injuries  to  servant  caused 
bjr  negligent  construction  of  scaffolding  by  master  or  his  foreman.  See 
98  Am.  St.  Bep.  301,  note. 

Distinguished  in  Floyd  v.  Colorado  etc.  Iron  Co.,  IS  Colo.  App.  156, 
70  I^c  453,  where  superintendent  told  plaintiff  he  would  send  A  with 
tackle  to  replace  machinery  and  order  plaintiff  to  help  A,  plaintiff 
assumed  risk  by  proceeding  with  work  without  tackle  on  A's  suggestion. 

SyL  9  (XI,  70).     Servant  failing  to  use  ordinary  eare. 

Approved  in  BeU  Telephone  Co.  v.  Detharding,  14S  Fed.  374,  telephone 
eompany  not  liable  for  death  of  "trouble  finder"  killed,  while  investi- 
gating trouble,  by  shock  due  to  crossing  of  electric  light  and  telephone 

wires, 

116  XT.  S.  661-664,  29  L.  7^,  PBE8T0N  v.  MANABD. 

Syl.  1  (XI,  70).    Patents— Prior  ait. 

Approved  in  Bullock  Elee.  Mfg.  Co.  v.  General  Blec.  Co.,  149  Fed.  418, 
holding  void  Beist  patent  No.  508,637,  for  improvement  in  aimatura 
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116  V.  a.  665-671,  29  L.  770,  TICKBBUEO  ETC.  E.  B.  t.  DENMia 

Sfl  1  (XI,  70).    Follow  •tate  deeisiona. 

Approved  in  Columbia  Ave.  SaT.  Fund  etc.  Co.  v.  Dawnn,  ISO  Fed. 
166,  ophotding  ei^  contract  to  paj  atatod  nun  rami-aiuinaUj  ■■  hjdnuit 
rentala  for  term  for  water  famished  for  Are  pnrposea. 

^L  2  (XI,  71).    Tax  exemption  not  premmwd. 

Approved  in  New  York  v.  State  Board  of  Tax  Cominn.,  1»  V.  B.  36, 
41,  60  h.  75,  77,  25  Sup.  Ct  715,  epedal  franchise  tax  imposed  by  N.  T. 
Lawi  1SS9,  c  712,  does  not  impair  contract  bj  which  street  railway 
franchise  granted  in  eonsideration  of  annnal  payment  of  pereentsige  of 
earnings.     See  lOfi  Am.  St.  Bep.  6S8,  702,  note. 

87I.  4  (XI,  72).    Tax  exemption — Omissions  of  assessor. 

Approved  in  Adams  t.  Euykcndall,  83  Uiss.  595,  35  80.  835,  fact  that 
city  tax  officers  acting  under  charter  power  to  levy  city  taxes  on  prop- 
arty  in  limits  omitted  property  from  rolls  onder  belief  that  it  was  ex- 
empt doea  not  prevent  state  revenue  agent  from  taxing  each  proper^. 


CXVn  XTNITED  STATES. 

117  U.  S.  1-84,  29  h.  791,  EXPRESS  CASES. 

SyL  2  (XI,  76).    Railroad  need  not  carry  express. 

Approved  in  Donovan  v.  Pennsylvania  Co.,  199  U.  8.  298,  299,  90  L. 
201,  26  Bnp.  Ct.  91,  railroad  making  arrangements  with  transfer  com- 
pany to  furnish  at  stations  vehicles  for  accommodation  of  passenger* 
may  exclude  other  hackmen  from  depot;  Lomsville  etc.  B.  B.  Co.  v. 
West  Coast  Naval  ete.  Co,  198  U.  8.  499,  49  L.  1141,  25  Sup.  Ct.  745, 
wharf  in  harbor  at  foot  of  city  street  built  by  railroad  under  city 
authority  for  transporting  freight  by  such  carriers  aa  it  might  select  is 
not  public  wharf,  whose  use  can  be  demanded,  by  others  for  use  of  own 
vessels;  Chicago  etc  By.  Co.  t.  Samlei,  215  m.  530,  106  Am.  SL  Bep. 
1S7,  74  N.  E.  706,  upholding  contract  between  sleeping-car  company 
ajid  porter  releasing  railroad  using  cars  from  injury  to  him  while  travel- 
ing over  lines;  United  SUtes  Express  Co.  v.  State,  164  Ind.  210,  73  N. 
E.  106,  upholding  statute  requiring  express  companiea  to  deliver  pack- 
ages to  consignee  to  whom  directed  in  cities  of  certain  population; 
Bedding  v.  Oallagher,  72  N.  H.  381,  391,  67  AtL  227,  232,  64  L.  B. 
A.  811,  where  railroad  granting  exclusive  privilege  to  transfer  company 
of  soliciting  baggage  on  depot  ^unde,  other  teamsters  may  be  exdnded 
therefrom. 

SyL  S  (XI,  76).     Courts — Arrangements  for  btsiness  Intereourae. 

Approved  in  Interstate  C.  Com.  t.  Southern  Pae.  Co.,  138  Fed.  847, 

nla  adopted  by  agreement  of  railroada  by  which  through  rates  on  eertaia 
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ntM  ii  condiUonad  on  mervatlon  of  initial  earrier  of  power  to  route 
«T«r  connecting  lineg,  ii  tnUBe  pool  within  Commeree  Act,  j  6;  Norfolk 
«te.  B.  B.  Co.  T.  Commonwealth,  103  Va.  2S6,  49  8.  E.  11,  upholding  cor- 
poration commiision'a  antbori^  to  regolate  chargea  of  eompanr  con* 
ducting  awiteli  line  and  handling  ean  thereon  for  placing  can  on  eealea. 

117  n.  8.  SC-Sl,  2Q  Ii.  785,  PICEABD  v.  PCUjUAN  ETC.  CAB  CO. 

8;^  1  (ZI,  77).    Commeree — Tax  on  leased  care. 

Approved  in  Kirven  t.  'Virginia-CarolinB  Chemical  Co.,  146  Fed.  E93, 
corporation  of  another  etate  shipping  goods  to  Booth  Carolina  rendse  on 
order  taken  by  local  agent  subject  to  its  approTal  niaj  reeoTer  pric« 
tboi^h  it  baa  not  complied  with  Sonth  Carolina  laws;  Unrphy  t.  Wheat- 
107,  100  Ud.  365,  S9  Ati.  706,  fact  that  Laws  ISS2,  p.  156,  Imposing 
donble  liabtlitj  on  stockholders,  is  b^  page  153  made  applicable  to 
foreign  corporations,  doss  not  sJfect  its  nlidi^  as  to  domestic  eorpon- 
tiona;  Attomej  General  *.  Electric  etc.  Batterr  Co.,  188  MaM.  240,  74 
N.  E.  4S7,  upholding  act  of  1003,  reqniiing  foreign  corporations  to  flic 
yearlj-  certificate  of  certain  facts  and  to  paj  excise  tax  on  capital  stock, 
as  applied  to  eoipoiation  doing  intcraUtc  business  but  maintaining  olSe« 
in  state. 

117  U.  S.  68-71,  29  L.  805,  HAGOOD  t.  SOUTHBBN. 

87I.  2  (ZI,  78).    SUtes— Suit  against  officer. 

Approved  in  Da  Laittra  r.  Board  of  Commrs.,  149  Fed.  S02,  ded^on 
of  Oregon  comnusiionera  tor  sale  of  school  lands  as  to  who  is  entitled 
to  patent,  prior  to  ita  istoance,  la  not  renewable  b^  eooit;  Smith  t. 
Alexander,  146  Fed.  108,  rafuring  preliminarf  injunction  in  suit  against 
state  commissioners  to  secure  enforcement  of  contract  between  state  and 
complaisant  according  to  latter 's  interpretation,  correctness  of  which 
is  denied  by  defendants;  State  t.  Mortensen,  89  Neb.  385,  95  N.  W. 
834,  denying  mAndamns  to  compel  board  of  public  lands  to  perform 
contract  for  leasing  of  convict  labor;  Bncbanan  t.  State  Treasurer, 
68  8.  C.  420,  47  S.  E.  636,  denying  mandamus  to  compel  comptroller 
general  to  issue  circuit  judge 's  salary  warrant,  where  there  ia  no  statuto 
fixing  salary  and  no  appropriation  made  therefor.  See  108  Am.  St. 
Bep.  834,  837,  841,  noto. 

Distingniahed  in  Graham  t.  Folsom,  200  U.  S.  255,  50  L.  469,  86  Sup. 
Ct.  245,  mandamus  to  compel  eoun^  auditor  and  treasurer  to  IcTjr  tftx 
to  pay  judgment  on  township  bonds  is  not  suit  against  state. 

Syi.  8  (ZI,  80).    Political  obligations  and  personal  rights. 

See  108  Am.  St.  Bep.  887,  note. 
IIT  V.  a  72-96,  29  L.  821,  WBIQHT  t.  KENTUCKY  ETC.  ET.  CO. 

8yL  S  (ZI,  80).    Dlractor's  interest  antagonistic  to  corporation. 

Approved  In  Tonng  v.  City  of  Uankato,  97  Uinn.  6,  105  N.  W.  970, 
I  U  B.  A.   (N,  &}   840,  freeholden  appointed  to  draft  ei^  ehaitsr 
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e&nnot  emploj  and  agree  to  pajr  one  of  meuben  u  attemef  to  pr*- 
pare  charter. 


87L  2   (Xi;  80).     Ertoppel— Failure  to  examine  bankbook. 

Approved  In  Scanlan-Oipaon  Lnmlier  Co.  v.  Germania  Bank,  90  MinB. 
486,  97  N.  W.  383,  applfiog  principle  where  passbook  ibowed  account 
at  cheeks  collected  through  eleaTing-bonse. 

SjL  S  (H,  81).    Estoppel — Intent  to  mislead  tmneceaBary. 

Approved  in  United  Statea  v.  IbrtiDgals,  146  Fed.  £94,  upholding 
Indictment  gainst  national  bank  officer  for  miaapplieatian  of  fundi  b^ 
drawing  checks  when  he  had  no  fnnda ;  Uanbattan  Web.  Co.  ▼.  Aquidneck 
Nat.  Bank,  133  Fed.  78,  where  bank  holding  perBonal  note  of  corpora- 
tion's treasurer  received  corporation's  cheek  with  directions  to  applj 
on  note,  which  it  did  without  inquiry,  corporation  maj  recover  ntonejr 
though  no  demand  made  for  four  years  and  entry  made  on  paaabook; 
Henneny  Bros.  etc.  Co.  v.  Uemphis  Nat  Bank,  129  Fed.  560,  64  C.  C. 
A.  12s,  where  eorpoiation  doing  buaiaesa  in  another  state  through  loeml 
oCleer,  who  opened  account  at  bank,  and  on  account  being  overdrawn 
gave  corporation's  demand  note  and  amount  credited  on  passbook,  cor- 
poration is  liable  on  note. 

Syl,  4  (Xl,  81).    Forgery  of  bank  check — Bepodtor's  reeovefy. 

Approved  in  Commercial  Nat.  Bank  v.  Naeogdoehei  etc.  Co.,  133  Fed. 
604,  66  C.  C.  A.  375,  where  plaintiff  received  warehouse  receipts  purport- 
ing to  be  issued  by  defendant,  as  eollateral,  and  wrote  to  defendant 
saying  it  had  accepted  receipts,  but  latter  did  not  reply  until  borrower 
failed,  defendant  liable  for  loss  where  receipts  were  forgeriee;  Her- 
cbants'  Nat.  Bank  v.  Nichols,  223  lU.  52,  79  N.  E.  41,  foreign  corpora- 
tion opening  local  office  whose  local  agent  opens  bank  account  and  niakca 
overdrafts  may  deny  liability  though  it  did  not  examine  passbooks. 

Syl.  5  (XI,  81).    Estoppel  of  depositor— Forgery  of  eheck. 

Approved  in  dissenting  opinion  in  Bollina  r.  Ebbs,  138  N.  C.  160, 
SO  S.  E.  584,  majority  holding  sureties  signing  guardian's  bond  with 
penalty  omitted  and  giving  it  to  another  for  delivery  are  estopped  to 
deny  its  validity  where  pena1t7  afterward  inserted. 

Distinguished  in  Hurphy  t.  Metropolitan  Nat  Bank,  IBl  Mass.  164, 
77  N.  E.  69S,  where  loan  broker  negotiated  with  attorney,  who  acted  as 
agent  to  procure  loan  for  land  owner,  and  note  and  mortgage  executed 
and  eheck  given  lawyer  payable  to  land  owner,  and  lawyer  forged 
payee's  name,  broker  could  recover  of  bank  paying  check. 

117  V.  S.  123129,  29  L.  837,  CHICAGO  ETC.  BY.  ▼.  OHLE. 

(XL  83.)  Miscellaneous,  ated  in  VirginU  v.  Felts,  133  i^  90,  9^ 
as  to  proper  mode  of  trying  issue  as  to  jurisdiction. 
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117  U.  8.  129-189,  29  L.  830,  TENNESSEE  r.  WHITWOETH. 

8jL  1  (XI,  83).    Taxable  elements  of  eorporations. 

Approved  in  Powers  t.  Detroit  etc  B;.  Co.,  201  U.  S.  560,  SO  L.  860, 
26  Sup.  Ct.  556,  contract  between  state  and  raOroad  preveating  tax  other 
Uian  that  prescribed  bj  Hich.  Lawa  1855,  p.  305,  g  9,  created  b;  pro- 
Tisions  tfaeteof  tliat  companj  shall  pay  annual  tax  of  percentage  of 
paid-in  capital  ia  Ken  of  other  lazes;  BnecessiDn  of  Kohn,  US  Ia.  74, 
38  So.  899,  eorpoiate  shares  are  liable  to  inheritance  tax  though  corpora- 
tion taxed  on  all  its  property. 

Byl.  3  (XI,  84).    Double  tazstioa  not  presumed. 

Approved  in  Strob  v.  Detroit,  131  Mich.  117,  90  N.  W.  1032,  under 
Pnb.  Acta  1S93,  No.  206,  |  S,  subd.  7,  shares  in  foreign  corporation 
an  exempt  from  taxation  when  its  property  is  located  and  taxable  in 
state;  State  v.  Louisiana  etc.  Sj.  Co.,  196  Mo.  535,  94  S.  W.  281,  bridge 
owned  by  railroad  and  used  as  part  of  roadbed  and  tracks,  being  asoessabls 
as  part  of  railroad,  is  not  alao  assessable  as  toll  bridge  though  so  used ; 
First  National  Bank  v.  Douglas  Co.,  124  Wis.  16,  102  N.  W.  316,  real 
satate  bebuging  to  national  bank  acquired  with  and  constituting  part 
«f  its  capital  is  exempt  from  taxation  under  Banking  Act  1866,  p.  129. 

8yL  4  (XI,  84).    Conatmction  of  statutory  contracts. 

Approved  in  Luhrig  Coal  Co.  v.  Jones  etc.  Co.,  141  Fed.  622,  con- 
atruing  eontmct  of  sale  of  coal  for  future  delivery. 

8yL  S   (XI,  84).     Tax  exemption  of  capital  stock. 

Approved  in  First  National  Bank  t.  Douglas,  124  Wis.  21,  102  N.  W. 
S17,  real  estate  belonging  to  national  bank  acquired  with  and  constituting 
part  of  capital  is  exempt  under  Bsjiking  Act  1866,  p.  129. 

117  IT.  8.  15M80,  29  L.  845,  VAN  BROCKLIN  t.  STATE  OF  TEN- 


Byl.  4  (XI,  86).    Taxation  of  publie  property. 

Distinguished  in  South  Carolina  t.  United  States,  199  IT.  S.  4S2,  SO  h. 
266,  26  Sup.  Ct.  110,  government  may  exact  liquor  revenue  license  from 
State  liquor  dispensing  agent. 

Syl.  S  (XI,  86).     State  tax  of  government  property. 

Approved  in  United  States  v.  Thurston  Co.,  143  Fed.  289,  proceeds  of 
■ales  of  lands  allotted  to  Indians  under  act  of  1882,  by  Indian  heirs  of 
allottees,  which  have  been  deposited  in  bank  under  direction  of  Interior 
Department,  are  exempt  from  state  taxation;  Mosely  v.  State,  115  Tenn. 
80,  86  B.  W.  710,  interest  on  United  States  bonds  is  not  taxable  by  state 
in  hands  of  bondholder;  dissenting  opinion  in  South  Carolina  v.  United 
States,  199  U.  S.  466,  467,  468,  471,  50  L.  272,  274,  26  Sup.  Ct.  110, 
,  majority  holding  government  may  exact  liquor  revenue  tax  from  stata 
ISliqnor  dispensing  agent. 

Distinguished  iu  Hibemla  Savings  etc.  Sac.  v.  San  Francisco,  200  U.  8. 
814,  SO  L.  496,  26  Sap.  Ct  265,  United  States  treasury  cheeks  for  interest 
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Bjl  0  (ZI,  8T),    Tu  OB  property  uqnired  at  tax  nlh 

8m  101  Am.  Bt  Bep.  182,  nota. 
117  U.  a  180-107,  »  L.  889,  GBA7FAU  ▼.  BUBQBSa 

Sfl.  2  <XI,  87).    Betting  ulde  JndieUI  ■&!«»— InndeqiiMX. 

Appro*«d  in  E«Nler  t.  Enalej,  141  Fed.  ISS,  npheldiog  raUditr  ot 
porcbmee  of  Innda  by  formor  director;  BtnigiM  t.  Corbin,  141  Ted.  S, 
ref nsing  to  Mt  ndde  anetion  sale  of  bankrupt  '•  property  under  ordar 
ttt  court  merelj  bece,nM  ananeeeeifiil  bidder  mnkee  ndvnnea  irflar  of 
fonr  per  cent;  George  t.  Norwood,  77  Ark.  219,  91  8.  W.  5S8,  refusing 
to  eet  uide  jndieinl  Mia  for  $4,000,  when  edvanee  bid  of  85,000  mad«. 
See  113  Am.  Bt  Bep.  147,  note. 

SjrL  S  (ZI,  88).    Judlctal  atXwi — QroM  Inedeqoscy— Fnrad. 

Approved  in  Mnef BrUne  T.  Hncfsrlene,  SO  Fla.  S80,  89  Bo.  908,  Mt- 
ting  aside  maiter'a  aale,  of  which  notice  pnbliahed  in  distant  news- 
paper, though  aeTeral  papers  pnblisbed  at  plaee  of  sale  and  price  ob- 
tained groaaly  inadaqnato. 

S7I.  S  (XI,  88).    Eqnit}' — Amendmant  of  prayer. 

Approved  is  Indianapolis  etc.  Co,  t.  Ijawson,  143  Fed.  838,  npholding 
court's  action  in  coaatming  complaint  as  covering  caae  made  by  proof; 
Chicago  ate.  Tehlele  Co.  t,  American  ate  Leather  Co.,  141  Fed.  520, 
upholding  amendment  of  bankruptcy  petition  to  meet  evidence  intro- 
duced showing  apeeiflc  preferential  transfers  as  aats  of  bankroptcy. 

117  V.  a.  801-210,  SO  L.  855,  TUA  v.  CABEIBEB. 

ByL  4  (XI,  89).    Bapeal  of  bankrupt^  larivea  insobaBcr  law. 

Approved  in  In  re  Salmon,  143  Fed.  403,  Bev.  St.  Uft.  1899,  ||  1305, 
1808,  relating  to  ll<]uidation  of  banks,  Is  iasolveney  law,  aaapended  by 
bankruptcy  act;  In  r«  Forterfleld,  138  Fed.  19S,  where  trust  deed 
from  bankrupt  to  wife  recorded  less  than  four  months  prior  to  stata 
suit,  but  mora  than  four  montha  prior  to  bankruptcy,  and  all  parties 
submitted  to  bankruptcy  Mle,  petitioning  craditon  not  entitled  to  have 
proceeds  according  to  atata  statute  declaring  prefarantial  tranifeis  void. 

J17  U.  a  210-227,  29  L.  860,  PATCH  v.  WHITE. 

Byl.  1  (ZI,  90).    Wills— Eztrlnsie  evidence — Latent  ambiguity. 

Approved  in  Pate  v.  Baahong,  161  Ind.  539,  100  Am.  St.  Bep.  S87, 
«9  N.  E.  208,  83  lb  B.  A.  SOS,  toUowing  rule. 

SyL  2  (XI,  00).    Willa— Latent  ambiguity. 

Approved  in  Pate  v.  Bnahong,  161  Ind.  640,  845,  SS8,  100  An.  St. 
Bep.  287,  69  N.  E.  894,  205,  298,  63  L.  B.  A.  593,  Sorenaen  v.  Ckny, 
M  Uinn.  206,  104  N.  W.  060,  and  Wheatom  v.  Pope.  91  Uina.  Ut, 
•7  K.  W.  1048,  aU  foUowing  nik. 
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DiatbiKTaibed  in  OUver  ▼.  Eenderoon,  121  0«.  840,  «  a  E.  7M, 
where  testAtor  deviied  lot  78  in  eettain  diatrict,  bnt  did  not  own  neh 
lot,  bnt  owned  lot  08,  puol  evidesM  to  show  he  roeant  lot  68  inad- 
miuible  where  not  shown  be  did  not  own  ot^er  loti  in  dietrlet. 

117  n.  S.  228-832,  29  L.  868,  BABNCT  r.  WINONA.  ETC.  B.  B.  CO. 
87I.  1  (XI,  91).    M«tten  eonsidered  on  second  appeal 
Approved  in  United  States  t.  Denver  etc.  B.  B.  Co.,  U  N.  IL 

ISl,  66  Pae.  S6E,  ai  to  law  of  eaae  on  second  appeal. 

BjL  2  <XI,  91).    Bailroad  grant — ^Indemnitr  lands. 

Approved  In  Sage  v.  HaxwoU,  91  Hlnn.  6S3,  99  N.  W.  M,  onder 
Hastings  A  Dakota  Bailroad  grant,  company  acquired  no  veited  rights 
to  indemni^  lauds  till  doAcienc]'  in  place  lands  ascertained  and  selee- 
tion  of  liea  lands  mads  and  approTsd. 

8fl.  8  (ZI,  91).     lAsd  grant  to  Minnew>ta— Indemnity  lands. 

Approved  in  HnmUrd  v.  Avery,  196  U.  B.  608,  49  L.  299,  25  Sup. 
Ct.  123,  refosiug  to  dstennina  is  advance  of  final  aetlon  of  Land 
Dopartment  rights  of  railroad's  grantees  of  lands  witbin  indemnity 
limits  of  grant  of  1864,  and  porchasere  from  United  States  who 
claim  protection  of  act  of  July  1, 18B8. 

117  U.  8.  236-241,  29  L.  888,  PHELPS  v.  OASa 

Syl.  8   (ZI,  92).    Ejectment— Landlord  as  intervsner— dtisensbip. 

Approved  in  King  v.  Davis,  137  Fed.  236,  and  King  v.  Davis,  137 
Fed.  221,  both  holding  where  in  ejectment  requisite  citizenship  shown, 
and  after  judgment  against  tenant,  Undktd  intervened  to  open  judg- 
ment, his  citizenship  is  immaterial. 

Distinguished  In  Cleveland  v.  Cleveland  ete.  By.  Co.,  147  Ted.  176, 
where  lessor  and  leasee  in  possession  who  has  equity  for  improvements 
are  joined  in  ejectment,  neither  can  remove  cause  when  otbei  defend- 
ant and  plaintiff  are  citiiens  of  same  state. 

ByL  8  (ZI,  93).    Intervention  by  stranger. 

Approved  in  Ames  Bealty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  ISO, 
In  federal  suit  to  protect  water  rights  from  other  appropriators,  all  of 
whom  are  citisens  of  states  other  than  complainant's,  cross-bills  by 
any  of  defendants  setting  up  priority  rights  are  eutertainable  irrespes- 
live  of  c 


117  U.  8.  £41-254,  29  L.  868,  EX  PABTE  BOTALL. 

SyL  1  (ZI,  93).    Federal  habeas  corpus — State  prisoner. 

Approved  in  Be  Lincoln,  202  U.  S.  180,  SO  L.  985,  26  Sup.  Ct.  002, 
denying  habeas. corpus  on  behalf  of  one  eouvieted  in  district  court  of 
bringing  liqnor  into  Indian  country  whero  term  of  imprUonmeut  has 
almost  expired;  Ex  parte  Moran,  144  Fed.  601,  602,  upholding  power 
of  circuit  court  of  appeals  to  issue  hatjeas  corpus  to  inquirs  into  powsr 
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of  OUsboma  eourta  to  Impriaon  ons  eanvicted  of  capital  offense;  Ken- 
tuekj-  V,  Poirers,  139  Fed.  4S0,  apholding  mnoval  of  criminal  pro*- 
•euiion  where  defendant  diaerimiiiatad  agauut  in  selsctioii  of  jnrots; 
Ez  parte  Uoebna,  137  Fed.  IS6,  opholding  aufSeieDcr  of  petition  for 
babeaa  oorpm  allowing  axtcadited  priaoner  eonflned  io  peniteotiarj  for 
flva  jears  on  governor 'a  warrant  onl;;  Weat  Virginia  t.  Laing,  133 
Fed.  891,  66  C.  C.  A.  617,  member  of  marsbsl'a  posae  who  killed  one 
indicted  in  federal  eooit  while  tiTing  to  arreat  him  ia  not  aubjeet  te 
proseention  therefor  bj-  itate. 

S;l.  2  (XI,  93).     Federal  habeas  eorpns — State  prisoner. 

ApproTed  in  Be  Lincoln,  202  U.  8.  180,  182,  SO  L.  9Se,  986,  28  SoEp. 
Ct.  602,  denying  habeas  corpus  on  behalf  of  one  eonvietAd  in  district 
court  of  bringing  liqnor  into  Indian  eountiT'  ^kere  term  of  impriaon- 
ment  has  almost  expired;  United  States  t.  Lewis,  200  V.  8.  6,  SO  L. 
345,  26  Sap.  Ct.  229,  aiBrming  120  Fed  825,  denying  habeas  corpos 
to  discharge  soldier  indicted  bj  state  court  for  killing  in  city  stieeta 
one  who  eoDunitted  depredation  on  military'  reservation,  where  evidenea 
conflicted  as  to  whether  killing  joatified;  Biggina  t.  United  States,  IM 
V.  S.  549,  50  L.  304,  26  Sup.  Ct.  147,  habeas  eorpos  to  teat  auffleieney 
of  indictment  of  district  court  and  remoTed  to  circuit  conrt  not  iaan- 
able  br  Utter;  Ez  parte  Collins,  149  Fed.  574,  675,  576,  objection 
that  petitioner  extradited  for  perjury  was  again  indicted  for  perJQTT 
committed  at  trial  and  convicted  ia  not  available  on  habeaa  corpna 
pending  state  appeal;  Ez  parte  Caldwell,  138  Fed.  489,  releasing  ona 
imprisoned  for  refusing  to  obey  subpoena  of  illegal  committee  appointed 
by  West  Virginia  house  of  delegate*  appointed  to  investigate,  dur- 
ing vacation,  governor's  misconduct;  In  re  Dowd,  133  Fed.  749,  752, 
753,  denying  habeas  corpus  where  petitioner  confined  for  violation  of 
state  injunction  in  suit  by  state  to  prevent  election  frauds;  Jamison 
T.  Wimbisb,  130  Fed.  360,  361,  granting  habeas  corpus  where  one  sen- 
tenced by  police  judge  for  minor  offense  to  seven  months  in  chain- 
gang,  where  prisoners  wear  stripes  and  irons  and  sleep  in  them. 

Diatinguiahed  in  dissenting  opinion  in  United  Statea  r.  Sing  Tuck, 
194  U.  8.  174,  48  L.  923,  24  Sup.  Ct.  621,  majority  holding  habeaa 
corpus  does  not  lie  where  Chinese  alleging  eitiieuBhip  denied  entry  and 
Secretary  of  Commerce  has  not  decided  sppeaL 

Sjl.  3  (XI,  95).    Habeas  corpus  after  state  conviction. 

Approved  in  Be  Lincoln,  202  U.  8.  181,  60  L.  986,  26  Sup.  Ct  801, 
denying  habeas  corpus  on  behalf  of  one  convicted  in  district  court 
of  bringing  liqnor  into  Indian  country  where  term  of  imprisonment  baa 
•Imost  expired. 

(XI,  93.)     Miscellaneous,    ated  in  112  Am.  St.  Bep.  138,  not*. 
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117  U.  8.  251,  253,  SS  L.  872,  EX  PARTE  KOTALIj. 

SjL  1  (XI,  95).     Federal  habeas  corpus — State  prisoner. 

ApproTod  in  Biggins  t.  United  States,  1B9  U.  S.  549,  50  L.  304,  SO 
Sup.  Ct.  147,  babe&fl  corpus  to  teat  lai&ciencj  of  indictment  found  in 
diatrict  eonrt  nnd  removed  to  circuit  court  not  iaauable  bj  latter;  Ez 
parte  ColUna,  149  Fed.  57S,  objection  that  petitionsr  eitradited  for 
perjur;  was  indict«d  and  convieted  for  perjury  committed  at  trial  not 
aTSilable  on  babeaa  eorpoa  pending  atato  ftppML 

117  V.  8.  255-271,  29  h.  892,  APPLBGATE  ».  LEXINGTON  ETC. 
MIN.  CO. 

8jl.  5  (XI,  95).    Preanmption  of  jurisdietian — PubUcation. 

Approved  in  Johnson  t.  Hunter,  147  Fed.  139,  permitting  eoHateml 
attack  on  judgment  obtained  bj  publication  of  summons  where  .affi- 
davit as  disclosed  bj  record  was  insuffieient;  Cohen  t.  Portland  Lodge 
«tc.  Elks,  144  Fed.  269,  apfaoldiag  sufficiency  of  affidavit  of  service 
by  pnblication  on  minor  defendant  in  foreclosure  suit;  Wallace  v. 
Adams,  143  Fed.  72S,  recital  in  judgment  that  required  notice  was 
'"given  to  defendants  in  conformity  of  law,"  raises  presumption  of 
do*  service  and  of  jurisdiction  of  persons,  in  absence  of  inconsistent 
record;  Blue  Mt.  Iron  etc.  Co,  v.  Portner,  131  Fed.  69,  65  C  0.  A. 
295,  appointment  of  receiver  tor  corporation  by  state  conrt  of  gen- 
'Sral  jurisdiction  not  collateiallj  attackable  for  want  of  jurisdiction 
«f  corporation's  person;  Ingram  v.  Sberwood,  75  Ark.  181,  87  S.  W. 
437,  applying  rule  to  decree  conflrming  tax  title;  Clay  v.  Bilby,  72 
Ark.  108,  78  B.  W.  751,  opholding  sufOciency  of  affidavit  of  publica- 
tion of  warning  order  in  proceedings  for  sale  of  land  under  overdue 
tax  act;  McHatton  v.  Rhodes,  143  Cal.  SSO,  2S1,  101  Am.  St.  Bep.  125, 

76  Pac  1038,  where  foreign  judgment  offered  in  evidence  recited  de- 
fendauti  had  been  fully  notified  by  publication  more  than  thirty  days 
prior  to  first  terra  of  court,  it  is  presumed  that  order  made  for  pub- 
lication; Franklin  Union  v.  People,  220  III.  366,  110  Am.  St.  Bep.  248, 

77  N.  E.  180,  where  court  has  before  it  complainant  and  party  against 
whom  injunction  asked  on  bill  stating  case  of  equity  jurisdiction,  er- 
ror in  issuing  injunction  broader  than  bill  does  not  defeat  contempt 
for  violation  of  injunction;  O'Brien  v.  People,  216  HI.  363,  108  Am. 
St.  Bep.  219,  75  N,  E.  112,  where  in  suit  to  enjoin  strikers  defend- 
ants served  with  process  failed  to  appear,  jurisdiction  not  affected  by 
defects  in  bill;  dissenting  opinion  in  Haddock  v.  Haddock,  201  TJ. 
8.  607,  50  L.  885,  26  Sup.  Ct.  525,  majority  holding  mere  domidle 
In  state  of  one  spouse  does  not  give  state  courts  jurisdiction  to  de- 
cree default  divorce  against  nonresident  defendant  served  by  publica- 
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U7  V.  e.  S71,  E72,  S9  L.  89S,  BOABDM&N  v.  TOFFKT. 

87L  1  (XI,  M).    Oenenl  finding  coneliiBiTe. 

Approved  in  Paul  t.  Delaware  etc  S,  Co.,  UO  F«d.  B5S,  fdbnr- 
ing  rals. 

U7  U.  8.  272-270,  SO  L.  807,  JEFFEBSON  t.  DBTVES. 

S7L  3  (XI,  97}.    Bcmoral  bj  poiohaie  pendente  Uta. 

Approved  in  Naih  t.  UeNamara,  146  FtA,  643,  partioi  brought 
Into  state  action  t^  erow-eomplaint  alleging  thej  claim  intereat  ia 
propert;-,  and  who  file  eomplaiiit  alleging  tiuj  are  ■nccesaore  of  plain- 
till,  cannot  lemore. 

117  U.  8.  276-270,  29  L.  8B9,  SLOANE  t.  ANSEBSON. 

87I.  1   (XZ,  97).    Bemoval— Separable  eontroveisj. 

Approved  in  Alabama  etc  Bf.  Co.  t.  Tbompiou,  200  V.  8.  BIS,  SO 
L,  U6,  2S  Snp.  CL  161,  eaae  in  irbieh  plaintiff  electa  to  eoe  foieign 
eorporatian  and  aervants  jointly  for  tort  is  removable  t^  corpoiation 
irreepeetive  of  dtizeoBhip  of  other  defendant!,  thoagh  joinder  im- 
proper; County  Commimonen  v.  United  Bya.  Co.,  09  Ud.  80,  57  AtL 
677,  under  Code  Gen.  Lawa,  art  75,  g  102,  relating  to  change  of  veana 
for  biaa,  Joint  defendant*  cannot  remove  canse  withont  eoneent  of  all 
codefendantB. 


8jL  1   (ZI,  OS}.    Bemoval— Separable  eontroveny. 

Approved  in  Palmer  v.  Inman,  122  Oa.  230,  CO  S.  E.  88,  In  U- 
tion  b7  judgment  creditor  egainrt  debtor  and  hi*  lien  creditor  to  anb- 
jeet  encninbered  propertj  to  payment  of  judgment,  incidental  relief 
againit  creditor  irtio  la  nonrealdent  ia  not  ground  for  temoval. 

OiBtingniahed  tn  Boatmen's  Bank  v.  Fritilen,  135  Fed.  661,  68  C 
C.  A.  28B,  granting  removal  of  leparate  controvenr   diecloeed  in  biU. 

117  U.  S.  ES8-312,  20  U  680,  THE  CHEBOKEE  TKU8T  FaNDS. 

S7L  1  (XI,  100).    CherokeeB  are  nation. 

Approved  in  DeUwBre  Indian*  v.  Cherokee  Nation,  103  17.  8.  IM, 
48  L.  654,  24  Sup.  Ot.  342,  inquirr  Into  validity  of  method  of  adop- 
tion of  amendments  to  Cherokee  nation's  eonatitution  not  authorised 
by  30  Stat.  495,  c.  517,  g  25;  UeBride  v.  Fairington,  131  FadL  709, 
under  Act  Cong.,  30  Stat.  49S,  g  13,  and  Laws  Chickasaw  Nation,  pp. 
188,  100,  leaae  of  coal  and  ml  lands  allotted  to  Indians  for  limited 
period  vaBd. 

SyL  S  (XI,  100).    Cherokeea  are  eititeos. 

AppTOrad  in  Delawaro  Indiana  v.  Cherokee  NatloD,  193  IT.  8.  186^ 
48  It.  tSi,  24  Bnp.  CL  342,  onljr   right  of   occupancy  for  life  witb 
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«d^'ttonftl  privilege  weored  in  cue  of  allotmeiit  wa*  •cquired  by 
Delaware!  in  lauda  whieh  Cherokee*  agreed  bj  eontnct  of  18fl7  to  mH 
to  BDch  DelamiM, 

117  U.  8.  812-327,  29  L.  873,  PHOENIX  TBUST  CO.  t.  £BIE  ETC 
TBAN8P0BTATI0N  CO. 

S;L  4  (Xt,  101).    Marine  inmranee— Perila. 

Approved  in  Byan  v.  Agrieultimi  lua.  Co.,  ISS  Msm.  13,  73  N.  B. 
890,  vendee  in  conditional  ute  who  1^  eontiaet  i*  li»bla  for  Ion  br 
Are  haa  innrable  intereat  to  amount  of  whole  property. 

87L  S  (XI,  101).  Carrieis — luorance  by  shipper. 
^  Approved  is  PeuiBjrlvania  B.  Co.  v.  Burr,  130  Fed.  348,  85  C  C.  A. 
33.1,  foUowing  rale;  The  Livingstone,  130  Fed.  746,  65  C.  C.  A.  SIO, 
where  ehfp  ennk  and  abandoned  to  insurer  aa  total  Ion  ii  insured,  hj 
valned  policy  and  atipnlated  eom  paid  to  owner,  who  afterward  re- 
covers actual  value,  insurer  can  only  recover  amount  it  has  paid  out; 
Oceanic  Steam  Nav.  Co.  v.  Aitkeii,  106  U.  S.  599,  49  L.  615,  25  Snp. 
Ct.  317,  and  Bfrigg  v.  BntUnd  B.  B.  Co.,  77  Tt  355,  60  AtL  14S, 
both  arguendo. 

Digtingtiighed  In  Erie  etc.  Transp.  Co.  v.  Erie  B.  Co.,  142  Fed.  IS, 
final  decree  in  colliiion  suit,  in  which  «1t  parties  are  before  court,  de- 
termining fault  and  damagea  and  apportioning  same,  deprives  ad- 
miralty of  juriadiction  over  suit  by  one  veesel  agSiinst  other  for  eon- 
tribntion  to  cargo  damage  refused  in  llrat  suit. 

SyL  8  (XI,  102),    luiuiBT  paying  loss  subrogated. 

Approved  in  Judd  v.  New  York  etc.  8.  S.  Co.,  130  Fed.  992,  declara- 
tions of  inmrer  which  has  paid  losa  are  inadmisaiblB  against  right  of 
action  of  insured  against  third  peison. 

(XI,  100.)  Miscellaneons.  Cited  in  Farvin  v.  Uutual  Beserve  Life 
lua.  Co.,  125  Iowa,  99,  100  N.  W.  40,  as  to  right  to  reinsure. 

117  IT.  8.  348-35S,  »  L.  909,  MACEIN  v.  UNITED  STATEa 
Syl.  1  (ZI,  104).  Indictment— What  is  infamous  crime. 
Approved  in  Oaritee  t.  Bond,  102  Md.  383,  111  Am.  St.  Bep.  388, 
62  Atl.  632,  one  convicted  of  overcharging  for  proeecntion  of  pension 
claim  under  Comp.  Bt.  1901,  p.  3231,  is  not  convicted  of  infamous 
crime  within  atatnte  disqualifying  one  convicted  of  infamous  crime 
from  acting  as  executor;  State  v.  Foster,  187  Ho.  S06,  83  8.  W.  &i9, 
offense  wittiin  Bev.  Bt.  1899,  g  2041,  punishing  bribery  of  witness  is 
misdemeanor  though  punishable  by  imprisonment  in  penitentiary;  Ter- 
ritory V.  Stroud,  6  Okl.  109,  50  Pae.  266,  upholding  statute  providing 
for  prosecution  of  misdemeanors  by  information  without  preliminary 
examination;  Ex  parte  Lacey,  6  Okl.  6,  37  Pac.  1096,  where  one  is, 
on  May  10,  1894,  arrested  on  complaint  before  federal  commissionw 
foi  infamous  crime  committed  May  13,  1891,  filing  of  complaint  does 
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not  stay  limitatioiia  under  Ber.  Bt,  §  1044;  State  t.  mebola,  27  B. 
Z.  74,  83,  60  AtL  765,  768,  conviction  of  enieltj  to  bone  under  atat- 
ate  proTiding  for  impriBODmeot  not  to  exceed  eleven  months  or  fine, 
or  both,  is  not  infomous  erima  within  eonstitaticinal  proTision  relating 
to  indictment. 

Distinguished  In  United  Statea  r.  Thomas,  I4S  Fed.  78,  one  may  be 
indicted  for  conspiracy  nnder  Ber.  St.,  §  5440,  thoufrh  overt  act  may 
constitute  separate  offense;  United  States  t.  Amea  Mer.  Co.,  2  Alaska, 
7S,  corporation  ia  indictable  for  engaging  in  liquor  business  in  viola- 
tion of  Bev.  St.,  §  3244. 

117  U.  B.  373-378,  29  L.  950,  YALE  LOCK  MFG.  CO.  r.  8ABGENT. 

Syl.  1  (XI,  106).     Patent  infringement — Equivalents. 

Approved  in  Uoiveisal  Brush  Co.  v.  Bonn,  146  Fed.  531,  Horrisoa 
patent  No.  717,014,  claim  1,  for  method  of  ippUng  brosbes,  infringed 
by  method  of  Bonn  patent  No.  791,510. 

117  U.  a  379-387,  20  L.  924,  EEBB  r.  SOUTH  PABE  COMMBS. 

Syl.  3   (XI,  107).     Eminent  domain — Evidence  of  value. 

Approved  in  Quyandotte  Valley  By.  Co.  v.  Boskirk,  57  W.  Va.  4Si. 
110  Am.  Bt.  Bep.  792,  50  S.  E.  524,  determining  compensation  when 
whole  lot  taken  by  railroad  on  condemnation. 

117  U.  8.  389-401,  29  L.  915,  PCLKEBSON  v.  HOLMES. 

ByL  2  (XI,  107).    Evidence  of  pedigree — Independent  proof. 

Approved  in  Davis  v.  Moyles,  76  Vt.  39,  56  AtL  178,  recitals  la 
petition  to  legislature  for  granting  of  lands  that  lands  bad  been  eoa- 
tiscated  by  slate  from  petitioner 'a  father,  who  was  original  grantee, 
inadmissible  in  action  of  trespass  to  show  relationship. 

Syl.  3  (XI,  107).    Declarations  of  pedigree  in  ancient  deeds. 

Approved  in  Topper  v.  Perry,  197  Mo.  543,  95  S.  W.  206,  on  is- 
sue aa  to  common-law  marriage,  declarations  of  alleged  husband  not 
in  presence  of  wife  are  admissible  to  disprove  marriage;  Imboden  v. 
St.  Louis  Trust  Co.,  Ill  Mo.  App.  237,  86  B.  W.  267,  determining 
sufficiency  of  evidence  of  common-law  marriage;  Wilson  v.  Brnden,  56 
W.  Ya.  375,  107  Am.  St.  Bep.  929,  49  S.  E.  410,  recitals  of  heirship 
and  widowhood  in  deeds  upward  of  fifty  years  old,  under  which  pos- 
session continuously  held,  are  admissible  againat  atrangera  to  title  claim- 
ing adversely. 

117  U.  8.  406-410,  20  h.  928,  SIOUX  CITY  B.  B.  r.  CHICAOO  BT. 
CO. 

Syl.  1  (XI,  108).    Title  to  railroad  grant— Belation  back. 

Approved  in  Hnmbird  v.  Avery,  195  U.  S.  508,  49  L.  299,  23  Sap. 
Ct.  123,  refusing  to  determine  in  advance  of  final  action  of  Land  D«- 
partment  rights  of  railroad's  grantees  of  lands  claimed  to  be  wiUus 
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indemni^  limits  of  Nortbem  Pacillo  groat  of  1864,  and  pnrchaaers 
from  United  St&tes  who  claim  protection  of  act  of  Jnlj  1,  1S98, 

117  n.  B.  415-419,  2B  L.  S19,  UAB8HALL  t.  HCBBABD. 

BjL  1  (ZI,  109).      Actionable  false  repregeiitatioiiB. 

Approved  in  Pittsburgh  Life  A  T.  Co.  t.  Nortbera  ate.  Ins.  Co.,  148 
Ted.  67S,  incorrect  statements  furnished  bj  inauraaee  officials  in 
neKotistians  for  sale  of  business  not  (rrouud  for  action  of  deceit,  where 
they  were  prepared  for  company's  own  use  prior  to  negotiations;  Kim- 
ber  T.  Young,  137  Fed.  747,  TO  C.  C.  A.  178,  applring  role  in  action 
for  deceit  in  sale  of  bonds  where  defendant  said  he  knew  they  were 
good  and  would  be  paid;  Stntton's  Independence  v.  Dines,  135  Fed. 
459,  68  C.  C.  A.  101,  where  defendant  sold  mine  to  plaintifF  corpora- 
tion in  exchange  for  its  stock,  and  then  eontmcted  with  another  to 
sell  stock  on  commission,  profit  made  on  sale  of  stock  is  no  gronod  for 
action  of  deceit. 

87L  Z   (XI,  109).     Direction  of  verdict 

Approved  in  Woodward  r.  Chicago  etc.  By.  Co.,  145  Fed.  578,  np- 
holding  direction  of  verdict  for  defendant  in  action  against  railroad 
for  damage  caused  by  locomotive  sparks. 

117  V.  8.  430-433,  29  L.  968,  STONE  t.  SOUTH  CABOLINA. 
SyL    1    (XI,    110).    Bemaval — Surrender    of    jurisdiction    by   state 

Approved  In  Boatmen's  Bank  v.  Fritden,  135  Fed.  654,  68  C.  C.  A. 
288,  and  Illinois  etc.  By.  Co.  t.  JTones,  IIS  Ey.  164,  80  8.  W.  485,  both 
folloning  rule;  Madisonville  Traction  Co.  t.  8t.  Bernard  Min.  Co.,  196 
V.  S.  245,  49  L.  46S,  25  Sup.  Ct.  251,  proceeding  for  condemning  land 
under  E7.  St.,  §§  835-839,  is  removable  where  diverse  citizenship  ex- 
ists; SUte  V.  Southern  By.  Co.,  135  N.  0.  81,  47  8.  E.  232,  denying  re- 
moval of  suit  by  corporation  commission  to  compel  railroad  to  de- 
liver coal  on  private  siding  where  allegation  as  to  jurisdictional  amoont 
insufficient.  ' 

SyL  2  (XI,  112).    Issues  of  fact  on  removal  petition. 

Approved  in  Boatmen's  Bk.  v.  Fritzlen,  135  Fed.  653,  63  C.  C.  A. 
288,  following  rule;  Shane  v.  Butte  Elec.  By.  Co.,  150  Fed.  SOS,  815, 
since  state  court  must  accept  as  true  facts  alleged  in  removal  peti- 
tion, cause  remanded  where  joinder  of  nonresident  and  resident  de- 
fendants not  fraudulent;  Helena  Power  etc,  Co.  v.  Spratt,  146  Fed. 
313,  where  record  in  state  suit  to  condemn  land  shows  equitable  title 
in  defendant,  who  is  citizen  of  state,  and  legal  title  in  another  de- 
fendant, who  is  citizen  of  another  state,  there  is  separable  controversy 
removable  by  nonresident. 

8yl.  3  (ZI,  112).    Bemoval — Suit  between  state  and  citizen. 

Approved  in  Bapbael  v.  Trask,  194  U.  S.  277,  48  L.  97S,  24  Sup. 
Ot  U7,  denying  federal  jurisdiction  to  enjoin  sale  of  stock  by  firm 
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aeting;  tor  stoekbolden  nnles  nun  depodted  ont  of  proeeedi  to  iK^ 
Ittj  jaigtoent  recoverable  on  foredonire  bj  complainant,  wlien  aona 
of  partner!  are  citizens  of  •ame  atate  aa  tomplainant;  Chi^go  ate. 
By.  Co.  T,  Commonwealth,  115  Ky.  285,  72  8.  W.  1121,  applying  rule 
t«  rait  by  auditor's  agent  on  behalf  of  atate  againat  eorpoi«tiom  to 
compel  aMaasmcDt  of  omitted  proper^. 


Syl.  i  (XI,  118).    Beeeivcra — Conrt  ordering  tepaifa. 

Approred  in  In  re  Erie  Lnmber  Co.,  ISO  Fed.  828,  where  order 
appointing  receiverB  to  continoe  bankrupt  *■  boaineas  aothoriied  in- 
currence of  obligationa  not  exceeding  83,000,  and  later  receiver's  eerti- 
fieatei  to  sneh  unoont  aathorized,  peraosa  selling  goods  on  credit  is 
neess  of  said  auouot  ban  no  priority, 

ByL  11  (XI,  115).    Bailroad  reeeiverahip— Priority  of  wage*. 

Approved  in  Cooningham  y.  Zinc  etc.  Hin.  Co.,  lOS  Ho.  App.  400, 
70  a  W.  488,  under  Bev.  BL  18B9,  $  8167,  wagea  for  Ubor  perfonned 
for  corporation  within  aix  months  of  reeeiTenhip  are  preferred  over 
Kll  claims  except  mortgage  Sena;  diasenting  opinion  in  Qregg  v.  Hetrv 
poUtan  Tmtt  Co.,  197  U.  8.  195,  49  L.  722,  26  Sop.  Ct.  415,  majority 
holding  claim  for  ties  neteesaiy  to  preservation  of  railroad  fnmiabed 
within  six  months  of  receivership  is  not  preferred  over  mortgage  re- 
corded before  tie  contract 

Distinguished  in  Qregg  v.  UetropoUtan  Trust  Co.,  197  C  S.  187, 
49  L.  719,  25  Sup.  CL  416,  claim  for  ties  oeeessary  to  preeemtion  of 
railroad  furnished  within  six  months  of  receivership  Is  not  preferred 
over  mortgage  recorded  before  tie  contract. 

Byl.  14  (ZI,  116).     Estoppel  of  bondholders  to  question  sale. 

Distinguished  in  Anglo-American  Land  etc.  Co.  v.  Lombard,  138  FM. 
74S,  68  C.  C.  A.  89,  discussing  noueetoppel  against  creditor  of  eor- 
poration  of  ultra  vires  contraet  of  latter. 

ByL  15   (XI,  116).    Cancellation  of  bonds — Exchange  for  others. 

DistiiiguiBhed  in  MeEwen  v.  Harriman  Land  Co.,  1S8  Fed.  808, 
arguendo. 

(ZI,  1^2.)  MiseeUaneons.  Cited  in  Southern  Pae.  B.  Co.  v.  United 
States,  133  Fed.  669,  86  C.  C.  A.  581,  answer  in  equity  waives  objeo- 
tion  to  adequacy  of  remedy  at  law. 

117  U.  a  490-504,  89  L.  984,  DINQLET  t.  OLEB. 

SyL  4   (XI,  117).    Breach  of  contract — Befnsal  of  performance:. 

Approved  in  McBath  v.  Jones  Cotton  Co.,  149  Fed.  386,  whn« 
plaintiff  contracted  to  deliver  cotton  of  spedfled  grade  before  Oet*- 
bw  ISth,  and  on  Oetobv  4th  defendant's  agent  tefnaed  to  inject  eot- 
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tan  benoH  it  mi  below  gnde,  defendant  *■  nieiidoii  ftn  October 
7th  entitled  ptointtS  to  dunages;  Weill  t.  Hutford  Usnilbi  Co^  76 
Conn.  84,  37,  OS  AtL  SOI,  604,  holding  no  anticipatoij  breach  hj  pnr- 
ehaser  under  eontnet  to  fnmieh  eertain  quantity  af  polp  before  cei- 
tain  date  aa  ordered;  Frohlieh  t.  Independent  Olan  Co.,  144  Mieh. 
281,  107  N.  W.  890,  where,  after  eontiaet  tor  aale  of  glasi  and  be- 
fore time  for  deliver;  sellei's  refnaal  to  deliver  till  old  aecoant  p^d, 
ma  not  abiolnte  refusal  to  perfonn;  Bwiger  t.  HaTman,  SO  W.  Va. 
12«,  107  Am.  81  Bep.  901,  48  8.  E.  MO,  more  dedaration  b;  one  of 
parties  to  execntoiy  contract  of  intention  not  to  peifonn  it,  which  is 
retracted  almost  immediately  and  before  action  l^  other  on  renuncia- 
tion, is  not  breach  of  contract;  Woodman  t.  Bine  Qrasi  Land  Co.,  129 
Wis.  495,  104  N.  W.  921,  where  vendor  on  being  notified  of  vendee's 
repudiation  notiiled  vendee  he  would  cany  out  his  part,  and  in  suit 
for  eameet-money  answered  that  he  wsa  readj  to  perfonn  and  had 
tendered  performanee,  he  most  show  full  performance. 

117  V.  8.  508-&14,  29  L.  982,  UAHOUET  v.  Q0ACKENBU8H. 

SyL  1    (ZI,  118).     8tatQtes — Subject — Qermane  to  title. 

Approved  In  Blair  v.  Chicago,  201  U.  8.  452,  50  L.  S23,  20  8up, 
Ct.  427,  upholding  Chicago  street  railway  statutes  of  1S59,  1801,  and 
1865. 

117  U.  8.  B14-516,  S«  L.  900,  BBXTCB  ▼.  UANCHESTEB  ETC.  B.  B. 
CO. 

8yl.  1  (ZI,  118).    Appeal— Matter  in  dispute. 

Approved  in  Horris  v.  Bean,  140  Fed.  429,  upholding  federal  juris- 
diction over  suit  concerning  water  lighta  where  right  to  use  water  ex- 
ceeds in  value  (2,000. 

117  U.  a  S16-518,  29  L.  994,  EX  PABTE  FONDA. 

8yl.  1  (XI,  110).    Federal  habMs  eorpos— State  prisoner. 

Approved  in  Be  Lincoln,  202  V.  8.  161,  SO  L.  986,  26  Sup.  Ct.  603, 
denying  h»be«s  corpus  where  one  convicted  in  district  eonrt  of  bring- 
ing liquor  into  Indian  eonntij;  Ex  parte  CkldweO,  138  Fed.  489,  grant- 
ing habeas  corpus  to  release  one  committed  for  contempt  in  disobey- 
ing summons  of  illegal  committee  of  legialatnre;  Is  re  Dowd,  133  Fed. 
749,  7S3,  denying  habeas  corpus  to  release  one  committed  for  disobey- 
ing injunction  In  suit  by  state  to  prevent  election  frauds, 

117 

ByL  2  (XI,  119).    Insurance— False  answers  written  by  agent 
See  107  Am.  St.  Bep.  114,  note. 

Distinguished  in  Collins  v.  Metropolitan  Life  Ins.  Co.,  32  Mont.  33B, 
S39,  103  Am.  St.  Bep.  578,  80  Psc.  610,  Oil,  warranty  by  insured  th&t 
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fce  ma  not  connected  witli  mannfaetnn  or  aab  of  liqnor,  not  broken 
hj  proof  that  he  oeeaaionnllj  mited  on  eoitomera  of  islooD-ieepcr 
for  hi*  Mcommodktion  meralf  and  withont  compenMtion. 

87L  3   (XI,  120).     luaarauee — Limitation  of  agent'i  authori^. 

Approved  in  Dening  Inv.  Co.  t.  Slwwiiee  In*.  Co^  10  OU.  9,  S3 
Pae.  920,  and  Dintiek  v.  Metropolitan  Life  Ini.  Co.,  M  N.  J.  L.  399, 
65  AtL  297,  62  L.  B.  A.  774,  both  teaffirmine  mle;  CoUiu  t.  Uetny- 
poUtan  Life  Ina.  Co.,  32  Mont  343,  108  Am.  St.  B^.  578,  80  Pae. 
612,  where  preminmi  payable  quarterlj  and  poliej  prohibited  waiver 
of  forfettme  or  receipt  of  premiums  except  bj  written  authoiitj-,  ift- 
surer  not  boand  bj  agent '■  agreement  to  receive  parmenta  MTcral  dmjm 
after  doe;  Btnker  v.  Aetna  Life  Ins.  Co.,  214  Pa.  St.  «12,  54  AtL  S4, 
refusing;  evidence  of  atatemeata  to  agent  aa  to  snrgieal  opcratioa 
where  agent  wrote  appHcation  which  denied  opetatian;  Mudlej  t.  Oer- 
man  etc.  Ins.  Co.,  SS  W.  Ta.  350,  3S1,  47  8.  E.  105,  determining  ef- 
fect of  limitatioD  of  antbori^  of  agent  in  poU^  aa  notica  whaia  aaeb 
clause  not  read  by  innired. 

87].  4  (XI,  181).    Bctention  of  poliej  approves  spplicatiott. 

Diitingnished  in  Americao  etc.  Ins.  Co.  t.  Bertram,  16S  Ind.  87, 
70  N.  E.  260,  64  L.  B.  A.  935,  upholding  right  to  reecrer  aaaeaa- 
menta  paid  by  attngnee  of  poliej  taken  out  t^  one  not  having  insuz- 
ablc  interest,  and  booght  on  false  representations  of  aaeored's  agent 
aa  ts  iu  Talidit7;  Parsona,  Bich  *  Co.  t.  lAne,  *T  Minn.  120,  106  N. 
'  W.  495,  insnrer  ia  not  obliged  to  offer  to  retom  premiums  involon- 
tarilj  paid  before  notice  of  fact  tLat  poliej  not  in  forea  before  avail- 
ing itself  of  its  defense  in  action  on  poliej. 

117  C.  8.  536-554,  29  L.  954,  TALE  LOCK  HFQ.  CO.  T.  SABQENT. 

87L  1  {XI,  121).    Patentable  noveltj. 

Approved  in  Bawson  ete.  Mfg.  Co.  v.  Hnnt  Service  Co.,  147  Fed. 
S41,  eoDstniing  and  npholding  Johnson  patent  No.  542,733,  for  beat 
regolatot. 

117  U.  8.  607-5S3,  E9  L.  940,  HOBBS  r.  McLEAN. 

SjL   2    (XI,   124),     Aasignment   of   gavemment   claim — PartoeraUp. 

Approved  in  North  Pac.  Lumber  Co.  v.  Spore,  44  Or.  472,  75  Pae. 
894,  determining  sulBciencj  of  evidence  of  intention  to  form  partner- 
ship for  government  contract. 

SjL  4  (XI,  124).     Aseignment  of  government  claima. 

Approved  in  Nott  v.  Enut,  200  U.  8.  20,  50  L.  353,  26  Sap.  Ct. 
216,  contract  for  proeecntion  of  claim  against  United  Btataa  r-*^"g 
compensation  for  aervicee  lien  on  claim,  is  void. 

SjL  0  (XI,  124).    Contract  open  to  two  eonstroctiona. 

Approved  in  Delaware  ete.  B.  Co.  v.  KutUr,  147  Fed.  62,  opbolding 
•ontiact   between  railroad  and  plaintifl   to   develop   bosioaaa  ai   asilk 
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tianipoTtatloo  aloDg  road  on  pereaatage  of  freights;  Jonel  V.  Patrick, 
liO  Fed.  405,  agreement  to  co-operate  in  finding  pnichaser  at  ad- 
voneed  price  for  mine  on  which  one  partj  had  option,  and  to  divide 
profits,  ia  not  eontiact  for  gale  of  interest  in  knda  wiUuD  statute  of 
fraud*;  disseutiDg  opioion  in  Oreen  t.  Grant,  184  Hicb.  472,  99  N. 
V.  SB7,  majority  holding  agreement  of  debtor  to  pa;  fi?e  per  cent 
intarut  and  taxes  not  osurlous  if  creditor  did  not  know  taxes  would 
exceed  two  per  cent. 

8jL  8  (XI,  125).  Government  claim — Promise  to  pay  out  of  pro- 
Approved  U  Padilla  t.  Padilla,  11  N.  M.  S50,  553,  70  Pac  565, 
566,  where  brother  recovered  judgment  in  own  name  on  Indi&D  depreda- 
tias  cliim  for  property  owned  jointly  with  sister,  and  before  judg> 
meat  agreed  to  pay  ■istci  her  ihai*  of  proceeds,  sister  could  leeew 
her  share  of  pioc«eda. 

Syl.  S  (XI,  125).    I^rty  as  witness  against  esUte. 

Approved  in  Smith  t.  Aa  Gres  Twp.,  150  Fed.  260,  263,  under  Bev. 
St.,  {  S5S,  witness  may,  after  death  of  bankrupt,  testify  as  to  ad- 
mlBBioDS  made  by  bankrupt  eoneemiag  hia  eatats  while  he  was  owaar 

Syl.  11    (XI,  125).    Expense  of  litigation  over  tmat  fund. 

Approved  in  HeCourt  y.  Singers-Bigger,  145  Fed.  114,  stockholders 
who  by  suit  In  behalf  of  corporation  recover  sum  wrongfully  diverted 
by  oflicen  are  entitled  to  attorney's  fees  out  of  lueh  sum,  hut  stock- 
holders resisting  suit  are  not;  Lamar  v.  HaU,  129  Fed.  S3,  93  C.  C. 
A.  621,  disallowing  fees  of  attorney  for  minority  stockholders  in  suit, 
whereby  suit  by  lien  creditors  alleged  to  be  fiaadulent  and  receiver 
appointed,  who  sold  property,  and  on  attorney's  motion  Mlo  act  aside 
and  higher  price  obtained,  fraud  not  being  proven. 

117  U.  S.  582-591,  29  L.  991,  BUBNE8  v.  SCOTT. 
Syl.  1  (XI,  126).    Evideoee  to  contradict  note. 
Approved  in  Payne  t.  Mutual  Life  Ins.  Co.,  141  Fed.  345,  det«r> 
mining   bona  fides  of  contract   whereby  premium  note  given  ineuranc* 
agent   merely  to  increase  apparent  amount  of  his  business;   French  V. 
French,  133  Fed.  492,  66  C.  C.  A.  365,  arguendo. 

SyL  2  (ZI,  ISe).    Evidence  of  equitable  defense  to  note. 
Approved  in  Levi  v.  Mathews,  145  Fed.   IS4,  in  federal   law  action 
to   recover  money  on  contract,  court  cannot  entertain  answer  alleging 
fraud  in  procurement  of  contract. 

Byl.   3    (XI,  126).     Champerty  as  defense  to  contract. 
Approved  in  Bobertson   v.   Cayard,   111   Tenn.   365,   77   S.   W.   1058, 
«■  repoal  of  Act  1821,  c  66,  relating  to  champertous  contracts,  uis^ 
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•nes  of  champertoiu  oontraet  did  not  bu  rait  Ut  nhleh  ft  nlftted,  bat 
tttnlf  Klfaetvd  vtlidi^  of  aLgrMmeiit. 

117  U.  B.  SSISOO,  SB  L.  M7,  NZW  TOBK  ETC.  ZN&  CO.  T.  ABU- 


67L  1  {XI,  127).    Awignnimt  «f  poUcj  psyKbl*  ta  lepnaentatiTva. 

'  Approved  in  Bnoks  r.  United  StttM,  IM  Fed.  S31,  in  proMcntioB 
for  mailing  letten  punuant  to  tnadolant  Mheme,  letten  other  tlwn 
thOM  in  indictment  are  admiMible  u  bearing  on  intent  and  eziit- 
•nee  of  eebeme;  Gordon  r.  Wan  Nat.  Bank,  132  Fed.  U7,  87  L.  B. 

A.  650,  0S  C.  C  A.  680,  npbolding  aaugnment  to  one  not  baring  in- 
■arable  interest,  of  inenranee  policy  eold  nader  eontract  of  pledge  bj 
Inmred  and  benefldarr;  Matloek  t.  Bledwie,  77  Aric  M,  M  8.  V. 
M9,  adminiatrator  cannot  attack  intestate '1  aaeignment  of  life  polio; 
ae  in  fraud  of  ereditora;  Bylander  t.  Allen,  12S  Qa.  SIS,  217,  SS  & 

B.  lOSfl,  1037,  upholding  aaaignment  ef  Efe  poliejr  proeored  bj  in- 
mred to  one  not  having  inaurable  intereit;  CofBn  r,  Ontonagon  Gi- 
eoit  Judge,  140  Mich.  425,  103  N.  W.  837,  grantee  ef  defendant  in 
quieting  title  euit  ie  "repreeentatiTe"  withia  Conp.  Lnwe  1897,  | 
190,  TelBting  to  enbatitnted  eeirice;  Heebanica'  Nat.  Bank  r.  ConiM^ 
72  N.  H.  20,  101  AnL  St.  Bep.  650,  E5  AtL  196,  life  polier  ralid  in 
Ite  inception  ia  aeaignabla  to  one  banng  no  ineorable  Intereat  in  life 
inmred  if  awgnment  li  bona  fide  and  net  mere  defiee  to  cover  gambHng 
transaction;  Box  t.  lemier,  112  Tenn.  401,  79  S.  W.  1043,  «4  L.  B.  A. 
458,  where  life  poB^  ia  pajable  to  wife  if  ebe  rairive  eaenred,  otberwiee 
to  hie  repreeentattvea,  lattet  not  entitled  to  proeeede  wbere  inrored  killed 
erife ;  Cantarbnrr  t.  Northweetem  Hot.  Idf e  Ine.  Co.,  184  Wb.  IBS,  IBS, 
108  N.  W.  1102,  1104,  where  hniband'a  poUey  en  hia  life  was  payable 
to  wife  or  her  adminiitraton  and  aeaigna,  aesignnient  by  hnaband  and 
wife  with  inenrer'e  ooneent  valid;  diesenting  opinion  in  Box  v.  Lanier, 
112  Tenn.  422,  427,  429,  430,  79  B.  W.  1019,  1050,  1031,  84  L.  B.  A.  45S, 
majority  holding  where  policy  payable  to  wife  if  ehe  enrvivea  aaenred, 
otberwiee  to  hie  repreaentative,  latter  not  entitled  to  proeeeda  where 
inanred  killed  wife;  dieeenting  opinion  In  Canterbury  r.  Northwestern 
Uut.  Life  likB.  Co.,  124  'VTia.  200,  102  N.  W.  1107,  majority  holding 
where  poUey  payable  to  imured'i  wife  or  adminietraton  or  aeeign%  ia 
aeeigned  by  inanred  and  wife,  aacignment  ie  vnUd. 

8yl.  S  (XI,  127).    Evidence  that  aeeignee  killed  inanred. 

Approved  in  Board  Commre.,  Clinton  Co.  v.  Davie,  188  lad.  67,  69 
M.  E.  683,  84  U  B.  A.  942,  under  statute  providing  for  reward  of  one 
fnmiebing  evidence  of  election  bribery,  neither  vote  bnyer  nor  Tote 
■eller  entitled  to  reward;  Coartemanehe  t.  Supreme  Court  L  O.  F., 
136  Hich.  36,  98  N.  W.  752,  64  L.  B.  A.  668,  where  death  eanaed  by 
voluntary  taldng  of  poieon  to  frighten  wife  into  giving  insured  naoaej 
bat  Mt  niU  iattnt  to  causa  death,  neorery  may  be  had  ob  paUi|> 
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«xe«ptln2  umisiiH  kgalnat  •eU-deatruetion;  Box  t.  Lanier,  IIS  T«aa. 
411,  79  8.  W.  1(H6,  M  L.  B.  A.  458,  where  Ufe  policj  payable  to 
wife  if  ahe  nrriTea  assured,  otherwise  to  bis  lepresentatiTes,  latter 
not  entitled  to  proceeds  where  insured  killed  wife;  McAllistei  t.  T%it, 
78  Kan.  &S7,  S4  Pae.  113,  3  L.  B.  A.  (N.  8.)  726,  hnsband  may  in- 
herit from  wife  thoagh  he  kiUed  her  to  aequire  her  propertj. 

S;L  S   (XI,  188).     Proenremeot  of  other  insaranee  bj  BBslKnae. 

Approved  ia  Exchange  Bank  v.  Mom,  146  Fed.  344,  admitting  eri- 
denee  of  acta  of  eashiei  of  defendant  bank  in  respect  to  similar  trans- 
actions, in  action  to  reeoTer  money  obtained  bj  conspiracj  to  defraud 
by  meana  of  fake  footrace;  Olson  t.  TJoited  BUtoe,  183  Fed.  854,  67 
C.  C.  A.  SI,  under  indietment  for  conspiracy  to  defraud  gaTernmeut 
«f  lands  t^  illegal  entry  by  'penon  named  for  defendant's  benefit, 
evidence  that  defendants  induced  others  to  enter  other  lands  under 
wmilar  circumstances  is  admissible;  Takima  Valley  Bank  v,  McAl- 
lister, 87  Wash.  573,  107  Am.  St.  Bep.  623,  79  Pae.  1122,  where  in 
aetion  against  Indorser  defendant  alleges  indorsement  proeared  by 
fraud,  evidenea  of  alnular  tntoda  on  otheia  is  admJeaible. 

117  n.  8.  617-081,  89  L.  1004,  LONQ  T.  BULLABD. 

8yL  3  (21,  129).    Debtor's  bankruptcy — Secured  creditor. 

Approved  in  Paxton  v.  Bcott,  66  Neb.  387,  98  H.  W.  S12,  foUowing 
rule. 

117  U.  a  621-633,  8»  L.  946,  DI8TBICT  OF  COLUMBIA  v.  McBL- 
LIGOTT. 

e|yl,  4   (XI,  180).    Can  required  of  servant— Notice  to  ovetaaar. 

Approved  in  Walker  r.  Seott,  67  Kan.  SIS,  64  Pae.  616,  and  Nealey 
T.  BoDthweatem  etc.  OU  Co,  13  OkL  368,  75  Fae.  541,  64  L.  B.  A.  145, 
both  reafflnuing  rule;  Crookston  Lumber  Co.  v,  Bontiu,  149  Fed.  683, 
684,  holding  decedent  guilty  of  contributory  negligence  wbere  he  gave 
notice  to  master  of  defect  in  log  carriage  and  superintendent  promised 
to  repair;  Bell  Telephone  Co.  v,  Detharding,  148  Fed.  374,  telephone 
company  not  liable  for  injuriea  to  "trouble  finder"  sent  to  inveitigBte 
trouble  and  injured  by  shock  caused  by  crossing  of  electric  wires;  Cin- 
cinnati eto.  By.  Co.  V.  Bobertson,  139  Fed.  524,  determining  what  ia 
reasonable  time  to  repair  machinery  after  comfflaint  of  employee  and 
promise  of  foreman,  to  repair;  Begenish  t.  Oatea,  8  Alaska,  G15,  whero 
mine  employee  managing  bucket'  used  in  hoisting  gravel  notified  fore- 
man of  defects  in  cable  but  continued  to  work,  he  is  negligent  in  not 
stopping  engine  to  fix  rope  but  attempting  to  do  so  while  rmiBing; 
Daily  T.  Piberloid  Co.,  166  Haia.  320,  71  N.  E.  565,  faet  that  Bervant ' 
t^d  superintendent  that  plank  he  had  to  walk  on  was  warped,  and 
Utter  laid  be  would  see  to  it,  did  not  excuse  former  in  abaenea  int 
flkswing  he  eontinnad  wort  ia  relianea  urn.  statement  of  lattai. 
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117  U.  8.  657-665,  29  L.  1026,  DAVIESS  COUNTY  t.  DICKmSON. 

Sjl.  2  (XI,  132).     Municipal  bonds — Estoppel  to  ihow  overiMoe. 

Approved  in  Corbet  t.  Bocktbui?,  94  Uinn.  402,  103  N.  W.  1^  ra- 
aSnning  principle. 

Syl.  3  (XI,  132).    Municipal  bondi — Oreriuoe  bond. 
Approved  in  Sebmitz  v.  Zeh,  91  Minn.  297,  97  N.  W.  1052,  appljln^ 
rule  to  railroad  aid  bonda. 

117  V.  a.  665-679,  29  L.  1013,  PHILLIPa  t.  NEOLET. 

87I.  1  (ZI,  133).     Correction  of  judgment  after  term. 

Approved  in  Ex  p«rte  Peeke,  144  Fed.  1020,  judgment  nntenclng  for 
Ave  yeara  on  indictment  under  Bev.  St.,  S  440,  containing  flve  counts,  is 
void  aa  to  exeeaa  of  Motenee  over  two  jean,  but  prisoner  renuuided  for 
amendment  of  judgment;  United  State*  7.  Fonr  Lorgnette  Holders,  132' 
Fed.  S65,  judgment  of  forfeiture  of  imported  goods  for  defraadiog  enS' 
terns  laws  cannot  be  vacated  on  motion  after  term  to  permit  importer  to 
defend  on  ground  of  irregnlaritiea  in  piecedure;  Hatter  of  Zeckendorf. 
7  Ariz.  330,  64  Pae.  493,  judgment  cannot  be  vacated  on  motion  after 
term  at  wbieh  entered, 

SjL  3  (XI,  133).    Power  over  judgment  at  spedal  term. 

Approved  in  King  v.  Davis,  137  Fed.  2S7,  and  King  v.  Davis,  1S7  Fed. 
218,  both  holding  judgment  in  ejectment  cftnnot  be  vacated  after  term,  en 
motion  for  fraud  in  procurement. 

BjL  4  (XT,  134).  Equitable  relief  against  jodgmenL 
Approved  in  O'Connor  v.  O'Connor,  142  Fed.  450,  4S1,  federal  mart 
cannot,  on  motion  in  action  at  Uw,  vacate  judgment  of  previous  term; 
Bockadaj  v.  Jones,  8  OkL  163,  56  Pac.  1056,  refusing  to  enjoin  eiecu- 
tbn  on  judgment  rendered  without  service  of  process,  where  inadequec; 
of  law  remedy  not  shown;  Froebrieh  v.  Lane,  45  Or.  20,  106  Am.  St.  Bep. 
634,  76  Pae.  352,  upholding  equity  jurisdiction  to  set  aside  connty  court'* 
decree  settling  administrator's  final  account  procured  bj  fnnd;  He- 
Mahan  v.  Whelan,  44  Or.  400,  75  Pac.  710,  neither  judgment  of  justice- 
court  in  plaintiff's  favor  in  forcible  entry  nor  its  affirmance  on  appeal 
estops  defendant  from  suing  for  specific  performance  of  verbal  leaae  and. 
for  injunction  against. judgment. 

117  U.  8.  679-683,  29  L.  1024,  JACKSON  v.  LA  WHENCE, 

87I.  1  (XI,  134).     Absolute  deed  as  mortgage. 

Approved  in  Weiseham  v.  Hocker,  7  Okl.  254,  64  F&e.  405,  wbere  deeA 
absolute  given  to  secure  debt  and  bond  executed  by  grantee  for  reconvey- 
anee  en  payment  of  debt  secured,  both  instnimeota  being  ueeated  at 
«ma  time,  tmnsaetioB  is  mortgaga. 
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117  XT.  8.  683-689,  29  L.  1019,  ZEIGLEE  t.  HOPSma 
67).  1  (XI,  134).     Attaching  petition  for  straet  improTetncnt*. 
DistingaiBbed  fa  Denver  v.  Londoner,  33  Colo.  121,  80  Pae.  122,  de- 
tonnioing  concIiuiTeneM  of  flndingi  of  eoiineU  as  to  sufflciency  of  peti- 
tion for  street  improTement*. 

117  TJ.  S.  689-696,  20  L.  1017,  CANTBELL  t.  WALLICK. 

S7I.  1  (XI,  135).     Patent  for  invention  and  improvement. 

Approved  in  Colnmbia  Wire  Co.  t.  Eokoma  etc.  ^ire  Co.,  143  Fed. 
123,  Batee  patent  No.  36G,723,  for  wire-barlnng  maebine,  infringed  bj 
machine  of  Fredrich  patent  No.  711,303. 

DiBtingoiebed  in  Hoe  t.  Hiehle  ate.  Co.,  149  Fed.  214,  Bead  patent 
No.  688,690,  for  improvenienta  in  bed  motions  for  eyllnder  piew,  limited 
by  prior  art. 

Bjt  2  (ZI,  135).    Patents— Where  devices  same. 

Approved  in  Los  Angeles  Art  Organ  Co.  v.  Aeolian  Co.,  143  Fed.  887, 
Tremaine  A  Pain  patent  No.  552,796,  improvementa  in  musical  instru- 
ments  using  perforated  sheets,  infringed  bj  Fleming  patent  No.  659,442; 
Charmburj  v,  Walden,  141  Fed.  377,  apholding  Cbarmburr  patent  No. 
717,348,  for  vamp  staj  for  shoes;  Couch  Bios.  v.  Allen  Mfg.  Co.,  140 
Fed.  857,  upholding  Couefa  patent  No.  699,151,  for  casing  for  horse  cil- 
lars;  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  171,  holding  Schiader 
patent  No.  592,920,  for  engraving  machine  for  etching  glassware,  valid 
and  infringed  bj  machine  of  ScbifFbauer  patent  No.  645,333;  Mica  In- 
sulator Co.  T.  Union  Mica  Co.,  137  Fed.  93S,  upholding  Il7ei  patent  No. 
4S3,  646,  for  process  for  making  artificial  mica. 

S7I.  S  (ZI,  135).    Burden  of  prior  use  on  infringer. 

Approved  in  Scott  v.  Laaa,  150  Fed.  765,  affirming  Laas  t.  Scott,  14S 
Fed.  196,  decision  of  court  of  appeals  of  District  of  Columbia  affirming 
patent  office  in  proceeding  involving  priority  of  invention,  authorizes  pre- 
liminary injunction  against  infringement  by  unsuccessful  contestant 
Eeasbey  etc.  Co.  v.  Philip  Carey  Mfg.  Co.,  139  Fed.  577,  upholding  Han- 
more  patent  No.  645,843,  for  nonconducting  covering  for  steam  pipe; 
Cleveland  Foundry  Co.  v.  Eauffman,  135  Fed.  361,  6S  C.  C.  A.  658,  up- 
bolding  Jeavons  patent  No.  702,560,  for  oil-burner;  Albrigbt  v.  Lang- 
feld,  131  Fed.  477,  upholding  Albrigbt  patent  No.  439,086,  for  cola 

pQIMk 
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OXVXJi  UNITED  STATES. 


U8  V.  a.  8-10,  80  L.  4»,  EMEBSON  t.  8ENTEB. 

Sjl  S  (ZI,  13ft).    Btaniiag  partner  c«ntrol(  flrm  propertj. 

Approved  in  People's  Nfttionkt  Bftnk  v.  Wileos,  13S  Hieli.  577,  5S1, 
100  N.  W,  27,  20,  where  euirivliig  partner  mortgaged  partnership 
assets  to  meet  firm  debta,  mortgagee  had  priori^  OTer  his  indlTidna] 
crediton, 

.     87I.  S    (XI,   139).     Amigiinient  for  eredltors — OmisKlon  of  asaeta. 

Approved  in  Dngan  t.  Beckett,  129  Fed.  C8,  63  C.  G.  A.  4&S,  mort- 
gage of  bankrupt's  stock  not  invalidated  bj  frandolent  eondoet  af 
mortgagor  eJone. 

lis  U.  B.  19-28,  30  L.  75,  JOHNSTON  ▼.  CIBTBICT  OF  COLUMBIA. 

SfL  1   (ZI,  140).    HonieipaUtjr's  UabiUtr  tor  defeetin  aeirar. 

Approved  in  Bowden  r.  Eansa«  Ci^,  69  Ean.  698,  S93,  77  Pao. 
fi7S,  66  L.  B.  A.  181,  eitj  liable  for  unsafe  condition  of  Are  etatioa 
whereby  fireman  injared;  M»niiing  v.  Springfleld,  184  Hass.  £46,  68 
N.  E.  80S,  where  recovery  not  allowed,  defect  being  in  ^stem  of 
sewer;  Harrington  v.  Woodbridge,  70  N.  J.  K  20,  56  AtL  141,  deaj. 
ing  relief  for  damage  caused  bj  want  of  snffieient  tall,  and  eapaci^ 
if  sewer  causing  water  to  back  np  into  plaintiff's  eellar;  Hart  *. 
NeillaviUe,  125  WU.  651,  104  N.  W.  700,  1  L.  E.  A.  {N.  S.)  952, 
eity  liable  for  damage  caused  by  negligent  eonatruetion  of  sewer. 

1]8  IT.  8.  22-25,  30  L.  68,  U.  S.  BIFLE  A  CABTBIDQE  CO.  t. 
WHITNET  ABMS  CO. 

ByL  8  (ZI,  141).    Abandonment  of  invention— Time  aad.  manner. 

Approved  in  Victor  Talking  Mach.  Co.  v.  American  Graph.  Co.,  140 
Fed.  8S6,  fact  that  inventioD  had  been  deeeribed  bnt  not  elaimed  in  a 
prior  application  does  not  show  abandonment  so  as  to  invalidate  rmba*- 
quent  patent. 

lis  U.  8.  51-58,  30  L.  60,  CAMBBIA  IBON  CO.  T.  ASEIBUBH. 

ByL  2   (XI,  14S).    Beviaed  Statutes  eonelorive  if  clear. 

Approved  in  Benson  *.  Henkel,  198  U.  S.  13,  49  L.  923,  86  ftipt 

Ct.  569,  District  of  Columbia  a  district  within  meaning  of  Bev.  St., 

I  1014  (U.  B.  Comp.  Stat.  1901,  p.  716),  tboogh  not  within  i 

of  judiciary  act  of  1789,  from  which  the  section  waa  takes. 

[,1332] 
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Diatinguleilied  in  Clagott  *.  Duluth  Tp.,  143  Fed.  826,  Qeneral  Stat* 
ntea  of  18TS  of  Minaeiots,  never  tiKving  been  enacted  mi  ft  revision, 
ttot  eoDGliuivo. 

8;I.  3  (XI,  112).    Bemoval  for  local  prejndiee. 

Diatiuguisbed  in  Boatmen's  Bank  v.  Fritden,  135  Fed.  OM,  Q8  C.  C 
A.  2SS,  under  act  of  1887,  removal  could  b«  had  bj  nonreeident  defend- 
ant, though  Bome  of  eodefendants  are  residents. 

118  U.  8.  SS-61,  30  L.  72,  CASHMAN  v.  AMADOB  ETC.  CANAL  CO. 

87L  1  (XI,  143).    Collusion  to  give  federal  jurisdietioa. 

Approved  in  Turnbull  t.  Bon,  141  Fed.  652,  wher«  court  dinetad 
verdict  for  defendant,  tliere  being  strong  avidenee  of  MUmioB. 

118  TT.  a.  73-80,  30  L.  78,  GASMAN  t.  FETEB. 

8;1.  1   (XI,  143).    Clear  evidence  to  prove  deed -a  mortgage. 

Approved  in  New  York  Ufe  Ins.  Co.  v.  Preston,  142  Mioh.  £39,  109 
N.  W.  1132,  holding  evidence  insofDeieDt  fai  ■haw  absolnta  anignmat 
of  insDranea  poUej  to  be  collateral  secoritx. 

118  n.  a.  81-8«,  SO  L.  S6,  UNITED  STATES  T.  LANDBAU. 

(ZI,  144.)  MiscellaneoDS.  Cited  in  Ames  etc.  Co.  t.  Big  la^n 
etc.  Co.,  146  Fed.  176,  remedy  nnder  stata  itatuta  allowing  one  action 
for  protection  of  water  right  against  all  persona  diverting  water  from 
the  ■tream  or  source  enforceable  in  federal  courts. 

118  V.  B.  86-90,  30  L.  110,  UNITED  STATES  v.  WILSON. 

BjL  1   (ZI,  144).     PoBseBsion  neeeaaar;r  to  quiet  title. 

Approved  in  Ashburn  v.  Craves,  140  Fed.  B71,  denying  equitable 
jurisdiction  of  bill  by  one  oat  of  possession  to  remove  cloud  on  title; 
Hopes  V.  Jenenon,  45  Fla.  669,  110  Am.  St.  Bep.  81,  34  So.  956, 
pnrebBMr  of  land  at  exeettion  sale  not  in  possession  cannot  maintain 
bill  In  equity  against  one  ia  possession  to  Ht  aside  prior  conveyanca 
as  fraudulent  on  creditors;  Wallace  v.  Elm  Qrove  Coal  Co.,  68  W.  Ta. 
466,  62  S.  E.  4S7,  npholdlng  demurrer  to  biU  to  remove  cloud  on  titto 
where  plaintiff  not  in  possession, 

116  TT.  8.  90-96,  30  L.  115,  SFBAIOUE  t  THOMPSON. 

Syl.  2  (XI,  145).    Statute  inseparable  from  void  part. 

Approved  in  Cella  Com.  Co.  v.  Bohlinger,  147  Fed.  423,  424,  statute 
providing  for  wrviee  of  snounoDS  on  foreign  eorpoiations  void  aa  to 
those  doing  business  in  state,  being  invalid  as  to  others;  Bobert  ▼. 
Police  Court,  148  CaL  136,  82  Pac  839,  municipal  charter  giving  police 
courts  jurisdiction  ef  all  misdemeanors  eoncnrrent  with  superior  court 
entirely  void,  as  mtder  constitution  such  jurisdiction  could  not  uist 
conenrrently ;  State  v.  Cudohy  Packing  Co.,  33  Mont.  188,  82  Pae,  836, 
Montana  statute  prohibiting  sombinations  to  flx  prices   and   regulate 
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production  not  Hverable  from  ioTcilid  seettan  e^mpting  penona  engsgcd 
In  hortieultnre  or  affrienlttire  from  ita  provirioiu. 

Distinguished  in  Olsen  t.  Smith,  IBS  U.  8.  342,  49  L.  S2S,  230,  25 
Sup.  Ct.  52,  upholding  pilotage  Um  of  Texas,  though  one  elauM  UwreoC 
invftlid  for  diseriroination. 

118  U.  8.  97-109,  30  L.  104,  CLAT  v.  PBEEMAN, 
SfL  1  (XI,  146).    SurriTing  partner  bolda  tiU  debts  paid. 
Approved    in   Linn  v.  Downing,    21fl    HL   72,   74   N.   E.   7S2,   whers 

jodgnent  obtained  by  flnn,  rorivsl  thereof  after  death  of  one  partner 

can  be  had  only  in  name  of  anrnvor  and  not  in  nam*  of  surTiTor  and 

deceased 'a  administiator. 

118  U.  a.  113-119,  30  Ij.  J08,  EX  PABTE  LOTHBOP. 

8;L  1    (ZI,  147).     Ariaoaa  conntj  court  an  inferior  court. 

Approved  in  Higgina  t.  Tax  Aasessora  of  Pawtueket,  27  B.  I.  408, 
$3  AtL  37,  eonatitutional  provision  giving  supreme  eoort  jurisdiction 
to  issue  prarogatiTe  writs  does  not  make  statute  conferring  inch  power 
on  sDperior  courts  nneonstitntionaL 

118  U.  a  120-126,  30  L.  81,  UNITED  STATES  t.  NASHVILLE  ETa 
BT. 

S7L.I  (XI,  147).    United  States  not  bound  by  limitntionai 

See  lOfl  Am.  St.  Bop.  161,  152,  164,  171,  182,  note. 

S7I.  4  (XI,  148).    Limitations — Oovemment  exemptioD — Trust  fnndn. 

Approved  in  Eastern  State  Hospital  v.  Graves,  105  Va.  152,  52  S.  E. 
838,  action  bjr  hospital  supported  bj  state  tor  charges  in  c&ring  for 
iusaue  person  cannot  be  barred  bf  statute  of  limitations.  See  101  Am. 
St.  Bep.  179,  note. 

118  U,  8.  127-136,  30  L.  112,  CONLET  ».  NAILOB. 

87I-  4  (XI,  148).    Undue  influence— Destruction  of  tree  agmey. 

Approved  in  WUkie  v.  Sassen,  123  Iowa,  424,  09  N.  W.  125,  ca»- 
celing  contract  to  conver  realty  for  grossly  inadequate.  eonaidemtioB 
where  grantor  of  feeble  ffleq^ty;  Stewart  v.  Lyons,  54  W.  Va.  678, 
47  S.  E.  147,  refusing  to  avoid  will  on  ground  of  nndoe  influence. 

118  U.  8.  148-151,  30  L.  190,  HOPPEB  V  COEBINGTON. 

S7I.  2  (XI,  140).    Unauthorited  bonds  vdd  in  bona  fide  banda. 

Approved  in  Oreen  Co.  t.  Shortell,  116  Ky.  126,  76  8.  W.  254,  wber* 
bonds  in  hands  of  bona  flde  purchasers  eontained  no  recitals,  eoon^ 
not  estopped  to  show  conditions  of  issue  not  printed  in  bonds. 

Syl.  3  (XI,  149).    General  averment  of  authority  insuflldenL 

Approved  in  Pittsburgh  eU.  By.  Co.  t.  Ughtheiser,  163  Ind.  251,  Tl 
M.  E.  819,  sustaining  demurrer  ta  complaint  fox  personal  injuy  la 
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beiog  run  down  b^  ear,  facts  showing  defendant's  dutj  to  pnmde 
ligtuil  light  and  guard  not  being  aUeged,  See  9T  Am.  St.  Bep.  833, 
note. 

118  tJ.  8.  161-180,  30  L.  196,  GEAHAM  t.  BOSTON  ETC.  E.  E.  CO. 

8jL  2   (XI,  150).    Adoption  of  foreign  corporation. 

Approved  in  Bussell  *.  St.  Louis  etc.  By.  Co.,  71  Ark.  455,  457,  75 
^  W.  727,  728,  foreign  corporation  compljing  with  Acts  1SS9,  p.  43, 
maj  exercise  right  of  eminent  domain. 

SjL  9   (XI,  ISl).     Setting  aside  state  court  decree. 

Approved  in  Strand  y.  Orifflth,  144  Fed.  831,  dismissing  bill  to  set 
Afcide  decre*  of  foreclosure  obtained  in  state  courts  on  ground  of  fraud. 

118  V.  S.  180-193,  3D  L.  158,  OABDNEB  t.  HEBZ. 

S7L  2  (XI,  152).    Patent  of  old  process  void. 

Approved  in  Laftertj  Ufg.  Co.  v.  Acme  By.  etc.  Co.,  143  Fed.  321, 
affirming  138  Fed.  730,  holding  patent  for  railroad  torpedo  void,  there 
being  onlj  substitution  of  mjiteri^;  Toightmann  v.  Weis  etc.  Co., 
133  Fed.  303,  holding  patent  for  improvement  in  fire-proof  windows 
Toid  for  wftnt  of  invention, 

118  U.  S.  194-196,  SO  L.  243,  ABBOWSMITH  v.  HABMONING. 
Syl.    B    (XI,    153).     Fourteenth     amendment — Erroneous     state     de- 
Approved  in  Glucose  Bef.  Co.  v.  Citf  of  Chicago,  138   Fed.  211, 
in  suit  to  enjoin  enforcement  of  ordinance,  federal  jurisdiction  not 
{iven  by  allegation  that  city  exceeded  charter  powers. 

118  U.  8.  196-209,  30  L.  98,  lEON  ETC.  MIN.  CO.  v.  ELGIN  HHN.  CO. 

87L   1    (XI,   153).     FoUoning  vain  beyond  ride  line. 

Approved  in  Ajaz  Gold  Min.  Co.  v.  Hilke^,  31  Colo.  139,  78  Pae. 
-450,  reaffirming  rule;  Last  Chance  Min.  Co.  v.  Bunker  Hill  etc  Co., 
131  Fad.  689,  66  C.  C.  .A.  299,  locator  had  right  to  location  vein  ex- 
tending bejond  side  lines;  Jefferson  Min.  Co.  t.  Ancboria  etc.  Mill  Co., 
32  Colo.  192,  75  Pae.  1076,  where  conflict  as  to  dip  rights  within 
surface  boundaries  of  two  locations,  senior  location  prevailed. 

87I.  2  (XI,  154).    Coloiado  provisions  for  locating  mines. 

Approved  in  Uares  t.  Dillon,  30  Mont.  132,  75  Fac.  965,  holding 
fltate  statute  requiring  acts  to  be  done  in  making  location  in  addition 
to  those  required  by  federal  law  valid. 

S7I.  7  (ZI,  155).    Act  of  1S72  requires  paraDel  end  Hnes. 

Distingnished  in  Price  v.  Mcintosh,  1  Alaska,  201,  holding  valid 
«huni  irregular  in  shape;  Central  Eureka  Mining  Co.  T.  East  Central 
«te.  Co.,  146  CaL  161,  153,  79  Pac.  835,  836,  as  to  location  mad«  bafoi* 
«t  o(  U72,  and  lioea  aot  leqnired  to  bs  pantUeL 
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118  TT.  8.  235-241,  30  L.  173,  UNITED  STATES  t.  CENTBAL  PAa 
B.  B. 

S7L  1   (XI,  160).    ConatnietiDii  of  itatatea. 

ApproTod  in  Eitelien  t.  Soothern  B7.,  68  S.  C.  564,  48  B.  K  S, 
eoDatrning  Aet  of  1898,  proridiog  that  netion  for  wrongful  dMtli  shall 
be  brought  for  benefit  of  heira  nt  law  of  distribntaes. 

8;L  2   (XI,  157).    Conetrnction  ihowlng  anconititutioDalitr  avoided. 

Approved  in  Delaware  etc.  B.  Co.  v.  Kntter,  147  Fed.  62,  eooitroing 
railroad  traffic  contract  not  to  be  inTalid;  Green  v.  Grant,  134  Mich. 
472,  96  N.  W.  587,  mortgagor's  agreement  to  paj  five  per  cent  interest 
and  all  taxes  on  mortgage  not  within  provisionB  of  osorj  statute  for- 
bidding more  than  seven  per  eent  interest,  though  taxes  should  exeeed 
two  per  cent. 

118  JJ.  B.  £50-e95,  30  L.  133,  LIBBT  ¥.  CLABE. 

87L  1  (XI,  157).    Alienation  under  Indian  treaty. 

Approved  in  Onf att  t.  Eanti,  41  Wash.  122,  83  Pae.  11,  patent  to 
Indian  subject  to  treaty  stipulation  imposing  conditions  confers  basa 
er  qualified  fee. 

118  U.  8.  E56-263,  30  L.  176,  SALT  LAKE  CITT  »,  H0LLI8TEB. 

Sjl.  S   (XI,  196).    Corpontiona  liable  for  torts. 

Approved  in  Stewart  t.  Wright,  147  Fed.  32B,  holding  bank  liaU* 
wbere  its  officers  had  aided  in  eonapiraej  to  'defraud;  Johnston  etc. 
Co.  T.  National  Bank  etc.,  4  OU.  32,  44  Pac.  197,  boliUng  bank  liabl* 
tor  fraud  of  managing  officer  committed  in  ita  business. 

87L  6   (XI,  159).    Ultra  vlrea  eontmotc—BestitntioD  allowed. 

Approved  in  Luther  v.  Wheeler,  73  a  C.  99,  52  8.  E.  878,  allowing 
Keovery  where  town  officen  without  nuthori^  gave  notes  for  mouaT- 
which  was  used  in  pablie  buildings. 

Distingnisbed  in  In  re  Waterloo  Organ  Co.,  134  Fed.  84^  B?  a  a 
A.  295,  refusing  to  allow  bonds  illegallr  issued  bj  eorporation  to  b* 
proved  against  it  in  bankrapto;;  United  States  a  A  L.  Co.  T.  Convent 
of  St.  Boss,  133  Fed.  360,  holding  eorporation  not  estopped  to  sat 
up  its  want  of  power  to  snbMribe  for  stock  in  etber  eorpomtiona  in 
suit   to  cancel   such   aobseriptiona. 


8;L  1  (ZJ,  159).    Single  docketing  for  appeal  and  error. 

Approved  in  Loelcman  v.  Idwg,  132  Fed.  34,  holding  single  sseig» 
ment  of  errors  sniD^ent  where  both  appeal  and  writ  of  error  tsJwn. 

87L  2   (ZI,  ISB).    Joint  tort— Controversies  not  sepaimble. 

Approved  in  Alabama  etc  ^.  Co.  r.  Tbompson,  200  U.  8.  215,  SO 
It.  446,  86  Sup.  CL  101,  is  nctioB  for  wroi^ful  death  agai 
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computy  Slid  eroplojeei,  eoQtnvenf  with  mmpany  not  Mparable; 
BoutbeiQ  Sj-  Co.  T.  ThomaBon,  146  Fed.  97S,  denTing  petition  for  le- 
monJ  on  ground  of  "prejudice  and  local  influence"  in  aetion  for 
joint  tort 

Sjl.  8   (XI,  160).    BeinoTal — CoUndve  joinder  mutt  be  proved. 

Approved  in  Oflner  t.  Chicago  etc.  B.  Co.,  148  Fed.  203,  and  Thomaa 
T.  Gnat  Northern  Rj.  Co.,  147  Fed.  86,  boUi  denfing  remoTKl,  mlluuTe 
joinder  not  being  piaved;  Crawford  t.  Ulinoi*  C.  B.  Co.,  130  Fed.  3M, 
wliere  cam  remoTCd,  fraudulent  joinder  being  proved. 

DistingniahAd  in  Di*hon  t.  Cineinnnti  etc  Bj.  Co.,  133  Fed.  474,  66 
CCA.  345,  holding  esae  ihoold  be  remanded  when  verified  petition 
•bowing  eodefendant  to  be  sham  party  not  denied. 

118  U.  a.  271-879,  SO  L.  170,  UULLAN  r.  UNITED  STATES. 

&fh  8   (XI,  160).     Sebool  pateota  to  mineral  lands  canceled. 

Approved  in  Bonthem  Pae.  B.  B.  Co.  v.  United  Slates,  800  U.  S. 
SSI,  50  L.  Sll,  26  Bnp.  Ct  296,  upholding  equitj  jnriadiction  of  init 
l^  TJnited  States  to  cancel  patent*  and  quiet  title  to  Iand& 

118  U.  a.  S79-88S,  80  L.  167,  GABSON  v.  HTATT. 

B7L  2   (XI,   161).     Bemoval — State  oourt  viawi   record  enij. 

Approved  is  MadiKinville  Traction  Co.  v.  SL  Bernard  Uia.  Co.,  IBS 
U.  S.  245,  49  L.  46S,  25  Bap.  Ct.  851,  condemnation  proceeding  under 
atate  ttatute  removable  for  dlverai^  of  citiEenahip;  Bhane  v.  Butte 
Elee.  Bj.  Co.,  150  Fed.  SOS,  806,  atate  court  muit  remove  caae  upon 
petition  showing  fraudulent  joinder  filed  therein;  Helena  etc.  Co.  t. 
Spratt,  146  Fed.  813,  remanding  ease  where  whole  record  showed  want 
of  diverse  citizenship;  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  653,  68 
C.  C.  A.  288,  upholding  jurisdictiOD  of  federal  court  where  record 
presented   for   removal  showed   diveisitj   of   citiienship. 

.  ST.  LOUIS 

BjL  5  (XI,  162).    filing  eertifleate  not  acceptance  of  charter. 

Approved  in  BosseU  ▼.  St.  Louis  etc  B7.  Co.,  71  Ark.  454,  455,  7B 
8.  W.  727,  foreign  corporation  complying  with  Acta  1889,  p.  43,  may 
ncerdse  right  of  eminent   domain. 

DietingiUshed  in  WalBey  v.  Chicago  etc.  By.  Co.,  147  IM.  618,  cor- 
poration formed  by  Mnsolidation  of  Iowa  and  Illinoia  corporatioai 
was  eorporatian  of  both  states. 

ByL  e  (XI,  163),    Equity  will  enforM  railroad  lease. 

Approved  is  Orand  Trunk  etc.  By,  Co,  v.  Chicago  etc  By.  Go.,  141 
Fed.  795,  agreement  of  railroad  lessee  for  long  term  to  use  tracks  and 
terminal  facilities  of  lessor  and  pay  rental  on  whealage  basis  enforce 
sfals  in  eqni^  on  ground  of  a*oiding  moltiplleity  of  suita. 
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Sjl.  8  <XI,  163).    Bailroad  haa  no  power  to  lease. 

Approved  in  Benfrow  v.  Orimea,  6  OU.  613,  SE  P&e.  391,  lesM  for 
five  yean  hj  bo&rd  for  the  leasing  of  Bcliool  landi  in  Oklahoma  void 
becauae  befond  legal  powen  of  board,  who  were  reatrieted  to  three  7«ar 
leaaaa, 

87I.  S  (XI,  164).     Lease  nltra  vires  of  lessee  void. 

Approved  in  Aransas  t.  Choctaw  etc  B.  Co.,  134  Fed.  108,  holding 
rale  so  deflnitelj  settled  as  not  to  be  federal  qneation  giring  fedeiat 
eoarts  jurisdiction. 


Approved  in  Bmallej  t.  Atlanta  etc.  Bjr.  Co.,  73  S.  C.  874,  53  8.  E. 
1001,  holding  ndlroad  eompanf  liable  for  negligenee  of  laaaee. 

SjL  14  (XI,  165).    Belief  where  ultra  vires  contracts  executed. 

Approved  in  Union  Bank  v.  Oxford  etc  B.  Co.,  143  Fed.  200,  allowing 
Kcoverj  of  pries  paid  for  void  mnnicipal  bonds  where  seller  had  rep- 
resented them  to  be  valid;  In  re  Waterloo  Organ  Co.,  134  Fed.  344, 
67  C.  C.  A.  2S5,  holding  bonds  issued  in  consideration  of  indorse- 
ment of  note  against  the  corporation's  president  violates  statote  for- 
bidding issue  escept  for  moncnr  or  property,  and  not  provable  againat 
corporate  assets. 

S7I.  16  (XI,  166).     Performance  doea  not  estop  reeciasion. 

Approved  in  Anglo-American  etc  Co.  *.  Ijombard,  13S  Fed.  737,  743, 
6h  C.  C.  A.  89,  where  one  corporation  transferred  all  its  assets  to 
another,  ttockholdera  of  first,  hj  exchanging  their  stock  for  stock  in 
latter,  not  relieved  from  stoekbolders'  liabilltj,  second  corporation  hav- 
ing no  power  to  acquire  stock  of  first;  Staaley  v.  Eausaa  City,  179 
Ho.  408,  78  8.  W.  601,  eitj  not  liable  for  injnrj  from  defective 
wdewalk  it  bad  constructed  outside  of  tit;  limits. 

Distingoisbed  in  Weed  v.  OaineevIIta  B.  B.  Co.,  IIS  Oa.  SM,  4S 
fit.  E.  8M,  bondholders  in  aoit  to  foreeloee  tailraad  mortgage  cannot 
attack  a«  ultra  nrea  contract  whereby  stock  ianed  to  another  milrottd 
eompany  which  completed  construction  of  re*d> 

118  n.  a  321-346,  80  L.  211,  LOBINO  T.  PALMES. 

Sjl.  4  (XI,  167).    Delay  not  bar  in  equity. 

Approved  in  Von  Amim  t.  American  Tube  Works,  188  Mass.  319,  74 
N.  E.  681,  suit  by  minority  stoekholder  against  corporate  offieen  fa* 
misappropriation  of  funds  not  barred  by  delay. 

118  IT.  8.  356-374,  30  L.  280,  TICK  WO  t.  HOPKHra. 

Syl.  S  (XI,  168).    State  eonatraetiOD  not  binding. 

Approved  in  Hoist  t.  Savannah  etc.  Co.,  131  Fed.  B44,  holding  toI4 
laaolntion  of  mnnicipal  eonncU  granting  railroad  company  right  to 
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laj  track  in  n  street  without  prior  notice  or  publication;  Jsmison  v. 
Wimbiah,  130  Fed.  3S2,  lentencs  bj  police  judge  of  seven  months' 
Mvere  Isbor  on  chain-gang,  ander  municipal  ordiuancet  for  minor  of- 
f«nM  Toid  under  fourteenth  amendment. 

SjL  3  (XI,  168).     Laundrj  ordinance  within  police  power. 

Approved  in  SUte  v.  Cantwell,  179  Uo.  270,  78  8.  W,  576,  upholding 
Statute  limiting  hours  of  employment  in  mines  to  eight  hours  a  day. 

Distinguished  in  In  re  Smith,  143  Cal.  373,  77  Pac.  182,  ordinance 
prohibiting  maintenance  «f  gas  plant  within  certain  district  void; 
Slate  V.  Brown,  37  Wash.  101,  107  Am  St.  Bep.  798,  79  Pac.  637,  68 
L.  B.  A.  88S,  holding  void  statute  requiring  examination  and  license 
from  dental  board  for  ' '  owning,  running  and  managing  a  dental  office '-' 

SyL  4  (21,  169).    Fourteenth  amendment  appliea  to  all  races. 

Approved  in  Block  t.  Sehwarts,  S7  Utah,  400,  76  Pac.  26,  holding 
void  act  of  IBOl,  making  void  sale  of  entire  stock  of  merehandiie  in  bulk, 
onles*  certain  conditions  complied  with;  diaBCUting  opinion  in  United 
fltatea  *.  Sing  Tuck,  1B4  U.  B.  179,  48  L.  925,  24  Sop.  Ct.  621,  majority 
refusing  to  grant  habeas  corpus  to  Chinaman,  alleging  eitieenship,  who 
is  refused   admission  to  United  8tatea. 

SyL  6   (^  170).    Ordinanc*  giving  arbitrary  power  invalid. 

Approved  in  Wright  ▼.  Hart,  182  N.  T.  358,  75  N.  E.  41S,  2  L.  B. 
A.  (N.  S.)  338,  MeRinsUr  v.  Sager,  163  Ind.  679,  680,  106  Am.  St. 
Bep.  268,  7S  N.  E.  857,  68  L.  B.  A.  273,  and  SeUers  v.  Hayes,  163  Ind. 
434,  436,  72  N.  E.  123,  124,  all  holding  sUtute  making  sale  of  stock 
of  meiehandise  otherwise  than  In  course  of  trade  void  as  against 
«reditors  aa  violating  fonrteenth  amendment;  Boyd  v.  Board  of 
Council,  117  Ey.  208,  111  Am.  St.  Bep.  244,  77  8.  W.  672,  holding 
ordinance  requiring  consent  of  municipal  common  council  for  erec- 
tion of  boilding  invalid;  Uanderilla  v.  Band,  111  La.  809,  3S  So. 
918,  'holding  penal  Uquor  ordinance  prohibiting  further  granting  of 
privil^e  within  c«rtain  distance  of  ehnrehes  or  schools  violates  (our- 
tMUth  amendment;  State  v.  Bamaeyer,  73  M.  B.  36,  G8  Atl.  9S0, 
holding  void  statute  prohibiting  nse  of  trading  stamps;  Sebnaier  r. 
Navarra  Hotel  etc  Co.,  182  N.  Y.  89,  108  Am.  St.  Bep.  7D0,  74  N.  E. 
382,  70  L.  B.  A,  722,  holding  statute  (or  licensing  of  plumbera  which 
requires  employers  or  all  members  of  plumbing  Arm  to  be  licensed,  in- 
valid; Hubbard  v.  Hubbard,  77  Vt.  80,  107  Am.  St.  Bep.  753,  58  AU. 
971,  67  Ik  B.  A.  969,  holding  statute  authorising  court  of  chancery 
on  petition  of  wife  to  empower  her  to  convey  land  by  her  separate 
deed  invalid;  Bute  v.  Seampini,  77  Vt.  114,  59  Atl.  208,  holding  void 
act  regulating  sale  of  liquors  excepting  from  its  provisions  man. 
nfaetnrera  of  cider  at  native  wines  not  to  be  drunk  on  premises.  See 
notes,  108  Am.  St.  Bep.  786,  78S;  104  An.  St.  Bep.  642. 
'  Distinguished  in  New  York  v.  Tan  de  Carr,  199  U.  B.  S&9,  S62,  60 
L,  809,  Sll,  26  8np.  Ct.  14^  holding  ordinaoM  raqniring  milk  dealers 
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to  obtain  pennit  from  board  of  health  did  not  violate  fourteenth 
ameDdment;  QTainger  v,  DoDgtoa  etc.  Qnb,  148  Fed.  520,  S2I,  SS7,  S30, 
631,  536,  overmliDg  Donglai  etc.  Club  t.  Qraiager,  146  Fed.  417,  423, 
and  holding"  atatate  creatiog  racing  eonnnisuoii  with  power  to  license 
and  rognlatc  horaeracing  valid;  Fitti  t.  Atlanta,  121  Ga.  573,  49  S.  E. 
796,  67  L.  B.  A.  803,  upholding  ordinance  prohibiting  pnbUo  meeting*  in 
Btreets  without  consent  of  municipal  authorities;  State  t.  Durein,  70 
Kan.  37,  38,  39,  80  Pae.  995,  996,  holding  valid  statute  giving  probata 
judge  diaeretionary  power  over  lubject  of  granting  and  refusing 
liquor  licenses;  Ex  parte  Bojee,  27  Nev.  339,  75  Fac.  S,  65  L.  B.  A.  47, 
upholding  statute  providing  eight-hour  daj  for  all  workmen  in  mines, 
■melters  snd  mills  for  reduction  of  ore;  State  v.  Briggs,  45  Or.  369, 
375,  .77  Pac,  750-752,  upholding  statute  authorizing  board  of  barber 
axaminers  to  prescribe  qnalifleationa  for  ?«rbers  and  grant  Ueensea 
thereunder;  Burke  v,  Collins,  18  B.  D.  194,  99  N.  W.  1113,  upholding 
statute  giving  board  of  county  commissioners  power  to  reject  liquor 
licenaa  bond  of  an;  person  known  to  tbem  to  be  onfit  to  eondoet 
liquor  business;  Harrigan  v.  OUebrist,  121  Wis.  220,  DD  N.  W.  B31, 
upholding  t  3052,  Bev.  St.  1898,  of  Wisconsin,  requiring  nndertakinga 
to  be  flled  on  appeal. 

Sjl.  7  <XI,  172).    Uneqaal  enforcement  of  law  invalid. 

Approved  in  Lochner  v.  New  York,  198  V.  B.  64,  66,  49  L.  M4,  MS, 
tS  Sup.  Ct.  539,  holding  void  statute  limitiBg  hours  of  emploTDient 
in  bakeries  to  Kxtj  hours  a  week,  and  ten  hours  a  day;  Dobbins  v. 
Los  Angeles,  195  U.  B.  £40,  241,  49  L.  177,  25  Sup.  Ct.  18,  holding  U- 
vslid  ordinance  restricting  limits  within  which  gasworks  may  b* 
ereeted;  Hume  v.  I<Bnrel  Hill  Cem.,  142  Fed.  564,  565,  holding  mnn- 
icipal  ordinance  prohibiting  borial  of  dead  in  city  and  county  of 
San  Francisco  void;  Eentu^j  v.  Powers,  139  Fed.  459,  461,  allowing 
removal  of  ease  to  federal  eoarts  on  ground  of  discrimination  against 
jnroTB  of  same  political  party  as  defendant  in  state  eourt;  Brows  v. 
Drquhart,  139  Fed.  84S,  granting  habeas  corpus  to  defendant*  who, 
upon  being  acquitted  in  state  coort  on  ground  of  insanity,  had  been 
committed  to  prison  by  eourt  as  a  dangerous  person,  nnder  statota, 
without  further  trial  on  that  question;  State  v.  Cndahy  Packing  Co., 
33  Mont.  186,  82  Pac.  835,  holding  statute  prohibiting  combinations 
for  fixing  prices  or  regulating  production  except  as  to  penoni  en- 
gaged in  horticulture  or  agriculture  void  under  fonjieenth  amend- 

Distinguished  in  Owensboro  Waterworks  Co.  v.  Owensboro,  200  IT. 
8.  45,  50  L.  364,  26  Snp.  Ct.  249,  upholding  act  of  manicipality  in 
diverting  taxes  collected  for  specific  object;  Ab  Sin  ▼.  Wittmao,  19S 
U.  S.  506,  607,  508,  49  L.  1145,  1148,  2S  Sop.  Ct.  758,  holding  convie- 
tion  of  Chinaman  under  ordinance  against  gambling  not  illegal  becauae 
the  ordinance  enforced  solely  against  Chinese,  where  it  is  not  shown 
that  the  evil  did  not  exist  solely  among  Chineee;  Georgia  K.  B.' 
•te.  Co.  ▼.  Wright,  125  Oa.  W3,  54  S.  E.  S8,  holding  eostoa  of  tax* 
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p47<n  to  ttbjm  Qieir  proper^  at  IsH  tiuui  its  value  will  not  amosnt 
to  denial  of  equal  protection  of  law  u  to  person  required  to  pay  tax 
on  full  ttlue;  Kerwy  v.  Terre  Haute,  181  Ind.  478,  68  N.  E.  1030, 
upholding  ordinance  impoiing  tax  on  vehicles  excepting  atreet-eara, 
utomobilea  and  vehicles  of  noDresidenta. 

118  U.  8.  37S-385, 30  L.  228,  UNITSD  STATES  t.  EAQAUA. 

Sjrl.  0  (ZI,  173).    Indian  tribes  not  nations. 

Approved  in  Gaj  t.  Thomas,  S  OU.  12,  46  Pac.  682,  upholding  tai 
imposed  by  Oklahoma  Territorj  upon  eattle  belonging  to  white  peisons, 
■nd  kept  grasing  on  Indian  reservation  under  levea  from  Indians. 

Sfl.  8  (£E,  174).    Federal  act  of  1885  valid. 

Approved  in  United  States  v.  Cardish,  145  Fed.  246,  afirming  143 
Fed.  641,  642,  and  holding  f  2143,  Bev.  St.,  in  so  far  as  it  distingnishes 
bstween  white  peraoDs  and  Indians  in  committing  crimes  on  Indian 
reservation  in  state  repealed  hj  act  of  1S6S;  In  re  Now-ge-zbnck,  69 
Kan.  415,  76  Pae.  878,  holding  act  Februiirj  8,  1387,  for  aUotment  of 
land  of  reservation  to  Indians,  confers  jurisdiction  on  state  courts 
to  punish  allottees  tor  crimes  within  limits  of  reservation;  State  v. 
Howard,  33  Wash.  236,  258,  74  Pac.  384,  38S,  holding  act  of  March 
3,  188S,  e.  341,  does  not  deprive  state  court  of  jurisdiction  over  crimes 
committed  on  reservation  bj  Indians  not  in  tribal  relation. 

S7L  9  (XI,  174}.    Indians  are  wards  of  nation. 

Approved  in  In  re  Lincoln,  12S  Fed.  248,  holding  state  court  without 
jurisdiction  to  punish  Indian  for  having  deer  meat  in  his  possession  on 
[ndian  reservation  in  California,  contrary  to  state  statute;  United 
States  V.  Berrigan,  S  Alaska,  450,  sustaining  suit  in  name  of  United 
States  fer  benefit  of  Indians  to  prevent  persons  from  trespassing  on 
land  occupied  by  them;  Herd  v.  United  States,  13  Okl.  016,  75  Pae.  292, 
und  Qoodson  v.  United  States,  7  Okl.  130,  54  Pae.  427,  both  holding 
act  of  March  3,  ISSS,  did  not  deprive  district  court  of  territory  of 
Oklahoma  sitting  as  United  States  court  of  jurisdiction  over  crimes 
of  persons  other  than  Indians,  within  reservation;  Ijabadie  v.  United 
States,  6  Okl.  415,  51  Pae,  671,  holding  act  of  Congress  of  June  4, 
1888,  prohibiting  cutting  of  timber  on  Indian  reservstion,  effective 
against  Indiana  occupying  reservation  in  tribal  relations;  Eollister 
V.  United  States,  145  Fed.  777,  upholding  act  conferring  jurisdiction 
on  federal  courts  for  district  of  South  Dakota  to  try  eases  of  larceny 
committed  on  Indian  reservations  in  that  state;  United  States  v. 
Thurston,  143  Fed.  289,  enjoining  collection  of  state  taxes  on  proceeds 
of  sales  of  Indian  lands  under  act  May  27,  1902,  which  had  been 
deposited  In  bank  to  credit  of  Indiana  in  accordance  therewith; 
UcBride  v.  Farrlngton,  131  Fad.  801,  upholding  leases  of  mineral  landj 
on  Indian  reservation  under  authority  of  tribal  Iawb,  thera  being  no 
•OBtiBveniBg  Acts  «f  Congresaw 
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lis  U.  8.  365-389,  30  L.  165,  FBANCIS  t.  FUNN. 

Syl.   1   (XI,  17fl).     Conspiracy  not  enjoined. 

Approved  in  Hontgomery,  Ward  t  Co.  t.  South  Dakota  et«.  Amil, 
150  fed.  418,  refusing  to  eiuoiD  assoeiBtion  of  retail  dealers  from 
carrying  ont  agreement  not  to  purchase  from  jobbers  who  sold  to 
catalogue  or  mail  order  hoasei;  Empire  Transportation  Co.  v.  JohosoB, 
76  Conn.  83,  S5  Atl.  580,  refusing  to  enjoio  defendant  from  replevying 
coal  bargea  of  plaintiff. 


SyL  1   (XI,  176).     Corporations  persons  within  fonrteenth  antend- 

Approved  in  Douglas  ete.  Club  v.  Oraioger,  146  Fed.  417,  opbolding 
state  statute  creating  commission  for  regulation  and  licensing  of  rac- 
ing corporations;  Huber  t.  Martin,  127  Wis.  434,  105  N.  W.  1038, 
holding  reorganization  of  motnal  insurance  company  under  State  atat- 
Dte  violated  fonrteenth  amendment;  dissenting  opinion  in  Hale  v. 
Henbel,  201  U.  8.  84,  50  L.  669,  26  Sup.  Ct.  370,  majority  holding  fourth 
amendment  of  United  States  constitntion  will  not  justify  officer  of 
corporation  in  refusing  to  produce  its  books  in  answer  to  subpoena  daces 
tecum  at  grand  jury  investigation. 

Syl.  e  (XI,  177).    Federal  eonrts— Validity  of  state  law. 

Approved  in  dissenting  opinion  in  Klngsley  v.  Merrill,  ISS  Wis.  205, 
00  N.  W.  1050,  67  L.  B.  A.  200,  majority  holding  statute  making 
debts  due  from  solvent  debtors  taxable  to  creditor  does  not  violate 
fourteenth  amendment. 

Syl.  4  (XI,  178).     Assessment  partly  unauthoriKed  totally  void. 

Approved  in  Fargo  ▼.  Hart,  103  U.  8.  803,  48  L.  767,  24  Sup.  Ct, 
498,  holding  asscMment  against  exprcM  company  which  took  int» 
account  personal  property  of  the  company,  outside  state,  ia  Using  as- 
sessment on  milesge  basis,  wholly  void. 

118  U.  8.  425-454,  30  L.  178,  NOETON  v.  SHELBY  COUNTT. 

Syl.  3  (XI,  17B).    No  de  facto  officer  without  offiee. 

Approved  in  Crowley  v.  Southern  By.  Co.,  139  Fed.  853,  where  state 
law  creating  county  court  held  nneonstitutional,  suit  filed  therein  and 
removed  to  federal  court  dismissed;  People  v.  Horan,  34  Colo.  332,  86 
Pac.  261,  where  election  commission  had  oi^nlnsd  and  acted  under 
unconstitutional  law,  its  certificate  of  the  election  of  person  to  office 
of  coroner  not  evidence  of  that  faet  in  election  contest;  Clark  v.  American 
eto.  Coal  Co.,  165  Ind.  216,  73  N.  E.  10S4,  affirming  35  Ind.  App.  71,  7B 
N.  £.  729,  and  liolding  corporation  created  by  special  aet  for  term 
which  had  expired,  and  which  had  attempted  to  continue  its  existence 
under  an  unconstitutional  act  not  a  de  facto  corporation;  Uatter  of 
O'Berry,  170  N,  Y.  £87,  78  N.  B.  109,  whara  tax  paid  andci  void  law. 
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person  to  wbom  it  U  refunded  tia«  right  to  interest;  Cit^  of  Guthrie 
T,  Territory,  1  Okl.  1B3,  31  Pae.  192,  11  h.  E.  A.  418,  provisional 
municipal  organizations  in  Oklahoma,  before  act  of  Congress  of  Maj 
S,  1800,  providing  territorial  governinent,  had  no  legal  existence  and 
their  contracts  void;  Payne  v.  Staunton,  55  W.  Ta.  207,  46  8.  E.  929, 
maoidamna  will  not  He  to  compel  clerk  of  conntj  court  to  allow  in- 
spection of  books  and  papers  in  his  cnatody  under  nnconstitutioual 
law;  dissecting  opinion  in  Prewitt  v.  Becnrity  etc.  Ins.  Co.,  119  Ky. 
347,  84  8.  W.  531,  majority  holding  state  statute  providing  that  if 
foreign  insurance  company  shall  remove  a  suit  from  state  to  federal 
courts  without  consent  of  other  parties,  its  right  to  do  business  in 
state  shall  be  revoked,  does  not  violate  federal  constitntion ;  dis- 
senting opinion  in  People  v.  Ebelt,  180  N.  T.  478,  73  N.  B.  237,  majority 
haldiag  a  jury  drawn  and  returned  under  unconstitutional  statute  a 
de  facto  jury. 

Bistinguished  in  South  Omaha  v.  O'Bourke,  70  Neb.  482,  97  N.  W. 
609,  a  precinct  for  taxing  purposes  actually  formed  and  organized,  de 
facto,  though  meeting  of  county  cominiBaionerB  at  which  it  was 
formed  not  legally  held;  Muse  v.  Lexington,  110  Tenn.  667,  76  S.  W. 
484,  upholding  bonda  iBSued  by  town  under  authoritj  of  legislature, 
though  the  town  had  not  been  legally  incorporated. 

SyL  5  (XI,  180).    TTnconstitntional  law  absolute  nullity. 

Approved  In  Campbell  v.  Bryant,  104  Ta.  516,  52  8.  E.  640,  enjoining 
eollection  of  tax  by  officers  of  town,  the  act  under  which  it  was  in- 
corporated  being   invalid. 

Syl.  6  (XI,  ISl),     Official  acts  unaffected  by  Ulegal  appointment. 

Approved  In  Ex  parte  State,  142  Ala.  89,  110  Am.  St.  Bep.  21,  38 
Bo.  835,  person  commissioned  by  governor  as  and  exercising  dnties  of 
circuit  judge  under  uncozutitutional  act,  but  at  time  and  place  where 
such  court  could  legally  be  held,  was  de  facto  judge;  Walker  v.  State/ 
142  Ala.  10,  39  So.  242,  person  acting  aa  judge  of  state  circuit  court, 
though  appointed  under  unconstitutioual  act,  a  de  facto  judge;  Powers 
V.  State,  83  Uiaa.  703,  30  So.  8,  special  judge  appointed  for  trial  of 
case  de  facto  officer  though  he  had  not  taken  oath  of  office;  Oreene 
V.  Bienzl,  87  Miss.  466,  40  Bo.  18,  acts  of  de  facto  mayor  and  board 
of  aldermen  in  iisuing  municipal  bonds  valid. 

Syl.  7,  (XI,  182).     De  facto  officer  deSned. 

Approved  in  Monahan  v.  Lynch,  2  Alaska,  133,  uphol^ng  appointment 
of  pouudmaiter  by  town  council,  though  members  of  it  not  legally 
elected;  Haskell  v.  Dutton,  60  Neb.  275,  91  N.  W.  395,  depaty  county 
clerk,  whose  appointment  not  in  writing  and  who  had  not  complied  with 
law  relative  to  official  bond  and  oath  a  de  facto  officer;  Uorford  v.  Ter- 
ritory, 10  Okl.  745,  68  Pae.  960,  64  L.  B.  A.  S13,  defendant  guilty  of 
perjury  ''>''  f>iM  testimony  given  in  prior  suit  before  judge  who  did  not 
possess  the  legal  qualifications  for  office;  Purdin  v.  Washington  etc.  Asni., 
41  Waah.  397,  S3  Pae.  724,  in  suit  to  recover  land  aold  for  taxes  levied 
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s  taken  to  otguiimt  tlw  dia- 

Sjl.  S  (XI,  1S2).  Batiflution  of  iimlid  muiiieipal  boadi 
Approved  in  Farmen'  etc  Co.  t.  Sioox  F»lla,  131  Fed.  912,  mft«r 
adoption  ot  eonatitntioiial  amendment  raqniiing  majoritT'  Tote  of  eleetan 
preseot  and  voting  to  authoriie  municipal  indebtedneaa,  bonds  eonld  not 
be  inned  on  vote  taken  before  the  amendment  under  law  providing 
tnajoritr  of  electors  shonld  be  dstermined  bj  vote  eaat  for  major  at 
laat  preceding  election;  Oreen  Co.  v.  Bhortell,  110  Kj.  134,  76  S.  W. 
257,  fact  tbat  conntj  paid  interest  on  bonds  does  not  estop  it  tioat  show- 
ing their .  invaliditj. 

118  V.  8.  4S5-467,  30  L.  287,  MOBOAN  ETC.  CO.  t.  LOUISIANA. 

S7L  8  (XI,  183).    Quarantine  laws  not  tonnage  taxes. 

Approved  in  Chicago  ete.  B7.  Co.  v.  XHioois,  200  V.  8.  5S5,  50  !•.  609, 
26  8up.  Ct.  341,  constitutional  rights  of  railroad  eompanj  not  invaded 
hf  requiring  It  to  remove  and  rebuild  bridge  and  cnlvert  made  neeeaaaiy 
by  the  widening  and  deepening  of  channel  hf  drainage  eommiaaioK 
acting  under  st^te  law;  Louisville  v.  Wehmhoff,  IIS  E7.  830,  76  8.  W. 
881,  statute  against  gambling  which  prohibited  telegraph  eompaoj  from 
furnishing  poolrooms  with  communications  concerning  horseiaces  proper 
exercise  of  police  power;  CommoDwealth  v.  Strauss,  191  Hasa.  SS5,  78 
N.  £.  139,  apbolding  statute  prohibiting  seller  of  goods  from  imposing 
condition  that  bu^er  shall  not  sell  or  deal  in  goods  of  other  persona; 
8t.  Louis  V.  Qrafeman  Dairy  Co.,  190  Ho.  504,  89  8.  W.  620,  ordinane* 
requiring  vendors  of  milk  to  registei  and  pay  registration  fee  of  on* 
dollar  does  not  impose  tax,  but  merely  ao  Inspection  fee. 

118  TJ.  S.  468-606,  30  L.  134,  THE  CITY  OF  NOBWICH. 

SjL  2  <ZI,  185).  limited  liabili^^— Appraisement  hj  district  eonrt. 
'  Approved  In  The  Twilight,  138  Fed.  1006,  where  dispute  as  to  vain*, 
amount  of  stipulation  for  release  of  libeled  veesel  will  be  fixed  at  high- 
est amount  subject  to  right  of  claimant  to  prove  value  to  which  libelant'* 
recovery  limited. 

87L  5  (XI,  186).    Umited  liability  not  Isereased  by  aalvags. 

Approved  in  The  Pine  Forest,  129  Fed.  705,  04  C.  C.  A.  288,  wher* 
owners  of  tug  at  fault  also  owned  vessels  which  brought  Injured  barge 
to  port,  having  performed  the  service  before  beginning  limited  liabili^ 
proceedings,  no  compensation  for  salvage  service  could  b«  claimed. 

Syl.  7  (XI,  186).    Limited  liability— Insumnco  not  indnded. 

Approved  in  In  re  Knickerbocker  S.  B.  Co.,  136  Fed.  959,  la  fn- 
eeeding  to  limit  liability,  interrogatories  annexed  to  answer  directed 
to  discovery  of  assets  of  petitioner  inadmissibla. 

Distinguished  in  The  Conveyor,  147  Fed.  591,  lieu  for  sea  men '■  wage* 
«BforceabU  against  Insuranea  monej. 
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Sjl.  9  (XI,  186).    Limited  U&bili^^^ — Surrender  to  nsderwritera. 
Approved  In  Tbe  M&uch  Chunk,  139  Fed.  753,  where  in  collision  botb 
Teeaeli  at  fault,  claim  of  owner  on  behaU  of  inBurai     ■nboidinate  to 
•  elaima  of  third  peraoiu, 

118  V.  8.  507-520,  30  L.  153,  THE  SCOTLAND. 

ajrl,  4   (XI,  187).     Limited  liabililj — Interest  dlBcretionuy, 
Approved  in  Ia  Conner  etc  Co,  v.  Widmer,  136  Fed.  178,  69  C.  C.  A. 

1B3,  Allowing  interest  on  damages  caused  by  delaj  in  transportation  of 

horse*;   Bethell  v.  HeUor,   13S   Fed.  445,  refusing  to  allow  interest  on 

claim  for  damage  to  cargo. 

Distinguished  in  Burrows  v.  Lawnsdale,  133  Fed.  251,  66  C.  C.  A.  050, 

interest  should  not  be  allowed  on  damages  awarded   in  adminltf  for 

personal  injnrj. 

118  U.  S.  520-341,  80  L.  166,  THE  GREAT  WESTEKN. 

8;L  8  (XI,  186).    Uethoda  of  elaiming  limited  liability. 

Approved  in  The  Lotta,  ISO  Fed.  222,  limited  liability  set  does  not 
prevent  action  against  vessel  for  wrongful  death  in  state  court,  tbe 
limitation  being  admissible  as  defense  tbere. 

118  V.  8.  645-557,  30  L.  257,  TICKSBUEG  ETC  R.  S.  t.  PUTNAM. 

8jl.  2  (XI,  18S).    Evidence — Bupeilntendent's  reports  admissible. 

Approved  in  Cleveland  etc.  Bjr.  Co.  t.  Potts,  S3  Ind.  App.  S77,  71  N. 
E.  690,  not  error,  in  action  against  carrier  for  failure  to  deliver  goods, 
to  require  defendant  to  produce  papers  showing  its  handling  of  ahipment. 

87I.  8  (XI,  188).    Judge's  comment  on  facts  to  jury. 

Approved  in  Pittsburgh  Bj.  Co.  v.  Bloomer,  146  Fed.  721,  expressing 
opinion  upon  the  evidence  by  trial  judge  in  charging  jury  not  error; 
Parnlo  v.  Philadelphia  etc.  By.  Co.,  145  Fed.  677,  in  action  for  personal 
injury  not  error  to  refuse  instruction  which  had  been  given  in  substance. 

Syl.  i  (XI,  189).    Personal  injury— What  damages  include. 

Approved  in  American  China  De*.  Co.  r.  Bojd,  148  Fed.  271,  allowing 
prospective  damages  in  action  tor  breach  of  eontraet  in  discharging 
plaintifC  before  his  term  of  employment  ended;  8onthem  Cotton  OU  Co. 
V.  Skipper,  12S  Ga.  372,  54  8.  E.  113,  plaintiff  permanently  injnrea 
entitled  to  prospective  earnings;  dissenting  opinion  in  Davenport  v. 
Southern  By.  Co.,  136  Fed.  967,  68  C.  C.  A.  444,  majority  remanding 
to  state  court  action  for  personal  injury  against  railroad  company  and 
employeea  on  ground  of  joint  tort,  though  measure  of  damages  not  same 
against  employer  as  employees. 

Distinguished  in  Eiehom  T.  New  Orleans  ete.  Co.,  114  Ia.  720,  88  80. 
SE9,  in  aettoB  ander  statata  for  wrengfnl  deatli,  prospectiTa  eanungs 
Bot  allowed. 
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SyL  5  (XI,  18B).    Eridence— Life  and  annuitr  tablet. 

Approved  in  BeTiiolda  t.  Narragaiuett  Elee.  L.  Co.,  26  B.  L  461, 
59  AtL  394,  reaiBrming  rule;  Scott  v.  Astoria  B.  B.  Co.,  43  Oi.  42, 
99  Am.  St.  B«p.  710,  72  Pae.  599,  62  L.  B.  A.  S43,  in  aetion  for  peraotial 
iojorj  eanwd  by  railioad  landslide,  scientific  witnesa  could  teatifj  fta 
expert  regarding  propsr  slope  for  cuti  aad  name  scientific  writera  who 
supported  hie  opinion;  H^land  t.  Southern  Bell  Tel.  Co.,  70  8.  C.  325, 

49  S.  E.  S81,  admitting  mortality  table  in  action  for  injuriea  to  living 
peiaon  where  there  ia  evidence  that  injuries  are  permanent. 

118  V.  B.  557-596,  BO  L.  244,  WABASH  ETC.  BY.  CO.  ».  rLLINOra 

SyL  6  (XI,  191).    State  law  bnrdening  interatate  commerce  void. 

Approved  in  People  v.  Miller,  178  N.  Y.  198,  204,  70  N.  E.  473,  475. 
franctiise  tax  en  carrier  engaged  entirely  in  interstate  commerce  voitt. 

^L  7  (XI,  191).    Interstate  commerce  defined. 

Approved  In  Northern  Secarities  Co.  v.  United  States,  193  tJ.  8.  378, 
48  L.  717,  24  8np.  Ct  436,  upholding  anti-tnurt  act  of  July  2,  1890, 
though  held  to  include  combination  of  stockholdera  of  two  competisg 
ir^ilroada  to  form  holding  corporation  to  control  each  nMd;  Davia  t. 
Cleveland  etc  Bj.  Co.,  148  Fed.  410,  care  of  railroad  company  while 
being  carried  over  roads  of  other  eompaniee  in  other  states  for  eontinnooa 
carriage  of  freight  not  subject  to  attachment  under  state  law;  Qloba 
Elevator  Co.  v.  Andrew,  144  Fed.  879,  holding  void  statute  of  WiseonoB 
providing  for  inspection  and  grading  of  grain  stored  or  shipped  at 
certain  point. 

Distinguished  in  Howard  t.  nUnois  C.  B.  Co.,  148  Fed.  999,  1000, 
holding  act  of  Congreaa  of  June  11,  1906,  ntaking  common  carrier  liaUa 
to  employee  for  injuries  caused  by  negHgenee  of  iti  agenta  or  employaca, 
invalid  aa  not  within  commerce  clause. 

Byt  8  (XI,  192).    State  regulation  on  interstate  eommerce. 

Approved  in  Hart  ▼.  State,  100  Ud.  608,  612,  60  Aa  461,  468,  boM- 
ing  state  atatote  reqniring  earriera  to  provide  separate  eoaehca  for  whita 
and  colored  paaeengeia  invalid. 

118  V.  8.  696-608,  30  U  299,  LITTLE  t.  OILEa 
'  8jl.  1  (XI,  194).    Joint  tort  action  not  removable. 
Approved  in  Alabama  etc  By.  Co.  v.  Thompson,  200  tT.  8.  810,  ZIC, 

50  L.  446,  447,  26  Bup.  Ct.  161,  and  Knuth  v.  Butte  Elec  By.  Co.,  14S 
Fed.  75,  both  holding  in  joint  action  for  personal  injoiy  against  nilwaj 
company  and  employee  no  separable  controversy  for  purpose  of  removal ; 
Ci^  of  Cleveland  v.  Qevelacd  tte.  Rf.  Co.,  147  Fed.  176,  where  plaintiff 
in  ejectment  joined  lessee  in  poeseesion,  and  lessor  aa  defendants,  neither 
controversy  is  separable;  Elkina  v.  Howell,  140  Fed.  159,  in  suit  for 
specific  performanca  of  eontiact  for  sale  of  knd  against  vendor  and 
his  anbaequent  grantees,  controversy  vrith  latter  aepnrable;  Lathrop  et& 
Co.  V.  Fitlabarg  eta.  S.  Co.,  133  Fed.  620,  suit  against  eonstmetion  •am- 
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pany  and  railroad  on  eontraet  made  with  former,  eompUint  Kllcging 
it  aeted  aa  agent  for  latter  doei  not  contain  separable  uintraverBj. 

DifittDguiahed  ia  Maaafactnren'  Com.  Co.  v.  Brown  Alaska  Co.,  148 
Fed.  310,  wher*  in  Buit  on  note  maker  and  several  Indorsers  joined  under 
state  st&tnte,  eontroyen^  nith  each  separable;  Lucas  t.  Milliken,  139 
Fed.  82S,  in  suit  for  specifle  performance  of  contract  for  Bale  of  stock 
in  corporation,  fact  that  the  corporation,  a  citizen  of  same  state  aa 
complainant,  was  joined  as  defendant  does  not  prevent  removal;  Cella 
T.  Brown,  136  Fed.  443,  in  suit  for  specifle  performsnee  of  agreement 
for  transfer  of  corporate  stocks  and  bonds,  defendant  bank,  which 
merely  acted  as  agent  of  parties  in  transaction,  not  neeeasary  party; 
Boatmen's  Bank  v.  Fritzlen,  13S  Fed.  661,  662,  68  C.  Q.  A.  288,  suit 
to  avoid  prior  mortgage  for  fraud  and  to  foreelose  second  mortgage 
involved  separable  controversies,  and  fint  mortgagee  entitled  to  removal. 

8yL  2  (ZI,  194).    No  jurisdictioii  where  eollunve  joinder. 

Approved  in  Stoigleder  v.  McQnesten,  198  U.  S.  142,  49  L.  987,  26  Snp. 
Ct.  616,  where  suit  dismissed  on  motion,  evidence  showing  diversity  of 
citizenship  not  to  exist;  Ereider  v.  Cole,  149  Fed.  S56,  dismissing  bill 
tiled  for  appointment  of  receiver  of  corporation  where  bonds  and  stock 
bad  been  assigned  to  citizen  of  another  state  to  give  federal  jorisdiction. 


Syl.  1  (XI,  19S).    Amount  final  judgment  determine*  jnrisdictioa. 

Approved  In  Oliver  v.  Love,  104  Mo.  App.  84,  78  8.  W.  338,  in  action 
on  note,  defendant,  having  filed  counterclaim  and  had  Tcrdiet  thereon, 
was  entitled  to  interest  from  verdict  to  rendition  of  final  judgment, 

118  V.  8.  610  626,  30  L.  274,  tx  PASTE  PHENIX  INa  CO. 

Byl.  1  (XI,  195).    Limited  liabUity— Damage  cansed  aahore. 

Approved  in  The  Ban  Bafael,  134  Fed.  7SE,  allowing  limited  liability 
where  libelant  was  injured  while  on  ferryboat  owned  and  operated  bf 
railroad  company  in  connection  with  its  line. 

SyL  8  (XI,  106).    Prohibition  whero  no  jurisdictioa. 

See  111  Am.  St.  Bep.  934,  944,  note. 

Syl.  8  (XI,  196).    Damage  ashore— No  adnuralty  jurisdictloB. 

Distinguished  in  United  States  v.  Evans,  195  U.  8.  364,  368,  49  L.  230, 
2S8,  25  Snp.  Ct.  46,  holding  admiralty  court  had  jurisdiction  of  action 
against  vessel  for  destruction  of  beacon  st&nding  in  fifteen  or  twen^ 
feet  of  water  built  on  piles. 

118  U.  8.  856-663,  30  L.  266,  WHITNEY  v.  BXJTLEB. 

Syl  2  (XI,  198).    Stockholder's  liability  ends  with  transfer. 

Approved  in  Hunt  v.  Seeger,  91  Minn.  267,  96  N.  W.  92,  bank  stock- 
holder not  liable  where  he  had  assigned  jtock  and  requested  bulk  officer 
to  make  transfer  on  book^  which  latter  n^leeted  to  do. 
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DiitiDguiibed  in  HeDoB«ld  f.  Dewej,  20E  U.  B.  620,  SO  L.  1133,  2S 
Sap.  Ct.  731,  affimiiiig  lU  Fed.  633,  534,  67  C.  C.  A.  408,  holding  rtoek- 
bolder  limbla  when  ha  hAd  not  dona  arerjthiiig  Bseemiy  to  «ffeet 
tmufer. 

118  XJ.  8.  003-682,  SO  L.  28S,  HABKNE8S  t.  BUfiSBLIi. 

SfL  1  (XI,  100).    ConditioDAl  Mle--Right  of  letaking. 

Approved  in  Freed  Furniture  etc.  Co.  t.  Sorenun,  28  Utah,  428,  430, 
431,  432,  433,  107  Am.  Bt  Bep.  737,  738,  740,  79  Pm.  566,  567,  568, 
>nd  Studebakei  Broi.  Co.  v.  Hau,  13  W70.  367,  110  Am.  St.  Bep.  1001, 
80  Pae.  1S3,  both  holding  Bgreement  of  Mia  wherebj  title  to  remun 
in  vendor  oatil  psj>meBt,  with  right  to  retake  and  aell  on  default,  with 
obligatfoB  for  ^iee  abMlnt*,  is  conditional  sale  and  not  mortgage. 

8jl.  B  (ZI,  IW).    Porebaaer  of  eonJitional  vendee  gets  title. 

Approved  in  la  re  Bwrounen'a  Eatate,  ISO  Fed.  705,  goods  deliverMl 
to  puKhaaer  for  pnrpoae  of  eale  in  iwobI  couim  ef  hii  busineaa  pan  to 
traatee  in  bankraptej;  State  v.  Fidelity  etc  Co.,  35  Tex.  (^v.  220,  SO 
8.  W.  547,  municipal  bonds  and  ■eeuiities  acquired  iitua  for  purpoaes  of 
taxation  in  state  other  than  that  of  owner's  domicile. 

87L  4  (ZI,  ISO).    Conditional  sale  valid  against  creditors.' 

Approvvd  in  Southern  Pine  Co.  v.  Savannah  Trurt  Co.,  141  Fed.  807, 
where  goods  sold  to  be  paid  for  oa  deliverj  ware  delivered  to  president 
of  bujiog  company  merely  to  be  ebeeked  up  before  pajment,  and  were 
used  and  not  paid  for,  no  title  pamed;  Tilford  t.  Atlantic  Uatch  Co., 
134  Fed.  027,  bolter  delivered  to  match  eompanj  on  conditional  sale 
not  subject  to  lien  of  p^or  mortgage  b^  company  of  all  its  propertj 
then  bwned  and  thereafter  to  be  acquired;  Eester  v.  Beholdt,  11  Idaho, 
660,  S5  Pae.  976,  allowing  conditional  vendor  to  recover  property  levied 
«a  as  proper^  of  vendee ;  Mark  Heani  Transf .  Co.  v.  Mackinzie,  9  Idaho, 
ITS,  73  Pae.  137,  and  Barton  v.  aroseclose,  11  Idaho,  230,  81  Pae.  624, 
both  holding  eonditional  vendor  could  not  attach  property  of  vendee  for 
purchase  price;  Bunda7  v,  Columbus  Machine  Co.,  143  Hioh.  13,  106  N. 
W.  39S,  in  action  for  breach  of  warrantj,  that  title  had  not  passed, 
goods  having  been  delivered  under  conditional  sale ;  Central  Loan  etc.  Co. 
V.  CampbeU  etc  Co.,  S  OkL  412,  49  Pae.  S3,  attachment  of  property  i> 
hands  of  vendor  nnder  eonditional  Mie  as  proper^  of  vendee  invalid. 
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119  V.  8.  1-44,  30  L.  306,  CHOCTAW  NATION  ».  UNITED  STATES. 

SjL  3  (XI,  202).    Indiiui  treaties  liber&llf  conatTaed. 

AppiDTGd  in  United  SUtea  t.  Winans,  198  U.  8.  381,  40  L.  1092, 
£5  Sup.  Ct.  662,  fighing  righta  secured  to  Yakima  Indiana  by  treat;  of 
1859  mrrive  private  acquisition  of  shore  lands  by  state  or  federal  grants; 
In  re  Heff,  107  U.  S.  498,  490,  49  L.  852,  8S3,  25  Sup.  Ct.  606,  20  Stat. 
SOS,  e.  109,  penalieing  sale  of  liquor  to  Indian  within  state  to  whom 
allotment  made  does  not  apply  to  sale  to  Indian  to  whom  allotment 
made  under  24  Stat.  3SB,  e.  119,  giving  allottees  privileges  of  citizenship ; 
Winters  v.  United  Statea,  143  Fed.  746,  treatj  of  May  1,  1888,  with 
Indians  of  Ft.  Belknap  regsrvatian,  reserved  for  use  of  Ind'nns  portion 
of  Milk  river  waters  for  irrigation  purposes. 

119  U.  8.  47-58,  30  L.  808,  WHITE  v.  DUNBAB. 

Sjl.  1  (XI,  203).    Patent  reissue. 

Approved  in  Milloy  Elec.  Co.  v.  Thompson  etc.  Elec.  Co.,  148  Fed. 
846,  847,  Van  Depoeli  reissne  No.  11,872,  for  travslicg  contract  for 
electric  railways  is  void  for  delay  In  applieationj  Cleveland  Foundry 
Co.  V.  Detroit  etc  Stove  Co.,  131  Fed.  749,  holding  void  Jeavous  patent 
No.  475,401,  for  oU-bumer. 

SyL  2    (XI,  SOS).     Patents— Claim  as  disclaimer  of  omissions. 

Approved  in  Victor  Talking  Mach.  Co.  v.  American  Graphophone  Co., 
145  Fed.  101,  Berliner  patent  No.  548,623,  for  duplicate  sound  records, 
limited  and  not  infringed;  Koemer  v.  Deuther,  143  Fed.  545,  upholding 
£oemer  patent  No.  392,735,  for  printers'  drying  rack;  Cincinnati  By. 
Supply  Co.  V.  American  Hoist  etc.  Co.,  143  Fed.  325,  limiting  Crosby 
patent  No.  388,840,  for  wire  rope  clamp;  Jewell  Filter  Co.  v.  Jackson, 
140  Fed.  344,  eonstming  JeweU  patent  No.  509,126,  claim  S,  for  im- 
provements in  Altera;  Marlin  Firearms  Co.  v.  Diunan,  139  Fed.  659, 
Hepbnm  patent  No.  584,177,  for  magaiine  gun,  valid  and  infringed; 
Cleveland  Foundry  Co.  v.  Detroit  Vapor  Stove  Co.,  131  f^d.  744, 
holding  void  Jeavous  patent  No.  475,401,  for  oil-bnrner;  Lanyon  Zinc 
Co.  V.  Brown,  120  Fed.  015,  M  C.  C.  A.  344,  limiting  Brown  patent  No. 
471,264,  for  ore-roasting  furnace,  and  holding  it  not  infringed  by 
furnace  of  Caffeau  patent  No.  691,112. 

118  U.  8.  65-73,  30  L.  330,  BUETZ  t.  NOBTHEBN  PAC.  ET. 

ByL  3   (XI,  SOS).     Approval  of  Indian  treaty. 

Dbtinguished  in  United  States  v.  Choctaw  etc.  B.  B.  Co.,  3  OU.  498, 
602,  41  Fac  760,  761,  approval  of  Secretary  of  Interior  not  a 
[1349] 
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to  right  of  railroad  to  eonstmet  and  Iocat«  line  under  act  of  Coopreaa, 
FebniBiy  18,  18S8. 

Bjl  6  (XI,  SOS).    Bailrond  gnnt— Deflnita  location. 

Approred  in  Eneeland  t.  Sartor,  40  Waah.  367,  82  Pne.  Oil.  I  L. 
B.  A.  <N.  8.)  749,  wli«re  tide  Unda  vitbin  ptaea  Umila  of  Northern 
Paeiflo  grant  ■urvejed  and  defined,  an4  isilioad  parformed  eonditioiia 
prior  to  aduiMion  of  state,  railroad  antitled  to  land  though  patent  not 
iaiued  till  after  constitution  adopted. 

87L  10  (ZI,  206).    Bailroad  giant — PreUminaiy  designation. 
Approved  in   Northern  Lumber  Co.  v.   0'Bri«D,   139   Fed.   022,  eon- 
slniing  Northern  Pacifle  grant  of  ISM. 

119  V.  8.  96-99,  30  h.  362,  PALMEB  v.  HUSSET. 

Byl,  2  (XI,  208).    Bankruptcy— Fiduciary  debta. 

Approved  in  Barrett  v.  Prince,  143  Fed.  304,  releasing  on  tebeu 
corpus  bankrupt  held  on  eaptas  In  action  to  recover  value  of  property 
embeuled  while  acting  as  stockbroker;  II  re  Hvper,  133  Fed.  974, 
oBcera  of  private  corporations  are  included  within  Bankr.  Aet  1S98,  { 
17,  el.  4,  excepting  release  of  debta  oreeted  by  embenlement;  Baeve« 
V.  UeCracken,  69  N.  J.  Eq.  206,  60  AtL  333,  debt  arising  ont  of  Implied 
understanding  on  conveyance  of  realty  not  excepted  from  bankruptcy 
discharge. 

(XI,  208.)  MiscellaneoQi.  ated  in  Cavanaugli  t.  Rnley,  94  Mioo. 
E09,  IIO  Am.  St.  Bep.  386,  103  N,  W.  713,  bankrupt  against  whom 
judgment  rendered  after  bis  adjudication  and  before  discharge,  ia  aa- 
titted  to  perpetual  stay  af  eoecuiion. 

119  U.  8.  99-109,  30  L.  299,  TICE8BUBQ  ETC.  BT.  T.  O'BRIEN. 

87L  2  (XI,  209).    Uemoranda  aa  evidence. 

Approved  in  Inman  v,  Dudley  etc.  Lumbar  Co.,  146  Fed.  4Sfl,  letter 
from  agent  to  principal  reporting  interview  between  agent  and  third 
party  is  Inadmiuible. 

8yl.  3  (XI,  209).    Unsworn  itatemeata  prepared  prior  to  trIaL 

Approved  In  Fallon  t.  Ba^d  City,  17  8.  D.  S78,  97  H.  W.  1011, 
where  law  does  not  reqniia  presentation  of  claim  for  damages  againt 
eity,  sworn  statement  of  injury  preaentad  to  council  is  inadmiaalble. 

Syl.  4  (XI,  209).    Beversal — No  substantial  injury. 

Approved  in  Inman  v.  Dudley  etc.  Lumber  Co.,  146  Fed.  452,  in 
action  for  breach  of  contract  to  sell  all  lumber  on  band,  and  entii* 
«nt  for  certain  year,  by  failure  to  deliver  lumber,  ezalniloB  of  evidene* 
to  show  quantity  actually  ent  in  that  year  reveraible  eirorj  Armour  t. 
Bussell,  144  Fed.  616,  reversing  for  erroneous  charge  as  to  duty  of 
naater  to  fnmiah  aafe  appliances;  National  Biscuit  Co.  ▼.  Nolan,  139 
IW.  0,  70  0.  C  A.  436,  reversing  where  pteintiH  in  a«tloB  for  p«f 
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•on&l  injuriM  w&fl  pemiitted  to  testify  tliat  she  depended  on  herself 
for  mpport;  Union  Pbc.  B.  Co.  v.  Field,  13T  Fed.  IS,  69  C.  &  A.  536, 
tevening  for  objectionable  arfrument  of  coDnsel. 

Bjt   6   (XI,   209).     Agent's   declantioiiB— Bes   gettao. 

Approved  in  Walker  Mfg.  Co.  v.  Knox,  136  Fed.  343,  fl»  C.  C.  A. 
160,  in  action  for  services  on  sale  of  materials,  sdmiBsion  of  eonverea- 
tion  between  plaintiff  and  defendant's  viee-prssident  daring  time  ma- 
terisls  sold,  but  aftaf  Utter  left  emploj  was  prejudicial  error;  Ailing- 
ton  etc.  Mfg.  Co.  v.  Detroit  Seduction  Co.,  133  Mich.  436,  9S  N.  W. 
565,  in  action  bj  seller  for  price  of  mseliine  sold  to  corporation,  admis- 
sions of  director  as  to  matters  not  res  gestae  not  binding  on  corpoiation, 
though  he  supervised  inatallation;  Balding  t.  Andrews,  18  N.  D.  273, 
fl6  N.  W.  307,  statement  of  elevator  agent  while  elevator  burning  in 
unswer  to  query  as  to  cause  of  fire  is  in  admissible ;  Oosa  v.  Southern 
Bf .,.  ST  B.  C.  362,  45  S.  E.  816,  in  action  for  personal  injuries  deelara* 
tiouB  of  bystander  after  accident  not  res  gestae;  Stevens  v.  Friedman, 
58  W.  Va.  84,  61  8.  E.  135,  in  action  for  damages  for  assault  and 
batteiy,  record  of  acquittal  of  auch  charge  not  admisBible. 

Syl.  7  (XT,  210).    Bes  gestae — Engineer's  statement  aa  to  speed. 

Approved  in  The  Saranae,  I3S  Fed.  942,  is  action  for  injuries  to 
stevedore  by  falling  down  hatchway,  statement  by  mate  ten  minntea 
after  accident  that  hatch  covers  never  did  fit  is  inadmissible;  Havens 
V.  Bhode  Island  Suburban  By,  Co.,  26  B.  I.  53,  58  Atl.  249,  In  action 
against  railnay  for  injuries  to  eondoctor,  declarations  by  manager  made 
next  day  to  foreman  of  eai<baros  is  inadmissible;  Waggoner  v.  Snody, 
36  Tex.  Civ.  610,  ^2  8.  W.  358,  in  action  for  loss  of  horses  driven 
«fl  by  defendant's  employees,  eridenee  of  statement  of  employee  while 
driving  horses  that  if  again  found  on  land  they  would  be  scattered 
so  they  would  never  be  found  is  admissible;  Cook  v.  Stimson  Mill  Co., 
36  Wash.  39,  78  Pac.  40,  in  action  for  injuries  to  child  while  riding 
on  engine,  statement  of  superintendent  made  next  day  not  admissible. 

'.  NEW 

Syl.  2  (XZ,  211).    Corporations  as  citizens. 

Approved  in  Eirven  v,  Virginia  etc.  Chemical  Co.,  145  Fed.  202,  de- 
termining effect  of  noncompliance  by  foreign  corporation  with  statfl 
laws  on  right  to  enforce  contracts. 

SyL  3  (XI,  211),     State  restraint  of  foreign  corporations. 

Approved  in  State  t.  Kansas  etc.  GFaa  Co.,  71  Kan.  791,  81  Pac. 
609,  following  rale  in  qoo  warranto  to  onet  foreign  corporation  from 
ataU;  Attorney  General  t.  Booth,  143  Mich.  102,  106  N.  W,  872, 
upholding  Laws  1899,  p.  409,  to  prevent  trusts  and  monopolies  and 
providing  for  revocation  of  certificates  of  foreign  corporations  violating 
nme;  Pollook  t.  Oerman  Firs  Ins.  Co„  132  Mich.  227,  98  N.  W.  437, 
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npbolding  itatuto  relating  to  foreign  insurance  eompaniM  and  defining 
word  "agent";  State  t.  Fleming,  70  Neb.  524,  07  N.  W.  1063,  eon- 
atruing  Laws  1903,  e.  73,  taxing  forsign  earporation*;  Fisher  r. 
Traden'  etc.  Ins.  Co.,  136  N.  C.  223,  48  8.  E.  660,  apbolding  Pub. 
IiswB,  p.  66,  authorizing  service  on  foreign  eorporatioDS  bjr  deliver/  of 
proceu  to  secretary  of  corporation  commissioD;  dissenting  opinion  is 
Scmiritj  etc  Ins.  Co.  t.  Prewitt,  202  U.  8.  261,  50  L.  1020,  26  Sap. 
Ct.  619,  majority  upholding  state  law  proriding  that  foreign  insunDcs 
eompanj  remoring  suit  to  federal  court  ahall  have  license  revoked. 

119  U.  8.  149-152,  30  L.  376,  MINNEAPOLIS  ETC.  BY.  j.  COLnMBUS 
BOLLINQ  UILLB. 

87I.  S  (XI,  213).    Aee^tance  on  different  terms. 

Approved  in  McNicoI  v.  New  York  Life  Ins.  Co.,  149  Fed.  143, 
applying  rule  to  application  for  life  inBurance;  Baird  v.  Pratt,  148 
Fed.  828,  where  drummer  sends  order  for  goods  subject  to  firm's  bceept- 
ance  and  latter  ships  goods  with  invoice,  making  tenns  of  payment 
different  from  order,  purchaser  may  refuse  goods;  Cella  v.  Brown,  144 
Fed.  762,  no  implied  tmst  arises  on  mere  promise  to  execute  agreement 
on  condition  that  promises  execute  collateral  agreement  which  he  re- 
fuses to  do;  Eelley,  Maus  *  Co.  v.  Sibley,  137  Fed.  588,  69  C.  C.  A. 
674,  construing  contract  for  sale  and  delivery  of  bolts;  Jobnstoa  w. 
Fairmont  Mills,  129  Fed.  78,  63  C.  C.  A.  516,  applying  role  to  effer 
by  broker  to  sell  cotton  for  future  delivery;  Metropolitan  Coal  Co.  t. 
BouteU  etc.  Co.,  185  Mass.  395,  70  N.  E.  422,  offer  to  charter  vemel 
beginning  b°fc»e  November  Ist  and  continoing  till  Hay  1st  is  varied 
by  acceptance  fixing  period  from  November  1st  to  May  1st;  Kileen  v. 
Kennedy,  90  Minn.  415,  07  N.  W.  127,  applying  rule  to  contract  to 
sell  standing  timber;  Bropby  v.  Idaho  Prodnee  etc.  Co.,  31  Uont.  286, 
76  Pac  495,  order  for  choice  potatoes  not  acceptance  of  proposal  to 
sell  nice  white  potatoes;  Henry  t.  Black,  213  Pa.  627,  63  AtL  253, 
refusing  specifio  performance  when  holder  of  option  to  purchase  land 
made  offer  to  purchase  on  terms  different  from  option,  though  part  of 
consideration  paid  and  later  offer  to  purchase  nodar  terms  of  optton 
made;  Tilten  v.  Sterling  Coal  eto.  Co.,  SS  Utah,  179,  77  Pae.  760, 
107  Am.  St  Bep.  689,  construing  correspondence  with  reference  to 
acceptance  of  option  in  water  lease  to  purctiase  on  expiration  of  lease. 
See  110  Am.  St.  Bep.  759,  note. 

Distinguished  in  Gitletto  v.  Peabody,  19  Colo.  367,  75  Pac  21,  stnte- 
ment  in  proposal  to  publish  reports  that  if  work  awarded  to  bidder, 
work  would  be  done  in  sUte  by  union  labor,  is  not  variance  from  state  '■ 
effer  containing  no  inch  stipulation. 

119  V.  8.  156-176,  30  L.  396,  HANBICK  v.  PATBICK. 
Syl.  10  (XI,  215).    Death  of  principal  revokes  agen^. 
Sea  110  Am.  St.  Bep.  861,  note. 
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B^l.  12  (XI,  215).    Wuraat^— Estoppel— After-aeqoired  titla. 

Appraved  in  Heuderaon  t.  Beattj,  124  Iowa,  197,  99  N.  W.  718, 
where  defendant  agreed  to  convey  right,  title  and  intereet,  aubsequent 
elaoie  agreeing  to  deliver  warranty  deed  on  payment  of  priM  does  not 
require  eonvejanee  in  fee.    See  105  Am.  St.  Bep.  862,  note. 

119  U.  8.  1S5-1B0,  30  L.  372,  FBEEHAN  v.  ALDEBSON. 

Syl.  2   (XI,  216).  'Action  quasi  in  rem— Parties. 

Approved  in  Whitney  v.  Wenm&n,  140  Fed.  960,  order  of  faankruptey 
eourt  passing  receiver's  accounts  in  which  he  has  credited  himself  with 
property  surrendered  to  claimants  does  not  bar  suit  by  tmstee  to  recover 
eame;  Sehuler  v.  Ford,  10  Idaho,  747,  109  Am.  St.  Bep.  233,  80  Pac. 
SS],  one  in  possessioo  of  land  under  contract  to  porchase  is  not  in 
privity  mth  seller  so  aa  to  be  bound  by  judgment  affecting  property 
in  action  brought  after  eontiact;  Silver  Camp  Mining  Co.  v.  I^ckert,  31 
Mont.  498,  7S  Pac.  970,  service  of  nunmons  by  publication  on  nonresi- 
dent does  not  warrant  judgment  in  peieonam;  Andrews  v.  Guayaquil 
etc.  Ky.  Co.,  69  N.  J.  Eq.  212,  215,  60  AU.  5flS,  569,  applying  rule  in 
upholding  jurisdiction  over  proceedings  to  compel  transfer  of  shares  in 
New  Jersey  corporation  owned  by  nonresident ;  TTill  t.  Henry,  66  N. 
J.  Eq.  156,  157,' 160,  57  Atl.  556,  557,  558,  P.  L.,  p.  514,  providing 
for  publication  against  unascerttiined  heirs,  doea  not  apply  to  action 
to  deterqine  adverse  claims  to  realty;  Silvey  r.  Tift,  123  Ga.  SOS, 
SI  8.  B.  750,  1  L.  B.  A.   (N.  8.)  3S6,  arguendo. 

Property  of  nonresidents — Debts — Besident  ered* 

Approved  in  Eems  v.  McAnlay,  8  Idaho,  565,  69  Pac.  540,  follow- 
ing rule;  Salemonson  v.  Thompson,  18  N.  D.  194,  101  N.  W.  323,  judg- 
ment against  nonrerident  where  jurisdiction  rests  only  on  service  by 
publication  and  attachment  of  defendant's  property  is  conclusive  as  to 
debtor's  interest  in  attached  property;  Oreenway  v.  De  Yonng,  34  Tei. 
Civ.  585,  79  8.  W.  606,  in  foreclosure  where  citation  had  by  publica- 
tion and   default,   judgment   rendered   personal   deficiency   judgment   ia 

ByL  5  (XI,  217).    Process  by  publication — Nonresidents. 

Approved  in  Hildreth  v.  Tliibodean,  186  Mass.  B4,  104  Am.  St.  Bep. 
560,  71  N.  E.  Ill,  where  nonresidents  were  served  personally  in  other 
state,  and  they  appeared  specially  to  attack  jurisdiction,  eourt  conid 
not  proceed  in  personam;  Smith  v.  Colloty,  69  N.  J.  L.  371,  65  Atl. 
807,  in  action  under  mechanic's  lien  law,  P.  L.  1898,  pp.  647,  548, 
judgment  in  personam  against  nonresident  bnildei  may  be  rendered 
where  he  appears  generally. 

Syl.  6  (XI,  217).    Costs  against  nonresident — Attachment 
Approved   in   Baker   v.   Jewell,    114   La.   736,   38   8o.   636,   eonrt   of 
domicile   of   marriage   cannot,   in   divorce  against   nonreaident   huabaDil 
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eoiutmetiTelj  Hired,  render  deerM  for  slimonj  and  eoets;  Hill  t. 
HeniT,  66  N.  J.  Eq.  154,  57  Atl.  &S5,  P.  L.,  p.  514,  TeUdng  to  MrviM 
by  poblication  againat  unucertained  heirs,  d>ea  not  applj  to  action  to 
determine  advene  claimi  to  real^. 

119  U.  S.  199-214,  30  L.  358,  THE  HABBISBUBO. 

Bjl.  1  (XI,  21S}.    Action  for  wrongful  death— Adniinltr. 

Approved  in  The  Lotta,  150  Fed,  220,  fact  that  extent  of  liabilitr 
of  vewel  for  .death  doe  to  negligence  traa  detennined  in  ex  parl« 
proceeding  in  federal  conrt  i>  no  gronnd  for  enjoining  atate  suit  to 
recover  amount  of  luch  limited  liabilitjr;  The  City  of  Belfast,  135  Fed. 
209,  under  Pa.  Act  18S1,  §|  18,  19,  where  atevedore  filed  libel  against 
ahip  for  personal  injuries,  libel  conld  be  continued  in  name  of  personal 
representntivea. 

Distinguished  in  Li  re  Cljde  B.  B.  Co.,  134  Fed.  09,  100,  npholding 
admiral^  Jurisdiction  of  auit  tot  wrongful  death  from  vessel  at  fault  in 
colliaion  on  high  seas,  where  right  of  action  for  wrongful  death  given 
by  ststutaa  of  state  where  both  veaaels  belong. 

SyL  2  (XI,  218).    Admiralty— Wrongful  death— Swte  sUtutes. 

Approved  in  Quinette  v.  Bisso,  136  Fed.  S3S,  60  C.  C.  A.  825,  action 
for  wrongful  death  based  on  Civ.  Code  La.,  art.  2315,  is  governed  br 
local  law  with  respect  to  eontribntoiy  negligence;  Neganbaner  *.  Qi^mt 
Northern  By.  Co.,  92  Minn.  18S,  00  N.  W.  621,  action  for  wrongful 
death  occurring  in  Montana  must  be  brought  within  time  limited  by 
Montana  statute. 

SyL  3  (XI,  219).    Limitations  In  new  statute. 

Approved  in  Davia  t.  Mills,  194  C,  8.  454,  4S  L.  1070,  24  8up.  Ct. 
692,  limitations  prescribed  by  Mont.  Code  Civ.  Proc,  J  554,  for  en- 
forcement of  liability  for  corpomt«  debts  against  directors,  not  void 
aa  to  actions  outside  state  on  liability  created  prior  to  act;  Peters  v. 
Hanger,  131  Fed.  680,  67  C.  C.  A.  386,  where  defendant  in  infringement 
•uit  aeeks  recovery  under  amendment  of  1807  to  Bev.  St.,  §  4921,  be- 
cause infringements  committed  liz  years  prior  to  soit,  he  has  btrnten 
of  proof,  which  may  be  done  under  general  iMue;  Poff  ▼.  New  England 
Tel.  &  Tel.  Co.,  72  N.  H.  165,  55  Atl.  892,  action  for  injuries  resulting 
in  death  not  brought  within  time  limited  by  Pnb,  SL  1891,  e.  101,  < 
10,  is  barred;  Kennedy  v.  Delaitare  Cotton  Co.,  4  Penne  (Del.)  481, 
68  Atl.  S26,  father  cannot  recover  for  death  of  minor  child;  Bcoa  r. 
Eauaas  City  etc.  By.  Co.,  34  Tex.  Civ.  SS7,  70  8.  W.  627,  applying  mla 
where  railroad  incorporated  in  state  other  than  that  creating  statntorj 
remedy  and  its  road  extends  through  such  state;  Savings  Bank  t.  Pow- 
hatan Clay  Mfg.  Co.,  108  Ta.  278,  46  S.  E.  295,  bill  to  enforce  meelinn- 
ic'B  lien  must  allege  that  it  is  brought  within  six  months  aftar  whok 
eUim  payable. 

Distinguished  in  dissenting  opinion  in  Hawley  t.  OrilBn,  ISl  Iowa, 
081,  92  N.  W.  117,  majori^  holding  proceedings  bj  bain  ol  nwaar 
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of  land,  wbo  was  Imane,  to  ledeem  for  taxes  and  to  vacate  decree 
quieting  title,  must  be  eommenced  within  one  year  of  owner '■  death. 

119  V.  8.  626-234,  30  L.  369,  HAPOOOD  r.  HEWITT, 
S7I.  1  (XI,  220}.  Patents — InTentor  employed  to  improve. 
Approved  in  Pressed  Steel  Car  Co.  v.  Hansen,  137  Fed.  407,  415,  t 
L.  B.  A.  (N.  8.)  1172,  reaffirming  role;  Bowen  v.  Lake  Superior  Con- 
tracting etc.  Co.,  149  Fed.  986,  where  license  authorising  use  of  inven- 
tions on  payment  of  royal  ties  not  assignable,  but  later  licensee  re- 
-quested  authorization  of  assignment,  which  wss  granted  on  certain  con- 
ditioDB,  which  were  not  fuMUed,  assignee  is  liable  for  royalties;  Hil- 
dreth  V.  DafT,  143  Fed.  141,  contract  of  employment  by  which  servant 
agrees  to  devote  services  to  perfecting  candy  machine  and  to  give  em- 
ployer benefit  of  inventions,  is  not  assignment;  Shepherd  v.  Deitscb, 
13S  Fed.  84,  personal  license  I7  patent  to  make  and  vend  article  and 
leaerving  right  to  license  another  is  not  assigmnent,  and  liceDsee  not 
neeesaary  party  plaintiff  to  infringement  suit;  Hygienic  etc.  Under- 
wear Co,  v.  Way,  133  Fed.  SSO,  applying  rule  where  employee  invented 
muffler  which  employer  used  and  continued  eo  to  use  after  employee 
left  employment  and  commenced  Mde  of  article  under  nearly  same  name ; 
Barber  v.  National  Carbon  Co.,  129  Fed.  372,  64  C.  C.  A.  40,  hold- 
ing plea  to  infringement  hill  set  out  defense  of  license;  Bowell  t. 
Bo  well,  122  Wis.  20,  99  N.  W.  179,  lAere  patent  issued  to  individual 
while  in  empby  of  Aim,  firm 's  perpetual  implied  license  to  manufacture 
not  transferable  at  sale  of  firm's  assets  in  settlement  of  estate  of  de- 
ceased partner. 

119  U.  S.  237-210,  80  L.  380,  CONTINENTAL  INS.  CO.  v.  KHOABS. 

87L  1  (ZI,  221).     Jurisdiction  must  affirmatively  appear. 

Approved  in  Coehran  v.  Pittebnrg  etc.  B.  Co.,  150  Fed.  683,  failure 
to  allege  citizenship  of  plaintiff  at  time  of  filing  suit  as  well  ss  at 
time  of  filing  amended  bill  ia  fataL 

119  U.  S.  240-214,  80  L.  382,  EAST  TENNESSEE  ETC.  BT.  CO.  *. 
GBAT80N. 

SyL  1  (XI,  222).  Corpontiona — Stockholders — Separable  eontro- 
TCTsy. 

Approved  in  Oroel  v.  United  Elec  Co.,  132  Fed.  2SS,  262,  265,  suit 
by  nockholder  against  Ms  corporation  and  corporation  of  another  state 
for  recovery  of  secret  profits  received  by  latter  in  promotion  of  first 
corporation  not  removable. 

SyL  2  (XI,  228).    Bemoval — Separable  controversy— Pleadings. 

Approved  in  Alabama  etc.  By.  Co,  t.  Thompson,  200  IT.  8,  216,  50 
L.  447,  26  Sup.  Ct  161,  snit  for  personal  injuries  against  foreign 
corporation  and  Ita  servants  ia  removable  by  corporation  irrespectiva  of 
•itizensliip  of  aervanla. 
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119  V.  C.  280-285,  30  L.  393,  HAMILTON  t.  VICK8BUBG  ETC  BT. 
00. 
8jL  1  (XI,  224).    Railroad  bridge  over  iiATigabl«  ri*er,* 
Approved  in  Eansaa  Cit7  etc.  B.  B.  Co.  t.  Wiygul,  82  Miaa.  225,  S31, 

33  So.  965,  967,  61  L.  B.  A.  578,  railroad  authorized  bj  sUta  to  bridg* 

nnrigable  liveT  ma;r  mafce  uaccsaaiy  repairs. 

8;1.  2  (XI,  224).    Bridges  tniiat  be  safe. 

Approved  in  Bogere  Sand  Co.  t.  Pittsbarg  «te.  B7.  Co.,  13S  Fed.  S, 
9,  10,  II.  following  rule. 

Sfl.  $  (XI,  221).    Adminion  of  state— Navigable  mtera. 

Approved  in  Maniganlt  v.  Springs,  199  U.  S.  479,  SO  L.  278,  ZS  Sap. 
Ct  127,  state  eonstitutional  pKvision  that  all  navigable  waters  shall 
rumain  public  highwajs  does  not  prevent  legislature  from  authorixing 
dam  to  drain  lowlandsL 

S7L  4  (X^  824).    Damages — Bridges — Obstruction  of  navigation. 

Distinguished  in  Pharr  r.  Morgan's  etc.  S.  8.  Co.,  115  Ia.  143,  3S 
80.  945,  where  railroad  drawbridge  broken  b;  negligence  of  railroad 
and  navigable  channel  closed  by  piling  pnt  in  to  repair  it,  original 
breaking  is  primary  cause  ot  injury  caused  by  obstruction  of  channel. 

11»  U.  8.  312-322,  SO  L.  416,  WOOD  v.  POBT  WATNE. 

SyL  2  (ZI,  225).    Compensation— Change  in  plana. 

Approved  in  Eilby  Mfg.  Co.  v.  Hinehman  etc  Fire  Proofing  Co.,  132 
Fed.  961,  66  C.  C.  A.  67,  determining  question  of  estoppel  from  t»- 
foreing  provisions  of  building'  contract  with  reference  to  extras. 

Distinguished  in  Allen  v.  Melrose,  184  Mass.  5,  67  N.  E.  1062,  where 
sewer  contract  Axes  price  for  excavations  to  greater  depth  than  re- 
quired by  profiles,  alteration  by  bwering  grade  one  foot  at  outlet  ia 
not  such  radical  change  as  to  entitle  contractor  to  extra  compenMLtiuk. 

119  U.  S.  322-S26,  30  L.  392,  CLABE  v.  W008TEB. 

Sjl.  1  (XI,  226).    Infringement  suit — Patent  nearly  expired. 

Approved  in  Huntington  eto.  Pulverizing  Co.  v.  Virginia  etc  Cbomi- 
cal  Co.,  130  Fed.  S60,  following  rule;  Miller  v.  Sehwarner,  130  Fed. 
563,  denying  equity  jurisdietien  over  infringement  eoit  where  process 
not  issued  till  six  days  prior  t«  expiration  of  patent  and  retnmaUs 
thereafter  and  no  preliminary'  injonction  asked. 

Syl.  2  (XI,  226).    Expiration  of  patent  pending  salt 

Approved  in  State  v.  8un^^  Dam  Co.,  78  N.  H.  183,  65  Aa  M4, 

when  appellate  eonrt,  in  •nit  to  restrain  dam  owner  from  operating 

it  so  as  to  injure  other  shore  owners,  held  allegations  of  nniian««  made 

in  good  faith,  denial  of  injunction  does  not  oust  equity  court  af  jmwet 
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Syl.  8  (XI,  226).     Equity— Dismissal  of  bill 

DiBtinguiabed  in  Johnaon  t.  Foob  Mfg.  Co.,  1,41  Fed.  76,  ftiet  that 
defendant  in  infringement  aoit  has  made  and  sold  but  one  machine  and 
that  pending  snit  punbaser  licensed  b7  complainant  not  ground  for 
denying   injunction. 

119  U.  8.  327-334,  30  L.  408,  MeCBEEBT  t.  HASKELL. 

Sjl.  8  (XI,  227).    Bigbts  between  settler  and  state. 

Approred  in  Waldron  y.  United  States,  143  Fed.  418,  applying  rule 
In  determining  rights  of  Indian  allottee  under  25  Stat.  S92,  c.  405,  ced- 
ing Great  Sioux  reservation. 

Syl.  4  (XI,  227).    Land  grants— Belation  baek  to  selection. 

Approved  in  Nicholson  v.  Congdon,  9S  Hinn.  194,  103  N.  W.  1036, 
subsequent  payment  of  purchase  price  and  issuance  of  patent  perfect* 
title  as  of  date  of  application. 

IIB  U.  S.  335-338,  30  L.  406,  POMACE  HOLDEB  CO.  t.  PEBOITSON. 

Syl.  1  (XI,  227).     Patents— Mechanical  skilL 

Approved  in  Eenney  Mfg.  Co.  v.  J.  L.  Mott  L^on  Wks.,  137  Fed. 
434,  construing  Eenney  patent  No.  666,770,  for  improvement  in  mter- 

119  U.  S.  343-347,  30  L.  420,  COIT  t.  GOLD  AMALOAMATINa  00. 

SyL  3  (XI,  229).    Corporations — Property  for  stock — Calls. 

Cited  in  Easton  Nat.  Bank  t.  American  Brick  etc.  Co.,  69  N.  J.  Eq. 
329,  60  Atl.  5S,  following  rule;  McBride  v.  E^rrington,  131  Fed.  803, 
804,  where  corporation's  creditor  rendered  services  without  relying 
on  fact  that  stock  was  fully  paid,  he  conld  not  enforce  stockholder's 
liability  on  ground  that  stock  subscription  paid  in  property  at  exces- 
sive valuation;  Speer  v.  Bordeleau,  20  Colo.  App.  417,  79  Pae.  334, 
applying  rule  to  mining  corporation;  Weed  v.  Qainesville  B.  B.  Co., 
119  Ga.  S96,  46  8.  E.  894,  to  point  that  embarrassed  corporation  may 
sell  stock  at  Ism  than  par;  Macbeth  v.  Banfleld,  40  Or.  568,  106  An. 
St.  Bep.  670,  76  Psc.  698,  applying  principle  where  directors  of  cor- 
poration received  property  in  exehaugs  for  stock. 

119  D.  8.  347-366,  30  L.  461,  BUZABD  t.  HOUSTON. 

Syl.  1  (XI,  230).    Equity — Adequacy  of  law  remedy. 

Approved  in  United  States  v.  Bitter  Boot  Development  Co.,  SOD  U. 
B.  472,  50  L.  660,  26  Sup.  Ct.  318,  denying  equity  jurisdiction  over 
bill  for  value  of  timber  wrongfully  cut  and  carried  away  from  poblia 
ilomain;  Ames  Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  176,  Hont. 
Code  Civ.,  §  1891,  providing  that  in  actions  relating  to  water  rights, 
lights  of  all  parties  diverting  water  from  same  stream  may  be  set- 
tled on  their  being  made  parties,  is  enforceable  in  federal  court;  Oen- 
•ral  Elee.  Co.  T.  WestinghouM  Elee.  4  Mfg.  Co.,  144  Fed.  466,  whert 
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eontniet  to  make  and  boU  article!  provided  for  penalty  of  llftjr  per 
cent  of  selling  price  to  users  in  case  of  breach,  iojaaction  against  vio- 
lation of  contract  denied;  American  Lighting  Co.  v.  Public  Serviw 
Corp.,  131  Fed.  131,  one  is  not  puoiBhable  for  contempt  for  disregard- 
ing injunction  in  ease  where  law  reined;  adequate  and  jarisdictioa  to 
iasne  injunction  seasonably  questioned  and  denied;  United  BMet  t- 
Bitter  Boot  Devehipnieut  Co.,  133  Fed.  278,  66  C.  C.  A.  652,  deiij- 
ing  jurisdiction  over  bill  by  government  against  nomeioiu  defendut* 
for  joint  trespass  on  public  lands  and  nnlawfnl  catting  of  timber  uid 
for  aceonntiug  of  proflla;  Bacey  v.  Bacey,  12  Okl.  653,  73  Pae.  30C 
refusing  to  set  aside  decree  of  divorce;  Trimble  v.  Uinnesota  etc.  Mfg. 
Co.,  10  Okl.  581,  64  Pae.  9,  applying  rule  in  suit  to  cancel  notes  given 
for  price  of  mnehinery  sold  for  breach  of  warranty. 

SyL  8  (XI,  231).    Equity— Fraud— Adequacy  of  law  remedy. 

Approved  in  Levi  t.  Mathswg,  14S  Fed.  1S4,  in  action  at  law  for 
money  due  on  contract,  court  baa  no  jurisdiction  over  answer  alleg' 
Ing  fraud  in  procuring  contract. 

Distinguished  In  Bouthem  Pae.  B.  Co.  v.  United  States,  133  fed. 
6S7,  66  C.  C.  A.  581,  upholding  jnrisdiction  of  suit  by  United  States 
against  railroad  and  others  to  determine  rights  in  lands  erroneously 
patented,  eonflrm  titles  of  bona  tide  purchasers,  cancel  patents  to  ni- 
dispoeed  lands  and  for  accounting  from  road  for  lands  sold. 

119  U.  B.  355-357,  30  L.  439,  KBAMEB  t.  COHN. 

SyL  1  (XI,  232).    Bankruptcy- Fraudulent  conveyance. 

Cited  in  Hatcher  t.  Hendrie  etc  Supply  Co.,  133  Fed.  27&,  <8  C.  C. 
A.  19,  arguendo. 

119  V.  8.  361-373,  30  L.  4S6,  WTI.IE  v.  NOBTHAMPTON  BAKE. 

SyL  2  (XI,  233).    Banks— Stolen  bonda— Want  of  e»re. 

Approved  in  Morris  v.  Third  Nat.  Bank,  142  Fed.  31,  S2,  natioDSl 
bank  which  becomes  owner  of  notaa  secured  by  mortgage  rosy  agree 
with  other  mortgagees  t«  enforea  security  for  all  where  it  is  for  it* 
«wn  best  interetts. 

119  U.  S.  388-401,  80  L.  447,  JOHNSON  v.  CHXCAOO  ETC.  ELE- 
TATOB  CO. 

SyL  1  (XI,  234).    Admiral^ — Injury  to  warehouse. 

Distinguished  in  United  States  v.  Evans,  195  U.  S.  364,  368,  49  L. 
£36,  238,  25  Sup.  Ct.  46,  upholding  admiraltr  juriadietton  over  libd 
in  rem  against  veasel  for  negligent  collision  with  beacon  bnilt  on  pika 
in  water. 

BtrL  4  (XI,  G35).    Admiralty— State  maritime  Uen. 

Approved  in  Delaney  etc.  Iron  Co.  v.  The  Winnebago,  142  ICeb.  8S, 
105  N.  W.  S29,  and  The  Winnebago,  lil  Fed.  MS,  botb   apboJding 
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119  D.  S.  407-136,  30  L.  425,  UNITED  STATES  t.  BAU8CHBB. 

Syl.  1   (XT,  236),     Extradition— Obligation  to  iDiTendeT. 

See  112  Am.  St.  Bep.  107,  note. 

Sjl.  2   (XI,  236).     Extradition — State  and  foreign  nation. 

Be«  112  Am.  8t.  Eep.  137,  note. 
.Sjl.  3  (XI,  236).    Jndieinl  notice — Treaties  are  oontrftcti. 

Approved  in  Ebtlicb  t.  Weber,  114  Tenn.  723,  88  S.  W.  191,  deter- 
mining right  of  native-bom  children  of  alien  to  inherit. 

BjL  4  (XI,  236).    Extradition— Trial  for  other  crime. 

Approved  in  Ex  parte  Browne,  148  Fed.  69,  70,  71,  one  extradited 
from  Canada  onder  treatjr  of  1SS9  for  trial  on  pending  Indictment  can- 
not be  Mixed  hj  federal  offieera  and  imprisoned  in  exeeation  of  prior 
judgment  on  different  charge. 

Distingniibed  in  United  States  v.  Greene,  146  Fed.  768,  769,  np- 
holding  mffieianej  of  indictment  for  conspiracy  to  defraud  United 
Statei  irithin  Britiih  Extradition  Treatj  of  1890,  art.  1,  eU.  1,  10; 
Knox  T.  State,  164  Ind.  330,  108  Am.  St.  Bep.  2S1,  73  N.  E.  297, 
fugitive  extradited  on  charge  for  ipoeiflc  offense  oMj  be  tried  on  dif- 
ferent charge  without  opportunity  to  return  to  asjlnm  state. 

S7I.   5    (XI,   287).     Extradition— Habeae   corpus— Other   erime. 

Approved  in  Ex  parte  Collins,  149  Fed.  570,  denying  habeas  corpus 
where  petitioner  extradited  for  perjnry  was  again  indicted  for  per- 
jury committed  on  trial  of  flrnt  indictment. 

lis  U.  B.  436-44S,  30  L.  421,  EBB  v.  ILLINOIS. 

S7L  1  (XI,  238).    Dae  process — Irregularity  of  arrest 

Approved  in  State  v.  Melvem,  32  Wash.  12,  72  Pac.  491,  court  has 
jurisdiction  though  no  warrant  of  arrest  issued  where  ha  was  in  custody 
and  pleaded  not  guilt;. 

Syl.  2  (XI,  286).     Time  to  question  extradition. 

See  98  Am.  St.  Bep.  687,  note, 
lift  U.  S.  464-468,  30  L.  436,  BALTIMOBE  ETC.  B.  B.  CO.  v.  BATES. 

Syl  1  (XI,  240).    Bemoval— Bepeal  of  Bev.  St,  %  639. 

Approved  in  O'Conor  v.  Texas,  202  U.  8.  G07,  50  L.  1126,  20  Sup.  Ct 
'726,  alien  nonresident  can  no  longer  claim  privilege  of  removal  under 
Ber.  St.,  §  639,  subsee.  1;  Cochran  v.  Uontgomery  Co.,  19ft  U.  S.  272, 
60  L.  ISS,  26  Sup.  Ct  68,  circuit  court's  jurisdiction  depended  en- 
tirely on  diverse  citizenship  within  circuit  couit  of  Appeals  Act,  | 
t,  where  cause  removed  for  loeal  prajudiea. 
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Bjl.  2  (XI,  240).    B«monl— Time  to  petition. 

Approved  in  Eentuckf  y.  Powers,  139  Fed.  485,  npliolditig  remorkl 
of  criminal  prosecution  wbere  defead&Dt  discriminated  against  in  s»- 
laetion  of  Jurors;  Carpenter  t.  New  York  etc.  E.  B.  Co.,  18*  Hsaa. 
101,  68  N.  E.  29,  trial  before  saditor  does  oot  deprive  plaintiff  ot 
right  to  nonsuit  after  bearing  bat  before  filing  of  auditor's  report. 

IIB  TT.  8.  469-472,  80  L.  435,  PEPEB  ▼.  FORDTCE. 

Bji.  1   (ZI,  240).     Becord  mnit  show  federal  jurisdiction. 

Approved  in  Illinois  etc  B7.  Co.  v.  Jones,  118  Ej.  105,  SO  8.  W. 
486,  reafiBrming  mie. 

119  U.  a  485-491,  30  L.  474,  WOLTEBTON  t.  NICHOLS'. 

Sfl.  1  (XI,  242).    Mines— Agreement  to  lease— Local  law. 

Approved  in  Lily  Min.  Co.  v.  Kellogg,  27  Utah,  114,  115,  74  Pktt. 
S19,  following  role;  Nome-Binook  Co.  t.  Simpson,  ]  Alaska,  S83,  ad- 
verse suit  b7  applicant  for  mining  patent  is  Duuntainable  in  Ah»k» 
district  court;  Allen  t.  Hrers,  1  Alaska,  119,  action  at  law  for  r«- 
coverj  of  possessiDn  when  plaintiff  ont  of  possession  or  equity  suit 
to  quiet  title  when  plaintiff  in  possessian,  is  appropriate  remedf  to 
determine  right  of  possession  of  mining  claim  as  between  daimants 
under  Bev.  St.,  S  2326;  Hopkins  v.  Butte  Copper  Co.,  29  Mont  393, 
74  Pae.  1082,  failure  of  complaint  to  determine  adverse  claim  to  nun- 
ing  location  to  aUege  suit  brought  within  time  required  bj  Ber.  St., 
$  2320,  can  be  raised  onlj  b;  demurrer;  Deene;  t.  Mineral  Creek 
Mill  Co.,  11  N.  M.  287,  67  Pae.  724,  declaration  in  ejectment  Is  snf- 
fldent  under  Comp.  Laws  1897,  §§  2290,  2291,  to  prevent  all  qae»- 
tions  involved  between  applicant  for  mining  patent  and  adverse  eUim- 
ant 

H9  U.  8.  491-494,  80  L.  476,  GILBEBT  t,  MOUNE  PLOW  00. 

87I.  3  (ZI,  243).    Erroneom  admission  of  immaterial  eridence. 

Approved  in   Securitj   Trust  Co.   v.  Bobb,   142   Fed.   64,   foUowing 
rule. 
119  U.  S.  495-498,  30  L.  401,  BIQNALL  v.  QOULD. 

SjL  1  {XI,  243).    Liquidated  damages — Indemnitj  bond. 
'   Distinguished   in   Dteekerhoff   v.   United   States,   136   Fed.   E49,   69 
C.  C.  A.  25S,  no  reeoverj  can  be  had  without  proof  of  aetual  dam- 
ages for  breach  of  bond  given  for  return  of  uneiamjned  imports,  ob- 
der  Bev.  St.,  §  2899. 

119  U.  6.  499-502,  30  L.  488,  THACKBAH  t.  HAAS. 

Byl.   1    (XI,  243).     Cancellation — Convejanee  when  drDDk. 

Distinguished  in  McOinler  v.  Clear?,  2  Alaska,  276,  lefasing  to  sat 
Mide  deed  made  bj  keeper  of  game  in  payment  of  gambling  dsM 
treated  while  drunk. 
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B7I.  2  (ZI,  243).    Couvejuiee  while  dnuk— Bepa;ment. 

Approved  in  Price  r.  Connon,  146  Fod.  SIM,  tender  of  conaidentioB 
for  release  is  eondltion  precedent  to  anit  for  personal  injuxiea  where 
pleadings  show  jiuy  mi,j  find  damages  in  lesa  than  amount  paid ; 
Sharp  T.  Behr,  136  Fed.  805,  where  plaintiff  convejed  land  at  actnal 
cost  of  (3,500,  on  defendauta'  agreement  to  paj  certain  royalties  if 
poaeesHion  obtained  bj  defendant  and  If  not  to  reeoTeij  on  payment 
-of  cost  price,  tender  not  necessary  is  advance  of  settlement  of  ae- 
«oants  where  poBSeaaion  not  acquired;  Buseell  t.  Buwell,  129  Fed.  440, 
tender  of  payment  made  to  widow  by  huaband's  eieoutors  is  not  eon- 
ditioD  precedent  to  anit  to  aet  aside  antennptial  agreement  where  in  any 
ovent  she  would  be  entitled  to  larger  amount  from  estate.  Bee  107  Am. 
St.  Bep.  543,  644,  note. 

11«  V.  a  502-513,  30  L,  482,  BB00K8  v.  CLAEK. 
SjL  8  (XI,  244).    Bemoval  of  separable  eootrover^. 
Approved  in  Indian  etc.  Coal  Co.  t.  Aahville  etc.  Coal  Co.,  135  Fed. 

S40,  where  action  containing  counterclaim  tried  in  atate  eonrt  and 
judgment  for  plaintiff  on  main  case  affirmed  but  reveised  aa  to  eonn- 
terclaim,  it  was  not  removable  for  retrial  of  counterclaim. 

119  U.  a  522-525,  30  L.  600,  WEITFOBD  v.  CLABK  COUNTY. 

Syl.  1   (XI,  241).    Deposition  of  witness  not  absent 

Approved  in  Lanza  v.  Le  Orand  Quarry  Co.,  124  Iowa,  662,  lOO  N. 
W.  489,  shorthand  report  of  testimony  taken  at  former  trial  cannot 
be  ready  where  witnesses  are  present  when  transeript  offered. 

Syl.  3   (XI,  245),     Federal  courts — Iiaw  governing  evidence. 

Approved  in  Smith  r.  An  Ores  Twp.,  ISO  Fed.  263,  nnder  Bev.  St., 
{  S58,  witness  eonld  testify  after  bankrupt's  death  to  admissions  made 
by  bankrupt  concerning  his  estate  while  he  was  yet  owner  thereof; 
Swift  V.  Jones,  145  Fed.  192,  circuit  jndge  cannot  order  trial  of  ac- 
tion at  law  before  special  master  authorized  to  hear  and  pass  on  is- 
soes  of  fact  and  report  findings  to  court. 

119  tr.  S.  SS6-530,  30  L.  469,  ASHBT  v.  HALL. 

8vL  1  (XI,  345).     Entry  in  trust— Bight  of  way. 

Approved  in  Conradt  v.  Miller,  2  Alaska,  436,  abating  nuisance  coa- 
sting of  wharf  in  front  of  plaintiff's  property  on  bank  of  river 
which  doses  his  free  access;  Heine  v.  Both,  2  Alaska,  426,  granting 
mandatory  injunction  to  compel  removal  of  boildings  from  land  be- 
tween high  and  low  water  marks;  Martin  v.  Hoff,  7  Ariz.  253,  64  Pac. 
44S,  mandamus  does  not  lie  to  compel  mayor  as  trustee  to  convey  ud- 
oecnpied  lots  in  town  entered  nnder  Comp  Laws,  e.  80,  J  3,  to  one 
who  had  settled  thereon  for  ten  years;  City  of  Outhrie  t.  Beamer,  3 
OfcL  669,  41  Pao.  6S3,  approvsJ  of  townsite  plat  bj  Secretary  of  I»- 
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Mrior  WH  dedlcktloB  of  tend*  deaSgnated  on  plati  h  ctneta  nnd  o«- 
•nput  wu  davMtod  «f  intorMt. 

Bjl  t  (ZI,  845).    EntTT  bj  town — Oeeiii»iit'i  right  of  mj. 

Appravod  in  Mneiptoih  ▼.  Noma,  1  Alukn,  4M,  4M,  holding  void 
IMohitloB  of  town  eonncD  of  Noma  to  neftte  pnblie  way  dedintsd  hj 
towBoito  aettlcn;  Cit^  of  Gnthrie  ▼.  Boftmer,  3  Okl.  074,  41  Pac  854, 
ftpproT^  of  towniito  pint  by  Beeiotniy  of  Intorior  wni  dedication  of 
luds  dcUgntod  on  plat*  m  atroots  and  oeenpant  wna  dorvted  of  in- 


11*  U.  8.  530-S48,  80  L.  402,  BUTTEB  t.  BOBINBON. 

^L  1  (ZI,  84S).    Patent*— Diaelalmw. 

Appravod  in  dndottl  Unbairfng  Co.  v,  American  Fur.  ttaffnlng  Qo., 
198  U.  S.  410,  4B  h.  1109,  25  Sup.  CL  097,  Button  patent  No.  383,258. 
for  far-placking  maehine,  not  infringed;  Bombert  etc  Compren  Co.  v. 
Amoriean  Cotton  Co.,  129  Fed.  389,  84  C.  C.  A.  25,  limiting  Bembert 
pMtent  No.  441,022,  foi  method  of  baling  eotton;  Colombni  Chain  Co. 
T.  Standard  Chain  Co.,  148  Fed.  62S,  arguendo, 

119  H.  8.  543-650,  30  L.  487,  KUSB  t.  GLOTEB. 

^L  I  (ZI,  247).    Commerce — ImproTement  of  navigation  bj  atste. 

Approved  in  Manigault  t.  Spring*,  1B9  U.  8.  476,  50  L.  278,  26 
Sup.  Ct.  127,  apholdiiig  state  act  anthoriring  dam  aerom  navigablo 
■traam  to  drain  loirlandi;  Kauaaa  Citj  etc.  B.  B.  Co.  v.  'Wijgol,  82 
Miai.  231,  S3  Bo.  067,  81  L.  B.  A.  67B,  npholding  ttate  autliotization 
to  build  bridge  over  narigabla  intergtate  ctrsam. 

119  U.  8.  551561,  30  L.  515,  GOETZ  t.  BANK  OP  KANSAS  CITT. 

ByL  2  (ZI,  £47).    Indonement  of  bank. 

Approved  in  Bank  of  Indian  Territory  t.  first  Nat.  Bank,  109 
Uo.  App.  BT2,  83  S.  W.  638,  where  drawee  of  draft  payi  it,  ha  can- 
not avoid  transaction  bj  ihowing  he  wa«  mistaken  in  snppotiDg  1m 
had  monej  in  his  hands  to  paf  it    Bee  105  Am.  St  Bep.  373.  note. 

SyL  3  (ZI,  24S).    Disconsting  diafta — Forgery  of  invoiee. 

Approved   in  Uorrison  v.  Fanners'  ete.  Bank,  9  OkL   700,   702,   60 
Pae.    274,    dBtermining    whether    or    not    bank    purchasing    draft    from 
drawer  before  maturity  and  giving  him  credit  on  deposit  account  for    ' 
face  of  draft  was  purchaser  for  Talne.    See  105  Am.  St  Bep.  350,  note. 

Byl.  4  (ZI,  248).    Drafts— Bad  faith  of  taker. 

Approved  In  In  re  Troy  A  Cohoeo  Shirt  Co.,  130  Fed.  433,  holding 
form  of  indorsements  of  notes  payable  to  ecirporation  and  discounted 
by  its  treasurer  not  such  aa  to  eharge  bank  with  knowledge  that  tluT- 
mm  accommodation  notaa. 
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S7I.  0  (ZI,  S4S).    Deelfttatiou  of  Agent — Passed  tTanssetions. 

Approved  In  Walker  Ufg.  CO.  t.  Edoz,  136  Fed.  313,  69  C.  C.  A. 
160,  in  action  for  services  in  promotiiig  contract  for  sale  of  materials, 
•videnee  of  eonvenation  between  plaintiff  and  defendnnta  nee-presi- 
dent u  to  valoe  of  services  is  inadmisaible,  wbere  it  oeearred  after 
latter  left  defendant's  emploj;  Oarske  v.  Bidgerille,  123  Wis.  508, 
102  N.  W.  21,  in  aetion  against  town  for  injuries  due  to  defective 
liighwaj,  admisdons  of  town  ehairman  as  to  notice  of  inquiry  are  ia- 
admissible  when  not  res  gestae. 

119  IT.  8.  661-566,  80  K  613,  NOBTHEBN  PAC.  ET.  t.  PAINE. 

SjL  1  (ZI,  248).    Equitable  defense  at  law— Slate  law. 

Approved  in  Anglo-American  Land  ete.  Co.  t.  liombard,  13Z  Fed. 
731,  68  C.  C.  A.  69,  In  federal  law  aetion  to  enforce  Kansaa  eor- 
poratioD  stockholder's  liabilitj  debt  from  corporation  to  stockholder 
cannot  be  offset. 

Sfl  6  (ZI,  249).    Equitable  didm  to  support  law  action. 

Approved  in  Cbspman  v.  Yellow  Poplar  Ziumber  Co.,  143  Fed.  211, 
upholding  supplemental  bill  to  enfoiee  eompromise  agreement  made 
in  equitj  suit. 

SjL  9  (ZI,  249).    License  terminated  hj  sale  of  land. 
Approved  in  Price   ft  B.  Co.  ▼.  Madison,   IT   8.   D.   253,  96   N.   W. 
935,  license  to  enter  and  cut  timber  is  revoked  hj  conveyance  of  fee. 

119  n.  8.  584-586,  30  L.  513,  EX  PABTE  MIBZAN. 

Sjl.  2   (ZI,  249).    Habeas  corpus  by  supreme  court. 

Approved  in  Be  Lincoln,  202  TT.  S.  182,  50  L.  986,  26  Sup.  Ct.  602, 
denying  habeas  corpus  to  one  convietad  in  district  court  of  bringing 
liquor  into  Indian  country,  where  term  of  imprisonment  has  nearly  ex- 
pired; SiggiuB  V.  United  Btates,  199  TT.  S.  550,  50  L.  304,  26  Snp. 
Ct  147,  sufficiency  of  indictment  found  in  district  court  and  removed 
to  cireuit  court  not  testable  in  latter  by  habeas  corpus  where  ac- 
cused in  custody  under  capias. 

119  U.  8.  586,  587,  30  L.  538,  HANCOCK  t.  HOLBBOOK. 

SyL  1   (ZI,  249).     Bemoval  for  local  prejudice. 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  664,  68  C. 
C.  A.  288,  defendant  who  is  citizen  of  state  other  than  tliat  in  wUob 
salt  is  brought  may  remove  for  local  prejudice  though  plaintiff  and 
some  of  defendants  are  citizens  of  state  where  aetion  brought. 

(ZI,  249.)  MiseellaneouB.  Cited  in  Biverdale  Cotton  Mills  v.  Ala- 
bama ete.  Mfg.  Co.,  198  V.  S.  197,  49  h.  1016,  25  Sup.  Ct.  629,  de- 
cree of  federal  court  whose  jurisdiction  invoked  for  diversity  of  eitisen- 
ship  which  is  admitted  is  not  assailable  in  state  court  for  lack  «f 
diversity. 
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Il»  U.  8.  U7-0O3,  30  li.  532,  BOBEB  t.  CBAIUAS. 

BjX  4  (XI,  250).    Ert»tM  «f  deeednta— N«Bieaid»t  aefita-. 

AppTOTed  in  BartJewB  t.  7eidler,  149  Fed.  300,  onkr  of  AlaAs 
prolMta  eonrt  diatribntiiig  propertr  to  btin  of  deeedeot  m  mat  eon- 
derive  ndjodiestioii  that  pMtneTship  did  not  erist  between  d«ed«Bt 
snd  nnotber  to  whom  propertj-  belonged  aa  ngninat  ereditor  of  ^nxt- 
ner  foDowing  proper^  in  hands  of  beira, 

87L  B  (ZI,  250).    Federal  tqmtj  independent  of  atatea. 

Approred  in  Sebnnneier  r.  Conneetient  etc.  Ina.  Co.,  I3T  Fed.  47, 
69  C.  C.  A.  22,  detsrmining  jorisdietion  over  action  on  claim  against 
eitate  of  deeedent;  diMentiDg  opinion  in  Moore  t.  fidelity  Trnst  Co., 
138  Fed.  1009,  majori^  denjing  federal  jnmdietion  over  InH  by  d»- 
tribotee  under  wiH  to  eompel  aeeonnting  from  nrrinng  partner  at 
decedent  where  probate  pending  in  rtate  court. 

119  U.  8.  0OS413,  SO  L.  504,  IBON  HT.  ETC.  BT.  t.  JOHNSON. 

87L  1  (X^  251).    Forcible  entry— Contractor  forably  diapeaaeaaed. 

Approred  In  Oklahoma  CSty  t.  HBl,  4  Okl.  532,  46  Pae.  572,  wber* 
posaesaor  ia  aneeted  for  violation  of  liqnor  law  and  officers  enter  into 
powtmion  and  keep  him  therefrom,  evidence  of  right  to  arrest  and 
that  defendant  had  deed  to  premiaea  and  plnintiS  do  right  t«  poa- 
■CMion  ia  inadmisrible  in  fordble  entry. 

119  U.  &  613-615,  SO  L.  SOS,  EX  PABTE  BALSTON. 

(XI,  252.)  IdiseeUaneona.  Cited  in  Long  t.  Farmers  State  Bank, 
147  Fed.  361,  writs  of  error  out  of  circuit  court  of  appeals  moat 
iaBue  in  name  of  President,  attested  by  chief  justice  and  clerk  of  cir- 
enit  court. 

119  U.  S.  615-624,  30  L.  519,  CHICAOO  ETC.  BT.  t.  WIGGINS  PEBBY 
CO. 

Syl.  S  (XI,  2S2).    Jodieial  liotice  of  foreign  laws. 

Approved  in  Leathe  v.  Thomas,  218  HI.  253,  75  N.  E.  812,  setoff 
is  defense  to  action  on  foreign  judgment  rendered  in  state  where  set- 
otFs  are  not  allowed  in  actions  on  judgments;  Erwin  t.  Southern  By., 
71  8.  C.  230,  50  S.  E.  779,  in  order  to  make  record  of  court  of  lim- 
ited jorisdietion  in  garnishee  proceedings  in  foreign  state  binding 
here,  it  must  be  shown  that  garnishee  Bnbmitted  to  jorisdietion. 

Syl.  3  (XI,  253).    Supreme  conrt-— Judicial  notice  State  lawa. 

See  113  Am.  St.  Bep.  S73,  note. 

SjL  4  (XI,  253).    Supreme  coort— Federal  qneetion. 

Approved  in  Allen  v.  Alleghany  Co.,  196  U.  S.  463,  49  L.  5S5,  8S 
Sup.  Ct.  311,  whether  or  not  contract  entered  into  in  contraventioD  of 
statutes  regulating  foreign  corporations  was  void  and  unenforceabia 
is  eourts  of  another  state,  presents  no  federal  question. 
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119  TT.  8.  625-630,  80  L.  501,  COPE  v.  VALLETTE  DBTDOCK  CO. 

Bjl  1  (£1,  253).    Salvage  defined. 

Approved  is  Fredericka  v.  James  Bees  k  Sons  Co.,  135  Fed.  T83,  68 
C.  C.  A,  86S,  PennijlTania  Act  1858,  giving  lien  for  repairs  or  sup- 
plies  to  liver  vessels  does  not  applj  to  dredge  boat  used  ou^  to  sup- 
port dredging  appantna. 

119  U.  8.  637-848,  30  L.  611,  BABEBLL  t.  TILTON. 

B;l.  4  (XI,  254).    Amendment  of  decree  during  term. 

Approved  in  Bnllivan  t.  Woods,  5  Ariz.  201,  50  Pac.  115,  when 
district  court  on  appeal  rendered  judgment  for  defendant  and  denied 
new  trial,  and  plaintiff  appealed,  district  court  oonld,  dnring  term, 
vacate  judgment 

119  U.  B.  652-663,  SO  L.  544,  IVES  v.  SABGENT. 

Bjrl.  1  (ZI,  254).    Patents— Debj  in  aeeking  reissue. 

Approved  in  Uilloj  Elee.  Co.  v.  Tbompoon  ete.  Elee.  Co.,  148  Fed. 
846,  holding  void  Van  Depoele  reissue  No.  11,872,  for  traveling  eon* 
tact  for  electric  railways;  Tetroolt  v.  Fonmier,  187  Uses.  62,  72  N. 
E.  352,  arguendo. 

119  TT.  B.  664-679,  30  L.  589,  HABT8H0BN  v.  SAGINAW  BABBEL 
00. 

87I.  S  (ZI,  S5S).    Patent  relssoo    Change  In  apeeifleations. 

Cited  im  Thomson-Houston  Elee.  Co.  t.  Black  Biver  Traction  Co., 
1S5  Fed.  765,  68  C.  C.  A.  461,  arguendo. 

119  U.  8.  680-695,  30  L.  528,  ENFIELD  ▼.  JOBDAN. 

S7I.  2  (ZI,  2S5).    Tillage  and  town  distingnished. 

Approved  in  Brown  v.  Grangeville,  6  Idaho,  785,  788,  71  Pae.  152, 
village  organised  under  general  laws  is  included  in  word  "town"  ag 
used  in  Act  of  Feb.  2,  1890,  |  1,  relating  to  issnanc*  of  conpon  bonds. 
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120  n.  S.  1-19,  30  L.  Ses,  WILDENHEIB'  CASE. 

BjL  1  (ZI,  257),    Local  juriidiction  of  high  wk  eriinw. 

Approred  in  DftUemsgne  t.  Moisan,  197  U.  B.  174,  49  L.  711,  8S 
Sup.  Ct.  423,  dMlaring  arreat  of  stata  ofBeer  upon  foreign  eanml'a 
request  of  insobordinate  aeaman  not  invalid  because  of  constltntional 
guarantee  against  deprivation  of  petaonal  libertj  withont  dug  proeeia 
of  law. 

Bjl.  2   (XI,  257).     Federal  reetrictions  on  faabeai  eorpua. 

Approved  in  Ex  parte  CoUina,  149  Fed.  675,  refusing  to  tr^  on 
habeas  corpus  pending  appeal  in  state  court  the  right  of  extradited  pris- 
oner to  retnm  to  place  of  extradition  before  being  tried  for  different 
offense;  West  Virginia  t.  I^ing,  133  Fed.  891,  66  C.  C.  A.  017,  re- 
leasing on  habeas  corpus  members  of  posse  eomitatus  charged  with 
murder,  where  person  killed  was  under  federal  indictment  and  resisted 
arrest;  In  re  Bowd,  133  Fed.  762,  denying  habeas  corpus  where  prisoner 
under  seotence  for  contempt  ef  Colorado  supreme  court  and  judgment 
thereof  reviewable  bj  writ  of  error;  In  re  Ammon,  132  Fed.  714,  re- 
fusing to  release  prisoner  convicted  nnder  statute  passed  inbeeqnent  ta 
eonunitment  of  offense. 

120  V.  8.  20-40,  80  L.  573,  ALLEN  v.  ST.  LOUIS  BANE.. 

87L  1  (ZI,  2SS).    Bufficiencr  of  facts — EzeeptioD  nnneeessary. 

Approved  in  Webb  t.  National  Bank  of  Bepnblie,  146  Fed.  719,  deny- 
ing necessity  of  exception  where  facta  found  are  insufficient  to  sup- 
port judgment. 

S7I.  2  (ZI,  25S).    Custom  unknown  and  nnreesonabla  Inadmissible 
Bistiugoished  in  Pennsylvania  ete.  B.  B.  Co.  v.  Naive,  112  Tenn. 
257,  TO  B.  W.  128,  64  L.  B.  A.  443,  holding  earner  relieved  from  giv- 
ing notice  of  arrival  of  goods  on  July  4th. 

B7I.  3  (ZI,  258).    Fledged  goods  cannot  be  sold. 

Approved  in  Thomas  v.  Provident  etc  Co.,  138  Fed.  369,  heldiuf 
power  to  sell  in  will  does  not  include  power  to  borrow  monej  and  ao- 
eure  sane  by  mortgage. 

120  II.  a.  46-51,  30  L.  557,  UNITED  STATES  t.  BTU0NI>S. 

SyL  1  (ZI^SSB).    Pay  of  naval  officer  performing  skore  duty. 

Approved  in  United  SUtes  v.  Engard,  106  V.  S.  519,  49  L.  576,  85 
Sup.  Ct  323,  presuming  shore  duty  temponi7  and  aneillaiy  to  m» 
Avitj,  right  to  sea  pay  nnaltected. 

[1368] 
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SjL  8  (ZI,  8S9).    Departmental  ihIm  have  forea  of  lam. 

Appt07«d  In  PaiTTman  t.  Cumdngham,  10  Okl.  103,  8S  Pae.  8S5, 
faoldiitg  Land  Department's  fludingB  of  faet  concerning  title  to  public 
lands  binding  npon  courts;  Peters  t.  United  States,  S  Okl.  122,  33 
Pae.  1033,  as  to  perjDTj  committed  before  Land  Department  under 
mlea  requiring  the  tefltimDn;-  of  all  witnesses  to  contest  reduced  to 

120  V.  8.  62-99,  30  L.  5&S,  UNITED  STATES  t.  PHILBSICK. 

I^L  8  (XZ,  260).    Contemporary  execntive  atatutoir  canatruction. 

Approved  in  McMiehael  t.  Mnrpbr,  197  U.  S.  813,  49  L.  770,  25 
Sup.  Ct.  400,  following  settled  oonstmotion  of  Land  Department  and 
holding  uncanceled  homestead  entry  by  disqaalilted  person  prevents 
initiation  of  homestead's  rights  of  another;  Aveiy  t.  Pima  Co.,  7 
Arix.  82,  00  Fac.  703,  following  constmetion  of  Department  of  Jostice 
upon  statute  relative  to  care  of  United  States  eriminals;  Henry  v. 
State,  67  Miss.  39,  39  So.  872,  denying  governor  right  to  sue  in  name 
of  stete;  Pitts  T.  Logan  County,  S  Okl.  740,  41  Pae.  591,  declaring 
void  legiBlative  act  regulating  fees  of  clerks  of  district  courts;  dissent- 
ing opinion  in  Bates  etc.  Co.  v.  Payne,  194  U.  S.  Ill,  43  L,  890,  24 
Sup.  Ct.  595,  majority  refasing  to  review  Postmaster  General's  dis- 
cretioD  refusing  to  transmit  periodical  known  as  "Masters  in  Munc" 
as  second-class  mail;  dissenting  opinion  in  Houghton  v.  Payne,  194 
TJ.  8.  103,  48  L.  892,  24  Sup.  Ct.  590,  majority  holding  contemporaneoua 
eonstruetiou  an  aid  only  when  kngoage  of  statute  ambiguous;  dis- 
senting opinion  in  McDaid  v.  Territory,  1  Okl.  112,  30  Fac.  444, 
majority  denying  right  of  appeal  from  decision  of  townsite  trustees, 
Although  allowed  by  aeeretaiy. 


SyL  1    (XI,  261).    Ezdndve  franchise— Contract  impairment. 

Approved  in  Mercantile  etc.  Co.  v.  Columbus  Water  Worts  Co.,  130 
Fed.  184,  restraining  city  from  constructing  competing  water  system; 
Colombia  Ave.  Sav.  Fund  etc.  Co.  v.'  Dawson,  130  Fed.  173,  enjoining 
city  from  issuing  bonds  for  construction  of  competing  system  of 
waterworks. 

Distinguished  in  Water  etc  Co.  v.  a^  of  Hnteliinaan,  144  Fed.  204, 
denying  second-class  city's  power  to  giant  exclusive  rights  to  use 
streets  for  supplying  gas;  Tillamook  Water  Co.  v.  Tillamook  City, 
139  Fed.  406,  holding  charter  privileges  not  violated  by  oonatruction 
of  eompeting  municipal  water  plant. 

120  U.  S.  08-72,  SO  L.  578,  HAYES  r.  MISSOUBL 
SyL  1  (ZI,  262).  Legislature  may  classify  cities. 
Approved  in  ileld  v.  Barber  Asphalt  Paving  Co.,  194  U.  fl.  OSS,  M 

Xb  1163,  24  Sup.  Ct  £8^  sustaining  statute  although  nonresident  flon* 
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lot  given  right  to  protest  againat  public  bnproTement;  01ob«  Elentor 
Go.  T.  Andrew,  144  Fed.  STB,  holding  itatnte  providing  lot  inapeetioa 
nod  grading  of  grain  nt  Buperior  onlj,  not  nneonstitDtionnl  aa  denjing 
equal  protection  of  law;  In  re  Finle;,  1  Oal.  App.  210,  61  Pac  1046, 
Biutaining  act  proridlug  for  death  penalty  in  csm*  of  aaeaolt  with 
deadly  weapon*  bj  life  eonriets;  State  t.  Tower,  185  Uo.  9S.  64  &  W. 
13,  68  L.  B.  A.  402,  roataining  aet  mating  emission  of  dense  snoke 
in  oitiei  of  more  than  one  hondred  tboosand  population  a  nuisance; 
State  v.  Preferred  Tontine  Hereautile  Co.,  184  Mo.  186,  62  S.  W.  1081, 
BDStaining  act  regulating  bnsineaaea  aueh  ai  the  Preferred  Tontine  Her. 
eantile  Company;  People  t.  Beardou,  184  N.  Y.  445,  112  Am.  St.  Bep. 
636,  77  N.  E.  974,  denying  act  taxing  transfeni  of  stoek  in  dommtie 
and  foreign  corporation  objectionable  beeanse  one  Tariety  of  property 
only  taxed;  State  t.  Fraternal  Knighta,  35  We^h.  345,  77  Pse.  5U3, 
holding  act  requiring  only  subaequently  formed  fraternal  assoeiatianB 
to  adopt  certain  rates  not  uncouititntional;  Foster  t.  Bowe,  128  Win. 
336,  107  N.  W,  639,  mitaining  act  providing  for  eommissionen  to 
equalise  valuations  between  different  municipalities  in  eonntiei. 

Distinguished  in  State  t.  Scampini,  77  Vt  115,  5»  AtL  209,  holing 
act  permitting  mka  of  cider  and  native  wines  bj  Carmen  and  maau- 
facturera  only  a  denial  of  the  equal  protection  of  the  law. 

SyL  8   (ZI,  263).    Peremptory  challenge  is  to  reject  juror. 

Approved  in  Howard  t.  Kentucky,  200  tJ.  8.  173,  60  L.  425,  26  S«p. 
Ct.  18V,  holding  accused  not  denied  protection  cf  foorteenth  amend- 
ment— Btata  court,  by  stipulation,  eiaminipg  juror  withoot  aecosed'a 
presence  and  discharging  him;  Sawyer  t.  United  States,  202  U.  8. 
158,  50  L.  976,  26  Sup.  CL  575,  holding  federal  goremment  in  North 
Carolina  may  conditionally  challenge,  although  peremptory  ehallsngca 
unexhausted;  State  v.  Jones,  32  Mont.  450,-80  Pac.  1098,  holding  no 
exception  lies  to  court's  mling  suetwung  challenge  for  implied  bias; 
Territory  v.  Padilla,  12  N.  M.  7,  71  Pae.  1085,  irregular  order  as  to 
exercise  of  peremptory  challenges  harmkss  where  defendant  did  not 
use  aU  peromptories;  Stevens  v.  Vnion  B.  B.  Co.,  26  B.  L  106,  58 
AtL.  498,  60  L.  B.  A.  405,  denying  allowanee  of  peremptory  challenges 
in  excess  of  statutory  number  ground  for  reversal  where  prejudice  not 

120  U.  S.  73-78,  80  L.  580,  FOBSTTH  t,  I>00UTTLE. 

Syl.  3  (XI,  264).    Value  land  foreclosed,  evidencing  attorney's  fe«. 

Approved  In  Denison  v.  Bhawmut  Min.  Co.,  1S5  Fed.  665,  holding 
jury  may  ignoro  testimony  of  experts;  Andrews  v.  Frieraon,  144  Ala. 
477,  80  So.  514,  holding  register  not  bound  by  unimpeached  expert 
testimony  as  to  valne  of  auctioneer's  services;  Pollard  v.  Ameriean 
eta.  Mortgage  Co:,  139  Alft.  205,  35  So.  773,  sustaining  register's  find- 
ings as  to  valne  of  mortgagee's  attorney  services — one  witness  biased 
toward  high  estimatoj   the  other  considering  services  for  which  aatU 
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gagor  not  liable;  FaniBh  t.  State,  1S9  Ala-  43,  36  Bo.  lOSl,  approving 
inatraetious  antboiiziDg  j-atj  to  disregard  expert  opinion  not  based 
on  faets  in  OTidenee. 

120  U.  S.  78-82,  30  L.  680,  HUNTINGTON  v.  SAnNDEBS. 

S7L  1   (XI,  S64}.     Bill  demurrable,  not  seeking  diacoTeir. 

Approved  in  McFarland  t.  State  Sav.  Bank,  133  Fed.  401,  holding 
bill  waiving   answer  under  oath,   defendant   excused   from   answering 

interrogatariea   therein. 

120  1J.  a  89-97,  30  L,  601,  UNITED  STATES  v.  PABKEB. 

S7I.  1  (XI,  265).    DismiiBal  abowing  settlement  a  bar. 

Approved  in  Coram  v.  Ingeraoll,  148  Fed.  173,  holding  Judgment 
of  dismissal  entered  upon  sustaining  atatutorj  objection  to  admiaii- 
bility  of  evidence  T«a  judicata. 

B7L  3    (XI,  26G).     Explaining  nonsuit  nnd  retraxit. 
Approved  in  Lindsaj  t.  Allen,  112  Tenn.  050,  63  S.  W.  173,  holding 
voluntarr  diBmiaaal  en  part  of  complainant  not  bar  to  future  aetion. 

120  U.  8.  97-102,  80  L.  688,  HUNTINGTON  t.  NOBTHEN. 

87I.  3  (XI,  265).    Statutes  void  in  part. 

Approved  in  Smith  v.  Peteraon,  123  Iowa,  674,  99  N.  W.  553,  Code, 
§  1946,  is  void  for  omitting  notice  of  proceedings  to  establish  drains  to 
land  owners  and  makes  void  drainage  scheme  of  §g  1930-1951. 

120  n.  S.  105-109,  30  L.  S90,  GIBBS  v.  CBANDALL. 

Sjl.  1  (XI,  266).    Cauaee  removed,  federal  question  involved. 

Approved  hi  UTTtle  v.  Nevada  etc.  B7.  Co.,  137  Fed.  196,  holding 
aotion  to  recover  for  personal  injuries  not  removable,  because  of  alle- 
gation that  defendant  engaged  in  interstate  commerce. 

120  V.  8.  115-124,  80  L.  609,  UNITED  STATES  v,  OTIS. 
Syl.  1  (XI,  266).    Contracts  relating  to  mail  service. 
Distinguished  in  Slavens  v.  United  States,  196  U.  S.  238,  49  L.  461, 

25  Sup.  Ct.  229,  denying  mail-carrTing  contractor  extra  compensation 
for  services  performed  upon  unauthorized  demand  of  locsJ  postmaster. 

120  U.  8. 126-130,  30  L.  594,  UNITED  STATES  v.  SAUNDERS. 

S7I.  I  (ZI,  267).    Clerk  entitled  to  extra  compensation. 

Approved  in  State  t.  Grant,  12  W70.  11,  73  Pae.  478,  bolding  Secretary 
of  Slate  entitled  to  the  extra  salary  of  governor  while  filling  vacancy. 

Distinguished  in  Bartlett  v.  United  States,  197  U.  S.  234,  49  L.  786, 

26  Sup.  Ct.  433,  denying  disbursing  clerk  of  tressary  department  com- 
pensation  for  disbursing  postolEce  funds  in  district  customs'  coUector 

'  anpervises;  Avery  T.  Pima  Co.,  7  Ariz.  34,  60  Fac  704,  denying  iberilT 


sdbvGoOgIc 


UO  n.  B.  130-183         HotM  on  U.  a  Beporta.  137C 

•stn  eompenaation  for  can  of  United  Statea  priaoven;  Rnky  v.  T«rri- 
toTj,  13  Okl.  644,  78  Pae.  280,  holding  probftt«  jndgu  not  ontiUed  to 
enoltuneati  received  while  acting  in  tawnaita  mattenL 

180  n.  8.  180-140,  80  L.  S6S,  EIBBT  v.  T.ATTp  SHOKE  ETa  B.  B. 

87I.  1  <XI,  267).    Fedsral  eqnitj  nnlimited  by  itatM. 

Approved  in  Stevena  t.  Grand  Central  Min.  Co.,  133  Fed.  88,  07  C  C 
A.  ZS4,  allowing  complainant  relief  regardJeM  of  itato'a  atatote  ef 
limitation;  Jamei  t.  Gray,  131  Fed.  408.  65  C.  G.  A.  38S,  aHoiring  wife 
te  prove  debt  »gainBt  banknpt'i  Mtate  regardleaa  of  ita  enforeaafaili^ 
ondei  atate  law. 

B7I.  8  (ZI,  247),    Diaeoverj  of  fraud  atuta  atatotab 
Approved  in  Unllan  ▼.  Walton,  142  Ala.  173,  39  80.  M,  aDowfaig 
eomplainant  to  file  biH  for  settlement  of  tmat  created  more  than  twn^ 
yeera  prior  to  filing  of  bill  and  when  eomplainant  bnt  eleven  jtut  at 
age. 

87I.  3  (XI,  206).    Equity  Jtniidiotion  over  complicated  aeeonnta. 

Approved  in  Fidelity  ete.  Co.  t.  Fidelity  Tnut  Co.,  143  Fed.  US, 
alloning  biH  where  traniaetions  between  parties  complicated  and  In- 
tricate; McMnllen  Lnm.  Co.  t.  Strother,  ISO  Fed.  303,  69  C.  C.  A.  488, 
entertaining  Jnriadietion  althoogh  aeeoonts  not  motoal;  Feehteler  v. 
Palm  Bros.,  138  Fed.  460,  06  0.  G.  A.  330,  allowing  biU  whera  atatemant 
of  account  by  a  matter  more  complete  and  adsqaate. 

SyL  S  (XI,  268).    Laebea  ban  ezteneion  of  Umitatlonf. 

Approved  is  dissenting  opinion  in  Cook  t.  Ceaa,  147  CaL  623,  88  Pu. 
371,  majority  holding  plaintiff  not  guilty  of  lachea  in  abaenee  of  hud> 
■hip,  by  men  lapse  of  time  leas  than  statntory  time. 

(XI,  268.)  Bfiseellaneoos.  Cited  in  Fountain  t.  Lewiston  Nat  Bank, 
11  Idaho,  46S,  S3  Pac.  SOS,  refnNng  to  disturb  tri»l  eonrt'a  finding 
against  trust  when  tnnsaetion  appean  upon  face  equitable. 

120  U.  8.  141-160,  80  L.  614,  CBESCENT  LITi:  BTOGK  Oa  *. 
BUTCHEBS'  UNION  ETC,  CO. 

SyL  4  (XI,  269).    Beversed  Jodlgment  evidence*  probable  eanae. 

Approved  U  Bart  t.  Smith,  181  N.  T.  6,  73  N.  E.  496,  holding  ocdv 
granting  injunction  pendente  lite  althoagh  anbeeqnently  reversed  aad 
complaint  dismissed  prima  fade  evidence  of  probable  eanee  in  action 
for  nalieiona  proeeeotion;  King  v.  EsUbrooks,  77  Vt.  874,  60  AtL  89, 
holding  jodgmant  nfBdently  impeached  by  allegation  of  bad  f^tt  to 
destroy  ita  effect  aa  probable  eanae. 

120  U.  8. 169-183,  80  L.  627,  UNITED  STATES  t.  HILL. 

Syl.  1  (XI,  871).    Federal  clerks  mnat  account  for  fees. 

Approved  in  ntti  v.  Logan  County,  8  Okl.  787,  738,  739,  740,  As  Ac 
SOO,  &91,  holding  clerks  of  district  conrta  must  aeeonnt  for  all  fe^ 
botii  territorial  and  United  States,  to  Secretary  of  T 
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BjL  2  (ZI,  271),    Clerk  aiiUtM  to  extn  eompcnution. 

Distinguished  in  Finlejr  v.  Territorjr,  12  Old,  640,  73  Fm.  £7B,  detiTiiif 
prolwte  judges  extra  eompensBtion  while  acting  in  townsita  matten. 

Bjh  3   (ZI,  271).     Ezemtive  conBtruction  of  atatnteB   weighty. 

Approred  in  United  Ststec  T.  Swift,  139  Fed.  230,  following  pnneip&I 
ease  and  allowing  expenditnrea  incnrred  hj  niarahal  for  extra  bailiffs; 
dissenting  opinion  in  Bates  eto.  Co.  v.  PsTne,  194  XT.  S.  Ill,  48  L.  SSS, 
24  Svp.  Ct.  S95,  majority  refusing  to  interfere  with  postmaster  general's 
refusal  to  admit  monthlj  musical  publication  as  seeond-elass  mail. 

Distinguished  in  Averj  t.  Fima  Co.,  7  Ariz.  32,  60  I^«.  703,  deuTing 
eherifl  extra  eompensation  lor  care  of  United  States  prisoners. 

120  U.  S.  183-197,  30  L.  844,  PHOENIX  LIFE  INS.  00.  t.  RADDEN. 

87I.  1  (XI,  272).    Applieatian  answers  construed  as  warranties. 

Approved  ia  Aetna  Life  Ins.  Co.  v.  Behlaeoder,  68  Neb.  292,  M  N. 
W.  132,  holding  lepreeeutatian  as  to  health  on  application  to  revive 
poUej  mnst  be  proven  false  before  reeorerf  defeated;  Quthrie  Nat.  Bank 
T.  Fideli^  etc.  Co.,  14  OU.  841,  79  Fko.  103,  refusing  to  eonstrue 
•tatements  to  iademnitj  company  to  execute  bond  for  employee  as  war- 
ranties unless  different  construction  impossible;  Logan  t.  Assurance 
Sooiely,  57  W.  Ya.  3S9,  50  8.  B.  931,  holding  application  made  part  of 
policy,  applicant's  answers  to  queetions  therein  repreaentstions. 

Distinguished  in  Supreme  Coudave  t.  Wood,  120  Ga.  338,  47  S.  E.  941, 
holding  anjr  material  variation  in  statements  covenanted  to  be  true, 
wherein  risk  ehanged,  avoids  the  poliej. 

87I.  2  (XI,  273).    Uierepreseutations  avoid  poller. 

Approved  in  AtlH  Bednetion  Co.  v.  New  Zealand  Ins.  Co.,  13S  Fed.  499, 
holding  poliej  terminated  hj  executing  chattel  mortgage  without  insurer's 
consent;  Hanraban  v.  Metropolitan  Life  Ins.  Co.,  T2  N.  J.  L.  G08,  63  Atl. 
282,  holding  policy  avoided  wbere  answer,  though  incomplete,  false; 
Doming  luv.  Co.  v.  Shawuee  Ins.  Co.,  16  OU.  IT,  83  Fac,  923,  holding 
application  made  part  of  insuiance  contract,  statements  therein  are  war- 
ranties, and  breach  thereof  avoids  policy. 

Distinguished  in  Bupert  v.  Supreme  Court  U.  O.  F.,  94  Uinn.  299, 
102  N.  W.  716,  holding  answer*  not  shown  to  be  affirmatively  false  will 
not  prevent  recorery  on  poliey. 

SyL  4  (XI,  873.)     Exceptions  embodying  entire  charge  condemned. 

Approved  In  Newport  etc.  By.  etc.  Co.  v.  Toont,  136  Fed.  690,  69 
C.  C.  A.  868,  refusing  to  review  instructions  where  exceptions  fail  to 
contain  evidence  partisent  to  iMue,  although  evidence  elsewhere  ia 
reeofd. 

SyL  5  (XI,  278).    Accepting  premium  waivea  brolcen  conditions. 

Approved  in  Qerman-AnteiioB  Ins.  Co.  v.  Yeagley,  163  Ind.  896,  71 
H.  £.  699,  holding  provision,  policy  void  if  property  encumbered  and 
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waiver  thersof  not  indoTsed  on  policy,  waired  by  issuing  policy  and  r»- 
t&tniog  premium;  Oiih  v.  Insurance  Co.  of  North  America,  16  OkL  72, 
87  t^c.  878,  holding  qaoitioD  of  waiver  one  of  fact  for  jury. 

120  U.  S.  198-2M,  80  L.  649,  BOFFINOEB  v.  THBOie. 

Syt.  1  (XI,  274).    Surety  discharged  by  abandonment  of  appeal. 

Sw  QOtM  In  100  Am.  St.  Bep.  418,  447. 
120  U.  8.  206-214,  80  L.  642,  MBTEBS  ».  BLOCK. 

(XI,  274.)  MiscellaneoaB.  Cited  in  Swift  v.  Jones,  135  Fed.  439, 
bolding  guarantor  discharged  where  employer  failed  to  obtain  bond 
for  employee  aa  provided  for  in  contract  guaranteed, 

.  HTJNTSVILLB  COL- 

Syl.  1  (XI,  276).    ATerring  rendenee,  not  evening  eitixeiiahip. 

Approved  In  Board  of  Tmsteea  of  Mohican  Tp.  t.  Johnson,  139  Fed. 
S24,  S8  C.  C.  A.  692,  dismissing  petition  alleging  that  pl^ntiff  "ia  K 
Bonreaident  of  Ohio,  being  a  leaident  ef  Illinois." 

Distinguished  in  Steigleder  t.  MeQaeaten,  198  U.  S.  143,  49  L.  98B, 
25  Sup.  Ct.  616,  examining,  on  appeal,  evidence  bearing  on  cttitensltip, 
although  motion  to  dismiss  merely  averred  parties  residents  of  sama 
state. 

120  C.  a  225-227,  30  L.  823,  KING  BRIDGE  CO.  v.  OTOE  CO. 

8yl.  1  (XI,  275).    Circuit  eonrfa  lack  of  juriadietien  presumed. 

Approved  ia  Thomas  ▼.  Board  of  Trusteea,  195  U.  8.  211,  49  L.  104, 
£5  Bup.  Ct.  24,  denjring  allegation,  board  of  tnstees  *  citiien  of,  dom- 
iciled in,  and  created  under  designated  laws  of  Ohio,  sofBcient  to  impnta 
to  member  thereof  citiienship  of  creating  state;  Minneaota  ▼.  Northern 
Securities  Co.,  194  U.  8.  63,  48  L.  877,  24  Sup.  Ct  598,  enmining  record 
and  declaring  circuit  eotirt  withoat  jurisdiction,  ftltboogh  both  side* 
treated  oaas  as  removal;  Utab-Nevada  Co.  v.  De  Lamar,  133  Fed.  117, 
60  C.  C.  A.  179,  denying  jnriBdietion  of  suit  by  assignee  unless  record 
afBrmatively  shows  suit  maintainable  by  aasignoi. 

8yL  3  (XI,  276).    Asdgnee  snea  where  assignor  could. 
Apprwed  in  Gorman  Wright  Co.  v.  Wright,  134  Fed.  365,  67  a  C  A. 
346,  di''ntW''g  bill,  bolder  of  assignee  filing  bill,  citiien  of  aaoM  ateta 


120  U.  a  2U-349,  SO  L.  624,  QUINCT  v.  STEEL. 

SyL  1  (XI,  277).    NoBreodent  stoekbolder'a  bill  denied. 

Approved  in  Doctor  v.  Harrington,  196  V.  6.  588,  49  L.  010,  IS  9^. 
Ct.  355,  entertaining  bill  allying  eorporation  andar  control  antagoaisti* 
•ad  detrimental  to  eomplaining  stockholders;  Kemmerer  t.  Haggeity, 
U9  Fed.  69^  disnuaai^  bill  brought  b^  nonreaident  stockbolden  aflsv 
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fonnfll  refusal  of  corporatioii  to  bring  suit  in  federal  court;  Groel  t. 
United  Blee.  Co.,  132  Fed.  2SS,  261,  262,  remanding,  eorpoiation  under 
control  of  antfLgonietis  officers  aligned  with  defendants  for  pnrpoaa  of 
determining  citizenship. 

120  V.  S.  256-260,  80  L.  6Sfl,  DJDIiNAPOLIS  BOLLINQ  MILL  ». 
8T.  LOUIS  ETC.  a  B. 

Syl.  2  (XI,  277).    Batifleation  hj  failing  to  repudiate. 

DistingmBhed  in  Uster  etc  Works  t.  Belbj,  68  N.  J.  Eq.  274,  59  Atl. 
249,  den34ng  president's  act  accepting  new  lease  and  releasing  optioa 
-on  old,  binding  in  absence  of  notice  to  directors. 

120  n.  8.  271-287,  30  L.  658,  IN  BE  SNOW. 

S7L  S  (XI,  S79).     Continuons  offense  not  twice  pimiahsble. 

Approved  in  Wilsoo  v.  Commonwealth,  119  Kj.  776,  S2  S.  W.  420, 
holding  person  practicing  dentistry  without  license  subject  to  one  eon- 
miction  for  entiro  period  preceding  institution  of  prosecution. 

Distinguished  is  United  States  t.  Bradford,  148  Fed.  418,  holding 
prosecution  fur  conspiracj  not  barred  as  to  any  overt  act  committed 
within  statutory  period,   although  barred  as   to   acts   commendng  eon- 

120  U.  S.  287-303,  30  L.  S96,  UEMPHIS  ETC.  B.  B.  v.  DOW. 

8jL  1  (XI,  280).    Subrogation  an  equitable  doctrine. 

Approved  in  The  Livingstone,  130  Fed.  749,  65  a  C.  A.  810,  holding 
insurer  under  valued  policy  entitled  to  recover  from  insured  recovering 
from  responsible  vessel,  only  amount  paid  with  interest.  See  99  Am. 
St.  Bep.  478,  note. 


Syl.  2   (XI,  280).     Beorganization  bonds  valid  under  a 
Approved  in  Weed  v.  Oaineaville  B.  B.  Co.,  119  Qa.  596,  46  S.  E.  894, 
denying  defense  of  usury  as  against  bona  fide  purchaser  of  corporate 
bonds  without  notice.     See  111  Am.  St.  Bep.  327,  note. 

Syl.  3  (XI,  2S1).    Faying  mortgage  subrogated  to  prior  lien. 
See  99  Am.  St.  Bep.  512,  note. 

120  V.  8.  303-318,  30  L.  884,  PABLET  t.  KITTSON. 

SyL  1  (XI,  281).    Equity  plea  should  disclose  bar. 

Approved  in  Thresher  v.  General  Elec  Co.,  143  Fed.  340,  striking  ont, 
In  suit  for  infringement,  plea  setting  up  defense  of  prior  invention; 
Mutual  Life  Ins.  Co.  t.  Blair,  130  Fed.  973,  denying,  in  action  to  cancel 
policy,  plea  setting  np  insured's  death  subsequent  to  commencement  there- 
of, and  the  pendency  of  action  upon  policy;  Barber  v.  National  Carbon 
Co.,  129  Fed.  377,  64  C.  C.  A.  40,  holding  plea,  in  action  for  infringe- 
ment, construed  as  plea  for  license  only,  lufBcienL 
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SfL  S  (ZI,  £81).    Effect  of  replicatlaii  upon  plea. 

Approved  in  Oeab  etc.  Works  t.  Ijerter,  40  F1&.  309,  38  Bo.  OS,  throw- 
lug,  where  replicstiDa  filed,  bnrden  of  proof  npon  defendant  to  proT* 
matten  Mntaised  in  plea, 

8rl.  3  (XI,  E82).    Bill  dismtned,  facts  pleaded  tme. 

Distinguished  in  SetumnffBr  v.  Aste,  148  Fed.  867,  orermling  plea  not 
f all7  meeting  all  the  equities  of  the  bill ;  Olncose  etc.  Co.  t.  Donglase  4 
Co.,  145  Fed.  9S1,  striking  ont  plea  setting  ap  a  single  defense  of  non- 
infringement. 

Bjh  4  (XI,  E82).    Fw±t  admitted  br  argnlng  plos. 

Approved  in  Baphael  t.  Traak,  11M  V.  a  870,  48  L.  07B,  84  Sop.  CL 
647,  holding  allegations  in  plea  admitted  ease  brought  on  for  considera- 
tion on  complaint  and  plea;  Siegman  t.  Electric  Teh,  Co.,  140  Fed.  121, 
holding  in  atMnea  of  replication  all  facts  well  pleaded  taken  for  trae; 
General  Eleetrie  Co.  t.  Bnlloek  EL  Mfg.  Co.,  138  Fed.  414,  holding 
eomplsinant  setting  eanae  admits  the  facts,  bat  not  the  coaelnsion* 
pleaded. 

ISO  U.  B.  818,  31»,  30  K  663,  PENSACOLA  ICE  CO.  t.  PEBBT. 

87L  1  (XI,  SS3).    Verdict  most  conform  to  statute. 

Approved  in  Hoover  v.  Eing,  43  Or.  289,  M  Am.  St  Bep.,  7S  Pa«. 
882,  63  L.  K.  A.  790,  deoTiog  action  to  recover  possession  of.  property 
barred  bj  former  action,  no  showing  therein  made,  title  tried  and  deter* 

ISO  TJ.  S.  8E7-336,  30  L.  664,  UNITED  STATES  v.  NOBTHWAT. 
S7I.  3  (XI,  283).  Alleging  misapplication  of  fnnds,  mlBeienL 
Approved  in  Lear  v.  United  States,  147  Fed.  337,  holding  wiUfnl  mi*. 
application  made  out,  if  officer  bas  such  "control,  direction  and  power 
of  management  as  to  direct  appliestian";  United  States  v.  Martindale, 
146  Fed.  286,  holding  merelj  drawing  draft  on  deposit  in  another  bank 
on  eutering  credits  to  depositor  on  books  does  not  eonctitnte  willful 
misapplication;  United  States  v.  Eastman,  132  Fed.  353,  possessian 
of  funds  sufficiently  alleged  hj  averment  that  he  was  president,  had 
access  to  bank's  fonds  and  performed  dutiea  in  their  control,  manage- 

SyL  5  (XI,  284).     Indictment  charging  misapplication  o(  funds. 

Approved  in  United  States  v.  Martindale,  146  Fed.  202,  holding  ia- 
^tment  must  show  how  misapplication  was  made  and  that  it  was 
nnlanful;  United  States  v.  Qreen,  136  Fed.  643,  holding  indictment  for 
bribery,  alleging  the  tendering  of  certain  "obligation  for  payment  of 
money"  insufficient  where  contents  of  check  not  set  forth;  United  States 
T.  Eastman,  132  Fed.  652,  sustaining  indictment  charging  defendant 
with  willf uUy,  unlawfully,  fraudulently  and  without  bank 's  conwnt 
converted  funds  to  own  use  and  to  use  of  others  than  bank:  Dai(«d 
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BtatM  T.  HowEtrd,  182  Fed.  355,  holiUng  Indictment  for  lubornatioit  of 
perjoTj  muat  contain  word  "wiUful"  or  ita  equinlent. 

.  MUELENBUBa  Ca 

8;].  8  (ZI,  285).    Jnaticea  of  peace  lavjing  toiet. 

Appiored  ia  Onthrie  t.  Spuks,  131  F«d.  446,  450,  65  C.  C.  A.  427, 
ho]ding  dnt7  of  levTiug  toxeo  to  pay  principal  and  interest  of  nilwaf 
bond*,  being  tniniaterial,  rested  npon  eoontj  judge. 

120  U.  a.  377-8M,  80  L.  718,  8PIEDEL  y.  HENEICL 
SyL  1  <XI,  286).    Trust  not  barred  by  lapse  of  time. 
Approved  in  Stemfels  t.  Wataon,  139  Fed.  509,  holding  co-owners  not 

barred  tioia  inatitnting  proceeding  against  adverse  elumsnta  thraugb 

nnanthorized  eonveTances  by  co-owner. 

S7L  8  (XI,  286).    Expreaa  trust  repudiated,  limitations  ran. 

Approved  in  Patterson  t.  Hewitt,  195  V.  8.  321,  49  li.  819,  23  Sup. 
Ct.  35,  holding  trustee's  refusal  to  execute  deed  in  compliance  with 
agreement  known  to  complainaata,  opens  door  to  defense  of  laches; 
Thorae  ».  Fol^,  137  Mich.  651,  100  N.  W.  905,  holding  delay  of  forty-livo 
years  barred  complainants  from  recovering  against  trustee  continuously 
disavowing  trust;  Fatterson  v.  Hewitt,  11  N.  U.  23,  42,  66  Pac.  558,  56^ 
55  L.  B.  A.  658,  refusing  after  period  of  eight  yeara  to  enforce  nonred- 
dent's  claim  for  valuable  ores  discovered  and  mined  after  claimant  had 
left  state ;  Felkner  t.  Dooly,  28  Utah,  239,  78  Pac  306,  holding  benefldair 
barred  four  yean  after  recelTing  notice  that  trustee  claimed  owner- 
ship of  trust  funds. 

8yl.  4  (ZI,  287).    Equity  aids  the  vigilant. 

Approved  in  Socrates  QnieksUver  Uinea  v.  Carr  Real.  Co.,  130  Fed.  294, 
64  C.  C.  A.  539,  holding  bill  soaking  relief  against  fraud  flled  thirty 
yean  after  beginning,  and  twenty-four  yean  after  eonsnmmatioii  of 
fraud,  demurrable  on  grounds  of  laches;  Sawyer  v.  Cook,  18B  Mass.  169, 
74  N.  E.  857,  denying  relief  as  against  persons,  holding  legal  title,  de- 
mand for  accounting  ander  agreement  delayed  for  twenty-nine  years;  Me- 
Aden  v.  Palmer,  140  N.  C.  261,  52  S.  E.  1034,  holding  defendant  under 
earlier  entry,  registered  twelve  years  after  grant  registered  by  plaintiff, 
barred  from  having  phuntifl  declared  trustee;  Holsbeny  v.  Harris,  SA 
W.  Va.  332,  49  3.  E.  409,  denying  relief,  where  son,  placed  in  possession 
by  father,  made  improvements  upon  father's  aUeged  promise  to  make 
him  owner,  delayed  for  twenty  years  to  enforce  rights. 

120  U.  8.  390-412,  30  L.  721,  BOL8T0N  v.  MISSOURI  FUND  COMMBS. 

SyL  8   (XI,  289).    Suit  against  officer  not  against  state. 

Approved  in  Graham  t.  Folsom,  200  U.  S.  255,  50  L.  469,  26  Sup.  Ct 
245,  holding  mandamus  to  compel  county  auditors  and  treasurera  to  pay 
judgment  on  township  bonds  not  suit  against  state. 
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PUtingaiibed  In  Snmiden  t.  Suton,  1S2  N.  T.  4S1,  4S2,  106  Am.  8t 
Bep.  826,  75  N.  B.  530,  holding  lUte  nee«8MT7  party  to  ution  bf  bnd 
owner  ngainrt  Iftnd  tununiMioiier  and  ftato  controller  to  bare  tax  deeds 

deelarad  void. 

120  U.  S.  41^430,  M  L,  712,  GBIBB  t.  WILT. 
SjL  1  (XI,  ES9).    Prior  paUnia  abowing  aute  of  art 
Approved  in  Brookfleld  t.  Elmer  Olaaa  Worka,  144  Fed.  419,  holing 
eridence  of  Bomber  of  patent  antedating  patent  in  niit,  «i<mii'M«  (g 
■Iiow  (tate  of  act  and  to  conatme  elaima  of  patent  in  aoiL 

120  V.  8.  430-442,  30  L.  708,  HOPT  t.  UTAH. 
SjL   7    (XI,   290).    Evidence   wioDgfully   admitted   cored   by  witb- 

Approved  in  Kreuee  t.  United  States,  147  Fed.  452,  prosecuting  at- 
totnej't  miacondact  eecnring  admiaaion  of  incompetent  evidence  eared 
bj  court '■  inatmetlon  to  disregard ;  Johnoon  t.  People,  33  Cob.  241,  80 
Pae.  138,  holding  pOMible  error  in  admission  of  evidence  anbeeqnentlj 
shown  to  be  heanaj  cored  bj  instruction!  to  disregard. 

(XI,  291.)  Miseellaneona.  Cited  in  dissenting  opinion  in  Eepner  t. 
Onited  SUtes,  199  U.  8.  135,  49  L.  120,  24  Sup.  Ct.  707,  majority  dis- 
charging prisoner  where  judgment  of  acquittnl  for  embeulement  revotaad 
bj  Philippine  supreme  eonrt,  and  aceueed  found  guil^. 

120  U.  8.  450-464,  80  U  743,  BOBENBAUM  t.  BAUBB. 

Sjl.  2  (XI,  291}.    Federal  mandamus  aids  existing  jnrisdictioB. 

Approved  in  Large  v.  Consolidated  Nat.  Bank,  137  Fed.  106,  denjdng 
mandsmue  to  compel  national  banking  association  to  allow  stockholder  to 
lospect  list  of  stockholders ;  Mystie  Milling  Co.  v.  Chicago  etc  Bj.  Co.,  132 
Fed.  292,  denying  jurisdiction,  although  Iowa  statute  permit*  recovery 
of  damages  in  action  of  mandamus;  Wiemer  v.  Louisville  Water  Co.,  130 
Fed.  260,  250,  snstuning  court's  equitable  power  to  restrain  wnt«r 
company  from  refusing  to  supply  water  to  all  upon  same  terms,  where 
refusal  clearly  no  unlawful  discrimination;  Western  Union  Tel.  Co,  v. 
State,  165  Ind.  496,  76  N.  K  102,  denying  eonrt  erred  refusing  to  re- 
move application  for  mandamna  to  compel  telegraph  company  to  sell 
and  deliver  to  relators  eontinuoue  market  quotations. 

120  U.  8.  464-4T0,  30  L.  748,  HEBBON  v.  DATES. 

Syl.  4  (XI,  292).    Becitale  in  prior  land  patents. 

Approved  in  Davis  v.  Moyles,  76  Vt.  33,  8S,  56  Aa  176,  177,  redtala 
In  petition  to  legislature  for  grant  of  lands  that  land  conflscsted  from 
petitioner's  father,  and  private  act  granting  lands  and  containing  saaa 
taoltal,  not  evidence  of  eonflscation  in  trespasa. 
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12Q  V.  8.  489-G02,  30  L.  694,  ROBBINS  v.  SHELBT  (X>.  TAXING 
DIST. 
S7I.  2  (XI,  295).     Congreta  silent  commerce  uiireitriet«d. 
Approved  in  People  v.  Resrdon,  1S4  N.  Y.  452,  112  Am.  St,  Rep.  641, 

77  N.  E.  977,  Buataining  act  imposing  tax  on  transfers  of  stock  in 
domestic  and  foreign-  corporfttiona,  not  a  regulation  of  commerce; 
Greek-American  Sponge  Co.  t.  Ricbardson  etc.  Co.,  124  Wis.  476,  102  N. 
W.  890,  allowing  foreign  coTporation  to  recover  against  domestic  cor- 
poration -without  complying  with  statutory  provisions;  dissenting  opinion 
in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  371,  48  L.  714,  24 
Sup.  Ct.  436,  majority  holding  combination  to  acquire  controlling  interest 
in  competing  interstate  railway  companies  violates  anti-trust  act  of  1S90. 

Distinguished  in  People  v.  Chicago  etc.  Ry.  Co.,  223  Dl.  594,  79  N.  E. 
14S,  upholding  state  statute  requiring  alt  railroads  operated  within  state 
to   report  to  state   railroad  commission. 

Syl.  3  (XI,  296).    State  laws  affecting  commerce. 

Approved  in  Metropolitan  Life  Ids.  Co.  t.  Board  of  Assessors,  115  La. 
706,  39  So.  849,  holding  act  announcing  state's  policy  regarding  taxation 
«f  notes  and  credits  as  applicable  to  foreign  corporations,  a  tegitmate 
exereise  of  legislative  power;'  Commonwealth  v.  Strauss,  191  Mass.  554, 

78  N.  E.  139,  sustaining  act  prohibiting  the  sale  of  goods  on  condition 
purchaser  shall  not  patronize  any  other  Arm. 

Syl.  4   (XI,  296).     State  cannot  tax  interstate  commerce. 

Distinguished  in  American  Steel  etc.  Co.  v.  Speed,  110  Temi.  546,  100 
Am.  St.  Rep.  814,  76  S.  W.  1042,  sustaining  tax,  goods  shipped  into 
state  in  large  quantities  and  held  there  awaiting  sales  within  state. 

Syl.  6   (XI,  297).     Interstate  commerce  includes  sales  negotiation. 

Approved  in  Kirven  v.  Virginia  etc.  Co.,  145  Fed.  293,  holding  foreign 
corporation  shipping  goods  in  state  on  order  secured  by  local  agent  not 
barred  from  recovering  therefor  by  noncompliance  with  state  statute; 
Globe  Elevator  Co.  v.  Andrew,  144  Fed.  SS2,  declaring  state  statute  pro- 
viding for  inspection,  grading  and  weighing  of  grain  as  applicable  to 
interstate  shipments  unconstitutional. 

Syl.  6  (XI,  298).    State  cannot  tax  nonresident  drummers. 

Approved  in  Myers  v.  United  States,  140  Fed.  651,  Canadian  license 
fee  for  cutting  wood  manufactured  into  pulp  in  effect  an  imposition  of 
an  export  duty  on  pulp  wood  exported  to  United  States;  Ex  parte  Deeds, 
75  Ark.  546,  ST  S.  W.  1031,  declaring  act  making  it  a  misdemeanor  for 
any  person  except  resident  merchants  to  peddle  without  a  license,  uncon- 
stitutional, on  grounds  of  discrimination;  In  re  Kinyon,  9  Idaho,  646,  75 
Pac  269,  declaring  act  imposing  tax  on  solicitors  unconstitutional  so  far 
as  affecting  authorized  solicitors  of  nonresident  merehants.  People  v. 
Reardon.  184  N.  Y.  456,  112  Am.  St.  Rep.  645,  77  N.  E.  978,  sustaining 
act  imposing  tax  on  transfers  of  stock  in  domestic  and  foreign  corpora- 
87 
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tloni;  Wrought  Iron  Bangs  Go.  t.  Campea,  13S  H.  C.  512,  519,  526, 
47  8.  E.  6^,  663,  665,  declaring  act  imposing  lieenM  on  evei7  penon 
peddling  Btovea  void  as  to  nles  bf  nmple,  goodi  shipped  into  state  and 
delivered  io  original  packages;  Baxter  t.  Thomas,  1  OU.  610,  612,  46 
Fac.  4BI,  decUring  dt?  ordinance  imposing  oeeapation  tax  upon  all 
peraona  selling  or  offering  for  sale  goods  UDConatitntional  as  to  lolicitar 
of  nonresident  Arm ;  Bacon  v.  Locke,  42  Wash.  217,  83  Pac  722,  declar- 
ing act  unconBtitutional  providing  that  ever;  person  who,  after  shipment 
to  state,  sells  by  sample  certain  articles  shall  paj  license  fee.  See  112 
Am.  St.  Bep.  650,  note. 

Distinguished  in  Hart  v.  Btate,  87  Miss.  179,  SB  Bo.  S2S,  seataining 
conviction,  under  prohibition  aot  of  Ixtuisiana,  liqnor  merchant  taking 
orders  in  Mississippi,  collecting  pnrehase  price  and  aabsequently  de- 
livering goods  by  express;  Oilure  Hfg.  Co.  v.  Piddock-Boss  Co.,  SS 
Wash.  142,  143,  80  Pac.  277,  278,  sustaining  act  requiring  every  person 
selling  goods  bj  trading  stamps  to  paj  license  fee. 

SjL  7  (XI,  300).     Interstate  commerce — Mingling  goods. 

Approved  is  Wrooglit  Iron  Bange  Co.  v.  Campen,  135  N.  C.  627,  631, 
47  8.  G.  665,  667,  liolding  goods  brongbt  into  state  and  incorporated  with 
general  property  thereof  flt  subject  of  state  taxation. 

(XI,  801.)  MiseeHaneons.'  ated  la  Central  B.  B.  Co.  t.  EUsabeth,  70 
N.  J.  L.  S81,  ST  Atl.  406,  on  question  of  proeeentoi'i  right  to  litigat* 
tbo  validitj  of  an  ordinance. 

120  U.  S.  G06-51Q,  3D  L.  707,  SCHULEB  v.  IBBAEL. 

87L  2  <XI,  301).    Oaniiabee'i  defenses  same  as  against  debtor. 

Approved  in  Field  v.  8ammls,  12  N.  H.  47,  78  Pac  620,  following  rale; 
Frees  v.  Shields  Const.  Co.,  145  Fed.  1020,  staying  federal  eonrt  proeasd- 
ings  to  offset  deposit  against  note  until  receiver  'a  action  on  note  in  atat* 
eoort  is  settled;  HarrisonT.Bemington  Paper  Co.,  140  Fed.  384,  holding 
in  action  upon  stockholders'  statntory  liability  corporation's  not«s, 
though  merged  in  jndgnient,  still  competent  evidence  of  debt  repre- 
sented; Stem  etc.  Co.  v.  Wing,  135  Uioh.  332,  97  N.  W.  792,  declaring 
order  granting  claimant  leave  to  intervene  immaterial  where  gamishe* 
defendant  pleaded  same  defense  urged  by  elaimint,  and  eanse  deter- 
mined upon  undisputed  facts;  Frank  v.  Mercantile  Nat.  Bank,  182  N. 
T.  268,  108  Am.  Bt.  Bep.  805,  74  N.  E.  842,  holding  debtor  may  set  off 
claims  acquired  after  bankrupt's  insolvency,  bnt  before  assomption  ef 
liability  upon  which  sued.     See  111  Am.  8t.  Bep.  422,  not«. 

120  U.  8.  511-617,  30  L.  704,  LACLEDE  BANK  v.  BCHULEa 
SyL  2   {XI,  302).    AssigBment,  nottca  of,  gives  priori^. 
Approved  in  Johnston  ▼.  Huff,  138  Fed.  706,  66  C.  C.  A.  634,  saeret 

assignment  not  presented  till  one  day  before  bankraptcy  Is  preferenea. 
Distinguished  in  Third  Nat  Bank  v.  Atlantic  City,  130  Fed.  753,  66  C. 

0.  A.  177,  holding  public  eoatiaetoi  '•  warrant  accepted  bj  eomptroUer  and 
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delivered  to  bank  for  BdvaoeenieDta  opermted  m  tranafar  of  leg&l  titls 
without  further  notice. 

120  U.  6.  517-526,  30  L.  701,  CABTEB  CO.  t.  BINTON. 

Sjl.  1  (XI,  803).    Subject  of  ect  in  title. 

Approved  in  Bliir  v.  Chicago,  SOI  U.  8.  452,  60  L.  823,  26  Sap.  CL 
427,  holding  Illinoia  reqniremant  Mtiofled  if  ineraignioaB  legielation  ez' 
«lnded,  end  nattera  indnded  bj  feir  intendment  have  proper  or  necMeaiy 
connection  with  title. 

87L  3  (ZI,  303).    New  eoontiei  pftjing  debti  of  old. 

Approved  in  Deaha  Co.  v.  Chicot  Co.,  78  Ark.  385,  396,  84  8.  W.  928, 
629,  BTutaining  act  apportioning  {ndebtadneaa  between  old  county  and 
part  debched  and  authorizing  collection  of  juet  proportion  of  SKpeuMi 
compromising   claim. 

120  U.  a.  627-534,  30  L.  740,  ACCIDENT  INS.  CO.  v.  CBANDAL. 

87I.  1  (ZI,  303).    Defendant  introducing  evidence  waives  error. 

Approved  in  United  States  etc.  Co.  r.  Board  of  Commrs.,  145  Fed. 
160,  holding  demurrer  to  plaintill'B  case  waived  bj  enbeeqtieiit  intro- 
duction of  evidence  to  merits;  Burton  v.  United  States,  142  Fed. 
40,  holding  right  to  insist  that  verdict  sboold  real  soleljr  upon  prose- 
cution's evidence  waived  by  production  of  evidence;  Carle  v.  Oklahoma 
Woolen  Mills,  10  Okl.  622,  86  Fac.  68,  holding  partj  proceeding  with 
cause  w^ves  exception  to  court's  ruling. 

Sjl.  2  (XI,  304).    Self-destruction  exclndes  suicide  while  insane. 

Approved  in  Jamagin  v.  Travelers'  Pro.  Assn.,  132  Fed.  896,  66 
C.  C.  A.  622,  68  L.  B.  A.  4S9,  holding  death  while  in  custody,  through 
negligence  of  offleere,  within  poUcj  exceptions,  of  death  bj  "inten- 
tional injuries  inficted  hj  another." 

Dietiiiguished  in  Whitfleld  v.  Aetna  life  Ina.  Co.,  144  Fed.  359, 
permitting  inmrer  to  limit  policy  to  one-tenth  it*  value  in  ease  of 
death  by  cnieide. 

120  U.  S.  534-555,  30  L.  769,  FLETCHER  v.  FULLEB. 

ByL  1   (XI,  305).    Qrsnt  premuned  from  possession  and  nse. 

Approved  in  Penny  v.  Central  Coal  ft  Coke  Co.,  138  Fed.  772,  pre- 
suming in  absence  of  deed  from  thirty  years'  nnintermpted  possesaioa 
of  land  thst  entry  was  under  purchase. 

8yL  2   (XI,  806).    Payment  of  taxes  evidences  ownership. 

Approved  in  McCaughn  v.  Toung,  86  Miaa,  298,  37  So.  842,  holding 
person  under  deed,  paying  taxes  and  naing  lands  to  same  extent  as 
other  lands  owned  by  him,  cutting  timber  therefrom  and  recording  mort- 
gages thtrion,  possessed  same  adversely. 
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120  U.  8.  556-569,  30  L.  754,  PEOPLE'S  SAVINGS  BANK  t.  BATES. 

SyL  2  (XI,  307).    Chattel  mortgage  proof  againat  general  ereditor. 

Approved  in  Chandler  v.  Coleord,  1  Okl.  270,  82  Pac  335,  boldinc 
tbat  craditar  must  obtain  jadgment  and  leT^  valid  execution  beforv 
attacking  chattel  mortgage  of  debtor;  diwenting  opinion  In  Blaekmaa 
T.  Baxter,  125  Iowa,  130,  100  N.  W,  79,  70  L.  R.  A.  250,  majority 
boldiag  an  admimatrator  may  claim  unrecorded  ehatt«l  mortgage  of 
decedent  void  a*  against  ezUting  creditors. 

Sjl.  4  (XI,  307).    Pre-existing  debt  poor  mortgage  eoiuideration. 

Approved  in  Dugan  v.  Beckett,  128  Fed.  58,  03  C.  C.  A.  198,  holding 
mortg^e  aathorizing  mortgagor  to  remain  in  posseasion  and  providinf^ 
for  an  accounting  each  daf  to  mortgagee  not  frandnlent  on  face; 
Board  of  Trustee*  t.  Vrj,  192  Mo.  563,  91  S.  W.  475,  denying  pnrehaMr 
of  deed  of  trust,  executed  after  erroneous  decree  denying  foreclosure, 
to  secure  existing  debt,  protection  against  mortgage  upon  rereraal  of 
decree ;  Empire  State  etc.  Oo.  v.  Trueteee  of  W.  T.  Tiabet  ft  Co.,  07  N.  3. 
Eq.  60S,  SO  AtL  941,  declaring  mortgage  to  secure  antecedent  debt 
not  given  for  value  within  bankruptcy  act  or  state  eorpormtion  act. 

Sistingnished  in  In  le  Harin  etc  Co.,  144  Fed.  091,  denying  under 
New  Toik  dedsions,  mortgage  covering  after-acquired  proper^  valid 
as  to  houseboat  built  chiefly  with  labor  and  materials  furnished  after 
mortgage  given. 

SyL  6  (XI,  307).    Bin  and  notes  before  maturi^  negotiable. 

Approved  in  Herriek  v.  Edwards,  100  Uo,  App.  0S7,  81  8.  W.  48T, 
IiOlding  negotiabili^  of  note  destroyed  by  memorandum  upon  back, 
"Note  not  transferable  or  to  be  used  as  eollateml  without  written 
eonsent  of  principal  and  indorrcra." 

120  U.  8.  609-675,  30  L.  732,  CHICAQO  ETC.  B.  B.  v.  GUTFEY. 

SyL  2  (XI,  308).    Taxation  exemption  must  be  clear. 

Approved  in  Lake  Drummond  Canal  Co.  v.  Commonwealth,  103  Ya. 
345,  49  S.  E.  608,  holding  foreclosnra  sale  of  corporate  proper^  and 
franeise  did  not  pass  to  purchaser  corporation's  immuni^  from  taxa- 
lion. 

120  U.  e.  676-680,  30  L.  789,  SCHLEY  v.  PULLMAN  CAB  00. 
Syl.  1   (XI,  309).    Husband  joining  in  wife's  deed. 
See  notes,  97  Am.  St.  Bep.  686,  686,  6S7. 
Syl.  2  (XI,  309).    "Personally  came  and  known,"  impliee  aeqnaint- 

Approved  In  Garton  t.  Hudson-Eimberly  Pub.  Co.,  B  OkL  638,  58 
Pac  948,  omission  of  "their"  in  acknowledgment  provision,  "and 
each  for  themselvea  acknowledge  execution  thereof  to  be  - —  free  and 
voluntary  act,"  does  not  render  aeknowledgment  void.  See  108  Aik 
St.  Bep.  670,  not*. 
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120  V.  B.  566-595,  30  L.  734,  QILMEB  t.  STONE. 

S7I.   1   (XI,  309).     EztriuBic  evidence  to  Biploin  ambiguities. 

Approved  in  Cook  t.  UniversaliBt  Oen.  Convention,  138  Mieh.  160, 
101  N.  W.  218,  admitting  evident  where  bequest  to  "  Universaliat 
Jspan  Mission  Fund"  to  show  testatrix  a  Universaliat  in  faith;  Dai- 
nell  T.  Lafferty,  113  Ifo.  App.  303,  88  8.  W.  761,  adnittiag  parol  eri- 
denee  to  show  wbst  beifera  and  eows  were  referred  to  bj  statement 
"ten  head  of  eowt  and  beifera."    * 

120  U.  S.  600-605,  80  L.  798,  EAST  ST.  LOUIS  t.  AMY. 

87L  1  (XI,  310).  Illinois  permits  ronnicipsl  bond  taxation. 
-  Approved  in  People  t.  Peoria  etc.  Bj.  Co.,  216  Dl.  227,  74  N.  K 
736,  holding  school  directors'  dnt7  when  bonds  issued  and  indebtedness 
incurred  to  provide  annual  tax  to  pa;  interest  and  principal;  Pettibone 
V.  West  CUc.  Park  Commn.,  215  EI.  317,  824,  326,  74  N.  E.  393,  394, 
holding  constitutional  provision  self-eiecQting  act  not  repugnant  be- 
eanse  amount  raised  thersb}r  inanffldent  to  pa}r  interest  and  principal  of 
bonds;  Evans  t.  McFarland,  186  Mo.  727,  85  8.  W.  880,  holding  indebt* 
edness  voted,  constitutional  proviaion  providing  for  tax  to  paj  sam^ 
self -enforcing. 

87I.  2  (XI,  310).    Uandamns  compelling  dtr  to  levy  tax 
Approved  in  McKie  t.  Boae,  140  Fed.  148,  denying  wrongful  ezpend- 

itnre  of  proceeds  of  bond  sale  to  paj  judgment  a  defense  to  petition 

for  mandamus  to  compel  tax  levy  to  paj  judgment. 

S7I.  3  (XI,  810).    Mandamus  compelling  single  tax  levy. 

Approved  in  State  v.  Walker,  193  Mo.  712,  92  S.  W.  74,  awarding 
mandamus  to  compel  school  board  to  execute  refunding  bonds  to 
liquidate  former  boods,  where  no  tax  provided  for  their  liquidation. 

120  U.'  S.  605-630,  SO  L.  601,  GONZALES  v.  BOSS. 

B7I.  2  (XI,  311).    Begularify  of  official's  acts  presumed. 

Approved  in  OriiBn  t.  American  Oold  Min.  Co.,  136  Fed.  73,  68 
C.  0.  A.  637,  presuming  in  gnpport  of  levy  that  marahal  performed 
the  proper  acta  in  levying  attachment. 

Syl.  3  (XI,  311).    Mexican  laws  relating  to  publie  grants. 

Approved  in  Surghenor  v.  Bfuiger,  13S  Fed.  461,  holding  final  pur> 
chaser  having  grant  surveyed  and  possession  issue  to  him  by  eouimia> 
sioner  took  both  legal  and  equitable  title. 

(XI,  311.)  Miscellaneous,  ated  in  Barnes  t.  Newton,  S  Okl  448, 
49  Pac.  1077,  holding  favorable  decision  of  Land  Department  not 
entitling  one  out  of  posseasion  to  maintain  injunction  suit  to  reco7« 
possession  ot  land. 
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120  U.  6.  630-707         Notei  on  TT.  S.  Beports.  33SS 

120  V.  8.  630-648,  30  L.  SIO,  DVSHANE  t.  BENEDICT. 

B^L  S  (ZI,  Sll).    Sale  for  particQlu  purpose — Wuraut^. 

Approved  in  Btineh  t.  Weil,  72  AA.  347,  80  8.  W,  683,  «5  L.  B.  A. 
80,  rMfflnning  rule;  Davii  etc.  Co.  y.  Mallorf,  137  Fed.  335,  60  L.  B.  A. 
973,  69  C.  C.  A.  662,  denjing  implied  warranty  from  contract  to  mpplj 
described  and  definite  article,  altbongh  Tcndor  knew  article  pnrcbased 
for  particular  parpoae;  Ketehum  t,  Stetson  etc.  Mill  Co.,  33  Wash,  97, 
73  ^e.  1128,  balding  pnTchsser  inspecting  legs  before  running  through 
mill  cannot  recover  dsjnsges  to  mill  en  account  of  iron  imbedded  in 
logfl. 

87I.  7  (ZI,  312),    Purchaaei  may  set  off  warranty  claim. 

Approved  in  Anglo-American  etc.  Co.  v.  Lombard,  132  Fed.  732,  68 
C.  C.  A.  89,  denying  stockholcIer'B  rigbt  in  federal  court  to  offset  in- 
debtedness from  corporation  to  bim  in  action  to  enfores  itatutoiy  lia- 
bility. 

(XI,  812.)  MiscellsneouB.  Cited  In  Eimber  t.  Tonng,  137  Fed. 
747,  70  C.  C.  A.  178,  holding  cause  of  action  for  breach  of  warranty 
may  be  joined  with  that  for  deeeit  growing  out  of  same  transaction. 

120  V.  6.  649-678,  30  L.  830,  POBTEB  t.  PITTSBUBG  ETC  STEEL 

ca 

ByL  3  (XI,  313).    Uajoritj  owner  not  dominating  directors. 

Approved  in  Virginia  etc.  Co.  v.  Fiaher,  104  Ta.  132,  51  8.  E.  202, 
holding  stockholder  must  demand  directon  te  institute  proeqedinga 
unless  refusal  to  do  M  reasonably  certain. 

120  U.  S.  678-707,  30  L.  766,  BALDWIN  t.  FBANKS. 

Syl.  1  (XI,  314).    Separable  oonatitational  parts  of  sUtute  upheld. 

Approved  In  United  States  v.  Ja  Toy,  198  U.  B.  263,  49  L.  1044, 
25  Bup.  Ct.  644,  holding  exception  of  a  class  constitutionally  exempt 
cannot  be  read  into  general  words  of  act  to  save  what  lemains;  Brooks 
T.  Southern  Pae,  Co.,  148  Fed.  003,  095,  deelaring  federal  employer's 
liability  act  void,  act  applicable  to  all  commeiefl  and  not  confined  to 
that  subject  to  federal  control;  United  States  v.  Scott,  148  Fed.  435, 
43S,  declaring  statute  making  it  a  criminal  offense  for  interstate  ear- 
riers  to  discriminate  against  employees  joining  labor  unions  v^d  U 
statute  unlimited;  Cella  Com.  Go.  v.  Bohlinger,  147  Fed.  423,  holding 
act  permitting  servics  upon  state  auditor  void,  being  applicable  to 
foreign  eorpoiations  doing  business  without  state;  In  re  The  Copper 
King,  143  Fed.  650,  refusing  to  limit  California  Insolvency  Act  making 
costs  incurred  in  attachment  proceedings  a  preferred  claim  to  easor  in 
which  taxable  costs  provable  under  bankrupt^  act. 

(XI,  819.)  Miscellaneous.  Cited  in  Smiley  v.  Kansas,  106  U.  8. 
455,  49  L.  SSO,  25  Sup.  Ct.  289,  holding  federal  supreme  eotut  pf*> 
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